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SlMPS02{  V.  WaLK£S. 

leSl :  16fli  &  29d  Voyemhcr^WnU'lUuteation^FrmidvleiU  Dtei, 
A  Deed  cxccmed  umler  rirramsuuicct  wbidi  lender  it  void  in  Equitft  tnd  not  at  Lnw  b  a 
Mvocaiioa  of  a  prior  Will.  [1] 

In  1792  the  riulntiff  and  Lot  Simpiion  his  Brother  became,  under  their 
late  Faiiier'a  Will,  seised  in  fee,  as  Tenants  in  Common,  in  cijual  Moieties, 
of  a  Messuage,  and  about  23  Acres  of  Land  in  the  Pajish  of  CnV/:  in 
the  County  of  Derhf^  in  remainder  expectant  upon  tlie  decease  of  liinn'ii 
^ M  y  ^f//;  their  Mother.    In  1811,  JaA  Simpmn  went  to  Buenos  Ayreg^ 
ami  obtuine<l  a  subsistence  tliere  by  Manual  Labour.    In  October  1817 
It  tail  ey  iSimjpson  died;  and,  upon  her  deuih.  Lot  ,Siini>S"n  returned  to 
JEnyluTul.    In  1818  he  entered  into  a  Treaty  with  the  Plaintiff,  for  the 
purchase  of  the  Plaintiff's  Moiety  of  tlio  Estate;  but  tlicy  were  not  able 
to  agree  as  to  the  price,  and,  accordir^ly,  they  refi:rted  it  to  the  Defend- 
ant (who  was  the  Son  of  iheir  late  Lather's  Exocntor,  and  resided  near 
the  Estate)  to  fix  the  price.    The  price  was  accordingly  fixed  by  the  De- 
fendant, and  paid,  by  L  t  ,S'?7wji?son,  to  the  Plaintiff;  and  he,  thereupon, 
conveyed  hh  Moiety  of  the  Estate,  to  Lot  Sin^pBon  in  fee.  In 
November  *1 818  Lot  Siwjton  returned  to  Jhunos  Ayres^  hav-    £  *2  J 
ing  previously  appointed  the  Defendant  to  mannge  and  receive 
the  Rents  of  the  Estate,  in  his  abseoco.    la  August  1825,  Jjtot  Simpion 
again  returned  to  Enyland,  but  he  never  resided  upon,  or  la  the  neighbour- 
hood  of  his  Estate ;  and  the  Defendant  continued  to  manage  and  receive 
the  Rents  of  it.    In  June  1830  Lot  Simpson  died,  leaving  the  Plaintiff*  his 
Ueirat  law,  who  \^  as  then  resident  in  North  America.    The  Plaintiff,  on 
his  return  iQ  England^  in  January  1831,  required  the  Defendant  to  deiiv^ 

[1]  S  M.  d»  Cr.  441.  B*  S.  a  JEUtf.  Oil.  note  2. 
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up  to  him  the  possession  of  thXE^t^te,  and  to  aceount  to  him  for  the  Rents 
received  niiee  Xat  Simpson}^  ^cBth ;  which  the  Defendaot  refused  to  do, 
alleging  that  he  had  puixAT»8€^  the  Estate  of  JLot  Simpttm^  and  that  it  had 
heen  conveyed  to  hiiiI>B>  certain  Deeds  and  Assurances  dated  in  May 
1880,  in  consideratidn'^f  an  Annuity  of  50i.  to  be  paid,  by  the  Defendant, 
to  Lot  Simpson. ^vtiihfr  his  life. 

The  Bill,  ai^teridfatin;^  as  above,  charged  that  the  Plaintiff  had  discover- 
ed, and  tli^rt^tht-  fact  was  that  Lot  >Siiiij>son  did  execute  such  deeds  and 
Assiirau(ftid*i. but  that  the  Defendant  pievailed  upon  hiin  to  execute  lliem, 
by  ip^siif-i^^sentation  and  umluc  influence,  as  after  nienlioned,  and  that  such 
B^ed^-ahd  Assurances  were,  therefore,  void  ui  IJ>ji(i()/ :  that  TA>f  Simp»on 
Vil?>  'aii  ignorant  and  unlettered  Person,  and  ]>:td  been,  all  his  life,  except 
fiJr  a  few  months  before  his  death  (when  he  hecante  too  ill  to  \\«uk).  a 
cotiiuion  Laliourer,  and  had  never  been  instruct  el  in  or  practised  nny  'Irade 
or  Business  :  that,  in  early  lite,  he  liii  l  liecuiue  ad<licted  to  exeesjiive  lirink- 
iug,  and  was,  np  to  the  time  cf  liis  duitluan  habitual  Drunkard:  that  he  " 

Mas  a  rersou  of  very  weak  intellect,  and  easily  led  ai«d  ]  ra«'tis- 
[  'i>  J  ed  upon  by  any  "Person  with  whom  he  happened  to  be  associa- 
ted :  that  the  Defendant,  thou^jh  he  was  by  trade  a  Cordwa'ner, 
had  heen,  for  many  years,  much  accustomed  to  business  of  a  general  na- 
ture ;  and  had  been,  on  many  occasions,  eni]  loved,  by  his  Nei^^hboui-s  and 
Friends,  to  make  their  WilU,  an<l  other  Instruments  of  a  Le;ial  nature  : 
that  the  Defendant,  bef're  ami  ai  the  time  of  the  exe  w'utu  i>\'  the  Deeds 
of  May  18o0.  had  aoijuired  ^leat  influence  over  lyjt  Situ/  S'/n,  who  was  ac- 
customed to  ccnsult  him  abou;  hi:*  Affairs,  and  to  be  guided  by  h'd  advice  : 
that,  at  the  time  nf  thu  execution  of  the  Dee«l.-*,  the  Ks.ate  was  free  Irom 
incumbrances,  and  the  clear  Rental  thereof  was  -17^  10«.  per  annum,  and 
Lot  Simpson  was  not  at  all  in  debted  to  the  Defend.int  ;  and  that  he  had 
no  knowledge  of  the  Heuial  nf  fbi  Estate,  or  of  the  value  thereof,  except 
as  be  was  informed  thereof,  by  the  Dffendant  ;  and  that,  before  nnd  when 
he  executed  the  Deeds,  he  was  iufoitned,  by  the  Delendant,  and  believed 
that  the  yearly  value  of  the  Et^tate  «as  much  less  than  47/.  10«.,  and  that 
it  was  subject  to  many  out^uin^'^  nnd  deductions,  and  that  the  Auuuity  of 
tOL  for  his  life,  was  a  full  and  adeijuate  consideration  for  the  same:  that 
no  valuation  of  the  Esiate  was  made  for  LA  Simpson,  by  any  Person,  nor 
was  any  Person  em|>loyed.  on  his  hehalf,  in  reUtioti  to  the  Sale;  and  that, 
at  the  execution  of  the  Deeds,  he  was  not  in  a  fit  state  of  mind  to  do  any 
deliberate  act  of  Business.  The  Bill  prayed  that  the  Deeds  and  Assuran^ 
ces  of  Majr  1830,  might  be  declared  to  be  invalid  in  Equity^  and  be  deliv* 
ered  up  to  be  cancelled  :  that  the  J)tfendant  might  execute  a  conveyance  of 
iheJSstate  to  the  Plaintiffs  and  account  with  him  for  the  Rents  received  since 
Lot  Simp9on*8  death ;  and  (hat  %  Receiver  might  hp  appointed. 
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1S31. — Simpson  v.  Walker. 

•The  Dcfetulftnt  pleaded  that  IM  Simpson,  by  his  Will,  dated  [  '4  ] 
the  20th  April  1820,  and  duly  executed  and  att  'stod  for  devis- 
ini^  Freehold  Estates  of  Inheritance,  devised  the  Estate  in  qnrstion.  and  all 
otiiei  his  Uc;d  l^^tiite  to  t!te  Defendant,  for  his  life,  and  after  his  decease, 
to  Samuel  Walker  and  Hannah  Walktr.  the  Defendant's  iSou  and  Dauirh- 
ter.  equally,  a^?  Tt-nnnts  in  Common,  and  to  their  Heirs  and  Assigns:  Pro- 
vided that,  if  either  of  them  should  die  under  21  and  without  L'suc,  then 
the  Testalur  devised,  the  said  Estate,  to  the  survivor  of  them,  his  or  lier 
Heirs  and  Assigns;  and,  if  both  of  them  should  die  under  21  and  without 
I<-?ue,  then  to  the  Defendant's  right  Heirs  :  that  the  Testafor  died  in  Juno 
18  10,  without  havitig  altered  or  revoked  his  Will,  except  so  far  as  the  same 
ini^ht  be  deemed  to  have  been  altered  or  revoked  hy  thr»  Deeds  in  the  Bill 
mentioned  to  have  been  executed  iu  May  16'60,  aad  leaving  the  Defendant 
and  his  two  Children  him  surviving. 

Mr.  Knight  and  Mr.  Rolfe  in  "'ippnrt  of  the  Pica: 

The  PlaintiflTs  position  is  that,  the  Deeds  of  May  1830,  are  not  only  void, 
but  t>perate  as  a  revocation  of  the  Will,  in  Hatoes  v.  Wyatt  (ti),  Lord 
Aloa4iUjf  decided  that  a  Deed  which  was  void  on  equitable  Grounds  only, 
was  a  revocation  of  a  Will :  but  Lord  Thurlow  reversed  that  Decree  (6)  : 
and,  eonsequentijr,  this  PJea  cannot  be  disallowed  witliout  over-ruling  Lord 
Thurlow't  decision.  Supposing  the  Deeds  to  he  invalid  in  Equitj,  then  ac* 
cording  to  the  doctrine  laid  down,  by  Lord  Thurlow,  in  Batces  v. 
Wyatt,  the  transaction  is  to  bo  'treated  as  a  Mortgage  merelj ;  [  *5  ] 
and,  in  this  Court,  a  Mortgage,  being  only  a  Security  for  Money, 
18  not  a  revocation  of  a  prior  Will.  Upon  ivhat  principle  is  it  that  a  Deed, 
wbich  is  inoperative  in  Equity,  is  held  to  carry  with  it  an  intention  to  re- 
▼ok«  a  Will  1  The  ground  on  wbteb  the  Court  interferes  when  it  sets  aside 
«  Deed  for  Fraud,  is  that  there  was  no  int^otion  at  ail  to  ezeeoto  the  Deed. 
If  a  Party  mAt»  bis  Will,  and,  afterwards,  does  an  act  Tarjiug  tbe  dispo- 
sittoo  of  bis  Property,  if  that  Act  cmoot  take  effect,  irhj  aboald  it  be  in- 
ferred that  be  \aA  an  Inleotioii  to  alter  tbe  disposition  of  bis  Property 
which  be  bad  made  by  bis  Will.   Lord  iilwin2^*t  decisiott  in  Bawu  ?. 

benefited  a  third  Party,  and  not  tbe  PHiintlff.  Here  tbe  Testator 
made  bis  Will  for  the  benefit  of  tbe  Defendant,  and  then  conveyed  tbe  Es- 
tate to  him ;  why  is  be  to  bo  placed  In  a  irorso  Mation,  tlian  be  would  have 
been  in,  if  no  sneh  Conveyance  hid  been  cxccated.  Pdtrhtr  y.  Bam$^ 
Um  (tf)  is  very  aoalogoas  to  the  present  Case. 

flcoondly :  the  Bill  statea  a  Case,  ncrt  merely  of  Equitable,  bat  also  of 
Leg^  individnality ;  for  it  alleges  that  Lot  Simj^n"^  when  be  ezecnted  the 

(«)  a  Cox,  2SS.  (&)  a  Bn».  C.  C.  156.  (e)  3  Dam.  «t  Crwt.  SS7. 
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Deeds,  was  not  in  a  fit  state  of  mttid  to  do  any  deliberate  act  of  Btiaineas. 
Kow  a  Deed  which  is  void  at  Law,  is  oot  a  revocatton  of  a  prior  Will,  but 
is  a  mere  nullity. 

Mr*  Wiffram^  in  support  of  the  Bill : 

Lord  Alvanleif  held  in  three  different  Cases        that  a  Deed 
[  *6  ]      which  was  void  in  Equity^  was  a  revocation  of  a  'prior  Will : 
and  Lord  Sardtcieke  was  of  the  same  opinion.   JSick  v.  JUHfTf 
(e).   That  Case  was  not  cited  on  the  Appeal,  t^  Lord  Thnrlow^  from  I«ord 
AhanU/t  Decision,  in  Hai0e9  v.  WjfaU*    In  The  Attorwy-Qeneral  v. 
Vigor  (/),  Lord  Eldan  expressed  considerable  doubt  as  to  the  soundneaa 
of  the  principle  of  Lord  ThurU>ui*9  Decision.   The  ground  upon  which  a 
Court  of  £(][uitj  rescinds  a  Conveyance  which  at  Law  is  valid,  is  not  that 
the  Grantor  did  not  intend  to  convey,  but  that  the  Partj  lo  whom  the  Con- 
vejrance  is  made  is  not  entitled  in  E<]aity  to  the  benefit  of  that  intentico. 
The  legal  Estate  has  passed,  in  fact,  and  alone  is  decisive. 

The  objection  that  the  IV.U  states  a  Case  of  Legal  invalidity,  if  it  appears 
on  the  face  of  the  liiil,  oiiiint  to  have  been  taken  advantage  of  by  Demur- 
rer, and  not  by  I'lea  :  and  :tic  fact  ti:ar  the  Plo.iiuiff  is  obliged  t3  call  for 
a  Reconvcy.TiiC':'.  disposes  of  all  the  Ari^mnents  in  support  of  the  Plea. 

The  Vice- Chancellor  iooV  time  lo  consider  the  Case  ;  and,  on  tms  Uuj^  de- 
livered Judgment  to  the  following  effect. 

In  this  Case,  the  PlaintifT,  \\\\o  is  the  Heir  of  Lot  Simpson,  has  filed  a 
Bill,  insisting  that  certain  Deeds,  dated  in  May  1830,  were  executed  under 
circumstances  of  Fraud,  which  make  them  void  in  Equity.  The  Fraud  is 
represented  to  consist  in  the  Defendant  having  indaced  Lot  S>/nps^>n^  a 
weak  man,  to  execute  t!  l)ecds  for  a  very  ina  iei^uate  cou^-idt^raiion,  under 
a  belief  that  th«  consideration  was  adeijuate  ;  and  the  Bill  charg- 
[  *7  ]  03  that  *the  intention  of  Lot  iSitupaon  was  to  sell  for  full  cojisid- 
eration,  and  not  to  make  a  Gift ;  and  the  Bill  pra^^s  tiiat  the 
Deeds  mny  be  delivered  np  to  be  canceiiod,  and  the  Estate  conveyed,  hj 
the  Defendant,  to  the  Plaintiff.  The  Defendant  has  pleaded  that,  prior  to 
the  date  of  the  Deeds,  Lot  Simpson  duly  made  his  Will,  and  devised  the 
Estate  to  the  Defendant,  and  that  the  Will  was  not  revoked  otherwise  than 
by  the  Deeds  mentioned  in  the  Bill. 

In  Ifawet  v.  tVi/att,  Lord  Alvanhy  held  that,  in  such  a  Case,  the  Will 
was  wholly  revoked.  Lord  Thwrlow  reversed  Lord  Alvanley'i  Decree.  But, 
in  Lord  Ildteittr'^ s  Case,  Lord  Alvanley  expresses  an  adherence  to  his  own 
opinion ;  and  Lord  Mdan,  ia  The  AUoraejf'general  t.  F«^r,  disapproves, 

(d)  UawtM  r.  W^l,  uUi  $upra.  Harmood  v.  OgUutdert  6  Ves.  S15.  Ex  parte  the  Earl  qf 
BthHUt^  t  V«*.  873. 
(«)  Aah.  f  ta.  (/)  8  Ttt.  laa. 
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or,  at  lenst  ilouLts  of  ihc  |)ropnety  of  Lor  :}  Th  irhor'n  decision.  When  tlic 
Case  of  f/n>''yg  Y.  Wt/'fff  was  Kpfore  the  Co  u  r.  noMot've  <;orm^  to  have  been 
taken  of  Jlick  v.  Mors^  io  wliicU  L-jrd  Hardwicke  decided  in  tbe  contrary 
wav  from  Lord  Thur}ov\ 

The  halance  of  opinion  seems  to  be  in  favotir  of  th<?  position  that  the  WiU 
was  revoked.  B  it  io  the  abaeoce  of  authority,  my  ojiiuioo,  upon  principle, 
id  ai^niiist  the  I'lea. 

It  a  Keolfmetir  be  made,  without  livery  of  Seisin,  it  revokes  a  prior  Will. 
So  a  Bargain  and  Sale  not  inrolled,  is  a  revocation.  Now,  in  the  present 
Coic,  the  Legal  Estate  is  admitted  to  have  passed  by  the  Deeds ;  and  it 
eeem$  clear  that  if,  after  the  Deeds  had  been  executed,  a  full  consideration 
had  been  paid  to  DjI  Simptofif  he  could  never  have  impeached  them  : 
for  he  iVul  intend  to  convey  to  the  Defendant.  The  Deeds,  *tbere-  [  ) 
fore,  though  imperfect  in  Ei|aity  immediately  upon  tiieir  execution, 
might,  afterwards,  have  been  made  complete ;  and  they  were  perfect  at 
Law.  They,  consequently,  operated  as  a  total  revocation  of  the  Will ;  and 
the  Plea  must  be  overruled  ;  but,  on  account  of  tbe  conflict  of  authorities, 
without  Costs. 


Satle  v.  Geaham. 

IWl :  14di  Voirmher.--Prttcti€e,—Antwer. 

FUintiff  iiiiicntlifil  Iim  Bill }  before  the  Ainen<lmeiito  wrre  «n«ii«r«d,  tho  8aft  atMited.  FlnintllF 

thfu  filed  u  Bill  «»f  ReviTor  and  Sopplomcnc,  pnivinj;  that  the  Dcfcinlanti*  -li-lii  nnfiwcr  ili:it 
Kill  r.iL:i'tfii  r  with  the  Amcntlmcnts.  The  I)(.Tvn»Iiints  f>nt  in  an  Answer  lo  th'-  Hill  of  He- 
vivor  anil  bupplcmcoi  oul;.  MotioQ  lo  lake  the  Answer  off  the  tile,  fur  irregulunt/,  refitt- 
ed. 

The  Plaintifla  had  amended  their  Bill ;  and  before  tbe  Defendants  had 
■nswcred  tbe  Amendments,  the  Suit  became  abated  by  tbe  marriages  of  two 
of  tbe  Female  Plsintiffs ;  upon  which  the  PlaintilTs  filed  a  Bill  of  Revivor  ' 
and  Supplemeut,  praying  that  the  Defendants  might  answer  that  Bill,  to- 
gether with  the  amended  Bill ;  and  an  Order  to  Revive  was  afterwards  ob* 
laincd.  The  Defendants,  before  tlicy  had  answered  the  Amendments,  put 
in  an  Answer  to  the  Bill  of  Revivor  and  Supplement  only. 

Mr.  Knight  for  the  Piaintiffs,  now  moved  that  that  Answer  mi^ht  be  taken 
off  the  file,  for  irrc^rnlarity.  He  said  that  it  was  contrary  to  the  Practice 
of  tbe  Court  for  the  Defendants  to  answer  the  Bill  of  Revivor  and  Supple- 
ment, and  leave  the  amended  Bill  unauiwered. 

Mr.  Jacob  for  the  Defendants. 
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   * 

Th«  YicB-CiUNCELLoa : 

The  uAual  course,  eertainlj,  is,  in  Casea  like  the  |)rcMnt,  to  put 
[  *9  ]  in  one  Answer  to  ilie  Bill  of  Bevivor  and  *;5up|)leinifiit  and  the 
Ameoilinents ;  bat  there  is  no  settled  Rule  making  it  nece»iarj  ao 
to  do.  Where  a  Plainiiff  has  taken  Eiceptions  to  an  Answer,  and  intends 
to  amend  his  Bill,  he  obtains  3*1  Order  for  leave  to  Amend,  and  that  the 
Defendant  shall  answer  the  Amendments  and  Exceptions  at  the  same  time. 
That  seems  to  imply  that  an  Order  is  necessary  to  make  tlie  Defeadant  an- 
swer  the  Amendments,  together  with  the  Exceptions.  I  cannot  say  that  it 
is  clear  that,  in  this  Case,  the  Amendments  ought  tn  have  becu  aiiawored  ; 
and  therefore  I  cannot  grant  the  api>licatioit  (a).  [1 J 


Davis  v.  Haiihono. 

1831  :  17th  November. — Practice. — Contempt. 

All  Affidavit  in  «tt]iport  of  a  Motion  for  a  Scijcant  vt  Arms,  under  II  Qeo.  4,  and  1  Will  4,e. 
36,  Kulc  I ,  wiiirli  relates  to  the  Di-fcntlunt's  BcMd«iioi%  and  not  to  the  place  where  he  was  aft 
the  iitniiDg  of  the  Attachmenti  u  iB»ufficient. 

Mr.  CHANDLfiss  moved  for  a  Serjeant  at  Arms,  under  11  Geo.  4,  and  1 
Will.  4,  c.  36,  8. 15,  Rule  1,  on  the  Sheriflf'a  return  of  non  nt  tnwntiu. 

The  Affidavit  in  support  of  the  Motion,  went  to  show  that  dne  diligence 
had  been  used  to  discover  the  Defendant's  Residence,  and  not  the  place 
where  he  was,  at  the  time  of  issuing  the  Attachment 

The  Viee*Chanee1ldr  said  that  he  would  not  grant  the  Order,  npon  that 
Affidavit,  as  it  related  to  the  residence  only  of  the  Defendant,  that  it  ought 
to  have  pursued,  precisely,  the  words  of  the  Act:  and  that  he  had  ao  de- 
cided in  a  Case  of  Mdhr  v.  MsUiih^  which  bad  been  affirmed  by  the  Lord 
Chaneelior. 

(a)  See       Tiisiet  v.  />)/)cr,  ante,  vol.  i.  p.  H. 

[I]  When  a  bill  of  revivor  and  supplcmeut  ij  filed  aftainst  a  person  who  represents  a  defen- 
dant to  the  original  bill,  and  that  defendant  has  appeared  to  bat  not  answered  the  original  bill, 
and  the  biU  of  revivor  a«d  aappleweat  prayt  thai  die  rapreienialhree  of  the  deceaaed  ddbu 
deal,  nay  amwer  both  bills,  be  is  bound  so  to  do,  alihoigh  th»  eabpcna  ti^en  ont,  requires 
him  to  answer  the  bill  of  revivor  and  fiu|)|)lcmcnt  only  ;  and  the  nnswpr,  in  the  case  put.  is 
headed  as  the  answer  of  that  defendant  to  ihc  bill  of  revivor  and  supplcincnt  and  also  to  the 
original  BtU.  If  in  the  case  put,  a  mere  bill  of  revivor  it  filed,  an  attachnseni  will  iaeaa 
■gaittatthadcfiMidattl»ir  hedonolaiwwtrtbtoriKhnlfaill  WoedrafT  k  Daniel.  9  8iin.  4IS.  . 

Where  a  plaiatiff  had  died  before  tlie  defendant  had  answered,  his  representatives  hod  filed 
a  l>in  of  revivor  ntjd  supplement,  nnd  prayltif^  (h:it  the  defendnnt  might  answer  it  and  also  the 
original  bill.  The  defendant  put  in  on  answer  which  was  entitled  as  his  answer  to  the  original 
bill  of  the  phuatiir  "ainca  deeeaeed"  the  annrer  waa  takeii  tS  Iba  ile— Uptan  a.  Sowton,  11 
Bint.  46. 
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*COLLARD  V.  HaBB.  [  *10  ] 

The  BUI  had  been  disnisiied  at  the  lfi>arinKt  with  Cosu,  whirb  the  riaintiff  refusiii):  to  pay, 

he  WM»  liikcn  under  an  Aliuclitnir.t.    Aflcrwiirdp,  l>ut  l*fnrc  tlio  Couls  were  |«aiil,  llio  Slieritf 
!ft  the  PItiintiff  ont  of  Cu^twly.  tipnn  B»til,  Init  rrtnok  him  before  the  'Writ  wat  reinrottliie 
.    'i  he  Court,  rctuMnJ  to  onicr  ilic  bhcritf  to  pay  liic  Costs. 

At  the  Hearin<^  of  iIjU  Cause,  the  Bill  had  been  dismissed,  nith  Costs. 
The  Costs  were,  afterwards,  taxed  ;  and  the  PlAiutiff  was  persuually  served 
with  a  Sub^csna  for  |  avmeiit  of  them  ;  and  the  Amount  was,  at  the  same 
time,  demanded  of  him ;  which  he  having  refused  to  ])ay,  the  Plaintiff  eauaed 
an  Attachment  to  be  issued  ii<j,aiii8t  him,  and  he  was  taken  into  custody 
uDtler  it.  Afterwards  the  Sheriff's  Officer  wJiohad  the  Plaintiff  in  custody, 
suffered  him  to  go  at  4  on  Biil,  without  the  consent  of  the  Defendant, 
and  without  his  having  paid  ilic  Costs.  The  l^heriff,  liowever,  before  the 
Attaehmeiit  was  retuinable^  retook  the  Plaiuiiff,  and  he  had  ever  since  re- 
mained in  custody. 

A  Motion,  of  which  notice  liad  been  ^ivcn  before  the  return  (.'f  ihc  At- 
taebmont,  was  now  uiufie  on  behalf  uC  chc  Dcieniliuit,  that  the  Sheriff  mi^bt 
be  or<lfrod  to  au.-*wer  ns  C'»iit«  inj  t  in  buvin;^  su.Tciu  l  the  Plaintiff  to  out 
of  his  ciustudy  Ujton  liiiii,  afLci  having  taken  bim  uniler  the  A.Uu liuicut ; 
and  ihat  iIr-  ^'hL-ii.V  im  jiit  he  orilcn-d  in  [  ny  tiio  auiounl  of  ihe  Co^ts,  to 
the  Defendant,  wiihiu  a  week  afur  fLi  vicc  nf  'lie  Order  to  be  made  on  the 
M.  iion.  an<l  ah-:o  tbc  Custs  ot  and  incidental  to  iiie  Writ  of  Allachineut, 
and  c-f  iJie  A\'\  licntinn. 

Wr.  Kiii'jldj  in  support  of  the  Motiuu  : 
The  Attat  huiorit,  in  ihi?  Case,  issued  lor  non-payment  of  Costs,  which  the 
Plaintiff  was  dim  tcd  to  j  av  by  tlic  Decree  made  at  ibe  Heariti^,  when  his 
l»dl  was  d  .-luijStd.     'J  iie  Decree  heini:  the  final  conclusion  of  the 
'Snit,  ilie  Attaehmeiit  was  cijnivaletit  to  a ''<</'i'/«  a'/  ></^i>/</' *11  J 
on  final  Jn<l<:int  nt  at  T.:iw  ;  and,  as  it  is  a  }  loctssof  E\eeuliyn,no 
Bad  can  be  le<;ally  taken  upon  it.    A  njotncnt's  Fscaj  e  is  sufficient  to  Gx 
the  ShcrilT;  and  lie  is  not  discharged  from  his  Liahihty,  by  retaking  the 
Pla'^rifitT,  and  liaving  bim  in  cudlody  al  the  return  of  the  Writ.    LevtU  v« 
JLtU'titij  (fi).    Anon  (Jb'). 

Air.  Cu'kf^  for  tlie  Sheriff: 
It  does  not  appear  in  citiier  of  the  Cases  which  have  been  cited,  that  the 
Application  was  made,  as  in  tiie  present  Case,  before  the  leturn  of  the  At- 

(a)  Re;^.  Li  h  1784  To  10 

(b)  11  Vvs.  170.   £)tt  bcamcs  on  Costs,  138,  ia&,  auJ  A|)p<;udijc,  S62,  863* 
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tachment,  or  that  the  Sheriff  had  the  Party,  a-uinst  whom  tbo  Writ  had  is- 
sued, in  custo<Ij  at  the  return  of  the  Writ  ;  and,  in  the  latter  of  those  OaseSi 
the  Sheriff  did  not  appear,  and  Lord  Eldon^  when  he  made  the  Order,  ob- 
served that  it  was  a  strong  measure. 

IL  ic  tl»e  Attachment  did  not  is^ue  in  execution  of  a  Decree,  but  to  en- 
force payment  of  Costs  :  it  wasiiot  in  tliCDature  of  Execution,  but  of  Mesne 
'Process.    Ah^n,  (>).    Dahln/  v.  Lawson  (d).    Anon.  {e).    It  apj^ears 
by  tliose  Cases,  (neitlicr  01'  which  was  cited  ia  the  Case  before  Lord  Llhm)^ 
that  tlic  Attaclimcnt  is  not  a  final  Process-    Morris  v.  Jlnyward  (/)  shows 
that  the  SheriiT  is  at  hherty  to  take  Bail  upon  an  Attachment  out  of  Chan- 
cery.   In  Leic'iH  V.  Morland  (^),  it  was  decided  tliat  an  Ailach- 
[  '12  ]      ment  for  non-payment  'of  Money,  is  in  the  nature  of  Mesne  Pro- 
ce.^o,  and  that,  where  the  Sheriff  ha^  the  Defi-n  lant  in  Custody 
at  the  return  of  the  Writ,  an  Action  for  an  Escape  cannot  be  maintained 
against  him.    The  Kotice  of  ^lotion  in  this  Case  was  served  bifore  the  re- 
turn of  iheAViit.    No  proceeding  of  a  summary  nature,  cau  be  taken,  at 
Law,  against  the  Sheriff,  until  the  Writ  has  beeir  returned. 
Mr.  Knight^  in  reply  : 
The  Case  in  Eq.  Ab.  is  unmtelUgible ;  and  in  the  Case  cited  from  Pree, 
Cha.  the  Liability  of  the  Sheriff  was  not  at  all  discussed :  itcnly  shows  that 
a  Messenger  may  go  for  the  Party.   In  Lewi$  v.  Morland  the  ground  of 
the  Judgment  was  that  an  Attachment,  at  Law,  for  non*pBymcQt  of  Money, 
was  not  final  Process.   Bayttp  J,  says ;    The  object,  therefore,  of  this 
Writ  being  to  bring  the  Party  into  Court  to  answer,  it  is  in  the  nature  of 
Mesne  Process.   The  nature  of  6na1  Process,  or  Execnticn,  on  the  other 
haiiti,  is  to  satisfy  the  Plain  tiff.   The  Attachment  usnes  upon  the  ex  parte 
Affidavit  of  the  Person  who  demands  the  Money  awarded  to  be  due  by  the 
Maetfr'e  nllocatur,  stating  that  the  same  has  not  been  paid.   If  that  were 
final  Process,  there  would  be  nothing  further  to  be  done,  by  the  Court,  but 
to  commit ;  but  that  is  not  the  Practice ;  for  Interrogatories  are  filed  to  be 
answered,  and  the  Court  ultimately  pronounce,  upon  those  Answers,  whether 
the  Party  is  to  bo  committed  for  Contempt  or  not ;  for  then  only,  and  not 
before,  does  Commitment  take  place  (/<)•"   I"  (his  Court,  it  is  not  the  Prac- 
tice to  examine  tbo  Party  on  Interrogatories,  and  then  to  commit 
[  '13  ]    him ;  there  is  no  proceeding  'between  the  Caption  and  the  Commit- 
ment :  and  consequently  the  grounds  on  which  the  JudgincQt  in 
Lewit     Morland  was  founded,  do  not  exist  in  the  present  Case. 
• 

(c)  Free  Cha.  331.  (d)  1  Eq  Ah.  3.01.  pi.  3,  4. 

(0  2  Alk.  507.  (02  Manh.  S80,  &  C.  <  Tiiniit.  SM. 

ig}  t  Ham.  ft  Aid.  66.  See  9  Com.  Dig.  Bui],  F.  8.  (A)  S  Barn.  *  AU.  62. 
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The  ViCB-CnANCELLOR ; 

I  have  referred  to  all  the  Caaet  tiiAt  wore  cited  in  the  oonrse  of  the  Ar- 
gument, but  I  have  not  found  any  conclusive  authority  upon  th»  labject  of 
the  Motion.  From  what  is  stated  in  the  Report  of  Uie  Anonymous  Case 
before  Lord  Sldon^  it  appssrs  (bat  bis  Lordship  expressed  it  to  be  his  opin- 
ion that  it  was  a  strong  measure  to  order  the  Sheriflf  to  pay  the  Costs,  and 
that  he  made  the  Order,  ultimstelj^  on  the  ground  that  the  Parties  had  been 
served  with  Notice,  but  did  not  appear.  Be^des,  in  that  Case,  and  in  Xev- 
sf(  V.  Letteney^  the  Application  was  made  aflker  the  retam  of  the  Attach- 
ment and  the  Party  seems  to  have  wholly  escaped  from  the  SherlfTs  custody. 
But  here  the  Application  is  made  before  the  retnm  of  the  Writ ;  and  the 
Sberiff  has  retaken  the  Party.  So  that  there  is  a  material  distiAction  be- 
tween those  Gases  and  the  present  Case. 

Having  regard,  therefore,  to  the  want  of  authority  binding  me  to  make 
the  Order  applied  for,  (thoag^  I  admit  that  there  is  anthority  that  leads  to 
it,)  I  am  of  opioion  that  the  proceeding  is  of  so  seTSra  and  hanbA  natoESi 
that  X  w^jtX  nojb  f»  nuk^  my  Qt^  on  tiik  Motion. 


ISSl :  tlik  HofMiir  *  7tk  Dmo.-^ha.'-Mitmk^'-'Shbite  of  Lbrntt/umB^^Aemm, 
JuVtmAtB^kO*  MilnididtoEMtaffitdiipM  Attonii«,tt|M»«6v^ 

a  Ifemorandum.  In  l****?,  J.  died,  leaving  B.  his  Executor  and  Residuary  Legatee,  smd 
then  Ti.  &  C  formed  a  Piirtner.ship,  and  agreed  to  share  tlic  Profits  oquallj.  In  December 
1825  tbeir  I'artaership  was  dissolved  by  coa««at.    Dariug  the  former  Fartnenship  A.  &  B, 

hid  MBde  AdvwMMS*  both  joindy  lad  MV«rallj  lior  G*8  private  we :  anddviiif  die  latter 

Axannliip  D.  made  similar  adTUoet*  Al  1S27  became  Bankrupt  Ko  aettlcment  of 
Acconnts  having  taken  y  lnrc  V  r  twcrn  any  of  the  Parties,  in  July  1S31,  B.'s  Assignees  filed 
a  Bill,  against  B.  &.  C.  for  on  Account  of  the  Deaiiugs  of  both  Partnerships,  and  of  all  tho 
Advaoc^  made  bj  A.  &  B.  C.  pleaded  the  Statute!  of  Limitations  (21  3sm.  1,  &  9  Geo.  4,) 
totomQehef  IteBinaaMMedtoaBflliAdfiiieei.  Held  tiial»  aa  the  Pka  Mtanded  to  the 
joint  Advances  <d  A,  ^  S*  duiiig  iha  tist  Partoenh^  it  cevmd  too  amdi,  and  was 
thenfon*  bad. 

The  Plaintiflb  were  the  A^ignees  of  Samuel  ChicrcJiilly  the  younger,  a 
Bankrupt,  and  the  Defendants  were  the  Bankrupt  and  S.  C.  Field  h'm 
late  Partner.  The  Bill,  which  was  filed  on  the  1st  of  July  1831,  stated 
(amongst  other  things)  that  in  Oct.  1800,  S.  Churchilly  the  elder, 
S.  Churchill,  the  jounger,  and  Fields  entered  into  Partnership  togeth- 
er, as  Solicitors  and  Attorniee,  for  seven  years,  upon  the  terms  ex- 
pressed in  a  Memorandum  prepared  by  *S'.  Ohurchill,  the  elder,  by  which 
it  was  stipulated  (amongst  other  things^  that  S»  ChurchiUf  the  elder, 


'BoniKBOij  V.  Field. 


[•14] 
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1831.— Robinson  r.  Field. 

shojid  reeetre  lOOi*  p3r  A  i  nm,  out  of  the  Prolits  of  the  Baslness,  and 
that  the  remainder  should  be  divided  between  S.  Churchill  the  younger,  and 
Field:  that  the  Partnership  continued  onUl  April  1808,  when  it  was  deter- 
mined bj  the  death  of  Chvrchill  the  elder,  wlio,  by  his  Will,  appointed 
Churchill  the  younger  bis  Executor  and  Residuary  Legatee  :  that,  after 
the  death  of  ChnrcItiU  the  elder,  Churchill  the  younger  and  Field  agreed 
to  carry  on  the  BusineaSi  in  Partnership,  opon  the  terms  expressed  in  the 
Memorandum,  so  far  as  the  Fsme  were  applicable  to  the  altered 
[  *15  ]     •state  of  circumstances,  and  that,  accordingly,  it  was  agreed  be- 
tween thtni  that,  fioni  the  death  of  Samuel  Churchill^  the  elder, 
they  should  be  interested,  in  the  Profits  of  the  Business,  in  equal  Moieties  ; 
that  the  business  was  carried  on  by  them  accordingly  until  the  Slst  of  De- 
cember 1825,  when  the  Co  partnership  between  them   was  dissolved  by 
mutual  consent :  ^'  That  Churchill  the  elder,  during  his  life,  and  Churchill 
the  younger,  both  in  the  lifetime  of  Churdull  the  elder,  and  afterwards,  lent 
and  advanced  to  FUtldy  and  paid  for  his  use,  sundry  large  Sums  of  Money, 
at  Interest,  at  Five  per  Cent That,  on  the  26th  of  March  1827,  a  Com* 
mission  of  Bankruptcy  was  issued  against  Churchill  the  yoongcr,  nnder 
which  he  was  found  a  Bankrupt,  and  the  Plaintiflfo  were  chosen  his  Assigpr 
ees :  that  no  settlement  of  the  Accounts  of  the  Co-partnerships,  had  ever 
been  made,  either  during  the  life  of  ChurehUl^  the  elder,  or  since  bis 
decea<;e,  "  and  that  no  settlement  of  Accounts  had  ever  taken  place  between 
CZttirc/ii^/ the  elder,  during  bis  life,  and  CkuirfkUliht  younger,  or  either 
of  them,  and  Field,  in  respect  of  the  sams  advanced  and  applied,  by 
ChwrduU  the  elder  and  ChunAiU  the  younger,  to  or  for  the  use  of  Fidd^  and 
that  a  considerable  Balance  was  due,  to  the  Plaintiffs,  as  such  Assignees  as 
aforesaid,  in  respect  thereof,*'  and  that,  upon  a  fair  settlement  of  the  Ac- 
counts of  the  Partnership,  Field  would  be  found  to  be  greatly  indebted  to 
the  Plaintiffs,  as  such  Assignees  as  aforesaid :  "  that  on  the  5th  of  AfHril 
1805  Churchill,  the  elder,  advanced  800^.  to  ^iV/J,  to  enable  him  to  pur- 
chase a  Dwelling-house,  and  that,  between  the  4th  of  February  1808  and 
the  81st  of  December  1800,  Churchill^  the  elder,  and  Churchill,  the  young- 
er advanced  the  Sum  of  5,483i.  to  Fiild,  to  enable  him  to  com- 
[  *1G  ]     plete  the  purchase  of  an  Estate,  and  also  various  *oiher  Sums  of 
Money  at  Interest  at  the  rate  aforesaid ;  and  that,  although  Fidd 
bad  made  some  Payments  in  respect  of  Interest  on  those  Sums,  he  bad  never 
repaid  any  part  of  the  Principal,  either  to  ChurMl^  the  eider,  or  to  Chm^ 
chill,  the  younger,  or  to  the  Plaintiff)." 

The  Bill  prayed  for  an  Account  of  the  Dealings  and  Transactions  of  the 
Co-partnerships,  from  October  1800  until  the  31st  of  December  1825,  and 
that  auoh  Aeooont  might  bo  taken  upon  tba  footing  of  the  Memomidttm  prt- 
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1631.— Robinson  T.  Field. 

pared  hy  ChurMl^  the  elder,  and  of  the  Agreement  concluded,  on  bis  de» 
oease,  between  the  Defendants,  and  that  an  Aceoont  might  also  be  taken  of 
all  Sams  of  Money  advanced  and  paid  by  Ckur^dU^  the  elder,  and  C^Aiir* 
Ml  the  younger,  or  either  of  them,  to  or  for  the  use  of  IVeU,  and  of  the 
Payments,  made  by  FuHd  in  respect  thereof,  or  of  the  Interest  thereof,  and 
that  Interest  at  Fire  per  Cent,  might  be  computed  on  snch  Advances,  from 
the  dates  thereof:  and  that  what,  on  taking  the  said  Aceonnts,  should  be 
found  due,  to  the  Plainti&  as  snch  Assignees  as  aforesaid,  from  the  Defend- 
ant JVeM,  might  be  answered  and  paid  by  him. 

To  the  discovery  sought  by  the  Allegations  in  the  Bill  which  are  included 
m  inverted  commas,  and  to  the  relief  prayed  in  respect  thereof,  the  De- 
fendant Fidd  pleaded  the  Statute  of  Limitations,  (21  James  1,  e.  16,)  u 
the  usual  manner.   The  Plea  then  proceeded  as  follows : 

And  this  Defendant,  for  further  Plea,  saith,  that,  by  an  Act  of  ParUa- 
ment,  made  and  passed  In  the  9(h  year  of  the  reign  of  King 
€leo.  4  (a),  intituled :  *  An  Act  *for  rendering  a  written  Memo-  [  17  ] 
random  necessary  to  the  validity  of  certain  Promises  and  En- 
gagements,' it  was  enacted  that,  in  Actions  of  Debt  or  upon  the  Case, 
grounded  upon  any  simple  Contract,  no  acknowledgment  or  promise,  by 
words  only,  should  be  deemed  sufficient  evidence  of  »  new  or  continuing 
Contract,  whereby  to  take  any  Case  out  of  the  operation  of  the  enactments 
in  the  Act  of  the  21st  year  of  the  reign  of  King  James  the  let,  or  either 
of  them,  or  to  deprive  any  Party  of  the  benefit  thereof  nnless  such  acknow* 
ledgment  or  promise  should  be  made  or  contained  by  or  in  some  writing  to  be 
signed  by  the  party  chargeable  thereby.  And  this  defendant,  for  further 
Plea,  saith  that  he,  this  Defendant,  hath  never,  at  any  time  within  da  years 
next  before  the  filing  of  the  said  BlU,  or  within  az  years  next  before  suing 
out  Process  against  this  Defendant  to  appear  to  and  answer  the  said  Bill, 
signed  any  writing  by  or  in  which  any  acknowledgment  or  promise  of,  or 
in  relation  to  the  matters  hermnbefore  pleaded  unto,  or  any  part  thereof, 
was  or  is  made  or  contained.  And  this  Defendant  hath  not,  nor  hath  nor 
have  any  Person  or  Persons,  for  him,  or  on  his  account  or  behdf,  or  by 
his  order,  at  any  time  within  six  years  next  before  the  filing  of  the  said  Bill, 
or  next  before  saing  out  Process  sa  aforesaid,  paid,  or  caused  to  be  paid  any 
Principal  Money  or  Interest  on  account  of,  or  for,  or  upon,  or  in  respect  of 
any  such  Sum  or  Sums  of  Money  or  alleged  Sum  or  Sums  of  Monies  as 
aforesaid,  or  any  part  thereof."  The  Defendant,  Fidd^  then  answered  the 
Besidne  of  the  Bill. 

Sir  jr.  Sugdm,  Mr.  KnigU  and  Mr.  Wright^  appeared  in  support  of  the 
Plea,  and  Mr.  Pepy%  and  lifo.  Swantton  in  support  of  the  Bill* 

*Tbe  YiciChavobllor  :  [  ] 

I  think  the  Plea  must  be  overmled,  because  it  is  made  appli' 

(a)  C.  li. 
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1831.— Mmou  t.  HftmUton. 

cable  to  the  jomt  Advances  of  Samuel  ChurehiU  the  elder,  and  Samuel 
Churchill  the  younger,  and  the  separate  Advances  of  each  of  them,  to  the 
Defendant  Field;  nn  l  though  U  mit^ht  have  been  good  as  to  the  separate 
Advances  made  by  Samuel  ChurehiU^  the  elder,  and  the  separate  Advances 
of  Samuel  Churchill  the  younger,  prior  to  the  death  of  the  former,  I  think 
that  no  Account  could  have  been  taken,  properly,  <^  the  Partnership  deal- 
ings of  the  three,  without  an  account  of  the  Advances  jmntly  made  by  Sam- 
uel Churchill  the  elder,  and  S.  Churchill  the  younger,  to  the  Defendant 
Field;  and  no  Account  could  have  been  taken  of  the  Partnership  dealings 
of  Samuel  ChurcHU  the  younger,  and  the  Defendant,  Fields  without  an  ac- 
count of  the  Advances  made  by  Samuel  Churchill^  the  younger,  after  the 
death  of  S,  ChurekiU  the  elder,  to  the  Defendant,  Fuld»  The  Plea  there- 
fore, covers  too  mnch,  and  moflt  be  overmled*. 


(  *19  ]  •Mason  t».  Hamilton. 

1811  :  8th  T)cccmhcT.— Interpleader.— Coils. 

^.  deliveif  d  Goods  to  B,  a  WTiarfinger,  to  be  kept  for  him  ;  and  aftcrwnrc!<i  dircrtcd  B.  to 
transfer  tiicm  to  C,  which  was  dooe.  i>.  then  gare  notice  to  B.  not  to  deliTer  the  Uoods  to 
tatj  one  bat  bin,  and  di«ren|Km  B.  rcftued  to  ddinor  Che  Goods  to  C,  «qpoB  vUdi  C  brought 
TroTer  against  B,  and  B.  filed  a  Bill  of  Inlerpleador.  AAonrordi  D.  nbondomd  aII  Claim 

to  the  Goofls  flnd  withdrew  hi;)  Notice.  Held  that  the  rrr^r  TrnR  a  ^^ropfr  Cn^e  nf  II]  In- 
terpleader, atid  that  D,  wi  n  had  occasioned  the  Soit,  must  pay  to  the  Piamtiff,  and  the  other 
Dofendants,  their  Costs  ai  Law  aud  in  £quiij. 

In  April  1881,  fbe  Defendant  Xdvermcre  delirerod  ten  Oaab  of  Paints, 
which  he  represented  to  be  hia  Piropertj,  to  the  Pluntiff,  who  wasa  Wbarfing^r 
in  Lower  Thames-ttreetf  to  be  housed  and  kept,  by  bim,  fw  Xdvermore.  Sbot^ 
I7  afterwards  lAvermof  dirooted  the  Plaintiff  to  trantfortlio  Goods  into  tho 
Name  of  the  Defendant  HamaUony  and  io  bold  the  same  for  bim,  wbieh  the 
Plaintiff  aceordinglj  did.  On  the  28th  of  If aj  1881,  the  Defendants  SmiMr- 
tm^  Price  f  Cox^  irbo  were  tiie  Asaignees  of  one  Bwton  a  Bankrupt,  gave 
the  Plaintiff  notiee  not  to  deliver  the  Paints  to  any  one  bat  tbemBelres.  The 
Kaintiff  having,  in  conseqnenee  of  iihe  Notice,  refused  to  deliTor  the  Goods 
to  SamUmy  he,  in  June  1881,  brought  an  Action  of  Trorsr  against  tha 

*  iWBnnid  bgr  the  Lord  dkmedtu^.  Slat  Deeombor  18Sa. 

[1]  As  to  lAat  «««•  an  pvoper  ctiw  fbr  interplooder,  mo  Cnmhay  9.  Thornton,  f  Sim. 

391.  Atkinson  v  Mnnk^,  1  Cowcn  R.  691.  Hogf,'aTt  r.  Cntts,  1  Craip.  &  Tliill  204.  Craw- 
shay  V.  Thornton,  2  Myln.  v  Craig.  110.  Btgnold  r.  Aadland.  U  Sim  23.  Glyn  v.  Dneshnry, 
11  Sim.  139.  Shaw  v.  Costar,  8  Paige,  33d.  See  also  Mr.  Duniap  a  note  1  to  Crawshaj  v. 
TlionitOD,  S  M.  ft  Cr.  on  page  84— «iid  Dole  to  Woningtono.  WlmMono,  i  Joeobi  IOC 
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1891/— MaaoB  lliwllw 

Plaiiitiff ;  whereupon  the  Bill  wtt  fii^d  itatiog  tbftt  tW  PUinUff  bad  no  In- 
terest in  tb«  Goods,  except  hia  lien  for  Whar&ge  and  WarehooM  Rent, 
and  prajing  that  the  Defendants  might  intarplead  togather  toodiing  the 
Goods,  and  that  MamiUm  might  be  rettraiaad  from  procaeding  with  his  A(h 

BamUtony  in  Ua  Answer,  stated  that  Livermor$  bad  made  over  the 
€Kx>ds  to  him,  kt  tatk&Otioik  of  a  Debt ;  and  insi^ad  that  the  Bill  had  been 
unnecessarily  filed,  and  that  the  Plaintiff  ought  to  have  delivered  up  the 
Goods  to  him,  without  filing  the  Bill. 

The  Defendants,  Emmeriimy  Price  ^  Cox,  by  their  Answer,  said  that, 
baring  found  that  they  had  no  means  of  establishing,  by  Evi- 
dence, any  Interest  in  the  'Goods,  they,  subsequently  to  the  filing  [  '20  J 
of  lie  I'ill,  informed  the  Plaintiff's  Solicitor  that  they  claimed 
no  Inton  st  in  tho  (xoods,  and  withdrew  their  Notice :  and,  ihcy  dis 
claimed  all  iutorcst  in  the  Goods,  and  submitted  that  the  Bill  ought  not  to 
have  been  filed,  aud  Luat  no  Case  of  Interpleader  was  stated  thereby. 

On  ilii^  Notice  being  v.  iihJi  awn,  the  Plaintiff  ofTored  to  deliver  llio  Goods 
to  llarnUt'iv.,  on  being  jjuid  ins  Cost?  ai  J. aw  and  in  ]'>nulty,  but  JXamiUon 
decliiiC'd  the  uffcr.  The  Plamiifr  diun  gave  nouce  of  a  Motion  that  the 
Goods  might  be  sold,  and  tt  at  tiie  I'ruceeds,  after  deductln^:  tlie  Exp  enses 
of  the  Sale,  miglit  be  paid  into  Court.  Ijcdbre  tlic  Motion  was  made,  it  was 
arranged  that  the  Cause  should  be  heard  with  the  Motion. 

Mr.  R.  Roupell  for  the  Plaintiff. 

Mr.  J\tl(i's^uii  for  the  iJefendant,  Jfa)nilt07i. 

Mr.  liethell  for  the  Defendants  Emmerston^  Price  J,'  Cox. 

It  was  contended,  for  tho  Defendants,  thai  the  Case  stated  by  the  Bill, 
wat?  not  a  Case  of  Interpleader,  and  Cooper  v.  I)c  lasiei  (^a)  was  raliad 
upon. 

No  Counsel  appeared  for  the  Defendant  LivenuorL^  who  was  conaidelfed 
as  a  merely  iorroal  Party,  and  had  not  been  served  with  Process. 

The  Fi<?e- CAanwttor,  after  stating  the  facts  of  the  Case,  said 
that  there  was  no  opposition  made  to  Ifamiltvn.H  "claim,  either  £  '21  J 
by  JSmmerton,  Price  4'  Cox,,  or  by  Liverinorty  who  liad  given  up 
all  Claim  to  the  Goods  ;  that  the  Bill  stated  a  plain  Case  of  Iiiterpleader : 
that  it  did  not  appear  on  what  ground  JJmmertiony  Price  ^*  Cox  founded 
their  Claim  ;  but  that,  consistently  with  the  facts  stated,  they  might  have 
had  a  right  to  the  Gk>od9  prior  to  lAvermore^n^  and,  if  they  had  brought  an 
Action  oi  Trover  against  the  Plaintiff,  they  must  have  recovered  :  that, 
bnt  for  the  Notice,  the  Guods  would  have  been  parted  with  ;  and  that,  in 
an  Inter-pleading  Suit,  where  there  is  no  Fund  in  Court,  and  the  cause  of 

(a)  TMBdya's  Bap.  IT7.  Bnt  see  Bumn  t.  Ou4m,im»$^  vol iv. y.  91t. 
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1831/— Benton  r.  Wbitttnu 

The  Testator  died  on  the  Sd  of  April  1827. 
the  inetitation  of  the  Soit  can  be  traced  to  one  of  Ihe  Defendanti,  that  De- 
fendant most  pay  the  Costs  of  the  Plaintiff  and  of  the  innocent  Defendantiy 
as  was  ordered  in  Aldrigt  Memtr  (6)  ;  Xkwmifi^  v.  Hardcatilt  (e) ;  and 
^n9or7.  Bohert$(d)i  in  which  last  Case  the  Minntea  of  the  Decree 
were  wrong,  and  varied  from  the  Order  pronounced  bj  the  Lord  OhmMar^ 
by  directing  the  Plaintiff  to  pay  the  Costs  of  two  of  the  Defendants,  in  the 
first  instance,  and  then  to  have  those  Costs  again,  together  with  his  own, 
out  of  the  Fand  in  the  Cause ;  whereas  the  Lord  ChanceUar  had  directed 
one  of  the  Defendants  to  pay  the  Costs  of  the  Plaintiff  and  of  ail  the  other 
Defendants:  that,  accordingly,  in  this  Case,  the  Defendants  17iiiiiiiriOii, 
PrieA  ^  Ooxy  who  had  occasioned  the  Suit,  must  Pay  to  the  Plaintiff,  and 
to  the  Defendants  RamUton  and  Xtvermori,  their  Costs  both  at  Law  and  in 
Equity,  and  the  Plaintiff  must  delim  the  Goods  to  SdmiUon  [1]. 


[  '22  ]  'Benson  v.  Whittam. 

HSMMIMQ  V.  WhIIXAM.  («) 
1831 :  Udi  Dgewabwy—  WQl^—OonttTMetiom  .—TnitL 

Tntator  gave  ▲nnniiict  oat  of  any  Hooey  ariaing  fkon  wbttevor  DtvidcDdf  bo  nlgbt  diepot- 

gessed  of  in  the  Bank  of  England,  and  the  Rcsidae  of  tlie  said  Dividends  to  his  Brother,  A, 
to  enaWe  liinri  to  assist  such  of  xhc  Children  of  his  Broilier  F.  as  he  should  find  dcscn  ing  of 
Encouragement,  aod,  upon  tlic  demise  of  the  Annuitants  or  any  of  them,  the  Testator  gave 
oodi  AnnidtMit's  propoitkm  of  the  before  mentioaed  Divideads,  lo  bii  Btodicr,  ^,  to  be  at 
bia  dupoMl«  bnt  tbe  Prindpel  to  reoMhi  io  fhoBeak.  Bdd  that  aoTraet  wee crettedfor 
the  Chililren  nf  h\  bnt  tbot^.  took  abiolBMly,  the  Gefiiel  of  tbe  Teetatoc'e  Stock,  eebject 
to  the  Annaitiea. 

John  Benson  made  his  Will,  in  his  own  handwrltlns,  dated  the  30th  of 
May  1822,  and  in  the  following  words  :  "  I  give  and  bequeath  unto  my 
Xiece,  Maria  Foster,  lor  lier  own  sole  use  aiid  (Hs[i()sal,  the  Dividend  aris- 
ing on  my  Share  as  a  couti  ilutcr  to  the  joint  stock  of  the  Corporation  of 
the  Amicable  bocieiy  ior  a  perpetual  Assurance  Office :  to  Sarah  Acrtt^ 

(6)  6  Yea.  41S.  (if)  Ibid.  S8I,  end  eee  CbwMi  t.  ITiUwm,  •  Tee.  108. 

(e)  S  Cox,  279. 

(a)  See  Ibe  Bopovtof  tbie  Oeoee  on  Ibo  Besring,  ia  ToL  IL  pi«e  488. 

[1]  The  plaintiff  io  interpleader  mast  been  the  cosu  of  any  proceed  ing«  which  be  may  take 
ia  tbe  eoil  tbat  an  prodactivo  of  needleie txtwme.  In  a  cewwbeio  tbe  idaiatiff  flied  aOda* 

viu,  verifying  the  stMemcnu  of  the  hill,  and  entered  into  orldoneo  In  tbe  caneOt  aad  obteiaed 

a  scoon'l  injiiir  rton.  »'x  prrto  to  retiiin  prorefdiiigs  at  law,  when  no  such  proceeding  were 
threatened,  ho  was  ordcr«id  to  pay  the  costs  thereby  incorred.  Crawford  o.  fiaher,  1  Hare, 
4S«. 
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Spinster  (who  has  been  brought  up  in  my  family  from  her  infancy)  so  long 
as  she  remains  unmarried,  the  bum  of  200/.  per  Annum,  for  her  sole  and 
separate  use,  to  my  Jsiece,  Mary  Par&onSy  200Z.  per  Aniium,  for  her  sole 
and  separate  use,  and,  after  her  decease,  to  be  equally  divided  amongst  her 
three  ChiUlren,  or  tho  survivor  or  survivors  of  them,  and,  to  the  Widow  of 
my  Brother  Francis  Bennun,  of  the  City  of  York^  Shoemaker,  50/.  per  An- 
num, out  of  any  Money  arisin;^  from  whatever  Dividends  I  may  die  possess- 
ed of  in  the  Bank  of  England,  and  the  residue  and  remainder  of  the  said 
Dividends,  to  my  Brother,  Arthur  Benmn,  i^to  enable  him  to  assist  such  of 
the  Children  of  my  deceased  Brother,  Francis  Benson,  as  he,  the  said  Arthur 
Benson^  may  find  dtaervinff  of  encouragement^  (&),  to  be  paid  to  the  daid 
several  PerBons  a:^  the  same  shall  become  due;  and,  upon  the  de- 
mise of  tho  said  Sarah  Acres^  Mary  Barsun^  and  her  three  •Child-  [  •28  ] 
ren,  and  the  Widow  of  my  Brother  Francis  Benson,  or  any  of 
them,  I  bequeath,  each  sach  Person's  proportion  of  the  before-mentioned 
Dividends,  to  my  said  Brother  Arthur  Benson,  to  he  at  A^x  i/isj-o.^nl,  but  the 
Principal  to  rnnnin  in  the  Bank :  and  I  also  give  and  beqiuatli.  to  ihe  said 
Sarah  Arres^  and  my  beforementioned  Kiece,  Mary  Parsons,  to  be  divided 
equally  between  them  (exclusive  of  what  I  have  before  bequeathed  unto 
them)  all  my  Household  Furniture  in  Town  and  Conntry,  Plate,  Watches, 
Linen,  China,  Notes,  Bonds,  ready  Cash,  Live  Stock  and  Carriages  (if  any), 
and  all  Monies  due  and  owing  to  me,  except  what  Money  may  be  in  the 
hands  of  any  Banker,  and  1,000?.  lent  by  me  to  the  Trustees  for  repairing 
Peterborough  Church,  which  I  bequeath  to  my  sai  1  Brother,  Arthur  Benxon^ 
together  with  the  Lease  or  Leases  of  any  Dwelling-house,  Land  or  Houses 
that  I  may  have,  they  the  said  Sarah  Acres  and  Mary  Parsons  defraying, 
or  causing  to  be  defrayed  my  just  Debts  and  Funeral  Expt  nst  s,  and  paying, 
to  each  of  my  Executors,  the  Sum  of  100^  for  their  tr  ouMe  in  executing 
this  my  last  Will  and  Testament,  also  200/.  to  Mrs.  Hannah  Benson,  of 
Hull,  Widow,  to  eiialile  her  to  put  out  her  four  Children  to  some  Profession, 
whereby  they  may  be  enal  Ud  to  gain  a  livelihood,  and  likewise  201.  to  Sarah 
Collins,  Spinster,  and  her  i:>i8tcr.  Prances  Stuart,  and  to  Mr.  Daniel  Denny^ 
Silversmith,  to  purchase  Mourning.  I  likewise  give  and  bequeath,  to  my 
said  Brother,  Arthur  Benson,  all  my  Parliamentary  Book?,  Fire-arms,  Fish- 
ing-rods and  Tackle  thereunto  belonirirp:,  together  ^vitli  my  W^alking sticks 
and  Canefl,  and,  to  the  Children  of  my  Brother  T^ru^irvs  /-^'f/o'-'r^n,  all  mj 
Wcariri;^'  Apparel,  Shoes  and  Body  Linen,  to  be  C(jnallv  divided 
amongst  them,  and  1  do  appoint  inv  said  ]]rother,  'Arthur  Brnson,  [  •24  J 
and  George  WhiUam^  Esquires,  Jbxecaton  of  ibis  mj  last  Will 
and  Testament. 

(6)  In  tb«  orisfaul  WiD,  Unn  wiQids  wm  In  a  pamtlMii. 
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iMMOnum  v.  Whitum* 

It  «p|Mwed,  by  the  MMtor*!  Beporti  that  JftAw  iBmmi,  tad  Mm. 
Parmn$  ud  tibt  £?•  olher  CbiMran  of  J^Voimm  jBShmmi,  (ill  «f  wbom  wtre 
Defondaats,)  imm  Om  Tfl«totor^8  N«xli  of  Kin  bii  doftth,  and  tint  they 
were  in  hnmble  eooditiooB  of  Life;  end  that  the  Teetiter,  it  the  date  of  Ihb 
Will,  via  poBBeaaed  of  28,000/.  Stoek,  in  the  Three  per  Centi  and  Fow  per 
OentB,  and  at  his  Death  of  27,500{.  Steele  in  the  !Chme4»d  Three  and  a 
Half  per  CSenta. 

The  CanaeB  now  came  on  to  be  heaid  fer  Farther  Bipeetioaa ;  and  the 
Queetiooa  were,  let,  whether  AHkur  Amtm  was  entitled,  aheolately,  to  the 
Taetator'a  Stock,  sabjeot  to  the  pijyineat  of  Hie  iUmaities :  2d,  whetbar  the 
Will  created  a  conatraetire  Traat  fi»r  the  Obildran  of  JWhmm  Anwi  .* 
whether  any  part  of  the  Oaiotal  of  the  Tealatoc^a  Stceby  paaaed  noder  the 
Beqoeet  to  JS^urak  Aaw  and  Jfary  Pmwm^ 

Sir  E.  Sudden,  BIr.  Em^  and  Mr.  9Fr%^  for  the  Execotora  of 
ArtiMt  Bmimi,  the  Plaintiff  mtbe  original  Ganae  who  had  died  pen- 
ding the  Suit: 

The  Testator  haa  made  an  ^definite  Qift,  cf  the  Diindenda  of  hia  Stocik, 
10  hia  Brodier  Jfthur  SmtPUf  and,  conaequeotly,  the  Capital  of  the  Stock 
paaaed  by  that  Beqaeat.  PMUip$  t.  OhmtMam,  (c),  Fa^  v. 
^Leapingmll  ((^),  ASamion  ArmUage  (/)  StrtUh  Y.  WaMiM  [  *25  ] 
(/).  2d,  It  appears,  by  the  Ma^t  Report,  tha*  the  QhildFen 
of  JWmdi  Biiuon  wcfe  all  in  low  aitoatioQS  of  Life,  and  the  Teatatorahowa 
that  he  knew  them  to  be  so,  by  beqaeathing  lo  them  hia  Shoes  and  other 
Artidea  of  Wearing  Apparel.  The  Teetator  ooold  not  haTO  intended  that 
they  ahoald  take  the  large  Sam  of  Stock  which  he  left  behind  him.  He 
meant  lhat  Arthmr  ahoold  take  it  absolately,  and  that  it  shoald  be  left  to  hia 
diaoretion  to  aaaiat  such  of  the  Childrea  of  iVoiMif ,  aa  he  ahoold  find  de- 
eerring  of  Bncooragement.  One  of  two  conatraeticaa  most  be  pat  apen 
thia  Bequest,  either  ArUiw  moat  take  the  abadate  lateneat  in  the  StMk, 
with  a  diaoietion  aa  to  oaMsting  each  of  J^imei$*»  Childien  aa  may  be  de- 
aerviog  of  Bncooragement;  or  he  moat  be  a  Tniatee  of  the  Stock,  for  the 
Childron  eqoaUy,  however  unworthy  they  may  be  of  the  Teatator'a  Bounty. 
There  is  no  Gaae  where  Property  haa  been  g^ren  to  a  near  Belation  with  a 
diacreiiQn  aa  to  aasisting  certain  Otuects,  in  whioh  it  has  been  decided  that 
the  Party  has  taken  anything  but  anahadate  lotecaat  in  the  Property.  The 
Teatater  clearly  intended  a  Benefit  to  Us  Brother  Arthur.  As  each  of  the 
Annuitants  dice,  the  Dividends  which  were  appUcaUe  to  the  payment  of  the 
deceased  Peiaon's  Annuity,  aie  to  be  at  his  dispcssl.  If  he  is  to  be  cen- 
Tcrted  into  a  Trustee,  there  is  nothing  in  the  Will  to  give  him  even  a  Ufe 

• 

(c)  4  y      I         <(<)  IS  y«g.  4ft8.  («)  19  Ym.  41S  i  8.  C.  C^.  C.  C.  288. 

(/)  1  Madd.  zW. 
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Interest  in  the  Stock  :  aad,  it"  the  Testator  had  had  rio  other  Property  than 
the  Stock,  .ift/i'ir  \voiiM  hnvQ  taken  nothing  under  the  Will,  and 
the  Ohildreu  would  have  been  enabled  to  *assist  Arthur.    The    [  •26  ] 
words    to  enahle  him,  &c."  impose  no  obligation  ;  but  leave  it  en- 
tirely to  Arthur' if  discretion  to  assist  such  of  the  r^hil  heii  nt  Francig  as  he 
may  find  deserving  of  Enconragement.    There  is  nothing  in  the  Will, 
which  points  out  which  of  the  Children  the  Testator  intended  to  benefit,  or 
what  Shares  of  his  Stock  he  nic:inr  them  to  take.    The  Boqn?»st,  therefore, 
must  be  held  to  he  an  ah^nlu'e  Betjuest  to  Arthur^  leavitiL'  it  discretionary 
in  him  to  give  what  he  might  thnik  proper  to  such  of  tlie  Children  of  Fran- 
cif(  as  ho  might  find  deserving  of  Encouragement,    Wright  v.  Aiidm  (^), 
tSaU  V.  Moore  (/*)  MeredWi  v-  Henea^r  (t). 

The  SolieUar-gmeral  and  Mr.  Jertmy^  tor  the  Defeudaot,  Sarah 
Acres  : 

1st.  It  is  impossible  to  maintain  that  Arthur  Btmon  is  entitled  to  that 
Stock  ab<K)lutely.  The  Dividends  only  are  u'lven  to  him  for  a  particular 
purpose,  and  the  Principal  is  to  remain  in  the  l*ank  ;  so  that  ho  couM  not 
touch  the  principal.  Stock  may  pass  under  the  word  "  Money:"  and  it  ap- 
pears, from  the  expressions  used  by  the  Testator,  tha.t,  when  he  was  speak- 
ing of  Monevt  he  meant  Money  in  the  Funds.  He  calls  the  Capital  of  his 
Stock  "  I'rincipal."  Now  the  word  '*  Principal"  is  not  applicable  to  Stock, 
but  to  Money,  He  directs  Annuities  to  be  paid  out  of  any  Money  ariiing 
from  whatever  Dividends.  So  that  when  he  spoke  of  his  Stock,  he 
spoke  of  it  as  Money  arising  from  the  Stock.  'GaUini  ?.  NobU  [  '27  3 
(A),  Bescohy  v.  Pack  (^),  Kendall  v.  Kendall  (m). 

The  Bequest  to  Sarah  Acres  Mary  and  Parsons  is  a  Hepidnary  Bequest. 
The  burden  which  the  Testator  throws  on  them,  is  a  burden  which  the  Law 
throws  on  the  general  bulk  of  the  Estate.  Ho  imposes  on  them  the  whole 
onus  of  the  administration  of  his  Property  :  so  that,  qunnmrpie  via,  Sarah 
Acres  and  Mrs.  Parsons  will  take  the  Capital  of  the  Testator's  Stock.  The 
Executors  cannot  take  it,  for  Legacies  are  given  to  them,  expressly,  for  their 
trouble:  so  tbat,  if  the  Court  holds  that  it  does  not  pass  to  Mrs.  Acres  and 
Mn.  Parsons,  H  is  undisposed  of,  whioh  is  a  oonoliisioii  that  the  Oomrts  never 
eome  to  if  it  can  be  possibly  avoided. 

Mr.  Pspy9  and  Mr.  Barber,  for  the  Defendant,  Mary  Parsons : 

Mis.  Parmm  has  three  difierent  Titles:  Ist,  as  one  of  the  Testator's 

(7)  In  Honae  of  Lords.  It  sppoars  from  the  Report  of  this  Case  in  1  Tnrn  &  Rtj«««.  14,3, 
that  tb«  Decisioiu  of  tb«  Master  oj  th»  BoU*  and  lord  Chancdkr^  17  Yea.  266,  and  isi  Vea. 
199^  wntt  tevMM4  oa  ^  Appeal 

(A)  jijito,  voL  L  p.  6S4,  (I)  IbM,  P'Ma<  (i)  *  Her- 

(0  1  Sim.  St  8t«.  SOO.  (tt)  4  Rm.  SIO. 
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Next  of  Kin,  wifih  ivbieli  we  ihAU  not  trouble  the  Court:  2d,  w  one  of  tbe 
Children  of  JVoRfM  BeMm:  and,  8d,  under  the  Bedduarj  Clause. 

The  Wm  creates  a'Tmst  of  Residue  ui  the  Stoek,  for  the  Children  of 
JVondt  JBtnton^  after  a  snffieient  Portion  of  it  is  set  apart  to  pay  tbe  An- 
muties.   Adanutm    ArmUage  (n).   In  Brawn  t.  Caaamaicr  (0),  it  was 
held  that  a  Trust  was  oreated  by  words  wbicb  are  almost  identical- 
[  *28  ]   ly  the  same  as  those  used,  bj  the  Testator,  in  "this  Case.  The 
words  were :  ''To  enable  him  to  provide  for  his  younger  Children." 
.  The  only  difeence  is  that   provide'*  is  used  instead  of    assist the  word 
"  enable,"  on  which  the  quesdon  turns,  oeeurs  in  both  Cases.  Here  both 
the  subject  and  the  objects  of  the  Trust  are  certain.   BMh  v.  "Wade  (p), 
ParwiM  Y,  Baker  (q),  SaU     JU^e  and  MmHA     Btneagef  are  dis 
similar  to  the  present  Case.   In  the  former,  the  Testator  apologises  for  not 
leaving  anything  to  bis  Brother  and  elder  ^ter ;  and,  in  the  latter,  the 
Property  was  given  to  the  Wife,  ^  unfettered  and  unlimited." 

There  are  no  words  in  the  Clause  now  under  consideration,  from  which  it 
can  be  implied  that  the  Testator  intended  that  Arthur  Bentm  should  derive 
any  benefit  from  the  Residue  of  the  Dividends.  He  has  a  discretion  as  to 
Jioio  the  Dividends  are  to  be  applied  to  assist  the  Children  of  Franeh  Betir 
son  J  but  no  discretion  as  to  whether  they  are  to  be  applied  or  not.  When 
the  Testator  intended  a  benefit  to  Arthur,  he  knew  how  to  express  it.  The 
Funds  for  payment  of  the  Annuitie?,  are  to  be  at  his  disposal,  as  the  Annui- 
tants die.  It  cannot,  therefore,  be  supposed  that  what  was  contained  in  the 
previous  part  of  the  Gift,  was  to  be  at  his  disposal. 

If  the  Court  should  hold  that  the  'i  rust  which  we  contend  for,  fails  for  un- 
cci  taiiity,  then  tliat  portion  of  the  Stock,  which  is  not  required  for  payment 
of  the  AuiiuinL-^,  |  as^^cs,  to  jUaraJi  Acres  and  Mrs.  Parsc^m^  under  tbe  Re- 
siduary Clause. 

[  ^29  ]  •Mr.  Treslnrt  and  Mr.  Purmt,  for  the  Children  of  FrancU 

Bacon ^  except  Mrs.  J\ir8on8  : 

Arthur  Benson  took  the  whole  of  the  Stock  that  was  bequeathed  to  him, 
imprest  with  a  Trust  for  the  benefit  of  the  Children  of  Francis,  If  Arthur 
vf&s  not  iutunded  to  be  a  trustee  of  the  Stock,  why  did  the  Testator  direct 
that  the  Capital  should  remain  in  the  Bank  ?  JJule^/  v.  Attornei/-  General 
(r),  Brown  v.  Hirfffs  (a),  Harding  v.  Olyn        Birch  v.  Wade  (tt), 

[The  Vice  ChuhceUor : — It  is  clear  that  the  words,  "  to  be  paid,"  do  not 
apply  to  the  Children.    In  the  original  Will,  the  words,    to  enable  him  to 

(n)  19  Vm.  41S.        (o)  4  Ym.  49a.        ip)  a  To.  *  Bmm.  HS.      {q)  18  Tm.  47^ 

(r)  2  Eq.  Ab.  194;  4  Vin.  Ab.  485  ;  and  £e«  7  Ves  58,  note»«ild  lOlfte.47. 

(t.  )  4  Vc8.  708;  6  Vcfl.  495  ;  8  V<•^.  561  ;  18  Vcs.  192. 

(0  Atk.  469.   See  Sugd.  TrcAt,  i'ow.   Sd  Edit.  31S,  where  tbe  Casei  above  cited  are  ob- 
Mnedipoit.  At  alio  16  ¥m.  47.  (u)8y.*B.  IM. 
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assist  such  of  the  Chiidren  of  my  deceased  Brother  FraneU  BeMtm^  as  he 
the  said  A,  Bwsotiy  may  find  desemng  of  EneooragemeaV'  in  a  par 
rentbetia ;  and,  adnutting  that  those  words  create  a  Trust,  what  words  are 
there  to  conneot  the  subsequent  Gift  with  the  former  ?] 

If  there  is  any  portion  of  the  Stock,  as  to  which  no  Trust  is  created  for 
the  Children  of  FrancU  Betuon^  then  we  suhmit  that  Arthur  Benton^  takes 
a  Life  Interest  only  in  it,  and  that  the  Capital  is  undisposed  of,  and  conse- 
qaently,  belongs  to  the  Testator's  Next  of  Kin.    It  is  clear  that  the  Be- 
quest to  Mny  Parsons  and  Sarah  Acres  is  speoifio  and  not  residuary  ;  and 
there  are  no  words  in  that  Clause  of  the  Will  whieh  ean  be  held 
to  pan  the  Stock.   The  context  of  the  WiU  explains  *what  the     [  *30  ] 
Testator  meant  by  the  word  "  Monies/'    Be^es  M^ham 
SuUon  (x),  decided  that  Stock  will  not  pass  by  the  wofd  ^  Money.*' 
The  ViOB-Ca&vcBLLOR : 

The  first  question  in  this  Case,  is  whether  a  Trust  is  created,  for  the  bcn> 
efit  of  the  GhiUbreii  of  IVanm  BenMfm^  by  the  following  Clause  in  the  Will 
of  his  Brother,  Ma  Benton:  And  the  Besidue  and  Bemamder  of  the 
said  Difidends  to  my  Brother  Arthur  Bent^t  (to  enable  him  to  assist  such 
of  thetJbildran  of  my  deeeased  Brother  JhHiets  Bomon  as  he,  iihe  said 
Arthur  Bmtrn^  shall  find  deserving  Encouragement),  to  be  paid  to  the  said 
several  Penons."  The  words,  to  enable,  Ac/'  are  aa  I  befiire  observed, 
in  a  parenthesis ;  and  consequently  the  words  "  to  be  paid,  Ac."  apply^  not 
to  the  Children  of  JP.  Bentm,  but  to  the  Persons  to  whom  the  Testator  had 
l^ven  the  Annuities  in  the  pneeding  part  of  his  Will. 

I  am  not  aware  that  there  is  any  Case,  where  there  is  a  Gift  to  a  Pftrty, 
apparently  in  terms  which  would  make  Um  the  taker  so  as  to  have  a  bene* 
fit,  and  words  have  been  oounected  with  it  whieh  ezpitss  the  reason  for 
which  it  was  given,  such  si  these^  to  enable  him  to  ai^sl  such  of  the  Clul* 
dren  of  my  deeeased  Brother  JVonds  Jlsnseii  as  he,  the  said  ArCftttr  Bm- 
MM,  shall  find  deserving  of  Enoouragement,"  in  whieh  ihe  Court  baa  held 
that  a  Trust  was  created  fiir  those  Persons^  The  Cssea  that  have  been  Cit- 
ed, aie  cases  where  Property  hat  been  given  to  a  Legpktea,  witih  a  Power  to 
select  one  or  more  of  a  specified  dasa  of  Persons,  to  take  the 
^Property  slter  the  deoease  of  the  Legatee.  As  in  BmOng  r,  [  *tl  1 
Gl$fnf  where  the  Testator  gave  the  Lease  of  his  House  and  cer- 
tain other  Articles,  to  his  Wifb,  but  desired  her,  at  or  befinre  her  death,  to 
give  the  ssme  unto  and  amongst  snob  of  his  own  Belattoos  as  she  should 
tiunk  most  deeerving  and  appiove  of.  In  such  Cases  the  Court  has  held,  if 
the  Power  be  not  exercised,  that  a  Trust  is  created  in  &vonr  of  those  Per* 
sons  who  were  pointed  out  as  the  objects  of  the  Power.   In  the  Case  of 
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Mrown  r,  Oatamajor^  the  words  were :    I  also  g^ve  to  the  aeid  Bmnphrey 
SStiUarcpy  the  further  Som  of  7000(.  the  better  to  enable  him  to  provide 
foft  his  younger  Children ;  and,  if  he  should  depart  this  life  before,  or  I  be 
xendeied  incapable,  in  case  of  ae<»dent,  to  Biake  any  alteration,  then  I  ^ve 
the  said  Sum  of  7,000^.  to  Satanna  Sibthrop,  his  Wife,  for  the  purposaa 
aftresaid^d  if  both  of  them  should  die  before  mc,  I  give  the  same  among 
the  younger  Children."   In  that  Case,  the  Court  held  that  the  Father  was 
entitled  to  tbe  Interest  of  the  70002.,  for  his  life ;  and  that  his  younger 
Children  had  an  mterest  in  the  Principal.   It  seems  rather  extraordinary 
that  any  question  should  have  arisen  upon  that  Bequent ;  for  is  perfectly 
plain  that  the  Father  was  entitled  to  the  Fund  for  his  life,  and  that  he  had 
a  Power  to  dispose  of  the  Principal  in  providing  for  his  younger  Children  ; 
and,  if  he  did  not  exercise  that  Power,  then  the  Fund  was  given,  expressly, 
to  the  younger  Children.    In  the  Case  of  Brown  v  Higgi,  the  Testator  ex- 
pressed himself  thus :  "  I  authorise  and  empower  my  said  Nephew,  John 
Brown,  to  receive  the  remainder  of  the  Rent  that  arises  from  my  Estate  at 
Brize  Norton,  over  and  above  the  100/.    I  have  directed  to  be  paid  to  my 
loving  Wife  Ituptrtia  Brown,  and  to  dispose  of  it  in  the  follow- 
[  '32  ]      ing  manner,  that  is  to  say,  to  take  lOOL  of  it,  "every  year,  to 
his  sole  and  separnte  use,  and  to  omploy  the  remainder  of  tho 
said  Rent,  after  paying  thu  uinuial  Rent  to  tlie  College  and  the  Fines  for  the 
renewal  of  the  Leases,  and  other  necessary  Expenses  about  the  Farms,  to 
such  Children  of  my  Nephew  Samuel  Brown  as  my  said  Nephew  John 
Brown  shall  think  most  deserving,  and  that  will  make  the  best  use  of  it, 
or  to  the  Children  of  my  Nephew  William  Augustm  Brown,  if  any  such 
there  are  or  shall  l  e."    John  died  in  the  lifetime  of  the  Testator  ;  and  it 
was  held  that,  a  Trust  was  created  for  the  Children  of  Samuel,  and  accord- 
ing to  Lord  ElJonh  construction,  for  tho  Children  of  William  Augustus 
Broiiii  also,  about,  which,  I  think  there  could  not  be  any  doubt. 

I  do  not  see  that  there  is  any  similarity  between  Cases  of  tliat  kind  and 
the  present  Case,  wliere,  in  the  first  instance,  the  Gift  to  Arthur  Benson, 
and  then  the  Testator  has  added  apparently  the  cause  of  the  Gift :  "  to  en- 
able him  to  assist  such  of  the  Children  of  my  deceased  Brother  Francis 
Benson^  as  he  the  said  Arthur  Bemon  shall  find  deserving  of  Encourage- 
ment." It  is  clear  to  me  that  the  Testator  intended  to  increase  the  Funds 
of  Arthur  Benson,  whereby,  if  he  pleased  and  thought  that  there  were  any 
of  the  Children  of  Francis  Benton  that  deserved  Encouragement,  he  might  . 
be  better  able  bo  assist  them.  I  do  not  see  any  reason  for  departing  from 
the  natural  imp  ort  of  the  ^rords  used  by  the  Testator  :  and,  more  eapeclally 
as  the  natural  construction  of  those  words  is  fortified  by  what  follows.  The 
Testator  goes  on  to  say  :     and  upon  the  demise  of  the  said  8arah  Acres 
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and  Mar^  Parsons^  and  her  three  Children,  and  the  Widow  of  my  Brother 
M^tmeis  Benson^  or  any  of  them,  I  bequeath  sneh  Penone'  ftfh 
portion  of  the  'before-mentioned  Dividends,  to  my  said  Brodier  [  *S8  ] 
Arthur  Benson,  to  be  at  his  disposal."  That,  according  to  my 
apprehension,  is  a  complete  Gift  for  the  benefit  (that  is,  for  the  free  dii- 
position)  of  Arthur  Bemon  ;  and,  if  the  objects  of  the  Testatoi^  bounty, 
were  not  Arthur  Benson^  but  the  Children  of  Francis,  how  does  it  happen 
that  there  is  no  allusion  made  to  the  Children  of  Francis  in  this  bequest* 
My  opinion  therefore  is,  that  the  words  which  ha?e  been  relied  upon,  are 
not,  of  themselves,  sufficient  tu  raise  a  Trust  for  the  benefit  of  the  Children 
of  Francis  Benson. 

The  next  questiou  is,  what  is  the  quantity  of  Estate  and  Interest,  whidl 
Arthur  Benson  takes  in  what  is  given  to  him  ?    The  two  Clauses  whieh  I 
am  going  to  advurt  ro,  tlit  ow  li^lii  u[  -n  each  other.    The  Testator,  in  the 
first  instance,  has  giveu  a  i  und,  in  one  long  sentence,  which  ends  with  the 
words:  "  but  lim  I'riocipal  to  remain  in  the  Bank."     That  sentence  com- 
mences with  giving  an  Aunuity  to  Sarah  Acres,  who  was  the  Testator's 
ado|  ted  Child,  aiiutlier  Annuity  to  his  Neice,  3Iarf/  Parsons,  who  was  one 
of  the  Clnldren  of  his  Brother  Francis,  and  then  the  Will  proceeds  thus  : 
•*  and,  after  her  decease,  to  be  equally  divided  amongst  her  three  Children, 
or  the  Survivor  or  Survivors  of  them  ;  and  to  the  Widow  of  my  Brother 
Francis  Benson,  501.  per  annum,  out  of  any  money  arising  from  wluitever 
Dividends  I  may  die  possessed  of  in  the  Bank  of  England.''    I  should  Lave 
thought  that  those  words,  if  they  had  stood  aloue,  would  have  carried  to 
Sarah  Acres,  fhe  Widow  of  Francis  Benson,  and  the  three  Children  of  Mrs. 
Parsotis,  th©  absolute  Interest  in  the  Funds  requisite  for  payment  of  their 
respective  Annuities.   But  afterwards  the  Testator  has  ex- 
plained what  he  meant  by  'these  words,  for  he  says  :  "  And     [  '34  ] 
upon  the  demise  of  the  said  Sarah  Acres,  Mary  Parsons,  and 
her  three  Children,  and  the  Widow  of  my  Brother  Francis  Benson,  or  any 
of  them,  I  bequeath  each  such  Person's  proportion  of  the  before-mentioned 
Dividends  to  my  said  Brother  Arthur  Bennon,  to  be  at  his  disposal."  If, 
as  has  been  contended,  the  Testator  meant  to  give  his  Brother  a  Life  Inter- 
est only  in  his  Stock,  a  portion  of  it  would  be,  first  of  all,  to  be  enjoyed, for 
life,  by  the  Kiece  of  liis  Brother,  and  then  by  Persona  who  were  the  great 
Nieces  and  Great  Nej  hew?  of  liis  Brother  ;  so  that,  as  to  that  Portion,  the 
Brother  would  take  a  Lite  Interest,  in  remainder,  after  the  deatli  of  Persons 
who  were  in  the  second  generation  from  him.    Prima  facie,  tiiat  appears  to 
be  a  very  extraordinary  intention  to  have  entered  into  the  Testator's  mind  ; 
and  it  seems  to  me  to  fortify  the  conclusion  which  I  have  corae  to,  as  to  the 
effect  of  this  disposition,  namely,  that  the  Testator,  when  he  so  gave,  in  re- 
mainder, to  his  Brother  Arthur ^  the   und  that  was  to  produce  the  Annuities, 
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meant  to  gi?e  him  the  absolate  interest  in  that  Fund,  if  then  the  Testator 
intended  to  give,  to  his  Brother,  Uie  absolute  interest  in  the  Fund  which  was 
to  produce  the  AnnuitieSf  it  aids  the  conclusion  that  when,  in  the  preceding 
part  of  the  sentence,  he  says  :  "  tbc  Residue  Mid  Remainder  of  the  said 
Dividends  to  my  Brother  Arthur  Benion^^  he  means  to  give  him  the  abeo* 
lote  Interest,  that  is,  the  Capital  that  was  to  produce  the  Dividends. 

I  am  therefore  of  opinion  that  what  the  Testator  m^mt,  was  that,  in  the 
first  instance,  Arthur  Benson  should  tak^,  ahsolutoly,  so  much  of  the  Stock 

as  might  not  be  wanted  to  answer  the  Annuities  given  to  Sarah 
[  'Sd  ]     Acres,  Mary  Parsons,  and  the  Widow  of  his  Brother  *Francis, 

and  that,  after  the  death  of  the  Annuitants,  Arthur  should  take, 
absolately,  the  OorpuB  of  the  Fond  out  of  which  those  AnnuitieB  irore  to 
arise. 

That  being  my  opinion,  there  is  no  other  question  in  the  Oanse  that  I  have 
to  dedde. 


DUMMEa  V,  PlICHfiB. 
isai :  ISA  Deeember.— IFS0.~5p0et>ri;  Legaqf.Shetiotu 

A  Tettator,  before  meting  hu  Will,  transferred  two  Sums  of  Foar  p«r  Cmia.  and  Five  per 
Cents  -xhwh  were  then  tht^  whole  of  his  Funded  Property,  into  the  joint  Names  of  himself 
and  Uia  Wife.  B7  his  Will  be  bequeathed  all  hu  Fuaded  Property  or  Estate  of  what  kiud 
aoevar*  to  Tnutees,  in  Tmst  for  his  Wife  for  Life,  and,  after  her  decease,  in  Trust  (amongst 
otiier  things)  to  pay  eertaln  Lcgaefes  of  Four  par  Cmt  Btodc,  amomiting,  within  90i,  to 
the  Stock  of  that  description,  which  he  had  so  trAnsforred  ;  und  he  <;avc  the  Resldne  of  lui 
Estate  to  ^.  &.  P>.  Tie  .Lficrwards  purchased  further  Sams  of  l^ivf^  per  Cents,  in  the  Names 
of  himself  and  liu>  Wife,  and  died  in  her  lifetime,  having  no  btock  except  that  before-men- 
tioned, exdiulva  of  irtiieh  Ida  property  wm  not  anfident  to  pay  his  Legadai :  Held  that 
Ifaa  WiA,  on  her  Bnaband^  death,  baeame  abiolntefy  entitled  to  the  Stodc ;  and  that  the  Ba- 
qmst  of  the  Testator's  Funded  Property  was  not  sufficiently  i^aetta  to  make  her  elect  be- 
tween the  Stock,  and  the  fieneftta  whadi  aha  took,  Bato  ttaa  Will,  in  certain  f  aria  of  the 
Testator  d  Property. 

HffOMAS  OASS9  the  Testatorin  tiiis  Caiue,  being  possessed  of  2jSQ0l 
Four  per  Cent  Bank  Annnities,  and  2,0001.  Eire  per  Oent  Bank  Annui- 
ties, in  October  1811  and  Febmarj  1812,  transfened  them  into  the  Names 
of  himself  and  his  Wife.  He  made  his  Will,  dated  the  19th  of  Jnlj  1814, 
in  the  fi>llowlng  words:  ^Vvmi  <^  all  I  ^ve  my  Leasehold  House  and 
Premises,  sitnate  in  Se>iUlHirutj  JSkuth  AmdUj^-iintt^  Growenor- 
[  *86  ]  square  /  *al80  mj  leasehold  House  and  Premises  sitnate  and  be- 
ing in  OvrMon  ttreei  Moff^fmr;  also  my  leasehold  Honse  and 
Premisee  sitaataand  being  in  Vhapel-9frHt  Wut  Ma0air;  and  likewise 
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leasehold  House  and  Premises  situate  and  being  in  Menrietta-atreet^ 
Cavendiih^quare,  St.  Mary-le-bone,  and  all  the  Rents  and  Proceed.^  of  the 
aforesaid  four  Houses,  together  with  all  the  Interest  of  all  my  funded  Prop- 
erty or  £state,  of  what  kind  soever,  or  wherMO«?er  the  same,  or  any  part 
thereof,  may  be  found,  I  give  to  Samuel  Bummer^  of  Becch  itreet,  in  the 
City  of  London^  and  William  Thomas  Sweet,  of  South  AndUy  street  afore- 
8iid,  upon  Trust,  and  to  the  intent  and  meanings  that  the  said  Samuel 
Dmnmer  and  William  Thomat  Sweet,  or  the  Survivor  of  them,  their  Heirs 
or  Assigns  of  suoh  Survivor,  do  and  shall,  from  time  to  time,  and  at  all 
times  hereafter,  pay  the  net  Rents  and  Issues  of  the  aforesaid  four  Houses 
and  Pronuaes,  and  also  the  Interest,  Prooeeds  and  Profila  of  all  my  funded 
PMiparty,  and  all  my  Estate,  of  whateoerer  kind,  aa  soon  and  as  often  as 
the  same,  or  any  part  thereof,  may  become  due  and  payable,  into  the  hands 
of  my  beloved  Wife,  Mary  Cast,  for  her  own  proper  Use  and  Benefit,  for 
and  during  her  natural  life,  or  permit  her  to  receive  the  same  for  her  sole 
and  separate  Use  and  Benefit,  and  her  Receipt  shall  be  good  and  sufficient 
discbarge  therefore ;  and  from,  and  immediately  after  the  death  of  mj  be^ 
loved  Wife,  Mary  Cats,  then,  upon  Trust  for  the  said  Sammel  Dimmer 
and  WiUiam  Thomas  Swmt,  or  the  Snrviyor  of  them,  the  Ezeeotor,  Admi- 
nistrator  or  Asri^d  of  sneh  SanriTor,  I  g^ve  and  bequeath  in  manner  fol' 
lowing,  that  is  to  say,  first,  to  my  Kephew,  Jom^  JHtehtTj  senior,  I  give 
and  bequeath  the  sum  of  8007.  Stook  Fonr  per  Cent.,  together  with 
my  leasehold  House  and  PMdsea  sHaate  and  being  in  ^B^nrkaa-   1^1  J 
fttretit  aforesaid ;  also  I  ^te,  to  my  Nephew  Josq^A  Plitdler,  Jnoior, 
the  •mn  of  8002.  Stook  Four  per  Cents. ;  also  I  give  and  bequeath  to  my 
great  Nephew,  WUUttm  PUeherj  the  sam  of  8002.  Btoek  Four  per  Cents. ; 
aho  I  giv«  to  my  great  Kieee,  Mfarp  Bogfdm  Bem^^  the  sam  of  8002. 
Stock  Four  per  Cents. ;  also  I  give  and  beqneatfa  to  my  Nieoe,  Maty  Btt-  - 
rm,  the  sum  of  2002.  Stock  Four  per  Cents. ;  also  I  j^Te  and  beqaeath  to 
my  Nieoe,  Sm-ah  0idttmg$f  the  sam  of  2002.  Stock  Four  per  Cent. ;  also 
I  gjirc  and  beqaeath  to  my  ffistCMn-law,  Margaret  HW,  the  sum  of  2002. 
Stook,  Fear  per  Cent. ;  also  I  g|?e  and  beqaeath  to  my  two  Stston-in-law, 
Aon  Morton  and  Marffont  HW,  an  Aanaity  of  502.  each  and  either  of 
them,  and  to  be  paid  them  oat  of  my  Estate,  m  half-yearly  Payments,  that 
is  to  say,  26{.  to  eaeh  of  them  in  each  ha]f*yearly  Payment,  and  the  Sarri- 
Tor  of  them,  the  said  Jhn  Morton  and  MorgarH  I^M,  shall  and  may  have 
the  whole  Annuity  of  1002.  during  her  natural  lifo ;  mid,  after  the  death 
of  both  my  Sisters^<law,  Asm  Morton  and  Margant  Wdh,  I  then  give, 
and  my  Will  is,  that  the  one  Moiety  of  tiia  prin<»pal  sum  of  2,0002.,  from 
which  the  Anaoify  of  1002.  pvoceeds,  I  g^ve  to  the  Children  of  my  meoe, 
Marg  Atm  Jhmmor^  or  their  flsirs,  Shire  and  Share  slike,  and  tiie  oilier 
Hcnety  of  the  aforesaid  principal  com  of  2,0002.,  afker  the  death  of  my 
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said  two  Sisters-iD-law,  I  give,  and  mj  Will  is,  that  the  said  principal  sam 
of  1,000/.,  being  the  Moiety  of  2,000/.  aforesaid,  I  give  to  the  Children  of 
my  Nephew,  Joseph  Pitcher^  senior,  bom  by  his  first  Wife,  Elizabeth  Pitch- 
er, Share  and  Share  alike,  or  to  their  Heirs,  in  the  like  manner.    Also  I 
gLYt  the  sum  of  500/.  Stock,  Four  per  Cents,  to  my  great  Nephew,  Thomas 

OoH  Pitcher,  bat  if  the  said  Thamoi  Cats  Pitcher  should  die 
t  'Sfi  ]    single  or  without  Issue,  *!  then  give,  and  my  Will  is,  that  the 

said  sum  of  500/.  herein  willed  or  bequeathed  to  him,  said  Thomas 
Cass  Pii^er,  as  aforesaid,  shall  then  be  equally  divided  between  his,  said 
Thomas  Cass  Pitcher's,  two  Brothers,  Joseph  Pitcher,  WiUiam  PitekeTf 
and  his  Sister,  Mary  Bojftkn  Bevis^  or  the  Sorvivor  of  them  and  Survivors, 
Share  and  Share  alike,  or  their  Heirs  or  Assigns ;  also  I  give,  to  my  Nieos, 
Mary  Ann,  Dammer,  my  leasehold  House  and  Premises  situate  aad  being  in 
South-Street,  Soutfi  Audley-Strat^  Qrosvenor-Square,  which  House  the  said 
Mary  Ann  Dnmrntr  shall  have  and  enjoy  immediately  after  the  death  of 
my  beloved  Wife,  Mary  Cas$ ;  also  I  give,  to  my  Brother-inJaw,  Richard 
Webb,  the  sum  of  100/.  f'oQr  per  Cent. :  also  I  g^ve,  to  my  God-soo, 
TTionias  George  Law,  the  sum  of  BOL  Stock,  Four  per  Cent. ;  also  I  gi?e 
and  bequeath,  to  the  aforesaid  Samuel  Dummsr  and  William  Thomas 
£iweet,  the  sum  of  200/.,  upon  Trust  that  they  or  one  of  them,  their  Heirs 
or  Assigns,  pay  to  the  Board  of  Managers  for  the  time  being  of  the  Day 
School  of  lostmotion  aad  Industry,  situate  in  South- street,  South  AucUey- 
street,  Grosvenor-Square,  and  wbioh  said  som  of  200^.  of  lawful  Money  of 
Qreat  Britain,  I  (\c?:ve  may  be  paid  out  of  my  Estate,  and  be  applied  for 
the  better  support  of  the  said  Charity  School:  aad  also  I  give  and  bequeath^ 
the  sam  of  100/.,  to  the  School  of  Instruction  or  Charity  School  situate 
and  being  in  JShigktsiriiyt,  which  said  sum  of  100^  to  be  paid  out  of  mj 
Personal  Estate  ;  and  my  Gold  Watch  I  give  to  my  great  Nephew,  Thomaa 
Cass  Pit^er  aforesaid:  and  as  to  my  other  two  leasehold  Houses  and 
Premises,  sitaate  as  above,  and  not  before  willed  or  given  away,  with  the 
Apporteiiances  thereanto  belongmg,  together  with  all  mj  household  Goods 

and  Farniture,  my  Will  is  that  they,  and  every  one  of  them,  be 
[  *d9  ]   sold,  by  'Auction,  for  the  most  Money  that  they  may  fetch ;  and 

my  WUlis  that  the  said  jSnrntd  ^umnur  and  said  WiUidm 
ThmoM  Sweet,  may  retain,  for  their  own  proper  Use  and  Benefit,  the  Sam 
of  501.  each  and  either  of  them,  for  their  trouble  and  performance  in  flie 
duty  of  folfiDing  the  Tmst  herein  reposed  ui  tbem,  their  Heirs  or  AssigDa. 
All  the  rest  Besidae  and  Bemainder  not  hereby  before  nilled,  I  give  to  the 
aforesaid  Tkmat  Can  PUehtr  and  the  aforesaid  Meuy  Ann  Ihmmtr^  that 
may  be  foond  of  my  Estate ;  and  I,  the  Testator,  Thomas  CSws,  do  nomi* 
nate,  constitute  and  appmnt  the  said  Thmm  Cm$  PU^m  and  the  said 
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Mary  Ann  JJimmer  for  mj  sole  Executor  aad  Execatrix  to  this  my  Will 

and  Testament." 

In  November  1814,  and  May  1810,  tho  Testator  purchased  two  further 
»Sums  of  2uOI.  and  100/.  Five  per  Cent.  Bank  Annuities,  and  had  them 
transferred  into  tlie  Names  of  himself  and  his  Wife. 

TLe  Testator  dierl  on  the  10th  of  Septcm!)pr  1817  :  and  Lis  Executor  and 
Executrix  haTuiL'^  i  r  iiounced  Probate  of  his  Will,  Letters  of  Admiiistration 
with  the  Will  annexed,  were,  in  November  following,  gn^ted  to  Samuel 
J}ummer  and  Will  mm  Thomas  Sweet. 

The  Testator's  Personal  Kstato,  exclusive  of  the  bcl ore-mentioned  Sums 
of  i^tock  (all  of  which  \Vere,  at  his  Death,  standing  m  the  joint  Names  of 
himself  and  hia  ^Vife,)  was  of  verj  little  value;  and,  together  v(hh  those 
Suras,  it  was  not  more  than  safficient  to  pay  his  Debts,  Funeral  and  Testdr 
roentary  Expon^es  and  Legacies,  and  to  perform  the  Trusts  of 
hid  Will.  11. e  Five  per  Cent.  Bank  Annuities  'were  after-  *40  J 
wards  converted,  by  Act  of  Parliament,  into  2,u20Z,  new  Four 
[)cr  Cents.,  and  the  Four  per  Cent.  Bank  AnnoitioSy  into  the  same  amount 
ot  new  Three  and  a  half  per  Cents. 

In  1824  Mrs.  Cois  sold  out  500/.  part  of  the  Four  i  c  r  ( Vnts.,  and 
paid  over  tho  Proceeds  to  Thomas  Casa  Pitcher,  and  he  -ave  to  her  his 
Promissory  Note  for  securing  600/.,  with  Intero.^t  at  l  o  ir  ]ici  Ce.it. 

Mrs.  Cas8  received  the  Rents  of  the  Testator's  Houses,  during  the  con- 
tinuance of  the  Leases,  three  of  which  expired  in  1823,  and  the  other  in 
1^-28.  By  her  Will,  dated  tho  4th  of  January  1830,  after  giving  some 
small  spocihcand  pecuniary  Ticc^acies, she  gave  all  other  her  Monies,  Goods, 
and  Chattels,  Estate  and  Effects,  of  every  nature  and  kind,  to  her  Niece, 
Mart/  Ann  Dummcr,  and  appointed  Samuel  Dummer  her  sole  Executor. 
Mrs.  Cass  died  on  the  8th  of  January  1830.  At  her  Death,  all  the  Sums 
of  Stock,  except  the  500/.  which  had  been  sold  as  before-raontioncd  remain- 
ed in  the  joint  Names  of  her  and  her  Husband ;  but,  after  her  Death, 
those  Sums  wero  sold  out  by  Samuel  Dumninr. 

In  July  1830  Samuel  Bummer  and  31ari/  Ann  his  Wife,  filed  a  Bill 
against  Tho.  Cass  Pitcher  and  Wm.  TJios.  Sweet  alleging  that  Mrs.  Ca««, 
by  surviving  her  Husband,  became  absolutely  entitled  to  the  Sums  of  Stock, 
and  praying  for  a  Declaration  to  that  effect,  and  that  no  part  of  those  Sums 
constituted  Personal  Estate  of  the  TestAtor,  or  was  applicable  towards  the 
performance  of  the  Trusts  of  his  Will,  and  that  an  Account  might  be  taken 
of  his  Personal  EstAfce,  and  that  the  aame  mig^t  bo  applied  in  a  doe  course 
of  Administration. 

'In  1831  Thos,  Ca$$  Pitcher  filed  a  cross  Bill  against  Mr.     [  '^l  ] 
and  Mrs  Dummer  and  Mr.  Sweet,  alleging  that  the  Testator  had 
caused  the  Sums  of  Stook  to  be  traDaferred  into  the  jomt  Namoa  of  bimMlf 
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aod  his  Wife,  with  a  view  to  the  Bequests  and  Dispositions  of  bis  Will,  and 
to  enable  his  Wife  to  receire  the  Dividends  thereof,  which  he,  through  age 
and  iiifirmity,  was  incapable  of  doing;  that  the  500/.  was  paid  to  l  im, 
0,  J^iicher,  by  Mrs.  Cas*,  as  and  for  the  reversionary  hefftcy  to  tliat 
Amount,  given  to  him  by  the  Testator's  Will,  and  that  he  gave  her  his 
Promissory  Note,  for  securing  the  Interest  to  her,  for  her  Life,  and  to 
proTide  against  the  contingency,  or  supposed  contingency,  to  w!iich  such 
Legacy  waa  subjected  by  the  Will.  The  cross  Bill  prayed  that  the  Trusts 
of  the  Testator's  Will  might  be  carried  into  execution,  and  that  it  might  be 
declared  that  tlie  Sums  of  Stock  formed  part  of  his  Assets  at  the  time  of  his 
Death :  or,  if  the  Court  should  be  of  opinion  that  those  Sums  vested 
absolutely  in  Mrs.  Cass  by  Survivorship,  then  that  it  might  1)§  declared 
that  she  was  bound  to  elect  whether  she  would  take  the  liencfits  given 
to  her  by  the  Will,  or  reject  the  J^nng,  and  that  she  did  accordingly 
elect  to  take  such  T!  i  ' fits,  and  was  bound  to  permit  the  said  Stock  to  be 
applied  in  Execution  of  the  Trust  of  the  Will,  according  to  the  intent  of  the 
Testator,  and  that  Samud  Jhimmer  might  be  restrained  from  proceeding  with 
an  Action  which  he  had  commenced  against  the  Plaintiff^  Thomat  Cau  Pitch- 
er on  his  Promissory  Note ,  the  Plaintiflf  offering  to  account,  as  part  of  the 
Testator's  Assets,  for  the  Proceeds  of  the  Stock  sold  out  and  lent  to  him, 
and  to  appropriate  and  pay  the  same  as  the  Court  should  direct. 
[  *42  ]  *Mr.  Knight  and  Mr.  James  Itusstll,  for  Mr.  and  Mrs.  Dum-^ 
mcr,  contended,  1st,  that  the  Sums  of  Stock  became  npon  the 
Testator's  Decease,  the  absolute  Property  of  his  Wife,  there  being  no  Deo> 
laration  of  Trust,  nor  any  circumstances  appearing  either  from  the  Answers 
or  the  Evidence  in  the  Cause,  from  which  it  could  be  collected  that  the 
Testator  intended  that  his  Wife  should  hold  the  Stock  subject  to  any  Trust, 
or  which  afforded  any  ground  for  an  Inquiry  upon  the  subject :  2d.  That 
the  Beqnest  in  the  Testator's  Will  of  his  funded  Property,  was  not  specific, 
and,  consequently,  that  there  was  nothing  in  the  Will  to  raise  a  Case  of 
Election  against  his  Widow.   Parrott  v.  Worsfold  (a). 

Mr.  2Vefo{pe  and  Mr.  JBUgh,  for  T.  C.  Pitcher,  said  that  the  Testator, 
when  he  made  tibe  Tranifers  of  the  Stock,  had  both  legal  and  equitaUo 
Ownership  in  it,  and  therefore  the  inference  was  that  he  intended  his  Wife 
to  be  a  Trustee  of  it ;  that  it  appeared,  bj  the  Answer  of  Mr.  and  Mrs. 
Ihffliiner,  that  the  Testator's  Property  eidusiTO  of  his  Leasehold  Houses  and 
'  Stock, -w&s'TeryineoQsidefable,  and  did  not  exceed  SBLt  that  the  Leases 
'  of  three  of  the  Houses,  expired  in  1828,  and  the  Lease  of  the  fourth,  in 
1828 :  that  the  Testator  had  no  Funded  Property,  except  what  had  been 
transferred  itato  the  Names  of  himself  and  his  Wife ;  that  the  Transfers  wei* 
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made,  onlj  to  enaUe  the  Wife  to  reootTo  the  Dividends,  which  the  Testator 
00  aeeoaot  of  bodOj  infirmity,  was  nnable  to  do :  that  the  Legaoiee  of  Foar  • 
per  Cents,  given  by  the  Will,  amoanted  to  2,450L,  which  was 
iprithin  50/.  of  the  Sam  of  Four  per  Cents  *8tandmg  in  the  Kamea     [  ] 
of  himself  and  his  Wife,  and  the  Beridne  was  g^ven  to  T,  C. 
Pitcher  and  Mrs.  Dummer :  that  the  Will  itself  was  a  anffieient  Dedaration 
of  Trust,  or,  at  all  events,  when  coupled  with  the  Answers  and  Evidence, 
afforded  sufficient  ground  for  an  Inquiry  aa  to  the  circnmstancea  under 
vrhich  tiie  Stock  waa  transferred  into  the  joint  Names  of  the  Testator  and 
hia  Wife :  that,  if  the  Court  should  hold  that  there  was  no  ground  for  eon- 
eluding  that  the  Husband  intended  hia  Wife  to  be  a  Truatee  of  the  Stock, 
then  that  the  Disposition  of  it  made,  by  the  Testator,  waaanfficiently  apecifio 
to  raise  a  Case  of  Election  against  her,  she  having  received  the  Bents  of  the 
Testator's  Houses,  and  having  taken  other  Benefita  under  lua  Will. 
The  Viob-Chanokllob  : 

The  firat  question  is,  whether  it  is  competent  to  me  now  to  decide  the 
points  raised  by  the  Pleadings  in  this  Cause,  or  whether  I  ought  not  to 
direct  further  Inquiry  to  be  made  upon  the  subject.  On  one  side  it  has  been 
alleged  that  the  Wife  waa  a  Trustee,  fbr  the  Husband,  of  the  Sums  of  Stock 
which  he  caused  to  be  transferred  into  their  ymA  l^'ames ;  and,  on  the  other, 
that  the  Husband  did  not  intend  his  Wife  to  hold  the  Stock  subject  to  any 
Trust.  ]!7ow  the  omcs  of  proving  the  existence  of  a  Trust,  lies  on  those  who 
allege  it.  But,  in  this  Case,  there  is  nothing  to  show  that  the  Husband  in* 
tended  that  the  Transfers  should  have  any  operation  but  what  they  leg^y 
had  ;  and,  consequently,  it  is  not  competent  to  me  to  direct  any  inquixy  as 
to  the  circumstances  mider  which  those  Transfers  were  made.  On  the  first 
question,  therefore,  my  opinion  is,  that  Mrs.  Cbft,  by  surviving  her  Hus* 
band,  became  absolutely  entitled  to  the  Sums  of  Stock. 

*With  respect  to  the  second  question,  I  have  to  obaerve  that  it  [  M4  ] 
is  apparent,  from  the  language  used  by  the  Testator  at  the  com- 
mencement of  lus  Will,  that  he  intended  to  dispose  of  all  his  Flroperfy,  gen* 
orally.  He  firat  mentiona  his  Iieasehold  Houses,  and  then  he  uses  words 
which  would  comprehend  any  Stoek  or  any  Property  ;  and  there  is  not,  m 
any  one  of  ihe  Gifts,  any  reference  to  Stock  wluch  be  supposed  himself  to 
have  at  tihe  time  when  be  made  lus  WSL  In  the  first  phiee,  he  was  not 
Owner  of  the  Stock,  so  as  to  be  able  to  dispose  of  it ;  in  the  next  place, 
the  I^sposilaon  whicb  he  has  made  of  his  Funded  Property,  is  not  sufficiently 
specific  to  raise  a  Case  of  Election.* 

•  Atoed  ^  tbe  Lort  Chaiieillor,  Mdi  Dee.  isaa. 
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1881  :  18th  &  19th  VccembCT.—  WilL~-C<mMlructkn.—£x«cuUay  Devise. 
Twtator  dcriaed  all  hb  Real  EttatM  to  TniitMW,  in  TVust  to  convey  hii  Lftiid*  in  WJU> 
irhon,  andso  soon  Mhe  shonldnttain  SI,  bot  in  case  he  shonld  die  under  thnt  age  and 

without  Icariiifr  Issue,  then  over  ;  and,  when  B.  shimld  attain  24,  in  Trust  tn  convey  tlic 
rc&t  of  the  KcttI  Estates  (n  him.  on  his  yifing  Stairilif  for  the  Annuities  given  by  t/te  Testator, 
and  ejctcuting  ctrtain  JJetds,  lo  tJte  satisfaction  of  the  Trustees  ;  but  io  case  B,  ihould  die  be- 
fbre  he  attidned  94,  witfaont  Itmnog  brae,  then  over.  A.  ft  B.  wwe  both  Tnfiuiia  «t  the  Tea< 
tator'g  death :  Hdd  that  ^.  took  a  vested  Inieieet  in  possession,  in  the  Lamls  in  TT.,  hat 
tbnt  J3.'s  Interest  lo  the  rest  of  the  Estates  waa  contingent  on  his  attaining  24,  and  doing  the 
Acts  required. 

James  Aoeebs  bebg,  as  the  BUI  stated,  at  the  time  of  maldng  his 
Will  and  of  his  death,  seised  in  Fee  Simple,  or  otherwise  well  entitled  to,  va- 

rioQS  Freehold  Lands,  Tenements,  Chief-rents  and  Hereditaments, 
[  *45  ]      ^situate  in  the  County  of  LaneeutUr  and  elsewhere,  by  his  Will, 

dated  the  13th  of  April  1822,  and  duly  ezeonted  and  attested, 
directed  his  Debto,  funeral  Expenses,  and  the  Charges  of  the  Probate  and 
Ezecntion  of  his  Will,  to  be  paid  out  of  his  Personal  Estate ;  and  he  g^ve 
to  his  wife,  AnnAdkenj  the  Use  and  Enjoyment  of  his  capital  Illessnage 
or  Dwelling-house,  with  the  Land  and  Appurtenances  thereunto  belonging, 
tttuate  at  Lark-hiUi  within  Saffordy  in  the  County  of  LaneatteTf  which  he 
held  by  Lease  under  the  Earl  of  i>«r6y,  and  also  the  use  of  his  Household, 
and  other  Goods,  Ftuniture,  Plate,  and  certain  other  Articles,  which  should 
be  found  in  and  about  his  said  Dwellmg-house  at  his  decease  and,  in  case  of 
the  decease  of  his  Wife,  before  his  Interest  in  the  Premises  should  expire, 
then  he  directed  that  his  said  DwelliDg-boose,  Land  and  Premises,  and 
Household  Goods  and  Chattels,  should  re?ertto  his  Executors,  and  be  appli- 
cable to  the  purposes  of  his  Will  thereinafter  set  forth  concerning  his  Per- 
sonal Estate*  He  then  gave  several  pecuniary  Legacies,  which  he  directed 
to  be  paid  upon  the  expiration  of  three  Months  after  his  decease.  And  ho 
gave  and  devised  all  his  Freehold  and  Copyhold  Messuages,  Lands,  Tene- 
ments, and  Mdeties,  Parts  ard  Shares  of  Messuages,  I^nds,  Tenements, 
Bent*  and  Hereditaments,  whatsoem  and  wheresoever  situate,  standing, 
lying,  arising  and  bemg,  in  the  Unittd  Kingdom^  and  also  all  and  every  his 
Leasehold  Messuages,  Lands,  Tenements,  Bents  snd  Hereditaments*  and  all 
other  his  Real  and  Personal  Estate  and  Effects,  not  theiembefore  disposed 
of,  unto  and  to  the  Use  of  Edward  Hofmn  and  JBenjamm  WUiami^  their 
Heirs  and  Assigns,  and  for  such  other  Estate  or  Eatates  as  he  had  therein 

respectively,  according  to  the  nature  and  quality  thereof,  upon 
[  *46  ]     *Tmst  as  to  his  said  Idtnds,  Hereditaments  and  Real  Estate,  that 

they  should  keep  the  same  in  good  repair,  and  let,  set  and  man- 
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age  the  same  to  the  ntmoet  adva&toge ;  tnd  upon  farther  Trust,  and  he 
thereby  direoted,  that  it  should  be  lawfbl  for  the  Trastees,  at  any  time 
or  timee  after  his  decease,  to  sell  all  or  any  Parts  of  his  sud  Re&l  Es- 
tates (except  the  Meesnageand  Premises  devised  to  his  Wife,  daring  her 
Interest  therein,  and  also  the  Iiand,  Hereditaments  and  Premises  thereinaf- 
ter devised  to  hia  €}od*son,  Chorge  Holland  Acker s)^  and  to  couTey  the 
Fee  Simple  thereof  to  any  Person  or  Persons  whomsoever,  either  in  Parcels 
for  building  opon  or  otherwise  improving  the  same,  at  each  yearly  Cluef  or 
other  Bents,  as  bis  Trustees  should  think  fit ;  and  that,  when  any  of  the 
said  Promisee  should  be  sold,  the  Bents  to  be  reserved  upon  such  Sales 
should  be  vested  in  the  Trustees  upon  the  Trusts  in  his  YPBX  expressed  con- 
cenung  his  Beal  Estate.  And  he  empowered  his  Trustees  to  ezehange  any 
of  his  Biud  Lands  and  Hereditaments,  for  other  Lands,  and  to  make  parti- 
tion of  any  Lands  of  which  he  was  Joint  Proprietor :  and  he  directod  that 
the  Lands  to  be  taken  in  exchange  or  divided,  should  become  Tested  in  his 
Trustees  upon  the  Trusts  of  his  Will,  and  that  the  Monies  to  arise  from  the 
Sale  or  Sales  of  his  Estates  should  be  added  to  his  Persona]  Estate :  and 
he  declared  tliat  the  Receipts,  of  his  Trustees,  for  sach  Monies,  should  be 
sufficient  dischai;;c«  to  the  Persons  pa)fing  the  same.  And,  as  to,  for 
and  concerning  his  Personal  Estate,  'Money  in  the  Public  Funds,  and  Mon- 
ey out  at  Interest,  Securities  for  Money,  Jients,  Arrears  of  Rent^  Goods, 
Chattels  and  Effects  of  vvliat  nature  or  kiud  soever  not  there-inbefore  spe- 
cifically be(jncathed,  he  thereby  gave  and  bequeathed  the  same  and  every 
part  thereof,  to  the  Trustees,  their  Executors,  Administrators 
and  Assigns,  *upoD  Trust,  in  the  first  place,  to  pay,  there-  [  *47  ] 
out,  to  his  Wife,  an  Annuity  of  3,000/.  for  her  life,  and  a  fur- 
ther Annuity  of  2001.  a  year,  in  the  cveuL  ihui  uiu  mentioned,  in  lieu  of 
Dower  and  Thirds  and  all  other  claims  on  Lis  Property.  The  Will  then 
proceeded  thus : 

"  And  as  to,  for  and  concerning  all  my  Messuages,  Lands,  and  Premises, 
sitnate,  lying  and  being  in  Wheelock  in  lLo  i  juaty  of  Chester y  purchased 
by  uio  from  Mr.  Hillidge  and  Mr.  Lonkitt,  they,  my  said  Trustees 
and  the  Survivor  of  them  and  the  Heirs  of  such  Survivor,  shall  stand 
seised  and  be  possessed  thereof,  in  Trust,  and  to  the  inLtnL  and  purpose  to 
amgn^  convey  and  assure  the  same  unto  my  God-son  George  Holland  Ack- 
ers, ehh'ist  Son  of  my  JS'eij/itw  Gt07ye  Ackers,  uhen,  and  so  i^oon  as  he,  my 
said  God-son,  shall  attain  his  age  of  21  Years  ;  and  also  do  uud  shall  pay 
unto  mv  said  (xod-son,  Georqt  Holland  Ackers^  the  Sum  of  7,000/.  of  like 
lawful  Money,  at  and  upon  his  attainintr  his  said  age  of  21  Years.  But,  in 
case  my  Gorlfm,  George  Holland  Ackers  shall  depart  this  life  before  he 
attami  the  said  age  of  21  Yean^  wiOtout  leaving  Itme  of  his  Body  law- 
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fulllf  to  be  begotten^  then  am]  in  such  case  tlic  said  Messuages,  Lands  and 
Premises  in  Whedock^  aforesaid,  licreinbefore  giveu  and  devised  to  liim,  to- 
gether with  the  said  Sum  of  7,000/.,  shall  sink  into  and  become  part  of  the 
Ilesidue  of  my  Ileal  and  I'ersonal  Estate,  and  go  according  to  the  Dispo- 
sitioQ  thereof  hereafter  expressed  and  contained." 

"  And,  as  to  the  rest,  Residue  and  Remainder  of  my  Personal  Kstatc,  not 
by  this  my  Will  specifically  disposed  of,  upon  Trust  that  thoy,  my  said  Trus- 
tees, and  the  Survivor  of  them,  bis  Executors  or  Admin istrators^ 
£  •48  3      do  'and  shall,  after  Payment  thereout  of  all  my  just  Debts,  Fune- 
ral and  Testamentary  Charges,  and  all  Annuities  and  yearly  Sums 
of  Money,  and  Legacies,  given  by  this  my  Will,  together  with  all  such  Sum 
and  Sums  of  Money  as  may  be  necessary  for  the  Management  and  Repairs 
of  my  Real  and  Personal  Estate,  to  invest  the  Overplus  in  the  Parliamentary 
Stocks  or  Public  Funds  of  Crreat  Britain^  or  at  Interest  upon  Government 
Seonrities  in  England,  to  bo  altered  and  varied  as  they,  my  said  Trustees 
or  Trustee,  shall  think  proper,  and  the  resulting  Income  and  Produce  thereof 
may  be  accumulated  by  way  of  Compound  Interest,  until  James  Coops, 
Son  of        CW/^«  (sometime  ago  residing  in  Salford),&nd  which  said 
Jamfs  Oooj)8  was  born  on  or  about  the  4th  of  Augnst  1811,  shall  attain  the 
age  of  24  Years  ;  then  upon  Trust  that  thej,  my  said  Trustees  and  the 
Survivor  of  them,  and  the  Heirs,  Execators  and  Administt  ators  of  soch 
BnrnvoT,  ahsill  convey,  assif/yK  transfer,  pag  and  moie  wer,  by  proper  and 
effectual  Conveyances,  Transfei's,  Payments  and  Assurances  in  the  Law,  unto 
the  said  James  Coops  (t^on  his  grrbvj  nich  Security  and  executing  such 
Deeds  and  Assurmeei  09  to  the  saUs/acUon  <if  the  said  Trustees,  or  the 
Trustee  for  the  time  htingf  Or  thiir  or  his  Counsel,  shall  devise,  for  the  reg- 
ular Payment  of  the  several  Annnities  hereinbefore  bequeathed^  all  the  Legal 
Estate  and  Interest  of  and  in  all  my  Freehold,  Copyhold  and  Leasehold 
Messuages,  Lands,  Tenements,  Rents  and  Hereditaments,  ^loieties,  Parts 
and  Shares  of  Messuages,  Lands,  Tenements,  Rents  and  Hereditaments, 
situate,  standing,  lying,  arising  and  being  in  the  United  Kingdom  of  Great 
Britam  and  Ireland  and  all  other  my  Meal  and  Personal  Estate  and  Ef. 

feete  whatsoever  and  wheresoever  not  hereinbefore  given,  devised 
[  M9  ]  and  bequeathed^  subject,  nevertheless,  to  *the  Life  Estate  of  mj 
sud  Wife,  in  my  said  capital  Messuage  or  Dwelling-house,  Gar- 
den, land  and  Premises,  and  the  Household  Goods  and  Chattels  thereto 
appertaining  and  belonging.''  The  Testator  then  directed  his  Trustees  to 
place  James  Coops  at  School,  and  afterwards  at  one  of  the  Universities,  and 
to  allow  him  not  exceeding  800/.  per  Annum,  out  of  the  Income  of  the  Tes- 
tator's Personal  Estate,  until  he  attained  21 ,  and  then  not  exceeding  1,500^. 
per  Annum  until  he  attained  24.  The  Testator  tlien  directed  that  Jame9 
Oocpt  shooid,  from  and  after  bis  deceate,  take  the  fluroame  of  Adten** 
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only.      JBiU  in  COM  the  wid  Jamu  Caopt  tkdU  depart  thtt  Ufe  before  he 
iUUxm$  IA«  9aid  age  of  24  Teart,  VfUhout  Uaving  Ittue  lawfully  begotten, 
then,  upon  Tnisi  that  they,  my  said  Trustees  and  tbe  Somvor  of  them,  and 
thd  Heira,  Ezeontors  and  Administrators  of  such  Sarvivor,  do  and  shall,  In 
liks  manner,  assign  transfer,  pay  and  make  over,  by  proper  Conyeyances, 
Pajments  and  Assurances,  subject  norertheless  to  the  payment  of  flie  aud 
Annuities  and  yearly  Sums  of  Money  hereinbefore  bequeathed,  and  also  to 
the  Life  Estate  of  my  said  Wife  in  my  llouse  and  Premises  at  LarhMU^ 
nnto  such  Son  of  the  Body  of  my  said  Nephew  George  Ackers  lawfully  to 
be  begotten  and  hereinafter  to  bcboru  (exclusive  of  ray  said  God-son  George 
Solland  Ackers  and  his  Heirs),  when  he  shall  aiiain  tiio        of  24  Years, 
all  that  and  those  my  lieal  and  Personal  Estate  of  what  nacure  or  kind  so- 
6Ter  :   and,  in  dclault  of  such  Son,  in  Trust  for  the  third,  fourth,  fifth,  sixth, 
and  all  and  every  other  Son  and  Sons  of  the  Jiody  of  my  said  Nephew 
George  Ackers  lawfully  issuing  and  hereafter  to  be  born,'sacces.sively  and  in 
remainder  one  after  another,  us  they  and  every  of  them  shall  be  in  priority 
of  birth  and  seniority  of  age,  the  eldest  of  such  Sons  and  his 
Heirs  bein_'  *aUvay3  preferred,  and  to  take  before  the  younger  of     [  •oO  J 
theiu  auJ  iheir  Ueirs,  such  Son  and  his  Heirs  lawfully  begotten, 
neverthelcsg,  only  to  take  when  he  shall  have  attained  the  age  of  24  Years  ;** 
and  in  (iefault  of  such  issue,  in  Trust  for  the  Daughters  of  George  Ackers 
and  their  Heirs,  equally,  ad  Tenants  in  Oomnion,  such  Daugliters  neverthe- 
less only  to  take  when  they  should  liavc  attained  21 :  and  iu  case  George 
Ackers  should  die  without  leaving  any  Son  thereafter  to  be  born,  who  should 
attain  24,  or  any  Daughui  who  should  attain  21  Years  of  age,  then  upon 
Trust  for  George  Holland  Ackers  when  he  should  have  attained  the  age  of 
24  Years.    But  in  case  there  should  be  no  such  Son  or  Daughter  of  the  Tes- 
tator's said  Nepliew  thereafter  to  be  born,  or  that  G,  H.  Ackerft  should  die 
before  his  attainment  of  the  age  of  24  Years  without  feuc  lawfully  to  be 
begotton,  upon  Trust  that  his  Trustees  should  equally  divide  the  whole  of 
his  Real  and  Personal  Estate,  amongst  the  Children  who  should  be  then  liv- 
ing of  the  Testator's  hiic  Uncle  and  Aunts,  T.  Shiffleton,  EHzahttti  Hatmll 
and  Ann  Bagley.    And  the  Testator  appointed  Jildward  Mobson  and  Ben^ 
jamin  Williams  the  Executors  of  his  Will. 

An7i  Ackers,  the  Testator's  Wife,  died  in  his  lifetime.  The  Testator  died 
in  May  18i!4,  leaving  the  Plaintiff,  Sophia  Phippn,  h\s  Heir  at  Law,  and 
George  Holland  Acktrs  and  James  Coops,  both  Infants,  him  surviving. 

ffobsmi  having  renounced  and  disclaimed,  the  Bill  was  fd*d  against  IVtU 
Uams,  G.  H.  Ackers,  Jai/ieg  Coops  (who  had  taken  the  Name  Aekere)^ 
and  the  Children  of  tlie  Testator's  Uncle  and  Aunts,  mentioned  in 
his  Will,  who  were  living  at  his  decease.    It  insisted  that  the  'Plain-    [  '51  ] 
tiff  waa  antitisd  to  the  Bents  of  tho  Wheelook  Estate,  from  the  Tea- 
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tator*s  death,  till  O .  IT.  Ackers  should  attain  21,  and  to  the  Ucnis  of  the 
whole  of  the  Testator's  Freehold  Estates,  devised  to  James  Ackers,  from  the 
Testator's  death  until  James  Ackers  should  attain  24  :  and  it  prajed  for  a 
Declaration  to  that  eflfect ;  and  that  an  Account  might  be  taken  of  the  iieuta 
of  the  Testates  which  had  been  received,  by  Williams^  since  the  death  of  the 
Testator,  and  that  what  should  be  found  due  from  him,  might  be  paid  to  the 
I'hiintilT,  and  that  proper  directions  might  be  given  for  the  future  payment 
of  such  Kcntfi,  until  such  reipeotive  tunes,  and  that  a  lieceiver  might  be 
appointed. 

G.  JI.  AckerM  and  Jamet  Ackert^  put  in,  separatelj,  general  Demurrers 

totho  Bill. 

Sir  Charles  Wether eU,  Mr.  Knight  and  Mr.  Wright  in  support  of  the 
Demurrer  of  James  Ackers : 
The  rule  of  Law  is  that,  if  an  Estate  be  devised  to  a  Person  wh«n  he  shnW 
attain  21,  and,  if  he  dies  under  that  age  and  without  Issue,  then  over,  the 
Devisee  takes  an  immediate  vested  Interest,  on  the  Testator's  death  ;  other 
wise,  if  the  Devisee  died  under  21,  his  Issue,  in  whose  favour  an  intention 
is  expressed  by  the  Devise,  would  be  disappointed.  But,  independently  of 
the  rule  of  Law,  no  one  can  look  at  the  general  context  of  this  Will,  with- 
out seeing  that  the  Testator  meant  tlie  Rents  and  Profits  of  his  Real  Estates, 
and  the  Interest  of  his  Personalty,  to  form  an  accumulating  Fund  until 
Jame$  Ackers  should  attain  24,  subject,  however,  to  the  provision  for  his 

Maintenance  and  Education. 
[  *52  ]  *The  language  of  this  Will  is  very  inartificial,  but  there  are 
many  expressions  in  it,  which  show  an  intention,  on  the  part  of  the 
Testator,_not  to  die  intestate  as  to  any  part  of  his  Property.  The  Testa, 
tor,  at  the  commencement  of  his  Will,  gives  all  his  Freehold,  Copyhold  and 
Iieasehold  Estates,  and  all  other  his  Real  and  Personal  Estate,  to  his  Trus- 
tees ;  every  thing,  therefore,  is  given  to  them ;  and,  under  the  Trust  for 
Sale,  the  Trustees  may  convert  the  whole,  except  the  Wheelock  Estate,  into 
Penocalty.  The  Clause  directing  the  accumulation,  when  taken  in  connec* 
lioD  with  the  general  context  of  the  Will,  incontestably  shows  that  the  Tes. 
tator  intended  that  the  Bents  and  Profits  of  his  Real  Estate,  from  the  time 
of  his  death  until  James  Ackers  should  attain  24  years  of  age,  should  be 
accumulated  together  with  the  Income  of  his  Perscmal  Estate :  and,  after 
directing  the  accumulation  to  take  place  until  James  Ackers  should  attain 
24,  he  orders  that  all  his  Lands  and  Hereditaments,  and  all  other  hit  Meal 
and  Personal  Estate,  shall  then  be  conveyed,  anigned,paid  and  made  over, 
to  James  Ackers.  It  is  quite  clear  that  these  words  ptn  the  intermediate 
fruits  of  the  Testator's  Real  as  well  as  Ferdonal  Estate  ;  and  it  would  be 
quite  defeating  the  intention  and  language  of  the  Will  if  the  Court  were  to 
hold  that  an^r  portion  of  the  Propertj  was  to  escape  the  openktion  of  tbcoe 
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large,  and  indeed,  universal  words.    Cambridge      Itoua  (a),  BiUler  T. 

W^eeman  (5).    Although  this  latter  Case  related  to  Personal  Estate,  the 

reasoning  of  the  Lord  Chancellor  is  equalljr  applicable  to  Petsonal  Estate. 

[The  Vice-Ckaneellor:—!)^  jovl  contend  that  tlie  Aeciitim1ft> 

tion  Clause  extends  to  anything  but  the  Personal  ^Estate ;  I  do   [  *53  ] 

not  find,  in  anj  part  of  the  Will,  a  dtreotion  that  the  Bents  of  the 

Real  Estates  shall  be  aeeumalated.] 
Independently  of  the  expresstona  in  the  Will  which  we  have  relied  upon, 

the  devise  in  favonr  of  Jame$  jddbert,  wonid,  of  itself,  j^ve  him  a  right  to 

the  intermediate  Bents :  and  eonsequentlj  it  is  not  necessary  for  us  to  do 

more  than  refer  to  BonUm^t  Case       Broomfield  r.  Oroipder  (d)^  Doe  7. 

NowiU  (0»  Doe  V.  Lea  (/),  QoodHule  v.  Whitby  ig), 

[The  ^f^-CKonee^jpf  ^According  to  your  argument,  Jame»  Aeken 
would  take  the  intennedialo  Bents  of  the  Whedodt  Estate,  until  Qeorgo 
BolUmd  Adkero  attains  21.] 

We  think  thai  he  would ;  but  we  hare  nothing  to  do  with  the  rights  of 
0,  JST.  A^en,  It  is  sufficient  for  ns  to  contend,  upon  this  Demarrer,  tiiat 
the  Heir  at  Law  does  not  talce  anything. 

Mr.  PepffB  and  Mr.  WeH  Ibr  the  Plaxntiff: 

In  Bromjkld  t.  Orowder,  Doe  v.  BoweU^  and  the  oth«r  Gases  of  the 
Mkme  Class,  there  were  direct  Qifts  to  the  Devisees  on  their  attuning  21. 
The  decisions  in  aO  those  Cases  proceeded  on  ibis,  that  the  attalnmg  of  21 
was  not  a  eonditioQ  pitcedeot. 

•The  ri^t  of  Jamn  Aehm  to  the  Intennediate  Bents,  depends  [  *54  ] 
upon  the  solution  of  the  following  qaestion,  namely,  is  there,  or 
not,  ft  conditiott  precedent  annexed  to  the  Estates  which  he  is  to  take  t  In 
the  first  place,  the  Testator  says  that  he  is  to  have  nothing  unless  he  attains 
the  age  of  24  years;  and, in  the  next  place,  if  he  does  attain  that  age,  he 
is  to  perfbrm  certain  conditions,  namely,  to  g^ve  security,  in  the  manner 
pomted  out  by  the  Will,  for  the  due  payment  of  the  Annuities,  before  the 
Estates  are  to  be  convtsyed  to  him.  What  can  more  plainly  create  a  condi 
tion  precedent,  than  such  a  form  of  Devise  ?  Independently  of  the  acts  lo 
be  done  by  Jame*  Adteff,  there  are  no  words  of  Gift  to  him,  except  in  the 
direction  to  oontey.  The  Trustees  have  the  Estate ;  and,  if  they  find  Jameo 
Aekero  answering  a  certain  description  at  a  certain  time,  and  if  they  find  him 
willing  to  comply  with  certain  directions  which  the  Testator  has  imposed  on 
him  at  that  time,  then,  and  then  only,  the  Trustees  are  to  convey  to  him. 

(a)  8  Vc«.  12.  (b)  3  Atk.  58. 

(c)  3  Rep.  19.  (rf)  I  >icw  Rep.  SIS. 

(e)  1  ]f.lb8.8S7;  SDow.SOS.  {/)aT.B.4t. 
ig)  I  Burr.  228.  See  also  Har^/Uld  r.  Du^rrf,  1  Eq.  Ab.  ISS  Ztoi  V.  Matn^  14  But.  fOl  j 
■nd  Dujield  T.  DuffiMt  a  Bligh,  Now  S«r.  MO. 
Vol.  V.  6 
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If  there  had  been  no  anthoridea  upon  tbu  subject,  and  Ihe  Court  had  been 
called  upon  to  g^vo  its  Judgment  merely  on  the  words  wied  by  the  Testator* 
no  doubt  could  be  entertained  as  to  their  effect  In  DuffkH  Duffield  C^) 
the  Devises  in  favour  of  the  Children  of  Mr.  and  Mrs.  Puffieid^  were  held 
to  be  contingent.  In  that  case  the  Testator,  by  a  Codicil,  gave  all  his  Free- 
hold Property,  to  the  eldest  Son  of  his  Daughter,  on  his  attaining  21  and 
changing  his  name  to  Slwet,  There,  as  in  this  Caso,  an  act  was  to  be  done. 
The  Son  was  to  change  his  name  to  JSlwe»,   We  admit  that  the  Claim  of 

the  Heir  at  Law  to  the  intermediate  Rents,  was  disallowed  by  the 
[  '  35  ]     Ilouse  of  Lords ;  but  it  was  disallowed  on  the  ground  *that  there 

was  a  residuary  clause.  For,  when  the  Case  was  first  sent  to 
'the  Judges,  the  residuary  clause  was  omitted,  and  they  deci  ded  that  the 
Heir  at  Law  was  entitled  to  those  Bents ;  but,  upon  that  omission  being  sap- 
plied,  the  Judges  determined  for  the  residuary  Devisee.  It  is  quite  suffi- 
cient  for  our  purpose  that,  on  neither  occasion,  were  the  Estates  held  to  be 
vested.   The  Case  of  Chamher9    BraiUford  (i)  is  also  precisely  in  point. 

Next :  there  is  not  a  single  expression  in  the  Will,  from  which  it  can  be 
collected  that  the  Testator  meant  the  Bents  and  Profits  of  his  Beal  Estates 
to  be  accumulated.  When  he  directs  the  Legal  Estate  of  and  in  all  his  Free* 
hold,  Copyhold  and  Leasehold  Messuages,  Lands,  Tenements,  Bents,  and 
Hereditaments,  to  be  conveyed,  ho  means  the  Leg^l  Estate  in  the  Chief 
Bents  of  which  he  was  seised.  In  a  preceding  Clause,  he  uses  these  words* 
"  Bents,  Arrears  of  Bent,"  and  he  Devises  his  Bents,  together  with  bis  oth- 
er Real  Estates,  to  the  Tmstees,  in  trust  to  sell.  It  is  clear,  therefore,  that 
the  Testator,  by  the  word  "  Bents,'*  meant  Chief  Bents.  As  to  the  wotds : 
All  other  my  Beal  and  Personal  Estate,"  which  have  been  so  much  relied 
on  by  the  Counsel  for  the  Defendant,  it  cannot  be  contended  that  the  inter- 
mediate Bents  pass  under  the  words  Personal  Estate."  Neither  can  they 
pass  under  the  words,  all  other  my  Beal  Estate.'*  Those  words  apply  to 
other  Beal  Estates  of  which  the  Testator  was  seised,  and  not  to  the  inter- 
mediate Bents,  which  are  not  Beal  Estate,  but  the  Profits  of  Beal  Estate. 
[  *56  ]      Vames  Coapt  is  now  an  Infant,  and  has  no  Children,  theiefcre 

the  question  does  not  arise,  what  Interest  his  Children  would  take 
if  he  died  under  24,  leaving  Children.  At  the  present  moment,  there  is  no- 
body who  can  take  these  mterim  Bents^  under  the  Will;  the  consequence 
is,  that  this  Suit  is  properly  instituted  by  the  Heir  at  Law,  daiminig  those 
Bents  in  the  absence  of  any  Gift  to  any  other  Person. 

Sir     Suffden  and  Mir.  i^cft,  in  support  of  the  demurrer  of  (?.  M. 

The  TesUtor,  in  the  first  place,  pTCS  fell  Ins  Beal  Estate  to  his  Trustees ^ 

(A)  a  Blisb,  Kew  Bcr.  260.  (i)  is  Ym.  SSS. 
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80  as  to  vest  in  ihcm  the  ie;j;!il  Fee :  and  the  Personal  Estate  is  given  to  tht  ta 
absolutely.  The  Trn^tees  have  power  to  convert  into  Money  all  the  Real 
Estate,  except  that  wliich  is  given  to  G.  H.  Ackerij  and  that  is  to  retnain 
in  uperif.  The  first  observation  that  arises  upon  the  Clause  by  \vhicli  the 
WheeJock  P^state  and  the  7,000/.  are  given  to  (7.  //,  Ackers,  is  that  it  is  on- 
ly in  ense  G .  Ji.  Acher»  dies  before  he  attains  -1,  ^Tithout  leaving  Issue,  that 
the  Wiifelock  Estate  and  the  7,000/.  are  to  sink  into  and  become  part  of  the 
Testator's  residuary  Real  and  Personal  Estate.  TTow,  therefore,  can  it  bo 
said  that,  from  the  beginning,  the  Wliedock  Est^ip  and  the  7,000/.  form  part 
of  the  Residuary  Estate,  Avhen  it  is  only  on  the  happening  of  a  particular 
event  that  they  are  to  become  part  of  the  Residue.  If  a  Testator  devises 
an  E'^tate  to  any  given  object,  and  says  that,  upon  the  happening  of  a  cer. 
tain  rvrtit.  it  shall  sink  into  and  form  part  of  his  Residuary  Estat(;,  it  is  plain 
that,  beiore  and  up  to  the  happening  of  that  event,  the  Testator  did  not  in- 
tend that  it  should  form  part  of  his  Residuary  Estate  ;  otherwise 
he  would  "have  said:  shall  again  fall  into,  and  again  beome  part  £  "oT  J 
of,  my  Residuary  Estate."  It  is  quite  clear,  therefore,  that  this 
Testator  meant  to  take  the  Wlicelock  Estate  and  the  7,000/.  entirely  out  of, 
and  keep  them  distinct  fron  his  Residuary  Estate,  until  the  happcnin?  of  a 
particular  event.  The  Testator,  too,  lias  prohibited  the  Sale  of  his  Wfnelock 
Estate.  Is  it  probable  that  the  Testator,  makin;^  the?e  anxious  Provisions 
respecting  this  Estate,  inten  ded  to  withhold  the  enjoyment  of  it,  from  the 
object  of  his  bounty,  until  the  attain^nont  of  21  ?  If  G.  H.  Ackers  dies  un- 
der 21,  leaving  a  Child,  that  C'lild  would  take  the  I'roperty.  Rut  it  would 
be  singular  that  a  Child  should  have,  before  the  Father  attained  21,  that 
which  the  Father  was  not  to  have  until  he  attained  21.  No  Provision  is 
made,  by  the  Will,  for  the  maintenance  of  G.  JJ.  Ackers ;  and,  if  the 
Rents,  until  he  attains  21,  fall  into  the  llcsidue,  it  must  be  in  CODSequenCd 
of  some  rule  of  law,  and  not  of  the  intint:  m  of  the  Testator. 

The  next  consideration  is,  what  is  the  1{  ale  of  Law  applicable  to  this 
Case?  Tfie  li'ilc  is  that,  whether  the  Estato  be  in  Possession  or  Remain- 
der, if  it  be  devised  to  a  man  on  the  happening  of  an  event,  as,  for  instance, 
his  attaining  21,  and  if  there  be  a  Devise  over  in  ease  the  party  does  not 
arrive  at  that  age,  the  Devisee  will  take  a  vested  Estate  before  he  attains 
the  specified  age,  and  the  Estate  go  over  if  he  does  not  attain  that  age ; 
because,  it  is  considered  that  the  words  are  introduced  for  the  sole  purpose 
of  limiting  the  period  when  he  is  to  take  an  indefeasible  Estate,  and  not  for 
the  purpose  of  showing  an  intention  of  keeping  him  out  of  the  en- 
joyment of  the  Property  till  that  particular  event  •happens.  In  [  'oS  J 
th6  caae  of  Mdwardi  v.  Jlamnwnd  {k)  the  Ejectment,  was bjrougjbt 

01 1  Ltfiai^  laii  B.  a  1  S««  Bm^  aa4 


Digitized  by  Google 


• 


59  CASES  m  CHANCDEY. 


(m  vw  obMrved  by  Lord  Elhnhtrcugk  in  2h$  JMbotB)  (/),  when  «7S»A» 
iKimffiMi^  was  of  the  age  of  15.  Now,  an  EjeetmenI  eaanot  he  bfooght, 
on  a  eontingant  Bemainder,  or  an  exeeotory  Deriie,  but  only  to  recorer  the 
Possession :  and,  in  order  to  maintain  the  Aelion,  a  righl  to  the  FoaseaaioD 
most  he  shown,  and  the  reeo?ering  in  that  Action  shows  ^at  the  qvaatloii 
was  not  a  vesting  so  as  to  make  the  Sstato  transmtasible,  hut  a  ▼eating  for 
the  purpose  of  immediato  enjoyment,  aabjeot  onlj  to  be  direatod,  if  J". 
Sammnd  did  not  live  to  attain  21.  Bat,  if  the  Bole  had  not  been  as  ve 
have  atated,  it  is  clear  that,  in  this  Case,  the  Estate  wonld  have  vested ; 
for  it  is  not  merely  given  to  6^.  ff.  Adur$  when  and  ao  aobn  aa  he  ahall  at^ 
tern  21 :  the  Testator  goes  on  to  aaj:  *^  But  in  case  he  afaall  depart  this  fife 
before  he  attains  21,  withont  leainng  Issne  of  his  Body  lawfully  begotten 
that  ia  not  the  same  event ;  and  therefore,  the  giving  to  0-,  A«feert  a 
nghfc  in  one  event,  and  not  limiUng  the  Estate  over  except  upon  the  happen* 
ing  of  another  event,  whioh,  if  it  happens  at  all,  most  oeonr  befoie  the  eve&t 
on  which  M»$  ia  to  take  an  indefea^Me  Bstoto,  render  it  abao- 

lotelj  neasssttiy  that  he  ahonld  take  an  imaie£ato  vaated  Fee,  to  enable  him, 
if  he  shonld  dto  under  21,  leaving  Issne,  to  transmit  the  Property  to  his  la- 
sne.  It  is  perfeotly  manifest  that  the  Testator  did  not  mtond  the  Proper- 
ty to  go  over,  if  H»  Adcen  died  under  21  leayiog  Issue.  The  Issae, 
howover,  conM  not  take,  except  through  him  ;  and  be  must  be  seised  of 
some  Estate  which  they  could  inherit ;  it  is  necessary,  therefore, 
[  *59  ]  *that  G.  JSr.  AcherM  should  take  an  Estate  in  Fee.  Dot  v.  Moort 
(771),  Do€  V.  Notcall  (it).  Farmer  y.  Francis  (0). 

Tho  Testator,  having  vested  the  whole  of  his  Estates  in  his  Trustees,  di- 
recLo  them  to  convey  the  Wheelock  Estate,  to  H.  Acker»y  when  he  shall 
attain  the  age  of  21  years.  The  direction  to  convey,  is  equivalent  to  a  T/mi- 
tation  to  the  Use  of,  or  in  Trust  for  6r.  H.  Ackers.  Goi'dtille  v.  Wiutby 
(2)),  Doe  V.  Lea  (^rf),  Stanley  v.  Stanley  (r).  The  Case  of  Chambers  v. 
Braihford  (js)  is  an  authority  in  our  favour  ;  for  there  Hie  Kcnts  were  dis- 
posed of  by  the  Will,  otherwiij,  liic  first  Tenant  for  i^lfo  would  have  been 
entitled  to  them.  Ia  DufHeld  v.  Luffidd,  th.e  Estate  was  clearly  contingent: 
it  wi\s  not  Cu.Uuii  laui  there  would  bo  any  Son  who  ^sould  attain  21,  or  that 
there  would  bo  any  second  Son,  That  Case  caunot  bo  uj  'irailatod  to  tho 
present.    Here  tliere  ia  a  direct  I)ovi=o  to  an  Individual  in  existence. 

We  submit,  however,  i'^dependently  of  p.uthority,  that  it  was  ihe  plain  in- 
tention of  the  Testator,  liiat,  6r.  //.  Ackers  should  take  a  vested  lactate  in 
possession. 

(/)  14  East,  606.  (p)  1  Burr.  228. 

(m)  Vb.  $up.  (9)  3  X.  B.  41. 

(»)  1 H  «  a  827 ;  6  Dow,  SOa.  (r)  16  Y«t.  491. 

(•)  a  8iBb  *  Sia.  soS|  ud  t  Biaf.  m.  {$)  is  Ym,  saa* 
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Mr.  Ptpys  arid  Mr.  yVeat,  for  the  Plaiiititt : 

There  is  no  gi  ouud  to  contend  that  the  Tcsiator  had  2.  difterent  intention 
as  to  G.  H.  Ackers^  from  that  which  he  had  as  to  James  A'-kers.  W«  h*v« 
shown  that  the  Devise  to  Janiei  Ackers,  had  a  Condition  precedent 
annexed  to  it.  He  waa  not  to  take  the  Estates  'uniees  he  attain-  £  •60  J 
ed  the  age  of  24  years,  and  did  certain  acts.  So  G.  H.  Ackers 
must  attain  21,  or,  dying  under  21,  mmi  leave  Ime,  to  enable  Lim  or  hie 
Issue,  to  take  the  Wheelock  Estate. 

Next:  the  Testator  devises  the  Wheelock  'E&\Atey  and  bequeaths  the 
7;000f.,  to  G,  H.  Ackers^  in  one  and  the  same  Clause.  It  cannot  be  dis- 
puted that  that  Giaase  gives  G.  H.  Aekert  a  future  Interest  in  the  7,000/. : 
can  it  then  he  contended  that  the  same  Clause  gives  him  a  present  Interest 
in  the  Hheeloek  Estate  ?  There  can  be  no  reason  to  suppose  that  the  Tes- 
tator, coupling  the  Heal  and  Personal  Fund  together,  intended  the  same 
Person  to  take  a  different  Interest  ia  one,  from  that  which  he  would  take  in 
the  other.  He  clearly  meant  that  G.  H.  Aeker$  should  hare  both,  on  the 
kappen'mg  of  a  particular  event,  and  not  till  then^and,  if  that  aveat  did  nofc 
happen,  that  he  should  not  take  either. 

In  all  the  Cases  of  this  nature,  in  wbioh  it  has  been  held  that  the  De» 
viaee  took  an  immediate  vested  £stato,  the  Court  has  foand  iofficient,  oa 
the  face  of  the  Will,  to  make  the  attainiag  of  21,  not  a  oonditieii  pnraadent, 
but  a  condition  subsequent,  or,  in  other  words,  that  the  age,  waa  tka  period 
at  which,  if  the  Partj  did  net  attain  it,  the  Estate  was  to  go  over.  Bat 
hare  there  is  no  Gift  at  all  to  the  Individual.  There  is  a  direction  to  eon. 
vej,  and  that  only  at  a  certain  period.  80  that  the  attaining  of  21.  bj  G. 
H,  Ackers f  or  leaving  lasae  if  he  dies  onder  that  age,  mnat necessarily  take 
place  before  the  Trustees  ean  convey  the  Estate,  or  pay  the  7,000^. 
Until  one  or  other  of  those  events  happens,  no  duty  is  imj  osed  on  the  Tras^ 
tees.  Though  G.  IT.  Acktr§,  when  be  attains  21 ,  will  have  a 
right  to  call  for  a  Conveyanee,  *that  does  not  give  him  the  inter-  [  *61  3 
mediate  Rents.  In  ChanAer9  Siraihfordf  where  the  Gift  de- 
pended upon  the  direction  to  convey,  the  Court  held  that  the  Party  to  whom 
the  Conveyanee  was  to  be  made,  had  no  Title  to  the  intermediate  Benti. 
In  Stanlty  v.  Slanl^^  8ir  If.  ChtmJty  M.  U.,  decided  that  the  Estate  OOD* 
tinued  in  the  Trustees  antil  the  Party,  who  had  the  vested  Estate  for  Kfa, 
attained  21.  We  ask  of  the  Oonrt  to  make  a  declaration  to  the  same  ef- 
fect, in  this  Case.  la  8iMky  v.  Stanley  the  argament  proeseded,  in  a 
great  degree,  on  the  Gift  over;  bnt  the  M.  B*  said  that  the  event  on  which 
an  Sstate  was  given  over,  would  not  determine  the  event  en  which  it  was  to 
vsst(t}. 

(I)  Sm  le  Yes.  Mft. 
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183l.-.Flij|i|M  T.  WniiMUt. 

There  is  no  ditTcreiice  between  this  Case  an'!  the  Case  q{  James  v.  Ackers^ 
except  that,  in  the  hitter  Case,  tliere  are  two  condidons  precedent  instead 
of  011*3  ;  hut  there  is  no  distinction,  in  principle  between  the  two  Ca^cs. 

Mr.  SpencetkTid  Mr.  //u// appeared  in  sn[iportof  a  Demurrer  which  had  been 
put  ill  by  ihe  Trustees  of  the  Will ;  but  Tlie  Vice- Chancellor  said  that  they 
were  Trustees  for  the  Persons  entitled,  and  therefore  ought  to  have  remained 
neuter.  At  the  conclusion  of  the  argument'^,  his  Honor  said  that  the  Case 
waa  one  of  considerable  importance,  and  tiiat  iio  should  look  at  the  authori- 
ties bcfure  he  decided  it. 

The  Vice  CuAKCKLLoR : 

In  this  Case  the  l^ill  was  filed  by  the  Testator's  Heir,  and  two  Demurrers 

were  put  in  to  it,  one  by  Q-earg>'.  Holland  Ackers,  and  the  other 
[  *62  J      by  James  Ackers  ;  and  'tho'questioujs  wlieiher,  with. respect  to  the 

Wheelock  Ej^tate  (which  is  devised  to  G'^onje.  HolUind  Ackers') ^ 
the  Heir  has  any  Interest  at  all.  The  Testator  has  not  used  any  words 
which  amount  to  a  Trust  fur  accumulating  the  Rents  and  Profits,  either  of 
the  Wheelock  Estate,  or  tlie  general  Residue  of  the  Ileal  Enate,  prior  to  the 
time  ^Yhon  the  Devisees  may  become  entitled.  When  the  Case  was  argued 
before  me,  I  had  no  dou  jl  upon  cither  of  the  points  that  were  pressed  in  ar- 
gument, but  I  had  not  an  opportunity  of  looking  through  the  Will  sufficiently 
to  satisfy  rnvself  upon  the  question  whether  or  not  a  Trust  was  created 
for  accumulating  the  Rents  and  Profits  of  the  Real  Enate  ;  but  ray  opinion, 
on  perusing  the  Will,  is  that  there  is  no  such  Trust.  The  question  then  is, 
with  respect  to  the  Wheelock  Estate,  whether  or  not  there  is  such  an  im« 
mediate  Devise  to  George  Holland  Ackers ^  as  that  he  is  entitled  tu  tlie 
Rents  and  Profits  of  that  Estate.  The  only  difference  between  this  Case 
and  Bromfield  v.  Crotpder,  and  the  Cases  of  that  class,  is  this,  that,  in  this 
Case,  there  is  a  Device  of  the  Legal  Estate,  vesting  the  Inheritance  in  the 
Tr  ustees,  upon  Trust,  as  to  the  Wheelock  Estate,  to  assign,  convey  and  as- 
sure the  same  tj  George  Ujlland  Acker^^  when  and  so  soon  as  he  shall 
attain  his  age  of  21  years ;  and  then  it  is  directed  that,  in  case 
George  Holland  Ackers  shall  de|)art  this  liffl  before  he  attains  21,  and  with- 
out leavin;;  Issue  of  his  Body,  the  H7<ft7"f/t  Estate  should  sink  into  and 
become  part  of  the  Residue,  that  is,  should  be  subject  to  such  a  Devise  as 
affects  the  Residue  of  the  Real  Estate.  Now  I  do  not  see  any  substantial 
dittcrence  between  this  Devise  and  the  Devises  in  Bromfield  v.  Crowder, 

Doe  V.  Jl/t>artJ,  and  JJi/t  v.  J^Cow^U ;  and  my  opinion,  tlierefore,  is 
[  'OS  2      thnt,  by  fi'rce  of  this  Devise,  G.  H.  Ackers  a'.thou;;h  he  has  'not 

aitaincd  the  a-e  of  21  year?,  does  take  an  imniodiate  vested 
Interest  in  the  Estate,  liable  only  to  be  divested  ;  and  the  consequence, 
therefore,  is,  that  ho  is  as  much  entitled,  in  Ec^oity,  to  the  Rents  and  Profits 
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of  that  Esiaic,  aa  ihe  Party,  wlio  brou<^}it  tlic  Ejectment,  during  his  infancy, 
in  Edwards  v.  Hammond,  was  lieM  entitled  to  recover  by  Ejectment,  In 
the  course  of  tlic  ar<;nment  the  Case  of  Chambers  v.  Brailttford  was  cited. 
Now  if  that  Case  is  rightly  lieci  led,  it  mast  be  n;^ht  oiily  on  tlic  particular 
expressions  in  the  "Will  ;  and  certainly  the  expressions  in  Lhat  Will,  do  not 
cuincide  witli  the  expressions  in  this.  Therefore,  it  does  not,  at  all,  prevent 
the  application  of  the  doctrine  in  the  Cases  which  I  have  referred  to,  to  this 
particular  Devise  of  the  Whcdork  Estate. 

But  the  Residue  of  the  Real  E-^tate  is  given  in  a  manner  totally  different  ; 
because,  the  Legal  Estate  beini;  vested  in  the  Trustees,  the  Testator  notices 
the  accnmuiation  which  he  has  directed  concerning  (as  I  clearly  think  )  the 
Personal  Estate  only,  until  James  Coops  shall  attain  the  age  of  24  years  ; 
and  then  the  Will  proceeds  :  **  Then  upon  Trust,  that  iny  Trustees,  and  the 
Survivor  of  them,  and  the  Heirs,  Executors  and  Administrators  of  such  Sur- 
vivor, si)  1,1  Convey,  assign,  transfer,  pay  and  make  over,  by  proper  and  effec- 
tual Conveyances,  Transfers,  Payments  and  Assurances  in  the  Law,  unto 
the  said  Janus  Coops,  (upon  his  giving  such  Security,  and  executing  such 
Deeds  and  Assurances,  as  to  the  satisfaction  of  the  Trustees  or  Trustee,  or 
their  or  his  Counsel,  shall  devise,  for  the  regular  Payment  of  the  several 
Annuities  hereinbefore  bequeathed,)  all  the  Legal  Estate  and  Interest  of 
and  in  all  my  said  Freehold,  Copyhold  and  Leasehold  Messuages, 
Lands,  Tenements,  Rents  and  "Hereditaments  and  Moieties,  Parts     *[  64  J 
and  Shares  of  IMnssuages,  Lands,  Tenements,  Rents  and  Heredit- 
aments situate,  standintr,  lying,  arising  and  being  in  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  all  other  my  Real  and  Personal  EstatA 
and  Effects  whatsoever."    Now  in  this  Case,  the  mere  uLiainment  of  the 
age,  is  not  the  only  thing  by  which  the  Testator  marks  the  time  at  which  it 
shall  be  determined  whether  the  Estate  shall  vest,  or  finally  become  not  lia- 
ble to  be  divested  ;  but  there  is  a  preliminary  Act  to  be  done,  without  tiie  do- 
ing of  which  James  Ackers  never  would  be  entitled  to  call  for  the  Convey- 
ance of  the  Legal  Estate  :  for  tlie  Testator  has,  in  express  terms,  directed 
that  the  Conveyance  is  to  take  place  upon  his  giving  such  Security,  and 
executing  such  Deeds  as  should  be  satisfactory  to  the  Trustees,  for  the  pur- 
pose of  securing  the  regular  Payment  of  the  Annuities.    That  is,  in  my 
opinion,  clearly  a  condition  precedent  ;  and,  until  that  be  performed,  James 
Ackers  takes  uo  Interest:  and  my  opinion,  therefore,  is,  iuasmuoh  ns  there 
is  no  Trust  for  accumulation  of  the  Rents,  that  the  Rents,  and  Prohts  of  the 
Residue  of  the  Real  Estate,  belong  to  the  Heir  in  the  mean  time.    The  con- 
sequence, therefore,  is  that  the  Demurrer  of  George  Holland  Ark^^r^  mnst 
be  allowed  and  the  Demurrer  of  James  Ackers  must  be  ovtr-ruled.  And 
as  to  the  Demurrer  of  the  Trustees,  it  sliouid  aever  hare  been  pat  apoa 
the  files  of  the  Court  ftt  ail. 
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[  •eS  ]  •Thompson  v.  Guyon. 

1881 :  IWh  Dcoember^£aMff«rrf  and  TmM.^Specific  Perfamm»ee.^Q>iceHBud  to  nMw. 
A.  granted  a  LeiM  r«r  SI  jMn,  to  A»  with  A  Frvriso  detmnlniiig  the  L<'&sc  and  giring  A.  • 

right  of  rc-cnlry,  on  non-pcrformanoc  of  any  of  the  Corpnants  in  tlv  T>\i»e»  and  A.  cove- 
nanted that,  at  the  end  of  thf  Term,  if  it  "fhould  not  be  sooner  determined  hf  B.*b  acta  or  de- 
faults, he  would  grant  to  H.  a.  Lca^c  for  a  {urilier  Term  of  14  jean.  B.  paid  all  hi*  Reot 
SBd  eoathnied  in  pouemion  after  Ae  Term  bed  eacpited.  A.  dwn  broaglit  an  SjeetoMiif 
afiiBtlliin  for  hreach«a«f  Cowomt  during  the  Term*  A  filed  a  Rill  for  a  speciiic  per* 
formanee  of  the  Covenant  to  renew,  and  for  an  Injonrtion  to  r**stmin  the  Action.  J.  in  hit 
Ansver,  set  up  the  breaches  of  CovenaDt.  and  denied  Lavioi;  bad  notice  of  them  UU  alter  Uie 
end  of  AaTerm.  Motion  for  die  lajunctloa  refoied. 

By  ftD  IndeBtara^  dttod  the  21et  of  October  1810,  Jot^  JMai^,  hj 
Tvtue  of  a  liieenee,  oMoed  fiom  the  Lidj  of  the  Manor  of  Mcmqmttad^ 
domised,  to  Sttmud  Thmnat  Adami,  for  21  years  firom  the  25tli  of  March 
ibea  faulty  a  Copyhold  Moflcaage  and  GaTdoii,  m  BangtHatdf  at  the  jeailj 
Beat  of  251.,  payable  qaarterly ;  and  Admt$  coTOiumted  to  catae  all  Uie 
inside  and  ontiide  Wood  and  Ironnork  belongiiig  to  the  PranlseB,  to  be 
pcnntod  once  in  every  foor  yeara  of  the  Term,  and  tfrioe  k  tfie  laat  two 
years,  and  to  keep  the  PreoMes  in  repair,  and  yield  them  up.  In  good  re- 
pair, at  the  end,  or  other  sooner  detomination  of  the  Term,  and  to  pay  the 
Bent  quarterly,  and  also  that  he  ironkl,  at  hia  own  Oosia  or  Charges,  forth, 
with  insore,  and  keep  insured,  daring  tlm  demise,  t)ie  Memoage,  from  loss 
or  damage  by  Fire,  in  the  joint  Names  of  bisMelf,  his  Exeootors,  Adminia- 
trators  and  Aesigas,  and  of  jMok^s,  his  Heita  or  AssSgna,  in  the  Mojfti 
Jfoeftan^  Xasniance  Office,  Xemfen,  in  the  San  of  2,500{.,  and  would  pay 
the  aaonai  Fremiams  on  such  lasvnmoe,  and,  irithtn  10  days  after 
[  *66  ]  obtainmg  soch  Policy  or  Pofidee)  prodnce  tike  same,  if  reqnired,  •on- 
to the  said  Joapk  JOtbtRtf^^  bis  Heira  or  Assigos,  and  deposit  and 
leave  the  same  with  him  or  them,  and  also  deliver  and  leave,  with  him  or 
them,  the  Beeeipt  or  Beoapto  for  the  annoal  Pfemiam  or  Frennams  paid 
tbeveoo,'  within  four  days  after  payment  tbereof,  snch  Payment  to  be  made 
within  sii  daya  after  the  qnartoinli^  when  saeb  Pramnm  orPremioma 
should  become  doe  and  payable :  Provided  that,  U  the  Beat  shonM  be  in 
arrear  for  21  days,  or  if  A/tUmM^  his  Baeeatora,  AdministratorB  or  Assigns, 
shoald  make  default  in  the  perfonmace  of  any  of  the  Covenants  therein 
eonlained,  on  his  and  their  part,  then,  and  fhnn  thenceforth  the  Indenture 
and  Deause,  and  the  Coveaanto  therein  contained  on  the  part  of  2Mau/Ve, 
hia  Heirs^  Bzecvtors,  Administrators  and  Assigos,  shoald  cease,  detormine 
and  beoome  void  to  all  intonts  and  porposea,  and  that  it  should  be  lawfol  for 
kin  and  them  to  i«<enter  upon  IfcePremiseB,  or  any  part  thersof  in  the  name 
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of  the  whole,  and  the  same  Premieee  to  have  eguii»  resome^  repoeBeae  and 
enjoy  f  aa  in  hie  or  their  former  fiatate,  and  thereonti  and  from  thenee  ntterly 
to  expel,  ^eot  and  amo?eildliiiiu,h]a  Ezeentora,  Admioiatratora  and  Aaaigna, 
and  all  other  oeoapiera  thereof.  And  IMau/re,  for  biouwlf  bia  Heira,  Bze. 
OQtoray  Admuiiatratora  and  Aamgoa,  eo?eoanted  with  Adanu^  hia  Sseeatoia, 
Adminiatratora  and  Assigns,  that  he  and  they  paying  the  Rent,  and  perform^ 
iiig  the  Covenanta  on  hia  and  their  parte,  ahonid  peaceably  enjoy  the  Pre* 
miaea  daring  the  Term,  withont  any  intermption  from  IMaufn^  oranj 
Peraon  olasraing  by,  throagh,  from  or  under  him ;  and  alao,  that  J)ebaiifir€t 
lua  Hetra  or  Aaaigoa,  woaM,  at  the  expiration  of  the  Term,  in  caae  the  aame 
ahonid  not  be  aooner  determined  through  or  in  conaequenoe  of  any  act  or  de- 
fault on  the  part  of  Ademij  hia  Ezeeulora,  Adminiatratora  or  Aa- 
signs  *upon  the  reqoeat,  and  at  the  Coata  of  Adam,  hia  Bxeco?  [  *67  ] 
tore,  Adminiatratora  or  Aaaigoa,  obtain  a  farther  Lieenoe  to  demiae, 
firom  the  Lord  or  Lady  of  the  Manor,  and  ezeeate,  to  iiiamif ,  hia  Execnton, 
Adminiatntore  or  Aaaigoa,  a  new  Leaae  of  the  PremiaeOt  for  the  further 
term  of  14  years,  to  commence  at  the  end  of  &e  term  of  21  yean,  at  the 
like  Bent  and  under  the  aame  Covenanta  aa  were  therein  reaerved  and  con- 
tained, except  any  Covenant,  on  the  part  of  Dehaufrey  for  exeouting  any 
fiirther  or  renewed  Leaae  thereof. 

The  Leaae,  aa  the  Bill  atated,  had  been,  aome  time  nnee,  assigned  to  the 
Plaintiff;  and,  on  tiie  8d  of  Ootober  1828,  die  roTeraun  of  the  Premiaeo, 
expectant  on  the  determination  of  the  Leaae,  became  veated  m  the  Defenr 
dant,  Mn  Quyon,  in  right  of  the  other  Defendant,  hia  Wife. 

The  term  of  21  yean  expired  on  the  25th  of  Ifarch  1881.  The  Plain- 
tiff, however,  either  by  himaelf  or  hia  Tenant,  eontinnedm  the  poaaeaaion  of 
the  Premtaea.  On  the  19th  of  May  1881,  the  Defendanta  commenced  an 
^ectment,  agmnat  the  Plaintiff,  to  reoover  posaeaaion  of  the  Premiaea.  On 
the  14th  of  November  1881  (before  which  time  the  Caoae  had  been  act  down 
Ibr  trial)  the  Bill  waa  filed,  atating  that  the  Bent  and  Covenants  reaerved 
and  oontained  in  the  Leaae,  had  been  duly  paid  and  performed ;  that,  aince 
the  expiration  of  the  Leaae,  the  Plamtiff  bad  applied  to  the  Befendauta  to 
perform  the  Covenant  for  renewal,  but  that  the  Defendanta,  on  the  ground 
that  aome  of  the  Covenants  in  the  Leaae  had  been  broken,  had  commenced 
an  Ejectment  on  the  several  Demiaea  of  themaelvea  and  Ikhavfre, 
for  the  purpoae  of  eneting  the  Plaintiff  from  *the  Premiaea ;  that  [  *68  ] 
the  breachea  of  Covenant  for  which  the  Action  had  been  brought, 
appeared,  by  the  particulan  thereof,  which  had  been  defivered  to  the  Plaii^ 
t&BT,  to  be  fcrnot  kee|>in^  the  Pkremiaea  in  repair,  and  yielding  them  op  in 
good  repair  at  the  end  of  the  Term,  and  for  not  having  saMod  the  painting 
to  be  doos  aeoordBng  to  the  Covenant  in  that  behalf.  The  Bill  ehar^ed  that 
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all  the  Covenants  in  the  Leas*  bad  been  stiictly  performtd,  oxcept  tbat  part 
of  the  inside  and  oatttde  Wood  and  Ironwork  hiul  not  b«en  painted  twiee 
nitbin  the  two  last  years  of  theTeim;  that  the  omission  had  arisen  from 
accideat  and  inadrertence,  in  consequence  of  the  Plaintiff  having  mislaid 
the  Lease,  and  forgotten  the  exact  time  whan  it  expired  ;  that  the  Plaintiff 
bad,  since,  caused  the  painting  to  be  done,  as  required  by  the  Covenant, 
whereby  the  Covenant  had  been  substantially,  though  not  literally,  complied 
with  ;  that  the  Defendanta  ought  not  to  be  permitted  to  take  advantage  of 
aooh  accidental  omission,  eapeoially  as  they  had  sustained  no  damage  there- 
by, and  the  Flaintlfif  was  willing  to  make  good  such  damage,  if  any,  as  they 
htd  sustained.  The  Bill  prayed  that  the  Defendants  might  be  decreed 
specifically  to  perform  the  Covenant  for  a  renewal,  and  to  obtain  a  licenoa 
to  demiso,  and  to  gmnt  a  Lease  to  tho  Plaintiff,  pursoant  to  that  Covenant ; 
and,  if  neoaesary,  that  it  might  be  referred,  to  the  Master^  to  aseertatn 
whether  any  and  what  damage  had  been  oooaaioned  by  the  accidental  omis- 
sion to  paint  the  Premises  within  the  last  two  years  of  the  Term,  the  Plain- 
tiff offering  te  pay  the  Amount  thereof,  and  tbat  the  Defendants  mig^t  be 
restrained  from  proceeding  with  their  !^eebnenty  and  from  commencing  any 
Action  against  the  Plaintiff,  for  DamagH|  in  tesfeoi  of  any  of  the  Cove- 
nants in  the  Lease. 

[  *69  ]  *The  Defendants,  by  their  Answer,  said  that  the  Rent  reserved 
by  the  Lease,  bad,  from  time  to  time,  been  paid  to  them,  but 
without  any  knowledge  or  notice,  to  cither  of  them,  of  the  breaches  of  Cov- 
enant after  mentioned.  They  then  set  forth  the  particulars  of  the  breacbea, 
wbieh  bad  been  made,  of  the  Covenant  to  paint  and  repair,  and  added  that 
all  aneb  breaobea  were  snbaiating  before,  at,  and  after  the  expiration  of  the 
Lease,  and  were,  as  they  were  advised,  continuing  breaches  at  that  time. 
Ibe  Defendants  further  said  that,  until  Midsummer  1811,  the  Premises 
were  not  insured  at  all,  and  that  they  ware  tben  insured  for  one  yeari>nly: 
that,  from  1812  to  1820,  they  were  oninsnred :  that,  from  Midsummer 
1820,  to  Midsummer  1828,  they  were  insured  in  the  Phcenix  Fire  Office, 
and  tbat,  firom  Midsummer  1828,  to  the  25th  of  December  in  the  same 
year,  they  remained  uninsured :  that,  until  the  25th  of  November  1831, 
they  had  no  knowledge  or  notice,  whatever,  tbat  the  Messuage  had  been 
unmsured  at  any  time  during  the  Term :  tbat,  on  the  28th  of  April  1831, 
a  Surveyor  employed  the  Defendants,  had  surveyed  the  Preouses,  and 
reported  that  the  Messuage  had  not  been  painted,  either  inside  or  outside, 
ibr  ft  considerable  time  longer  than  two  years :  that  the  Messuage  had  been 
injured,  for  want  of  proper  care  and  attention,  and  by  the  repeated  breaches 
of  Covenant ;  and  they  submitted  that,  under  tbe  eirGumstanees,  tbe  Plain* 
tiff  was  not  entitled  to  a  renewal  of  the  Lease. 

Mr.  Knight  and  Mr.  WngM,  for  the  Plaintiff,  now  moved  for  Stt  In- 
.jnnetion  to  restnin  tba  ijieotmint: 
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The  riaintift'  has  no  defence  to  the  Action  at  Law :  he  has  a 
right  in  Equity  only,  under  the  Covenant  to  'renew.    He  ought    [  "70  ] 
to  liavti  au  opportunity  of  trying  the  question  at  Law ;  and, 
wherever  there  is  a  rea8onahlc,(iuestion  to  be  tried,  this  Court  will  not  allow 
the  possession  to  be  changed.    The  IMaintiff  does  not  seek,  by  his  Bill,  to 
be  relieved  against  a  Forfeiture,  but  to  have  the  Covenant  to  renew  specifi- 
cally performed  (a).    Thuir  is  a  broad  distinction  betwccu  the  two  Cases: 
and  the  question  is  whc ilier  ilic  lu  eaodes  of  Covenant  alleged  in  ihe  Auower^ 
ought  to  deprive  the  PluiaLill  ui'  his  i  i-r/ii'.  to  u  Sj  ecilic  Performance.  The 
term  of  21  years  was  suftered  to  ruu  uuc,  without  aiiy  jLjectLuent  being 
brought.    "We  uduut  ihaL  the  Court  will  not  decree  an  Agreement  for  a 
Lease  to  be  specifically  performed,  where  the  Tenant  has  been  guilty  of 
Waste,  or  other  acts  of  misconduct  (6).    But  here  the  alleged  breaches  of 
Coveuant  have  reference  to  tlie  Leiiu  of  21  years;  there  is  no  breach  as  to 
the  Term  agreed  to  be  granieJ.    If  every  Covenant  in  the  Lease  had  been 
broken,  and  the  Term  had  been  suffered  to  ^  couiiuue,  the  Plaintiff  would 
have  a  clear  right  to  fue  reucwaL    The  Covenant  in  question  is  a  separate, 
independent  and  absulute  Covenant.    The  Lessor  does  not  covenant^that, 
the  Tenant  paying  the  Rent  and  performing  the  CoTenanta,  ho  will  r^ow : 
bu|  that  he  will  renew  unless  the  prior  Term  is  determined. 

[The  Vtce-Chancellor : — Thoro  is  a  Proviso  making  the  ^  Tezm'to^oeasei 
QD  breach  of  Covenant.] 

It  has  been  decided,  at  Law,  that  that  Proviso  gives  'the  Laud-  £  •71  ] 
lord  a  right  of  entry  only  (c).  The  House  was  insured  before 
and  at  the  end  of  the  Term ;  and  the  Answer  admits  that  all  the  Rent  has 
been  paid.  By  the  Covenant  to  insure,  it  was  stipulated  that  the  Insur- 
ance should  be  effected  in  a  particular  Office,  and  in  the  joint  Names  of  the 
Landlord  and  Tenant,  and  that  the  Tenant  should  pay  the  Premiums  and 
leave  the  Keceipts  with  the  Landlord,  within  certain  times.  The  Landlord 
then  cannot  be  heard  to  say  that  he  had  no  notice  of  the  neglect  to  insure, 
and  a  Receipt  of  Rent  aft^er  the  times  for  paying  the  Premiums  a&d  leaving 
the  Receipts,  had  expired,  would  be  a  licceipc  after  notice, 

Mr.  Pepyn  and  Mr.  E.  Montagu  appeared  fur  the  Defendants  : 

But  the  Yios-Cbancsllob,  without  hearing  them,  dQlivered  Judgment 
as  follows : 

It  is  repxes«iiited,  bj  th«  Aniwer,  that,  irom  jbfidsummer  1820|  tojMid- 

(a)  See&ndbvT.i^,  MTet.98B;  MS  r.  Bvdley,  18  V«g.  96  {  23b«  v.  Ad^  i  Ban.  4 
AdoI.4£8;  Dm  v.  Unw,  1  Bjtt * Hoodf, Mtj  fl^Y.jBMi^aim  voLIt.  p.96k«ndlli« 

GlMes  there  cited. 
{b)  Sm  18  Y«t.  <t. 

(c)  8m  4iiM&yT.  WMdmmd,  I  Ban.  4  Qmi. 
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aammer  1828,  the  Premises  were  insured  in  tbe  Phwmx  Fire  Office,  vtA 
that,  from  Mtd-snmmer  1828,  to  the  26th  of  Becemher  1828,  they  were  not 
iosored  at  all ;  and  the  question  is  whether  there  is  any  Equity  confessed 
in  this  Answer,  in  respect  of  which  this  Govt  ought  to  interfere,  by  In- 
junction, to  restrain  the  Action  which  hsa  been  brought  to  recover  tbe  pos- 
session of  the  Prem^. 

The  Lease  contains  a  Covenant  on  the  part  of  the  Lessor,  that,  at  the  ex* 
juration  of  the  term  of  21  years,  in  ease  the  Lease  should  not  be  sooner  de- 
tennined  in  consequence  of  any  act  or  default  of  the  Tenant,  he 
[  *72  ]  would  *grant,  to  the  Tenant,  a  new  Lease  of  the  Premises  fbr  tbe 
further  term  of  14  years :  and  it  is  provided  that,  if  default 
should  be  made  in  the  payment  of  the  Rent,  or  the  performance  of  any  of 
the  Covenants  in  the  Lease,  the  Indenture  and  Demise,  and  all  tbe  Oot»> 
nants  and  Agreements  therein  contained,  should  cease  and  become  void,  and 
it  should  be  lawful,  for  the  Landlord,  to  re-enter  on  the  demised  Premises. 
The  foot  is,  that  various  breaches  of  Covenant  were  committed,  by  the  Ten* 
ant,  during  the  Term,  which  the  Landlord  might  have  availed  himself  of  to 
determine  the  Lease,  by  re>entering  on  the  Premises,  if  he  bad  been  oonu- 
lant  of  them.  It  is  expressly  sworn,  in  the  Answer,  that  the  Defendants 
had  no  notice  of  the  omission  to  insure  the  Premises,  until  the  JStb  of  No- 
vember last,  which  is  eight  months  after  the  expiration  of  the  Term.  K, 
during  the  existence  of  a  Lease,  such  a  breach  of  Covenant  is  committed  by 
a  Tenant,  as  that  a  Court  of  Equity  would  not  have  interfered  to  prevent 
the  Landlord  from  taking  advantage  of  the  forfeiture  of  the  Lease,  had  he 
known  of  the  breach  and  proceeded  to  determine  the  Lease,  he  ought  not  to 
be  placed  in  a  worse  situation  after  the  expiration  of  the  Term,  than  he  would 
have  been  in  bad  he  known  of  the  breach  and  avuled  himself  of  it,  before  the 
Term  expired:  and, upon  that  ground,  X  must  refuse  this  Motion. 


The  Plaintiff  afterwards  gave  the  Defendants  Judgment  in  the  Action, 
with  a  stay  of  Execution,  and  amended  his  Bill,  with  a  view  to  show  that  tlie 
Defendants  had  precluded  themselves  from  taking  advantage  of  the  breaches 
of  Covenant,  by  acceptance  of  Rent  and  otherwise,  after  they  l^^id 
[  *73  ]    Notice  of  the  breaches.   After  *the  Amendments  had  been  an- 
swered, the  Plaintiff  renewed  his  Motion  before  the  Lord  Chan- 

cdhr. 

On  the  18th  of  July  1832,  his  Lordship  made  the  following  Order :  That 
the  Judgment  obtained  by  the  Defendant,  in  the  Action  brought  by  him, 
against  the  Plaintiff,  for  the  recovering  of  the  Leasehold  Premises  in  the 
Pleadings  mentioned,  ought  to  stand ;  tmt  that  the  Execution  upon  the  said 
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Judgment  should  be  gtayed  until  the  Trial  of  tho  Issues  after  directed  shall 
be  had,  and  the  further  Order  of  this  Court :  That  the  Parties  should  pro- 
ceed to  a  trial  at  Law,  in  the  Court  of  Common  Pleas,  ou  or  before  the  Sit- 
tings after  Easter  Term  then  next,  on  the  following  Issues  ;  viz.  First,  whe- 
ther Adams,  his  Executors  Administrators  or  Assigns,  or  any  of  them,  had 
or  not  made  default  in  tlie  due  observance  and  performance  of  any  or  either 
of  the  Covenants  contained  in  the  Lease  of  the  24th  of  October  1810,  on 
bis  and  their  part  to  be  observed  and  performed  :  Secondly  whether  he  or 
they,  or  any  of  them,  had  or  not  made  di-fault  in  the  due  observance  and 
performance  of  any  or  either  of  such.  Covenants  and  Agreem«iu»,  ol  which 
the  Lessor,  his  Executors,  Administrators  or  Assigns  might  have  availed 
himself  if  the  Term  had  not  expired  ;  and,  if  either  of  the  above  Issues 
should  be  found  in  the  aG5rmative,  then  it  was  ordered  that  the  Parties  should 
proceed  to  the  Trial  of  the  Third :  whether  the  Lessor,  his  Executors,  Ad. 
ministrat'tit-  or  Assigns,  had  done  any  act  to  disentitle  himself,  or  themselves 
from  taking  advantage  of  such  default:  and  the  Judge  was  to  endorse  any 
Matter  specially  on  the  po»tea  ;  and  the  Defendants  ii  this  Court,  were  to 
be  PlaintiSis  at  Law,  and  the  Plaintiff  io  this  Court  was  to  be  Defendant  at 
Law. 

•The  Issues  were  tried  before  Lord  Chief  Justice  Tindal,  on     £  '74  j 
the  7th  of  February  1833,  when  VerdicLi  were  found,  for  the 
Plaintiffs  at  Law,  upon  each  of  them  :  and  tho  Bill  was  ultimately  dismissed 
with  Costs. 


WlUJAKB  V,  PaBXINBOS. 

1S31 :  Idth  December — De/mdanL — QuUempt. — Pro  Conj^sso. 

A  0«fen4«aty  wlw  wu  in  OouMBpl  for  not  avilraibig  fhn  BW,  on  being  broaght  to  the  Bar  of 
die  Covrt,  noder  11  Geo.  4,  aad  I  WU.  4,  e  S6,  RiUe  6,  dapotti  tJiat  aiw  wai  nxuMn,  by 
reason  of  I'ovcrty,  to  employ  a  SoUdlorto  pa(  in  her  Amwcr,  npoA  which  the  nsnal  rdhiw 

cnce  wa»  made  to  tlic  Master. 

Tho  Defendant  refused  to  make  any  Statement  to  the  Matter ,  as  to  uic  subject  of  the  Refer- 
ence. Upon  which  the  Court,  ordered  Proceedings  to  be  taken  under  the  3d  Kulo  of  the 
Act|  fof  taking  the  Bill  pro  t»n/umt  ngainit  her. 

Thb  Defendant  had  appeared  to  the  Bill,  bat  refoaed  to  answer  it;  tad 
she  was  committed  to  the  Fleet  for  the  Contempt. 

On  the  23d  of  November  1830,  she  was  brought  to  the  Bar  of  the  Court, 
by  Writ  of  Alim  Pluries  Habe<u  Corpus  cum  Causisy  to  answer  her  Con- 
tempt for  not  puttiDg  in  her  Answer  to  thu  Eill ;  and,  having  been  sworn 
and  examined,  ptmoani  to  11  Qeo.  4,  and  1  Will.  4»  o.  86,  a.  16,  Rule  6, 


Digitized  by  Google 


76  OAfflBS  IN  CHANOBRY. 


18S1.— WnUsDM  V.  PtokiaMii. 

she  deposed  that  slie  was  unable,  hy  reason  of  iier  Poverty,  to  employ  a  So- 
licitor to  put  in  her  Answer  :  upon  which  it  was  ordered  that  it  should  be 
referred  to  the  Master,  to  inquiro  and  state  whether  the  Detendaiu  >vas  or 
was  not  unable,  by  reason  of  lier  Poverty,  to  employ  a  Solicitor  to  put  in 
her  Answer  to  the  IVdl  ;  and,  in  the  meaa  time,  it  was  ordered  that  she 
should  be  remanded  to  the  Fleet. 

The  Master  certified  that  he  had  been  attended  by  the  Sollcit- 
[  *7o  J  or  for  the  Plaiatifts,  and  had  caused  Notice  *to  be  given,  to  the 
Defendant,  retquiring  her  to  bring  in  a  Statement  as  to  her  inabil- 
ity to  pmph>y  a  Solicitor  to  put  in  her  Answer  ;  but  that  the  Defendant  had 
not  brought  in  any  Statement,  nor  had  any  Person  appeared  before  him  oa 
her  behalf;  and  that  he  was,  therefore,  unable  to  ascertain  whetlier  the  De- 
fendant was,  or  was  not  unable,  hy  reason  of  her  Po?ertj,  to  empioj  a  iSo- 
licitor  to  put  in  iicr  Answer. 

A  Clerk  to  tke  PUiintiff's  Solicitor,  made  an  Affidavit  that  he  had  served 
the  Defendant  with  a  Copy  of  a  Warrant  to  proceed  before  the  Master,  and 
that,  at  the  same  time,  he  explained  to  her  that  it  was  required,  by  tho 
Master,  that  siie  slionld  cause  to  be  filed  in  the  Master* 8  Otii  'o,  :i  State- 
mri  t,  and  Evidence  in  support  of  it,  of  her  inability  to  employ  a  Solicitor 
in  the  Cause  ;  but  that  the  Defendant  positively  declfired  that  she  would  not 
file  any  Answer  to  the  Bill,  or  carry  any  iitate  of  Facts  into  the  Master^s 
Office.  Mr.  Orchard,  a  solicitor,  also  deposed  that  he  had  called,  several 
times,  on  the  Defendant,  in  the  Fleet  Prison,  for  the  purpose  of  preparing  a 
short  Statement  of  Facts  roirarding  lier  inability,  by  reason  of  Poverty,  to 
put  in  an  Answer,  to  enable  tho  blaster  to  report  thereon ;  but  that  the  De- 
fendant declined  to  carry  any  State  of  Facts  into  tho  Master* s  Office,  or  to 
put  in  her  Answer  to  the  Bill.  The  Defendant  still  persisting  in  her  Con- 
tempt, on  the  15th  of  December  1831,  the  T'lce-Chajicellor  ordered,  on  the 
Motion  of  Mr.  Cooper,  supported  by  the  above  Affidavits,  that  a  Writ  of 
Ifahcas  Corpus  cum  Causii,  should  issue,  directed  to  the  Warden  of  the 
fleet,  commanding  him,  at  the  return  of  the  Writ,  to  bring  tho  Defendant 
to  tho  Bar  of  the  Court,  to  answer  her  Contempt ;  and  the  Clerk 
t  J  in  Court  for  the  Plaintiffs,  was  'then  to  attend  with  the  Kecord  of 
the  Eiil,  in  order  Uiat  Uie  sane  migUt  be  deoroed  to  bo  taktn  pro 
confesso  against  her. 

His  JTonor,  after  pronouncing  this  Order,  observed  that  the  coaduot  of 
the  .1  'efeiidant,  was  an  aLrgravation  of  her  oriiii;infil  Contempt. 

On  the  22d  of  December  1831,  the  Defendant  was  brought  to  tho  Bar  of 
the  Court  accordinglj,  and  the  Jdecord  of  th^  Bill  being  ready  and  sho  still 


Digitized  by  Google 


OASES  IN  CHANCEBT 


77 


ISai^MkiMMm  Vlint 

persisting  in  her  Contempt,  and  refusing  to  put  in  her  Answefi  it  was  order- 
ed that  the  Bill  ahould  be  taken  pro  eo^ftito  against  her*. 

Beg.  Lib.  B.,  1831,  fol.  594. 

•  It  wenu  tfiAt  die  Order  of  tiie  15th  of  l>eceinber  was  made  ander  the  td  Ride  of  the  Aet 
abore  referred  to.  When  that  Order  was  applied  for,  it  tfis  doubted  whether  Oe  Id  or  dM 
19th  Bole  ejqpned  to  the  Ciee.  £<m  the  next  Ceie. 


•Ativi^'son  V,  Flint.  [  •77  ] 

1S3I :  S9d  l>MmAw^D^^»dant^  Omtempt^Pn  On^euo, 

A.  reference  lunpfaig  b^i  made,  ander  10  Geo.  4,  and  1  Will  4,  c.  S6,  Rule  6,  neither  the  De> 
fendant  nor  anj  Person  on  her  behalf,  appeared  before  the  3fai>ifr,  thou;;h  she  had  been  per- 
sonal! j  soamooed.  The  Matter  proceeded,  ex pcuU,  with  liie  Inquir/,  and  reported  that  the 
DeftndmtiSd  not  appear  to  beimahle,  reeeoo  of  her  PoTcrty.  to  eroploj  •  Solicitor  to  pat 
in  her  AMwer.  The  Comt  refined  to  order  the  BUI  to  be  tehen proeonJet»Ot  bet  refened  It 
bac  k  to  the  Master  to  review  his  Beport,  and  ordered  the  Warden  of  the  Fleet  to  produce  the 
Defendant  before  the  Mauler  at  sach  time  and  Place  as  the  McuUr  ahonld  eppoia^  and  that 
the  Inquiry  should  be  proceeded  with  in  Defendant's  presence. 

On  4iM  10th  «f  Aogost  1881,  a  referenoe  timilaT  to  that  in  the  preoedmg 
Caie,  had  been  made  to  the  ifoster.  On  the  2l8t  of  Norember  18S1,  the 
Mntmr  eertified  that  he  had  made  llie  laqniry  in  the  pfosenee  of  the  Pkiin> 
tiff* a  Solieitor,  no  Pevaon  attendmg  on  behalf  of  the  ]>efendant,  thoogh  ahe 
had  been  peiaonaUj  aaimiuined ;  and  that,  on  reading  an  Affidavit  made  be» 
fore  him  on  the  Plaintiff 'a  behalf,  he  fonad  that  it  did  not  appear  to  him  that 
the  BefSmdant  waa  imable,  bj  reaaon  of  her  Poverty,  to  eni|iloja  Solieitor 
to  put  in  her  Anawer. 

On  thia  day,  Mr.  JMefkld,  the  PkOntiff,  appfied  to  hate  the  Bfll  ta> 
hen  fTo  eoi^eno  againat  the  Defendant. 

But  the  Vtoe-Cktmedlor  referred  it  ba«k  to  the  MaaUr^  to  review  hia 
Report ;  and  ordered  that  the  Warden  of  the  Fleet  abonid  produce  the  De- 
fendant, before  the  Maaiarj  at  aneh  taaM  and  place  aa  the  Muter  ahonld  a^ 
point,  Mid  that  the  Inquiry  ahonld  be  proceeded  irtHi,  in  the  Deftadant^ 
pteaenoe. 
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[  '78  ]  *MaOXXNNOK  V,  S£W£LL. 

1831  :  16th  December.    WiU.— Construction. 

Tettfttfix  baqneached  h«r  R«riiliM»  1b  Tntt  Jbr  her  D«i|^Mr  OmvIIm  far  lift,  and  after  bar 
^  death,  for  her  Granddaughter  if  she  shoald  survive  her  Hother,  and  attain  21,  Lui  in  case  she 
should  not  sunive  licr  Mother,  and  altaiii  21.  thoii  in  Trn«!t  for  such  other  Child  or  Children 
of  the  I'estatrix's  ^aid  Daughter,  m  ghoald  be  living  at  their  Mother's  death,  to  be  paid  to 
them  after  her  death  as  they  atuined  21,  and  ifall  such  other  Children  of  the  Testatrix's  said 
Daughter,  §kmM  dit  htfbn  oMawM;  SI,  dien  Id  Tmal  Ibr  L  U.  The  Gtaiutodaiigbter  at- 
tained 21,  but  did  not  survive  her  Mother.  Another  Child  of  the  Testatrix's  Daughter  at- 
tained 21,  but  did  not  survive  his  Mother}  aAenrarda  tlie  Daughter  died.  Held,  tiiat  the 
Bequest  over  to  L,  M.  took  eD'ecU 

Ltdia  Ybbhov,  bjrber  WiU,  dated  the  llUiof  July  1782,  disposed 
of  her  Bemdaary  Penonal  Estate  in  the  following  words:  *<And,  as  to  the 
rest,  lesidae  and  remainder  of  ell  mj  Personal  Estate  and  Effects  vhatsoeT- 
er,  andwheresooTcr  I  give,  devise  and  bequeath  the  same  ante  Lord  Bawke  and 
Jfikn  jlforeA,  upon  Trust  to  lay  out  and  invest  the  same  in  or  upon  saeh  of  Iha 
Pubfie  Fnnds,  Stocks  or  Qovemment  or  Real  Seearities,  as  they  shall  think  pro- 
per, the  same  to  be  taken  in  their  joint  Names,  and  to  be  had  and  held  by  them, 
and  the  survivor  of  them,  his  Executors  and  Administrators,  upon  Trust  to 
leeeive,  answer  and  paj  the  Dividends,  Interest  and  Ineome  thereof,  from 
time  to  time,  as  the  same  shall  become  due  and  payable,  unto  my  Daughter 
Oaroline  JDtwar^  for  and  during  the  term  of  her  natural  life,  for  her  sole  and 
separate  use  and  benefit,  and  not  to  be  subject  to  the  Control,  Debts  or  En- 
gagements of  her  present  or  any  future  Husbands  and  Husband,  and  her  Re- 
ceipts, from  time  to  time,  shall  be  the  only  aulBoient  discharges  for  the  same 
notwithstanding  her  Coverture,  and,  from  and  after  her  decease,  upon  Tmat| 

to  asngn,  transfer  and  pay  the  Principal  thereof,  with  the  Diri- 
[  "79  3    dends  and  'Interest  then  grown,  unto  my  Grand-daughter,  Cantiuu 

LyUa  Dtwar^  if  she  shall  survive  her  said  Molhet  and  live  to  at 
tain  the  age  of  21  years,  and,  in  the  mean  time,  after  her  said  Mbther'a  do- 
oease,  to  pay  and  apply  the  Dividends,  Interest  and  Income  thereof,  for  or 
towarda  her  Maintenance  and  Education ;  and,  in  case  the  said  Cearodm 
Z^dia  Dewar  shall  not  survive  her  said  Mother  and  live  to  attain  the  age  of 
21  years,  then  upon  Trust  to  asngn,  transfer  and  pay,  all  the  said  Trust 
Stocks  and  Premises,  to  such  other  Child  or  Children  of  my  said  Daughter 
CaroHm  3hmr^  in  such  manner  as  she  shall,  by  any  Writing  under  her 
hand,  notwithstanding  her  Coverture,  nominate,  direct  or  appoint ;  and,  for 
want  of  such  nomination,  direction  or  appointment,  then  in  Trust  to  assigia, 
transfer  and  pay,  all  the  said  Tmst  Stocks,  Securities  and  Premises,  to  such 
other  Child  or  Children  of  my  said  Daughter,  CaroUm  Jhwar^  as  Ml  b§ 
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lUmgat  the  time  of  herdeeeate^  equally  to  bo  divided  between  them,  sharo 
and  share  alike,  if  more  than  one,  and,  if  but  one,  then  the  whole  to  such 
onljr  Child,  and  to  be  paid  them  respectively  after  their  said  Mothers  de- 
cease^ when  and  aa  thof  n^feetively  »hall  have  attained  the  agt  of  21  yeart, 
and,  in  the  meantime  after  their  aaid  Mother's  decease,  the  incozno  of  their 
respectWe  portions  to  be  paid  or  applied  for  or  towards  thsir  Maintenance 
and  Education  respectively:  and,  in  case  of  the  death  of  any  of  them  before 
sneh  age,  then  the  Share,  or  Shares  of  soch  Child  or  Children  so  d  vi  ;)  ^  ^^i^vll 
go  and  be  paid  to  the  survivors  or  survivor  of  them,  at  such  time  as  iiis,  her 
or  their  original  Share,  or  Shares,  is  or  arc  made  payable  as  aforesaid  :  and, 
\faU  •uA  other  ChUdren  rfmy  $aid  Pauper,  Caroline  Dewfir,  elM  hap- 
pen  to  die  brfore  attainment  of  the  eaid  age  of  21  y«arf ,  then  in 
•Trust  for,  and  I  g^ve  the  same  to  my  Daughter,  Louiea  Mackin-   [  *80  ] 
Hon,  her  Executors,  Administrators  and  Assigns.''   And  the  T«8p 
tatrix  appointed  Lord  ffawke  and  John  March  Executors  of  bor  WilK 

The  Testatrix  died  in  August  1789.  After  payment  of  her  Funeral  and 
Testamentary  Expenses,  Debts  and  Legacies,  there  was  loft  standing  in  her 
Name  SfidOl.  Three  per  Cent.  Reduced  Annuiti**,  the  Dividends  whereof 
were  paid  by  Lord  ffawie,  the  surviving  Exc^lor,  to  the  Testatiix»s  Daugh- 
ter, CaroUne  D^war,  during  her  life.  OmUine  Dewar  did  not  sur- 
vive her  Mother,  CaroUne  Dewar,  bo* died  in  April  1800.  In  April  1804, 
CaroUne  Dewar^  in  exercise  of  th«  Power  ©ven  «»ber  by  the  Will,  appoint- 
ed l,000f.  part  of  the  5,600/.  fitock,  to  her  Son  John  Jkwar*  In  Decern* 
her  1812,  John  Dtwar  die^i  having  previously  attained  the  age  of  21  years. 
Maria  J>€war,\M  Wid«w,took  out  Letters  of  Admistration  to  his  Effects. 
In  April  1821 ,  Caradne  Dewar  died.  She  had  no  other  Children  than  John 
Dewar,  and  Ca^ne  Zydia  Detoar,  In  June  1824,  Jfaria  Dewar  died, 
leaving  the  2>efendaat8  Caroline  Dewar  and  Menrtf  Dewar,  her  only  Cliil* 
dren  by  Mn  Dewar.  The  Testatrix's  Next  of  Kin  at  her  death,  were  her 
three  Daughters,  Louita  Mackinnon,  Caroline  Dewar,  and  MizahHh  Du^ 
pent.  Louiea  Mat^innon  died  a  Widow  in  1816,  and  the  Plaintiff  Daniel 
Maekinnan,  the  Elder,  took  out  Administration  to  her  Effects.  Tlio  Defend- 
ants Caroline  Dewar,  and  Henry  Dewar%  as  the  only  Children  of  J**hn 
Dewar,  the  surviving  Child  of  Caroline  Dewar  deceased,  were  entitled  to 
the  grant  of  Administration  of  the  Effects  of  Caroline  Dewar  de* 
ceased,  but  had  not  obtained  it.  In  April  1822,  Mrs.  Dupont^  *in  [  *81  ] 
consideration  of  natural  Love  and  Affection,  assign cmI,  to  the  De- 
fendant Daniid  Maekinnon,  the  yoiin;;cr,  (who  was  her  Great-nephew)  alt 
thA  distributive  and  other  Parts  and  Sliarcs,  Sums  of  ^foney.  Estate  and 
Effects  which  she  then  was  or  might  become  entitled  unto  under  the  Will, 
or  as  one  of  the  Next  of  Kin,  of  Lt/dia  Fenion,  Mrs.  Dupont  died,  without 
Ittue,  in  1824. 

Vol.  V.  8 
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The  Bill,  which  was  filed  by  Jianiel  Mackinnon,  the  elder,  as  the  Person- 
al Representative  of  Louisa  Mackinnon,  against  Setvdl  and  JTobsu-s,  the 
Beprescntatives  of  Lord  Ilawke^  Danid  Mackinnon,  the  younger,  and  Hen- 
ry  Deivar  and  Caroline  Dewar,  prayed  that  the  true  Construction  of  the 
Trusts  contained  in  the  Will  of  Lydia  Venwn^  as  to  her  ilesiduary  Person- 
al Estate,  might  bo  declared,  and  that  the  rights  and  interests  of  the  Pialn- 
tiif,  and  of  Daniel  Mackinnon  the  younger,  Caroline  Dewar  and  Henry 
Dcivar  (if  any)  to  and  in  the  clear  Residuary  Personal  Estate  of  Lydia  Vet- 
non,  might  be  ascertained  and  declared,  and  that  Sewell  and  Holme*  might 
be  decreed  to  transfer  the  Residuary  Personal  Estate  of  Lydia  Vernon,  re- 
maining unappointod  by  CarofxM  JhwoTf  to  the  Plaintiffi  or  aa  the  Court 
should  direct. 

The  facts  above  stated  were  found,  by  the  Master ,  m  pursutnce  of  the 
Decree  made  on  the  hearing  of  the  Caofe*  by  which  he  was  directed  to  in- 
quire whether  Caroline  Lydia  i>etcar  survived  licr  Mother  Caroline  J)war, 
and  when  they  died  respectively,  and  ivhetbor  Caroline  Dewar  OTcr  and 
ifhen,  and  to  whnt  txtent,  and  in  whose  favour  executed  the  Power  of  Ap» 
poiniment  given  to  her  by  the  Testatrix's  Will,  and  whether  Caro- 
£  '82  ]  line  Dewar  had  aiiy  and  what  Children  or  Child  •besides  CaroUnM 
Lydia  Dewar,  and  WLother  such  other  Children  or  Child  were  ov 
was  living  or  dead,  and,  if  dead,  wVr  n  they,  he  or  abo  died;  and  whether 
they,  he  or  she,  lived  to  attain  the  age  of  21  years,  and  irho  were  the  J^€xl 
of  Kin  of  the  Testatrix  living  at  her  dcatK.  and  wbeiher  wy  of  lhan  were 
dead,  and  who  were  their  Personal  Rcprcsenta'.'u  cs. 

The  Cau.^c  noir  came  on  to  bo  beard  for  FurtUoi  Directions. 
Mr.  Knight  and  Mr.  Beamei  for  the  Platnliff :  * 

It  is  a  settled  rule  of  conatraction,  that,  vbere  %  Tcatat^  haa  made  «  Bo* 
qneat,  which  maj  fail  in  more  than  one  event,  and  hat  mada  a  limttaUoo 
over  of  the  Property  bequeathed,  in  words  whioh  do  sot  take  io  all  the  events 
in  which  the  prior  Gift  may  fail,  ihoae  irords  inclode  every  ease  of  failure. 
Jones  V.  We$tcomb  (a).  Mufroj^  v.  Jone»  (6).  The  intention  of  the  Tc8> 
tatrix,  in  this  Case,  vas  that,  if  at  the  death  of  CaralUu  Dewar  none  of 
that  Lady 'a  Chihlren  could  take  her  Bcaiduary  Estate,  it  ahould  go  to  Lou- 
tM  Jilaeidnnont  or,  in  other  words,  that,  on  the  failing  of  the  prior  Limitsr 
tion,  and  not  on  its  failing  in  a  particular  mode,  the  Limitation  over  ahonld 
take  cflfoct.  The  consequence  ia  that,  as  neither  of  CaroHni  D€mir*$  Chil- 
dren survived  her,  Louisa  Mackinmn  is  entitled  to  the  Bcteidue.  If  any 
other  Conatruction  is  put  tn  the  Language  of  tho  Bcsiduary  Bequest,  the 
Besiduo  will  be  undisposed  of:  but  the  Court  never  putssueh  a  Constrno- 

(a)  1  BftikkasCpLie.  <6)  tV4S.4.B.ai& 
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tion  on  the  LanL'uapie  of  a  Will,  ns  will  create  an  lotesUc^,  except  wlicro 
tUo  wonia  will  not  atlrait  of  any  other  construction. 

•Sir.  E  Sin/Jni  nnd  Mr.  Jiarber^fot  ihc  Defendant  Daniel  [  'SS  ] 
JMackinnoii  the  younger : 

The  Cases  cited  arc  tot;ilIy  different  from  this  Case.  In  Joves  v.  ire-jf- 
comh,  the  Testator  bequeathed  a  Term  for  years  to  liis  Wife  for  life,  and, 
nftcr  her  death  to  tlic  Child  she  was  thcii  cncciiUc  with,  and  if  ihc  Cliild  died 
before  21,  tiiaii  he  gave,  Oac-third  of  the  Term,  to  his  Wife,  and  the  other 
Two  thirds  to  other  Pci^ons.  It  happened  that  the  Wife  was  not  enceinte 
at  all ;  so  that  the  ohjcet,  on  the  failure  of  which  the  Gift  over  was  to  tako 
effect,  was  removed  more  than  in  the  manner  contemplated  by  the  Testator, 
The  Language  of  the  Bequest  over,  more  than  included  the  event  that  hftp* 
pen«d.  This  Case  is  the  reverse  of  Jona  v.  W  esfcomb.  It  wa?  in  a  given 
event  only  that  the  Testator  intended  Louisa  Mackinnon  to  take.  Can  it 
be  fairly  collected,  from  any  part  of  this  Will,  that  the  Testatri.x  meant,  what 
abe  certainly  has  not  expressed,  namely,  that  if  nobody  could  take  under 
the  prenooa  Gift,  then  the  subsequent  Limitation  should  take  eflfect  ?  It 
has  never  been  held,  in  any  Case,  that,  because  there  va9  no  PenoD  capa* 
ble  of  taking  the  Property  beqiie.ithed,  it  should  go  to  a  Person  who  was  to 
take  it  nader  circumstances  totally  different  from  those  that  happened.  If 
tbd  eonstraction  which  the  Plaintiff  contends  for,  is  put  upon  tliis  Residuary 
Beqaest,  the  Court  will,  in  effect,  strike  oat  some  of  the  words  in  which  it  is 
expressed,  and  introduce  others  ;  and  the  consequence  will  be  that  Louisa 
Mackinnon  will  take  the  Fund  on  the  happening  of  an  event  on  which  it  is 
Dot  ^ven  to  her,  and  the  Children  of  John  Deioar  will  be  excluded  from 
participatiDg  ia  it.  The  Residue  is  given,  to  Louisa  Mackinnon^  in  case  all 
the  Gbtldreo  of  €karolm*  Dwar  die  before  the  attainment  of  21 : 
bat  John  Jhwar^  as  well  as  Caroline  Ltfdia  'Dewar,  attained  21 ;  [  *84  ] 
how  then  ean  Louisa  Maekmtun  be  entitled  to  the  Fand  f 
Mr.  in  reply : 

The  Testatrix's  intention  was  ik^  if  the  pierionsBeqnest  failed  in  either 
of  the  modes  pointed  out,  then  Loui$a  Maeidnnon  shonld  take  the  Besldue. 
It  eottld  make  no  diflbienee,  to  the  Testatrix,  whether  the  prior  Gift  failed 
in  one  mode  or  the  other.  If  there  had  been  one  sarviring  Child  of  Caroline 
J^eweoTf  that  Child  would  have  taken  the  Besidoe,  to  the  exclaston  of  the 
Issae  the  other  Children.  If  CfaroUne  I^dia  Dtwar  had  died  nader  21, 
leaving  Issae,  they  wonld  not  have  taken;  and,  if  all  the  Children  of  Caro- 
line  pBwar  had  died  nnder  21  leaving  Issue,  Mrs.  Madklunon  would  have 
taken  the  Reeidue,  and  the  Issae  would  have  been  excluded.  The  prior  Be- 
qoeat  having  ikiled,  the  sahstitated  Bequest  to  Lntua  Maddmw»t  ^  ta> 
htftalbet. 
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Mr  Swan$lon  iin«l  Mr.  CAiji^  appeared  for  tlie  DcfcsdaaU  J/eiii;^  Diwwr 
and  Caroline  Dewar, 
The  ViCE-OiiAKceLLOR : 

TTpoQ  merely  reading  the  Claoso  by  vlitch  tbo  Testatrix  disposes  of  lier 
Btisiditarj  Bstatc,  it  is,  I  think,  impossible  to  donbt  what  the  Testatrix 
meant ;  beeaase,  in  the  first  inttance,  slic  gives,  to  tier  Daughter,  a  Life  In- 
terest in  tbo  Securities  in  which  the  Besiduo  is  to  bo  invested ;  and  then,  on 
the  death  of  her  Daughter  she  directs  the  Trustees  to  transfer  the  Securities 
to  her  Grand  daugl»tci\  Caroline  L^dia  Dctcar,  if  she  shall  survive  her  Moth- 
or,  and  live  to  attain  the  age  of  21  years.    So  that  the  Donee  is  to  answer 

the  description  both  of  surviving  the  Mother  and  attaining  21 ; 
[  *d5  ]   and  *tben,  in  case  Caroline  Lydia  Deicar  shall  not  survive  her 

Mother,  and  live  to  attain  the  age  of  21  years,  a  different  diaposi* 
tion  is  made  of  the  Fond.  That  disposition  is  made,  in  the  first  instance,  in 
terms  which,  through  the  medium  of  an  Appointment  by  the  Mother,  tnighk 
have  had  the  efiect  of  giving  the  property  to  any  of  her  other  Children,  gen* 
orally,  leaving  tbo  Mother  to  exercise  her  own  discretion,  as  to  whether  her 
other  Children  should  or  not  take  absolutely  in  her  lifetime,  even  although 
they  were  minors.  Bnt,  if  the  Power  of  Appointment  be  not  exercised,  then 
the  Trustees  are  to  assign  the  Residuary  Fund  :  to  such  other  Child  or 
Children  of  my  said  Daughter  Caroline  Dewcar  as  shall  be  living  at  Uio  tiroc 
of  her  decease,  equally,  to  be  divided  between  them,  share  and  share  alike, 
if  more  than  one,  and,  if  hut  one,  then  the  whole  to  such  only  Child,  and  to 
be  paid  to  thcra,  respective!}',  after  their  said  Mother's  decease,  wlien  and 
as  they  respectively,  shall  have  cttaincd  the  age  of  21  years,  and,  in  the 
meantime,  aficr  their  said  Mother's  decease,  the  Income  of  iheir  ic^pectivc 
Portions  to  be  paiil  or  a]  plied  for  or  towards  their  Mainlcijiincc  and  Educ.i- 
tioii  respectively  ;  and,  if  all  such  other  Children  of  my  snid  Dauuhter  ('(77- 
oUne  Jjcirar,  shall  happen  to  die  beiltre  ii[:u:iinioiit  of  the  suid  w^c  of  21 
years,  iIm  ii  in  Trust  fi  and  I  ^ive  the  sr.me  to  my  Daugliter  Louisa  Mock- 
inmuS'  Tlie  question  is  \vhether  the  Testatrix  did  not  mean  to  make  a 
Bequest  over  in  Ciise  none  of  the  other  Children  of  her  Daughter  CuroHne 
Dewa)\  survived  their  Mo:hcr  and  attnlned  21.  In  niy  oj  inion  it  is  clear 
that  she  meant  her  Residuary  Estate  to  go  over,  in  the  event  of  that  contin- 
gency hajjpcning.    Then  the  question  is  uhcther  I  am  not  at  liberty  so  to 

construe  those  words,  uhich  do  nut  arLilicially  express  thatcondi- 
£  "86  j    tion,  as  the  Court  "construed  the  words  in  Jones  v.  Westcomb,  and 

Murray  v.  Jones.  And  I  certainly  think  t'n.u  I  am  not  doing  more 
violcnco  to  the  expressions  used  hy  the  TesUiUix  in  tliis  Case,  if  I  cunstruc 
thcin  so  as  to  make  Lou'usa  JMucklnnon  take  in  the  event  tliat  has  happened, 
than  was  duue  to  the  language  ui'  LuUy  JJuUi»  Will,  lu  llie  case  ui^  Murray 
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V.  JoHtM*  The  exact  wordU  used  id  iho  Bequcdt  in  Janet  v.  )K<rt<cow5,  ate 
not  statecl)  in  tbo  Seport ;  but*  taking  their  effdct  to  bo  as  it  ia  there  rep- 
resented, the  Partyt  contemplating  that  there  might  be  a  Child  bom,  makes 
a  Qifc  over,  in  the  event  of  the  Child  dying  under  the  age  of  21.  The  ex* 
pression :    if  the  Child  shall  die  under  21,'*  is  equivalent  to  the  expression : 

if  the  Child  shall  not  live  to  attain  21/'  It  points  to  the  same  event,  al- 
though 4ho  a'ords  ar;»  not  the  same  ;  and  I  cannot  but  tlitnk  tliat  the  Bequest 
over  in  this  Case,  in  the  event  of  the  Children  that  majr  sorvive  the  Hoihcr 
not  attaining  the  age  of  21,  is  but  equivalent  to  a  Bequest  over  in  tlie  event 
of  there  being  no  Child  who  shall  survive  the  Mother  and  attain  21 ;  and 
although,  by  putting  that  construction  on  the  Gift  over,  violence  is  done,  to 
a  certain  extent,  to  the  words  of  the  Will,  yet  more  violence  is  not  done  to 
them  than  has  been  done  in  similar  Cases :  and  I  have  to  add  that  the  inten- 
tion of  the  Testatrix,  as  it  is  to  bo  collected  from  tlie  context  of  the  Will, 
appears  to  require  that  the  Ijanguage  of  the  Bequest  over  should  receive  the 
construction  which  I  have  put  upon  it :  and  I,  therefore,  think  that  Zom'sfl 
Maekinnon  is  entitled  to  the  Residuary  Fund. 

All  Parties  must  have  their  Costs  out  of  that  Fund. 


*Casauajob  V,  Stbodb.  [  *8T  ] 

18"1  :  17th  Dcrcml)Cr.  1S32:  lOtli  Jnnnnrr.  Tndoture  Art. —  Vi  nilor  and  Ptircliastr, —  Title.  » 
The  General  Indosurc  Act,  so  far     it  enacts  that  the  Comuiissioncr'a  Oalh,  and  the  appoint- 

nicnt  of  aiijr  new  Comuksiooer,  »luill  be  Annexed  to  and  enrolled  willi  the  Awanl,  U  merely 

direetery. 

An  Inclo-iiirc!  Act  directed  Allotments  to  be  made  to  A.  ns  n  full  Compensation  forhbiisbK 
to  the  Soil  of  ilic  W.iifc  as  Lord  of  the  Mnnor.  for  liis  ri;,'5il  to  the  Tithes  iUi  llector,  nnd  fiw 
hU  right  of  Common  I'art  of  the  Waste  bad  been  used  hy  the  Lord  as  a  Kabbit- warren.  Imt 
no  mention  of  it,  m  «nch,  wm  nado  in  the  locloanre  Act.  nor  did  it  appear  that  tlie  Lord  hjd 
any  right  of  Virnmn  in  the  Waste.  The  Commissioncni  made  an  Allotment  to  il.  oa  a  full 
Compensation  for  his  Right  and  Interest  in  the  Wnrrcn,  nnd  also  three  otlicr  Allotment?  ns  a 
full  Ccmpensnlion  for  hi«t  Ri^'hts  nhovcmcntioncrl :  llclil  tliat  J.'s  Title  to  ilie  AlloUucnt  iti 
respect  of  thu  Warren  rould  not  i>c  objcvlcU  to,  as  thai  Aliotiucut  was  a  portion  of  the  Lord's 
Gonpenantion  for  hta  right  of  SoiL 

The  Estates  of  the  late  William  Sfrode,  Esq.,  situate  at  Northaiv  in  tlje 
County  of  Hertford,  having  been  sold  under  the  Decree  in  tliis  Cause,  and 
W.  W.  Drake,  Esq.,  who  had  jturchased  certain  parts  of  those  Estates,  hav- 
ing objected  to  the  Title,  it  'vn?^  rclerrcd  to  the  Master  to  i!i(|uire  and  state 
whether  a  good  Title  could  be  made  to  the  purcliased  Premises.  The  3tas- 
ter  reported  in  favour  of  tbo  Title  ;  upon  which  the  Purchaser  took  an  ex- 
ception to  the  iieport,  on  the  following,  amongst  other  grounds* 


Digitized  by  GooqIc 


89 


CASES  IN  CHANCERY. 


— Ciis.imi^jor  V.  Siroilo. 

*'  First:  Because  it  is  allege*!  that  tlie  Title  to  part  of  the  iakl  Premises, 
is  derived  under  an  Avr.ir  l  inailcby  tlie  Commissioners  under  an  Act  of  Par- 
liament passed  in  the  43d  of  Geo.  3,  for  dividing,  allottini^  and  inclosing, 
and  otherwise  improving  the  Waste  Land  within  the  said  Parish  of  Narihaw 
in  th<}  Coanty  of  Mtrtfard^  and  it  lias  not  been  shown  that  tlie  Persons  by 
trbom  such  Award  was  made,  had  qualified  themselves  to  carry  the 
[  'SS  ]  said  Act  of  Parliament  into  execution,  nor  that  Mr.  John  *^Taylory 
one  of  such  Persons,  bad  been  duly  appointed  a  Commissioner  for 
the  purposes  of  the  said  Act,  or  had  power  to  make  such  Award. 

**  Second :  Because  it  b  alleged  that  the  Premises  in  question,  arc  part 
of  the  Allotments  made,  by  the  said  Award,  to  Mr.  Str^de^  in  respect  of  his 
right  to  Tithes  and  to  the  Warren. 

**-  Third :  Beoanso  no  Title  has  been  shown  to  the  Warren  in  respect  of 
which  snch  Allotment  was  made,  and  that  no  Evidence  has  been  giveQ.to 
prove  that  the  Warren  was  Tithe-free." 

By  the  41  Geo.  3,  c.  109,  s.  1,  (the  General  Inclosure  Act),  it  ^  en- 
acted :  That  no  Person  shall  be  capable  of  acting  as  a  Commissioner  in  tbs 
execution  of  any  of  the  Powers  to  be  given  by  any  Act  hereafter  to  be  passed 
for  dividing,  allotting  or  inclosing  any  Lands  or  Gionnds,  except  the  power 
of  signing  and  giving  Notice  of  the  first  Meeting  of  the  Oommisnoiier  or  Com- 
missioners  for  executing  any  such  Act,  and  of  administering  the  Oath  or  Af- 
firmation hereinafter  directed,  untU  he  fkall  have  taken  and  euhieribed  th9 
Oaih  or  Affirmatiimfollowhtff  :  *  I,  A,  do  swear,  &c.' ;  which  Oath  or 
Afiirmation  it  shall  be  lawful  for  any  one  of  the  Commissioners,  where  mors 
than  one  shall  be  appointed  by  any  such  Act,  or  any  one  Justice  of  the  Peace 
for  the  County  within  which  the  said  Lands  or  Grounds  shall  be  situated, 
where  only  one  Commissioner  shall  be  so  appointed,  to  administer,  and  they 
are  hereby  respectively  required  to  administer  the  same ;  and  the  $aid  Oath 
or  Affirmation  so  to  be  taken  and  subscribed  by  each  Commission* 
[  *89  ]   er,  and  aleo  the  t^iwtmeni  V  CommMoner^  $haU 

he  annexed  to  and  enrolled  with  the  Award  of  any  Commissioner  or 
Commifisioners,  and  a  Copy  of  the  Enrolment  thereof  slukU  be  admitted  as 
legal  Evidence." 

By  the  Iforthaw  Indosurs  Act,  passed  in  48  Geo.  8,  after  reciting  that 
there  was,  within  the  Parish  of  Ifvrthaw^  a  tract  of  Waste  Land  and  Com- 
mon, containing  about  2,150  Acres,  and  that  WilUam  Strode,  Esq.  was 
Lord  of  the  Manor  of  JVMbatv,  Ntfn  and  Cuff  let/  in  Uie  Parish  otNorthaWf 
and  that  he,  as  Lord  of  the  Manor,  was  seised  of  or  entitled  to  the  Soil  and 
Boyalties  witliin  the  same,  and,  as  Iiay  Rector  of  the  Parub,  was  entitled  to 
all  Tithes,  both  Great  and  Small,  arising  within  the  same,  and  claimed  right 
of  Common,  in  respect  of  the  said  Sail  and  BoyaUieSi  on  the  laid  Wasls 
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Ijand  aturCoomion ;  and  thai  tbero  were,  witliia  the  Manor  and  Parish, 
several  Meniuiges,  Tenements,  ToHs,  Homesteads  and  old  incloeed  Lands, 
the  Proprietors  of  ^vhich  claimed  to  be  eatilled  to  a  rig^ifc  of  Common  upon 
the  said  tract  of  Waste  Land  and  Common  :  It  ^as  (amongst  other  things) 
enacted  that  all  the  said  traeiof  Waste  Land  and  Oooiinon,  should  be  divid- 
ed, set  out  and  allotted,  ns  soon  as  might  be  after  the  passin;^  of  that  Act,  by 
Abraham  Purshouse  Driver^  WUUam  Young  the  elder,  William  Young, 
lua  Son,  and  Jokm  BackeU  (who  were  thereby  appointed  Conmiesioners  for 
earrjring  the  Aot  into  execution),  in  tnch  manner  and  subject  to  snch  Regn- 
lationi  as  were  thereinafter  contained,  with  such  of  the  Powers,  and  subject 
to  aaeh  of  the  Bolea,  Orders,  Directions  and  Rcgalations  contained  in  an 
Act  passed  in  the  41st  Geo.  8,  (the  General  Inclcsnre  Act,)  as  were  not 
contvclledby,  or  repogaant  to  any  of  the  Gftoses,  Fkovbions  or  Reg- 
niatioas  cont«ned  in  the  now  stating  *Act :  And  it  was  fnrtber  en-   [  *dO  ] 
acted  that,  if  the  said  Alraham  PwtkauH  JMver^  or  any  Person 
who  shou)d  be  appointed  a  Commissioner  in  his  place,  in  manner  thereinafter 
mentioned,  or,  if  the  said  WUHam  Ynmg^  the  elder,  or  any  Com-atssioner 
to  be  ajypotnted  in  hla  stead,  and  in  the  stead  of  bis  said  Son  (whose  power 
in  that  case  should  ceaee  and  determine)  should  die,  refuse  to  act,  or  be  in- 
.  capable  of  acting  as  a  Commissioner  for  the  purposes  of  the  Act,  it  should 
be  lawful  for  the  Lord  of  the  Manor  for  the  time  being,  at  the  lime  and  in 
Ac  manner  therein  mentioned,  to  appoint  a  fil  Person  to  be  a  Commissioner 
in  the  place  of  each  of  tliem  so  dying  or  refusing  or  becoming  incapable  of 
acting  as  aforesaid,  and,  m  eate  iht  Mid  John  Bockttt^  or  any  Person  who 
should  be  appointed  a  Commissioner  in  his  place,  in  manner  thereinafter 
mentioned,  tkould  die^  refuse  to  act,  or  be  incspable  of  acting  as  a  Commis- 
sioner in  execution  of  that  Act,  a  new  Commissioner  should  be  appointed, 
from  time  to  time,  in  the  stead  of  him  so  dying,  refusing  or  being  iacapable 
as  last  aforesaid,  by  tlic  major  part  in  value  (the  Lord  of  the  Manor  for  the 
time  being  excepted)  of  the  several  Proprietors  entitled  to  a  light  of  Com- 
mon upon  the  said  Waste  Land  and  Common,  who  should,  as  occasion  might 
require,  be  assembled  at  a  public  Meeting  to  be  held  for  that  purpose  within 
one  calendar  month  next  after  unj  auch  death,  refusa^or  incapacity  as  last 
aforesaid  should  happen,  or  as  soon  afterwards  as  conveniently  might  be,  of 
which  Meeting  14  days  notice  should  be  given,  affixed  on  the  Church-door 
of  Novthecw  aforesaid,  and  by  Advertisement  in  somo  one  or  more  of  the  News' 
papers  printed  at  or  in  the  neighbourhood  of  London  and  Wt&ttMntttr ;  and 
the  mnjority  in  value  of  the  Proprietora  so  assembled,  wcro  there- 
by required,  by  tome  Inttrument  under  Ukeit  Bandt,  to  appoint    [  *91  ] 
some  such  fit  and  proper  Person  to  be  a  Commissioner  in  the  place 
a&d  atead  of  the  said  John  Boekett,  or  any  succeediiig  Commissioner  to  be 
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appointed  in  h»  place:  And  it  wua  further  enicted  that  the  Gommiasioneti 
ihootd  (after  dcductiog  each  partB  of  the  Waste  Land  and  Cominoii  as  they 
might  think  proper  to  set  oat  for  the  poblie  Hlghwajs,  Roads  and  Drains} 
set  ont  and  award,  to  Mr.  Strode,  his  Heirs  and  Assigns,  as  a  eompensatloo 
for  the  Soil  of  the  Waste  Land  and  ComiDon,  as  Lord  of  the  said  Manor,  one 
full  18tb  Part  (quantity  and  quality  considered)  of  all  the  Bestdae  of  the 
Waste  Land  and  ComTDon,  over  and  above,  and  exclusive  of  each  Share  and 
Allotment  of  the  said  Waste  Land  and  Common,  or  the  Residue  thereof,  as 
was  thereinafter  directed  to  be  allotted,  to  him,  in  lieu  of  his  right  of  Com- 
mon therein  ;  and  also  should  award  to  Slrode.  his  lleirs  and  Assigns,  as  S 
compensation  for  the  Impropriate  Tithes  due  and  payable  to  him  as  aforesaid, 
one  Eighth  part  of  the  Residue  of  the  Waste  Land  and  Common,  over  and 
above  and  exclusive  of  such  Share  or  Allotment  as  last  aforesaid,  in  exone- 
ration of  all  the  Waste  Land  and  Common  llu  ti  intru  L  1  to  be  inclosed,  fsom 
all  Tithes,  both  Great  and  bniall,  for  ever  iliercaliet  j  and,  after  making 
,  such  dc<luctions  as  aforesaid,  and  alter  iuch  parts  of  the  whole  Residue  of  the 
Waste  Land  and  Common  should  have  been  set  out  and  allotted  to  Strode 
in  manner  aforesaid,  the  Commissioners  were  thereby  ic  piired  to  divide  all 
the  Residue  of  the  Waste  Land  and  Comiuon,  amongst  uie  said  ^ViUiam 
Strode  and  the  several  other  Persons  having  any  right  of  Common  upon  such 
Waste  Land  and  Common,  in  proportion  to  their  respective  Claims:  And  it 

was  further  enacted  that,  after  the  general  AAvardoftheCo.il- 
[  •92  3    mlssioners  should  be  enrolled  'as  directed  by  the  General  Inclosuro 

Act,  the  same  should  be  deposited  in  the  Parish  Church  of  North- 
aw  :  Provided  that  nothing  therein  contaiiied,  should  prejudice  Strode  a 
ii;^}it  or  title  as  Lord  cf  the  Manor,  to  the  Sci^nory  ami  Iloyaltics  belonging 
to  the  Manor,  but  that  he,  his  Heirs  and  Assi^n.*^,  should  houi  and  enjoy  all 
Courts,  Pcrcjuiiites  and  Profits  of  Courts,  Rents,  Waifi^,  Estrays,  Mines, 
Minerals  ami  Quarries,  and  all  Royalties,  Jurisdictions,  Matters  and  Tilings 
to  the  Manor  belonging  or  appertaining,  in  as  ample  a  manner,  as  he  or  they 
might  have  done,  if  that  Act  had  not  been  made. 

]Jy  the  Award  dated  the  29th  of  August  180G,  and  executed  by  A,  P. 
Driver^  IV.  Younfj^  the  cider,  IF.  Yohihj^  his  Son,  and  John  T'tylor  (who 
was  described  as  the  Commissioner  appointed,  in  pursuance  of  the  Power  con- 
tained in  the  iVy/ ^/«'?fp  Inclusure  Act,  in  the  room  oi'  John  Bockdf,  deceased) 
and  by  Wnt.  Slrode^  as  Lord  of  the  Manor  and  Lay  Rector  of  t!:e  Parish, 
and  by  that  gcuiletnan  and  the  several  other  Persons,  Owners  ami  Proprie- 
tors of  Land  ami  Common  Ri«^lits  in  the  Parissh,  w  hose  names  were  thereunto 
subscribed  ;  after  reciting  the  last-mentioned  Act,  and  that  Abraliain  Pais- 
house  Driver^  Wm.  Yvung  the  elder,  and  Wm.  Yoinij  his  rt.  in  order  to 
render  ihemsdvca  capable  of  acting  as  Commisjioocrs  iu  the  Exccutioo  of  tho 
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Act,  had  taken  and  subscribed,  at  the  times  therein  mentioned,  and  before 
tbey  began  to  act,  the  O.ith  prescribed  by  the  General  Inciosure  Act  ;  and 
that  John  Taylor,  was  at  a  Meeting  hold,  on  the  31sfe  of  July  1804,  in  pur- 
suance of  the  Power  contained  in  the  XorUiaw  luclosurc  Act,  appoialed,  by 
the  major  part  of  the  Proprietors  then  present,  a  Commissioner  in 
the  room  of  the  said  'Juhti  Bockett  deceased,  and  that  Taylor^  be-    [  'dS  ] 
ing  so  appointed,  did,  on  the  sarao  day,  and  before  he  began  to  act, 
take  and  subscribe  the  same  Oath  :  The  Commissioners  awarded  to  Mr. 
Strode  and  liis  Heirs,  a  piece  of  Freehold  Land  containing  102  acres,  entire- 
ly surrou:i  lirj-;  the  Warrener's  House  and  Garden,  called  Northaw  iVclis 
and  the  Med.cuial  Spring',  which  they  declared  was,  in  their  jiidp:ment,  a 
full  Compensation /yr  Strode  s  Ru/ht,  TUle  and  Interest  in  t/ie  said  Warren  : 
and  they  awarded  to  hirn,  as  Lord  of  the  Manor,  a  piece  of  Land  containing 
81  A.  8  K.  .".8  p.,  ui3  ii  full  Compensation  for  fits  Right  and  Intereat  to  the 
Soil  of  the  Common  and  Waste  Ground  :  and  they  awarded  to  him,  as  Lay 
Kcctor  of  iliL'  J  '  trisb  of  iVbrMa/r,  other  pieces  of  Land,  as  a  full  Commpen- 
satlon  for  all  Lis  Impropriate  Tithes  arising  upon  the  Lands  in  the  Parish, 
directed  to  be  inclosed  :  and  they  awarded  to  him,  as  a  just  compensation  fo-^ 
bis  Rights  of  Comynon  and  other  Rights  and  Interests,  certain  other  pieces  * 
of  Land,  which  Allotments  they  declared  were,  in  their  judgment,  a  full  Com- 
pensation for  all  his  liight  and  Interest  in  all  the  Lands  directed  to  be  in- 
closed. 

Sir  JS.  Su(jden  and  Mr.  Teed,  for  tlie  Purchaser,  in  support  of  the  first 
Objection,  said  that  there  was  no  Evidence  that  Tajjlor  had  been  properly 
appointed  a  Comiiiissioncr  in  the  place  of  Bockett ;  for  that,  by  the  Northaw 
Inciosure  Act,  it  was  required  that  the  Commissioner  to  be  appointed  in  the 
place  of  Socktit,  should  be  appointed  at  a  Meeting  of  the  Proprietors,  held 
within  one  calendar  month  after  his  death,  of  which  Notice  was  to  be  girea 
in  the  manner  prescribed  by  the  Act,  and  that  the  Appointment 
was  to  bo  in  writing,  and  signed  by  the  majority  in  value  of  •the    [  '94  J 
Proprietors  present ;  and  that,  the  General  Inciosure  Act  required 
that  the  Instrument  by  which  the  Appointment  was  made,  should  be  annexed 
to  and  enrolled  with  the  Award  ;  but  that  it  did  not  appear  that  the  appoint. 
meut     Bockett  had  been  made  in  the  maniicr  and  form  required  by  the  Lo- 
cal Act,  nor  was  the  xVppointmont  annexed  to  thi'  A\vai'J,  nor  was  there  any 
Evidence  that  it  had  ever  existed  ;  that,  if  a  new  Trustee  were  to  join  with 
one  of  the  original  Trustees  of  a  Settlement  (which  was  mere  private  Instru. 
ment)  in  exercising  a  Power,  a  Purchaser  would  have  a  right  to  call  for  Ev- 
idence to  show  that  the  new  Trustee  had  been  duly  appointed  ;  and,  further, 
that  the  General  Inciosure  Act  enacted  that  the  Commissioners,  before  they 
began  to  act,  should  take  and  subscribe  a  certain  Oath,  and  ihat  the  Oath  so 
Vol.  V.  9 
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taken  and  snbscribed,  should  be  annexed  to  and  enrolled  with  the  Award, 
and  that  a  Copy  of  the  Eorollmeot  should  be  admitted  as  legal  Evidence  ; 
but  no  such  Oath  iras  annexed  to  or  enralled  with  the  Award,  nor  was  there 
any  Evidence  that  any  of  the  Comimssioners  had  taken  and  subscribed  the 
Oath  ;  and,  if  there  had  been  any  such  Evidence,  it  would  not  be  admissible, 
as  the  General  Inolosure  Act  prescribed  the  mode  in  which  the  qualiUcatioa 
of  the  CommiBaoners  should  be  proved,  and  that,  therefore,  it  could  not  be 
proved  in  any  other  nuumer :  that  the  Award,  when  enrolled,  was  a  Record, 
and  it  could  not  be  presumed  that  the  Oath  and  Appointment  had  been  an- 
nexed to  the  Award,  hecauBe,  on  production  of  the  Record,  it  would  appear 
that  they  had  not  been  aimeied  to  it ;  that,  at  all  events,  a  Purohsser  ought 
aot  to  be  compelled  to  complete  his  purchase,  irithout  having  the  proper  and 

regular  evidence  of  his  Title. 
[  "95  ]  *Mr.  Knight,  Mr.  JBodgton  and  Mr.  Sovenden^  in  support  of  the 
Mmier'$  Report,  said  that  they  admitted  that  neither  the  Instru- 
ment  by  which  Bockett  bad  been  appointed  a  Commissioner,  nor  the  Oath 
which  had  been  taken  by  the  ConuaissiooetB,  appeared  to  be  annexed  to  the 
Award ;  but  that  such  annexation  was  not  necessary  to  give  validity  to  the 
Award,  because  the  General  Inclosure  Act,  so  &r  as  it  related  to  such  an^ 
nexatiOD,  was  directory  only :  that  the  Award  was  executed  so  long  ago  at 
the  year  1806 ;  and  that  it  appeared,  by  the  Recitals  in  it,  tl  at  tlie  Com* 
missioners,  who  were  Public  Officers  acting  in  the  execution  of  their  duty, 
had  taken  and  subscribed  the  Oath,  and  that  Taylor  had  been  duly  appoint- 
ed a  Commissioner :  that  the  omitting  to  comply  with  the  requisites  of  the 
Act,  was  an  indictable  offence :  that  the  Award  was  kept  in  the  Parish  Chest, 
and  was  open  to  the  Inspection  of  aU  the  Parishioners ;  and  that  it  must  be 
presumed  (there  being  no  Evidence  to  the  contrary)  that  the  formalities  re- 
quired had  been  duly  observed,  the  rule  being  omta'a  prmumuntur  rittttm 
acta  donee  probetur  in  contrarium.  Williama  v.  The  JSaU  India  Company 
(a)  :  that  Mr.  Schneider,  who  had  purchased  Other  parts  of  Mr.  Strode'i 
Estates,  had  objected  to  the  Title,  on  the  same  Grounds  as  the  present  Pur» 
chaser  bad  done,  and  that  Sir  T.  Flumer,  M.  R.,  and  afterwards  Lord 
iim,  C,  en  Appeal,  over-ruled  the  Exception  (6). 

Sir  K  Sugdeii  and  Mr.  Teed,  in  support  of  the  second  and  third 
[  '06  3    Objections  to  the  Report,  said  that  the  Local  •Act  enacted  that  Al- 
lotments should  be  made,  to  Mr.  Strode,  as  a  Compensation  for  the 
Soil  of  the  Lands  directed  to  be  inclosed,  for  the  ^thes  of  the  same  Lands, 
and  for  his  Bights  of  Common,  and  that  it  reserved  to  him,  all  Jitojalties, 

(a)  3  East,  192. 

(It)  It  doCB  not  appear  ftom  the  Beports  of  thb  Bxeeptlon  hi  2  Bwinst  847,  Mil  Jafiob'sBe 
port^680^<hiitMr.8clm<idBrt01»dfaBSiwr>il^^ 
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&c. ;  that  the  Coaimissioiiers  had  made  Allotments  to  Slroch',  as  a  Compen- 
sation for  such  Rights,  and,  so  far,  they  had  done  rightly  ;  but  that,  in  addi- 
tion to  those  Allotment^,  they  had  awarded  to  him  a  piece  of  Land,  contiin- 
ing  102  acres,  as  a  Conii>ensation  for  his  Ilight  to  the  Warren  :  that  the  Lo- 
cal Act  said  nothing  at  all  about  the  Warren  :  that  there  "was  indeed  a  piece 
of  Land  in  the  Parish,  which  Strode  had  stocked  with  Rabbits,  but  it  was 
open,  and  formed  part  of  the  Common,  and,  consequently,  that  Mr.  Strode^t 
RiL'lit  in  it,  was  satisfied  either  by  the  first,  or  by  the  third  Allotment:  that 
the  Lord  of  a  Manor  was  not  justified  in  kc  - [ing  Rabbits  on  a  Common,  as 
they  injured  the  Pasturage:  that,  if  the  ^\  aneii  was  an  incorporeal  Here- 
ditament, no  mention  was  made  of  it,  in  tlic  Act,  and,  being  a  Franchise,  it 
was  reserved  to  Mr.  Strode,  by  the  reservation  in  the  Act :  that,  if  the  Land 
'which  was  used  as  a  Rribbit  warren  was  Strode''B  own  exclusive  Property,  it 
"was  not  divisible  uii  lev  the  Act,  and  the  Commissioners  had  no  power  to  make 
any  Allotment  to  him  in  respect  of  it ;  that  the  Lands  purchased  by  Mr. 
Drake,  were  sold  to  him  Tithe-free,  and,  as  the  Allotment  in  respect  of  the 
"Warren,  consisted  of  the  same  Land  as  was  used  as  a  Warren,  that  part  of 
the  purchased  Property  was  subject  to  Tithes,  IV r  it  was  the  Waste  Land 
and  Common  only  "which  the  Act  exempted  from  Tithe?, 

Mr.  Knight,  ^iT.  Hodgson  and  Mr.  Hovenden  argued  in  support 
of  Uie  Report  against  the  second  and  third  'Objections.    In  the    £  'OT  ] 
course  of  their  Argument,  the  Case  of  Cooper  v.  Thorpe,  (e)  was 
cited,  upon  which  the  Vice-ChanctUor  observed  that  the  Plaintiff,  the  Rec- 
tor, in  that  Case,  appealed  to  Lord  Eldon  from  Sir  T.  Plumers  Judgment, 
and  that  his  Lordship  directed  an  Action  to  be  brought  by  the  Rector  :  and 
thftt  the  Jury  found  a  Verdict  for  the  Defendants,  the  Occupiers;  but  that 
a  new  Trial  was  granted,  and,  on  the  second  Trial,  a  Verdict  was  found  for 
fhe  Plaintiff,  and  Lord  Eldon  ultiinatelj  decreed  in  his  favour  (sO, 
The  Vice  Chancellor  : 

This  Case  of  Casamajor  v.  Strode  came  before  me  on  an  Exception  taken, 
by  Mr.  Drake,  the  Purchaser  of  certain  parts  of  the  Estates  of  the  late  Wm. 
Strode,  Esq.,  to  the  Report  of  the  Master,  who  had  certified  that  a  good 
Title  could  be  made  to  those  parts  of  the  Estates.  The  first  Objection  to 
the  Report,  was  that  it  had  not  been  shown  that  the  Persons,  by  whom  the 
Avard  under  the  Norihaw  Inclosure  Act,  was  made,  had  qualified  them- 
flelves  to  carry  that  Act  into  execution,  or  that  Mr.  John  Tivihr,  one  of 
such  Persons,  had  been  duly  appointed  a  Commissioner  for  the  purposes  of 
the  Act,  or  had  Power  to  make  tlie  Award.  That  objection  was  founded 
nponaBegalaUon  which  was  contained,  not  iatiie  Local  Act,  but  in  the 

(«)  t  Swaast.  90.  {d)  <SM4Bar&.&  Cresa.  30. uid 2  Riub.  78. 
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General  Inclosure  Act.  That  Act  directs  that  no  Person  shall  be  capable  of 
acting  as  a  Commissioner  in  the  execution  of  any  Inclosure  Act  thereafter  to 
be  passed,  until  he  shall  have  taken  and  subscribed  the  Oath  or  Affirmation 
therein  specified ;  and  it  then  directs  that  the  Oath  or  Affirmation  so 
[  *98  ]  «to  be  taken  aud  subscribed, 'and  also  the  Appointment  of  any  new 
Commissioner,  shall  be  annexed  to  and  enrolled  with  the  Awardi 
and  that  a  Copy  of  the  Enrolment  shall  be  admitted  as  legal  Evidenced  In 
this  Case  the  Oath  of  the  Commissioners  and  the  Appointment  of  the  new 
Commissioner,  1  o  not  appear  to  have  I  ccn  annexed  to  and  enrolled  with  the 
Award,  and,  therefore,  it  is  considered  that  the  Award  is  void  altogether. 

It  is  observable  that  the  Award  recites  that  the  Parties  who  were  appoint- 
ed Commissioners,  had  taken  the  Oath  prescribed.  The  objection  rests  it- 
self on  this,  that  those  proceedings  which  are  recited  in  the  Award,  have  not 
been  annexed  to,  and  enrolled  with  it.  Now  the  General  Inclosure  Act 
does  not  say  that,  in  case  there  shall  not  be  the  annexation  and  enrolment, 
therefore  the  Award  shall  bo  void  ;  but  it  merely  directs  certain  acts  to  bo 
done,  and  that  a  certun  matter  pointed  out  hj  the  Act  of  Parliament,  shall 
be  evidence  that  those  acts  were  duly  performed :  but  it  does  not  say  thai 
no  other  evidence  of  the  acts  having  been  duly  done,  shall  be  receivable.  1 
think  therefore  that  the  General  Inclosure  Act  is,  in  this  part  of  it,  merely 
directory,  and  that  it  is  not  to  be  considered  as  making  void  all  the  acts  done 
by  the  Commissioners  under  an  Inclosure  Act,  because  the  Oath  taken  and 
subscribed  by  them  and  the  appointment  of  any  new  Commissioner,  do  not 
appear  to  be  annexed  to,  and  enrolled  mth  the  Award.  By  the  recitals  of 
the  Award  in  this  Case,  every  thing  appears  to  have  been  rightly  done ;  and 
mjr  opinion  is  that,  if  those  recitals  had  not  been  contained  in  the  Award,  a 
Court  of  Law  would  have  been  bound  to  presume,  in  the  absence  of  any  Ev- 
idence to  the  contrary,  that  the  acts  required  to  be  done  had  been 
[  *d9  3  rightly  *and  duly  performed.  I  am  of  opinion,  therefore,  that  the 
f^rst  ground  on  which  tho  Exception  is  attempted  to  be  supported, 
totally  fails. 

I  must  observe,  further,  that  this  objection  regarding  the  appointment  of 
Taylor,  was  one  of  tho  grounds  on  which  Mr.  Schneider  founded  his  Excep- 
tion to  the  same  Title.  I  was  one  of  the  Counsel  In  the  Case  ;  and  the  im- 
pression on  my  mind  i<>  that,  if  any  argument  was  addressed  to  the  Court  in 
support  of  the  objection,  it  was  an  argument  which  did  not  satisfy  the  mind 
of  Lord  Eliion,  or  that  the  Counsel  in  support  of  the  Exception,  did  not 
think  that  the  point  was  worth  arguing. 

The  second  objection  is :  Because  it  is  alleged  that  the  Premises  in  ques- 
tion, are  part  of  the  Allotments  made,  by  the  Award,  to  Mr.  Strode,  in  re- 
•pect  of  his  figbt  to  Tithes  and  to  the  Warren:"  and  that  objection  was 
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united,  in  the  Argument,  with  the  third; objection,  which  is:  Because  no 
Title  has  been  shown  to  the  Warren^  in  respect  of  which  such  Allotment  was 
mftde^  and  that  no  Evidence  has  been  givcu  to  prove  that  the  Warren  was 
Tithe-free."  In  support  of  those  objections  it  was  argued  that  the  Commia- 
aioners  had  so  constructed  their  Award  as  to  show  lhat  thej  had  done  some' 
thing  which,  by  the  Inclosure  Act«  tbcj  were  not  autho|!Ci|fid  to  do :  because 
it  directed  them  to  make  Allotments  to  Mr.  Stroil-,  as  .a  ct^mpensation  for 
tho  Soil  of  the  Waste  Land  and  Common,  for  the  Tit):'  f  ihc  seme  Lands, 
and  for  his  right  of  Common  therein.  Now,  what  the  Comm:ss'ior/e|v  have 
done  bj  their  Award  is  this ;  they  have,  first  of  all,  allotted,  to  Mr. 
Strode,  for  his  Interest  in  the  Warren,  a  certain  portion  of  'tho  [  *lpOJ 
Waste  Land,  containing  102  Acres,  entirely  surrounding  the  •  '  .* 
Warrener*s  House  and  Garden,  cMedlforihaw  Welli^  which  Allotment  they^' 
dechrc  is,  in  their  judgment,  a  full  compensation  and  satisfaction,  to  Mr. 
Strode^  for  all  his  Right,  Title  and  Interest  in  the  said  Warren.  I  do  not 
however  obserre  that  the  Warren  is  any  where  mentioned  before.  It  was 
said  that  the  Commissioners- had  no  power  to  allot  the  102  Acres  in  question 
(which,  as  I  collected  from  the  Arguments  at  the  Ear,  form  the  identical 
Tract  of  Land  called  the  Warren),  in  lieu  of  Mr.  Strode* s  Interest  in  the 
Warren.  It  is  not  denied  that  the  Commissioners  were  to  allot,  first  of  all, 
to  Mr.  Strode^  what,  in  their  judgment  (not  exceeding  a  certain  proportion) 
should  be  a  compensation  for  his  right  of  Soil  as  Lord  of  the  Manor  ;  and  it 
is  quite  idle  to  say  that  the  Commissioners  might  have  allotted,  to  Mr.  Strode^ 
in  lieu  of  his  right  of  Soil  as  Lord  of  the  Manor,  the  81  a.  3  R.  38  p.,  and 
the  102  Acres  which  formed  the  Warren,  collectively,  but  that  they  had  no 
power  to  allot  to  him,  separately,  the  102  Acres  in  respect  of  his  right  of 
Soil  in  that  part  of  the  Waste  which  was  called  the  Warren,  and  the  81a. 
8  R.  88  p.,  in  respect  of  his  right  of  Soil  in  the  other  parts  of  the  Waste. 
It  is  manifest  that  the  Commissioners,  in  making  their  Award,  have  merely 
divided  into  two  parts,  that  ^vhich  they  might  have  comprised  in  one,  nndt- 
vided  and  complete  Allotment.  My  opinion  therefore  is  that  they  have  not 
exceeded  the  Powers  conferred  on  them  by  the  Act  of  Parliament*  but  that 
thej  were  authorized  to  do  what  they  have  done. 

This  Case  bears  no  resemblance,  whatever,  to  Cooper  v.  Tftorpe, 
where  the  objection  to  the  Award  was  that  *the  Commissioners  [  *101  ] 
had  not  done  that  which  the  Act  required  them  to  do,  inasmuch 
as  they  had  not  made  any  Allotment  to  tiie  Rector,  expressly,  in  lieu  of  the 
Tithes  of  fVaddingkam,  and,  therefore,  notwithstanding  tho  declaration  of 
the  Act  of  Parliament  in  that  Case,  that,  after  the  Award,  all  the  Tithes 
should  cease,-  the  Sector's  right  to  the  Tithes  of  Waddinffham  remained. 
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For  the  maons  which  I  faaT»*itaUd.  I  think  thai  4fce  atooad  and  thircl 

•  •  •  •  ' 

ohjeotioM  are  nofe  aaatoinahle''/.^  *•* 

*  ytr.Drakty  appealed,  to  tty;  l^ra^  Chancelior,  from  this  Decision.  On  the  I6th  April  1838, 
Ins  Lordship  affirmed  tho  Juj^Acnt,  as  to  the  first  objection ;  bat  said  that  the  second  and 
third  ot{)eetioiit  tlioaM  bftv^airiflied  beforahtnin  the  pretence  of  two  of     Jn^^ei  of  AeCout 

of  Common  Picas.  ,t1iokk»bjcctioas  were  accordingly  re-ai^ed  before  the  Lord  ChanctUor, 
Lonl  Chief  Ja?tiee*^F7Tirfaf  and  Mr.  Justice  Bosanqvet :  and  those  two  learned  Judg^cs  agreeing 
in  opinion  with  Xortf  Chancellor^  tliat  the  second  and  third  objections  were  valid,  his  Lord- 
ihipv  in  EW|,483l{jwv«na4  the  Jndgmeattf  tite  VSet^Cfaneifigr « to  tlioee  objectioiif. 


a  • 


.  'X/Xi^^  ]  *Fhilup8  v.  Evekabd. 


t891 :  Met  Deeenber.  Sp^fis  P«rfirmaiioe^Ex*eutor$. 
A.  leeeed Pmnlsei  to B.  ibr  lOyeara;  nAB,  ooveBBateiM(leaM»gwthennaifei,«ldioQt 

^.'f  conscnL  A.  agreed  to  grant  to  C.  a  Lease  for  10  years,  from  the  end  uf  B's  term,  sub- 
ject to  the  same  Covctmnis  as  were  contained  in  B.'s  Lease.  C.  died,  before  the  I..cn5C  was 
esecnivU  to  him.  A.  tiled  a  Bill  against  C's  Executors  (who  admitted  Assets),  for  a  Specific 
Forfbrmeaoe  of  the  Agreement,  end  oflbrcd  to  to  qnalifj  die  OoreoMili  of  the  Letse,  as  that 
the  lUecnton  should  be  do  fnrtliar  liable  thereon,  than  they  wonU  ban  been  on  the  CoveO' 
ant?  which  ought  to  have  been  entered  into  by  the  Testator,  in  cnsc  a  proper  Lease  had  been 
made  to  him.  Specific  Perfoimanceof  fhe  Agreemem decreed,  with  a  refereoee  to  thcifa^er 
to  settle  the  Lease. 

By  an  Indenture  dated  the  19th  of  April  1819,  the  Plaintiff  demised  to 
Isaac  Daulton^  his  Executors  and  Administrators,  a  Dwelling  house  with  the 
Out-buildings,  Yards  and  Gardens  thereunto  belonging  and  adjoining,  situate 
in  Spalding  in  the  Countj  oi  Lincoln,  and  also  two  pieces  of  Pasture  J. md, 
containing  five  Acres,  for  10  years,  from  the  6th  of  April  1820,  at  the  year- 
ly Kent  of  280L  ;  and  it  was  thereby  agreed  that  it  should  not  be  la^Yful, 
for  DaxtUon" ,  to  part  with  the  possession  of  the  demised  Premises,  to  any 
Person,  for  all  or  any  part  of  the  Term,  without  the  consent  of  the  PlaintifiF, 
his  Heirs  or  Assigns,  in  writing,  for  that  purpose,  first  had  and  obtained. 
Jjaullo7i,  by  virtue  of  the  Lease,  took  possession  of  the  Premises,  and  con- 
tinuerl  in  possession  of  the  same  until  the  year  1825,  when  ho  entered  into  a 
Treaty,  ;\it!i  Richard  Uverard,  to  assign  to  him  a  certain  part  of  the  Prem- 
ises, for  the  residue  of  the  Term  granted  by  the  Lease.  The  Bill  stated 
that,  on  the  occasion  of  such  Treat  v,  Everard  offered  and  agrLcd  to  pay,  to 
JDaulton^  a  Rent  of  bbl.  per  annum,  for  tho  Premises  to  which  the  Treaty 
related,  provided  that  DauUon  could  obtain  the  Plaintiff's  consent 
[  *103  ]  to  'the  Assignment  thereof,  and  provided  tho  Plaintiff  would  con- 
sent to  grant,  to  him,  Everard,  a  further  Lease  of  the  same  Prem- 
ises, for  seven  or  ten  years  at  the  same  Kent  of  d^L  per  annum,  on  the  ex* 

*  This  Proviso,  as  it  was  set  forth  in  the  Bill,  did  not  extend  to  DavUen*M  Esacntoit  or  Ad. 
miniitraton.  £w  the  Judgment  of  .^aAAiavl^  J.  in  iioi  t.  ifinrimi,  S  T.  E.  419. 
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piratkMi  of  the  Term  granted  to  Daulton.  The  Plaintiff  consented  to  the 
proposed  Assignment,  and,  as  the  Bill  stated,  agreed  to  grant,  to  Evtrard  a 
further  Lease,  for  10  yean,  of  the  Premises  proposed  to  be  aaeig^ed  to  biniy 
at  the  Kent  of  55/.  per  annum,  and  rnAstct  to  the  $ame  OwtnumlU  a»  wtre 
eontmned  in  Daultoii's  Lease. 

In  order  to  show  that  Everard  was  bonn  1  to  tal:  -  the  farther  Lease  upon 
the  Terms  before  mentioned,  the  Bill  set  forth  several  Letters  relating  there- 
tot  which  had  l^en  -frriiten,  by  Charles  Bonner,  ae  the  Solicitor,  and  by  the 
desire  (as  the  Bill  alleged)  <  f  Fverard  to  the  Plaintiff,  and  the  Answers  re- 
turned thereto,  and  which  the  Bill  contended,  amounted  to  a  binding  Agree 
Dent,  between  the  Plaintiff  and  Everard^  for  such  further  Lease. 

In  Juljr  1825  Everard  entered  into  possession  of  the  Premises  agreed  to 
be  assigned  to  him,  and  continued  in  possession  of  them  until  the  20ih  of 
Kovember  1829,  when  he  died,  having,  by  his  Will,  appointed  the  Defend- 
ants his  Executors ;  but  he  had  not  taken  any  Lease  from  the  Plaintiff,  in 
pursuance  of  the  alleged  Agreement.  A5\«t Mverard' 8  death,  the  Plaintiff's 
Solidtor  informed  the  Defbndants,  by  Letter,  that  the  Plaintiff  was  ready  to 
grant,  to  them,  a  Lease  agreeably  to  their  Testator's  Oontraet,  and  tojfer* 
mit  the  Covenantt^  ViMch  were  to  be  erUertd  into  on  their  parU,  1oh$§<f  )lMrl> 
tfad  at  that  the  DefendanU  might  he  no  further  liable  thereon^ 
UuM  ihey  would  have  been  on  the  Covenante  whieh  euffht  *to  hope  [  *104  ] 
been  ent»'ed  into  by  the  Tettator^  in  eate  a  proper  Zeau  had  been 
made,  to  Mm,  in  Me  Itfetimef  and  he  had  exeentod  a  Counterpart  thereof. 
The  Defendants,  however,  declined  to  accept  any  Lease  from  the  Plaintiff t 
upon  which  the  BiU  was  filed,  charging  (amongst  other  things)  that  the 
Plaintiff  had  made  the  beforementioned  offer  to  the  Defendants,  and  praying 
that  the  Defendants  might  be  decreed  specifically  to  perform  the  Agreement 
so  made  and  entered  into  by  the  Testator,  and  that  they  might  be  decreed 
to  ezecuto  the  Counterpart  of  a  proper  Lease  of  the  Premises,  to  be  execute 
ed  by  the  Huntiff  for  oanying  the  Agreement  bto  effbct  according  to  the 
true  intent  and  meaning  thereof. 

Tbe  Defendanto,  by  their  Answer,  said  that  they  did  not  believe  that  the 
Testator  ever  proposed  or  intended  to  bmd  himself  to  take  the  farther  Lease 
mentioned  in  the  Bill,  or  ever  enteired  into  any  Agreement,  or  authorized 
Bonner  to  enter  into  any  Agreement  on  his  behalf,  with  the  Plaintiff,  to  take 
each  farther  Lease,  bat  that  the  Testator  only  intended  to  seeore  to  Mmsel^ 
and  only  antfaoriied  Bonner  to  treat,  with  the  Bamtiff,  for  seonring  to  him 
the  optum  of  haidng  such  farther  Lease,  shoaM  he  desire  the  same :  they 
denied  all  knowledge  of  the  Lsttets  stated  to  hATo  been  written  by  Bonner 
to  the  Plaintiff;  and  ndded  thwt.  If  Smhmt  em  wreto  any  snch  Letters,  he 
did  not  write  them  at  ISxe  desire  oV  iritb  the  approbation  of  the  Testetor,  or 


Digitized  by  Google 


100  CASES  m  GHAKOEBT 


I88lw— FbOlIiMT.  Bvenud. 

under  his  insLi uciions.  but  had  exceeded  any  irjstructions  given  to  him  by 
the  Testator  :  they  admitted  that  Lucy  had  proved  the  Will,  and  had  possess- 
ed Assets  of  the  Testator  more  than  sufficient  to  dischar^'c  all  Lis  Debts, 

Funeral  and  Testamentary  Expenses,  and  also  to  pay  all  future, 
*105  3    accruing  Rent  of  the  Premises,  d  a  itig  iho  Term  of  10  3'ears  'from 

Lady-Jay  1830  (on  whicli  day  tiio  original  Lease  expired},  in 
case  the  Court  should  be  of  opinion  that  a  Lease,  for  that  Tciui,  and  at  the 
Rent  before  mentioned,  ought  to  be  accepted  by  them  :  thej  submitted 
whether  the  alleged  Contract  Cif  any  such  was  ever  entered  into)  could  bo 
then  specifically  performcJ  hy  t;jo  Defendants,  so  as  to  place  them  in  the 
game  situation  as  ii  tlie  Testator  haJ  himself  accepted  a  Lease  of  the  i'rem- 
iaes,  and  expose  them  tu  no  turther  or  other  Liabilities,  and  whether,  under 
tlio  circumstances,  the  PlaiutilT  ought  not  to  be  left  to  enforce  the  Couiract 
(if  any)  at  Law. 

The  Plaintiff  having  entered  into  Evidence  to  prove  his  Case,  the  Cause 
now  came  on  to  be  heard  ;  when  two  questions  v^-cre  raised  ;  first,  whether 
the  Letters  constituted  a  binding  Agreement  between  the  Plaiutill  and  the 
Testator  ;  sccuud,  if  they  di(L  ^vhcihcr  a  specilic  performance  of  the  Agree- 
ment, could  be  decreed  against  tbe  Defendants,  they  being  the  Executors  of 
the  Party  with  whom  the  Agreement  of  the  Lease  bad  been  entered  into. 

Sir  i\  Suijdtm  and  Mr.  Rolfe^  for  the  Plaiiilltl". 

Mr.  Knifjht  and  Mr.  Garratt  for  the  Defendants,  as  to  the  second  ques- 
tion, said  that  the  original  Lease  contained  a  Covenant  against  Assignment : 
that  the  further  Lease  was  to  be  subject  to  the  same  Covenants  as  the  origi- 
nal Lease ;  but,  if  the  Defendants  took  the  further  Lease,  they,  being  Exe- 
cutors, must  assign  it.  Seers  v.  Hind  (a)  :  that  it  was  impossi- 
[  •106  3  ble  so  to  frame  the  Covenants  of  the  further  Lease,  as  not  to  'bind 
the  Executors  in  any  other  way  tliau  they  would  have  been  bound, 
if  the  Lease  had  been  made  to  the  Testator  in  the  first  instance :  and  that 
the  Reddendum  would  amouat  to  a  Covenant  for  payment  of  the  Rent,  and 
would  bind  the  Defendants,  though  they  should  assign  the  Lease. 

Sir  E.  Suffderi,  in  reply,  said  that  Seers  v.  Hind  did  not  decide  the  ques- 
tion: that  in  Dccn  v.  Skcggs  (6)  the  Court  were  equally  uiVided  upon  tho 
point:  Roe  V.  Galliers  (c\)^  Doe  v.  Carter  (d^jRoev.  Harrison  {e^j  m 
which  last  Case,  it  was  expressly  decided  that  tbe  Executors  or  Administra- 
tors of  a  Lessee,  might  be  restricted,  by  Covenant,  from  assigning  a  Lease. 

The  Vice- Chancellor  said  that  tho  Agency  of  Bonner  was  established  bj 

(a)  1  Ym.  jim.S94. 

(b)  Citod  in  2  T.  R.  134,  and  8  T.  R.  66.       (c)  S  T.  R.  133.  (</)  8  T.  B.  67. 

{e)  2  T  Tf .  425.  The  Cases  as  to  restraints  on  Alienation,  are  collected  in  1  Swun-ist.  481. 
note,  to  which  add  Wilkin$oa  v.  WiUdrutm,  Coop.  C.  C.  269,  ands  S\(-aiist.  616}  Cooper -v. 
WyaiU  5  Midd>  482 ;  Stephaa  t,  JSimm,  ante,       it.  p.  499. 
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the  Evidence,  and  that  the  L.tters  idciitifieil  the  Premises,  and  particulariz- 
ed the  Terms  upon  which  the  Lease  was  to  have  been  graated  to  ihc*  'J\'sta- 
tor,  and  consequently  that  they  constitiitrd  a  binding  Agreement  for  the 
Lease  ;  and  that,  with  respect  to  tlie  form  of  l!ie  Lease  to  ho  crranted,  by  the 
Plnli.tifT,  to  the  Defendants,  it  ninst  he  referred,  to  t!ie  Musftr^  to  settle  it. 

Declare  that  the  Agreement  cuiitained  in  the  several  LelLers  of  the  PiaUQ* 
tiff,  beaiirig  date,  kc,  and  in  those  of  C.  Bvtiner^  iu  the  Plead- 
ings mentioned,  bearing  date,  •&c.,  ought  to  be  specifioally  per-  £  *107  J 
formed  and  carried  into  execution,  and  decree  the  bame  accord- 
ingly :  and  let  it  be  referred,  to  the  Master  of  this  Court  in  rotation,  to  set- 
tle and  approve  of  a  proper  Lease  of  the  Estate  and  Preaiises  com)>rised  ia 
the  said  Agreement,  in  case  the  Parties  differ  about  the  5samc ;  and  h  t  the 
Plaintiff  execute  the  said  Lease,  and  the  Defendants  TL  hry  Svermd  and 
Jiohi  rt  £vcrardj  the  acting  Executors  of  Richard  Ju'trard  deceased,  the 
Tcilator  in  the  Pleadings  named,  execute  a  Countorjiart  thereof:  and  let 
the  said  Master  tax  the  Piaintilfhis  Costs  of  this  Suit,  up  to  this  time  ;  and 
let  the  said  Defendants,  as  such  Executors,  pay,  to  the  I'lainiiiT,  what  t^hall 
be  taxed  for  such  Costs :  and  any  of  the  Pai-ties  are  to  be  at  liberty  to  ap- 
ply, &c.* 


BOIOOV  «.  THV  COBPQEAXIOir  OV  IiITXBPOOL. 

The  Motion  made,  in  this  Cause,  for  the  production  of  Documents  in  the 
possession  of  the  Defendants,  is  reported,  <in<e,  Vol.  Ill,  p.  467.  The  Judg- 
ment of  the  Lord  Chancellor ,  affinoing  his  M<nm*»  Order,  is  reported  iu  1 
Mylne  &  Keen,  88. 


*LraiFBiSBB  V.  Yaut.  [  108  ] 

13th  Jfinnary  &.  \Bth  Tchrn^iTy.— Power.— Fanr  Coi-frtc. 
A  Alai  iicd  Woman  having  power  to  dispose  of  rroperty,  by  lier  Will  executed  as  required  by 
the  Power,  but  not  referring  to  h,  gave,  to  her  Ilosband,  all  the  Propcrij  wUirb  she  might  die 
poucsMd  9i,  or  bftT«  in  Berenion  or  in  £xpectniion :  E«M  not  to  be  an  Xxecntion  of  tlio 
Power. 

By  Indentures  of  Lease  and  Release,  dated  the  14th  and  15tb  of  Decern- 

•  No  further  Proceedings  ircre  bad  in  the  Caase.  Thi  DdhndaBti  exuented  a LflHC^ Ml 
settled  by  the  Matkr,  nod  paid  tbe  Coati  of  tlic  SuiL 

Vol.  v.  10 
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ber  1813,  being«the  Settlement  made  in  contemplation  of  the  Marriage  be- 
tween the  Rev.  John  Lemprierc  uit'.i  Elizahdh  Deane^  after  Tcciiing  that 
JSlizahefh  Deane  wa.>5  ciiliilccl  to  one  Fourth,  or  some  other  Share  of  1,200/, 
Five  [icr  Cent.  Bauk  Amiuiiios,  ai-d  600/.  Bank  Stock,  and  the  several  Bo- 
nuses thereon,  cxpectant,respec lively,  upon  the  decease  Saroh  AfW^Dmn^ 
the  Mother  of  JRlhabeth  and  to  the  Moioty  of  1,000(.  Three  |«r 

Cent.  Reduced  Bank  Annuifug,  expectant  upon  the  decease  of  DeaM 
her  Father,  and  also  to  the  lUmaindcr  or  Reversion  in  Fee  of  one  Fourth 
part  of  a  Messuage  ami  Laudb  in  Rtading^  to  take  effect,  in  Poasessloo,  on 
the  respective  decep.scs  of  tiic  Persons  therein  named,  and  that  she  was  also 
entitled,  for  her  life,  to  tlio  Dividends  arising  from  2,C27Z.  5s«  2rf.  Foar 
per  Cent  Consolidated  Bank  Annuities,  standing  in  the  Names  of  the 
Trustees  therein  named,  and  that  she  was  also  possessed  of  the  Sum  of 500^.t 
secared,  and  then  due  to  her,  bj  the  joint  Promissory  Note  of  her  Father 
and  Mother,  and  that  Elitahtth  Dtane,  under  the  Wills  of  Sarah  Spietr^ 
Sarah  ZenzaUf  and  George  Dtme  her  Grandfather,  and  the  Marriage  Set- 
tlement of  her  Father  and  Mother,  was  entitled  to,  or  interested  in  contin- 
gent or  other  Property,  consisting  of  Freehold  Estates  in  the  Parishes  of 
Shin  field  and  Buryhfield  and  in  Reading  or  elsewhere,  and  divers  Sums  of 
Money,  Stocks,  Funds,  and  other  Personalty,  and  that  it  had  heen  agreed 
that  the  Freehold  Hereditaments  and  also  the  5001.  Promissory 
[  *109  ]   Note,  and  the  Principal  *and  Interest  thereby  secured  and  the 
aforesaid  Monies,  Stocks,  Funds  and  Secruities,  belonging  to  the 
said  Elizabeth  Deane^  and  her  Right,  Title  and  Interest  therein,  as  well  Test- 
ed  as  contingent,  and  all  other  her  Personal  Estate  and  Effects,  should  be 
conveyed  and  settled  to  the  Uses,  and  upon  the  Trusts  thereinafter  limited, 
and  that,  in  consideration  of  such  Marriage,  and  by  way  of  farther  Provi- 
sion,  the  said  J,  Lempriere  had  agreed  to  settle  and  secure,  a  net  Sum  o£ 
200/.  a  year,  for  the  Life  or  "V^dowhood  of  Elizabeth  J)eane,  in  case  she 
should  survive  him,  and  also  to  convey,  assign  and  settle  in  manner  therein- 
after mentioned,  any  Real  or  Personal  Property  that  might,  thereafter,  be 
given,  descend  or  devolve  on  her,  and  to  enter  into  the  Covenants  in  that 
behalf  thereinafter  mentioned :  Elixdbeth  Deane  conveyed  and  assigned,  to 
the  Defendants,  Biekard  Valpy  and  William  Andrewi,  their  Executors, 
Administrators  and  Assigns,  her  one  Fourth  Part  or  Share  of  the  Sums  of 
1,200/.  Five  per  Cent.  Annuities,  and  600/.  Bank  Stock  and  iho  several 
Bonuses  thereon,  cxpectantrespectively  on  the  decease  of  Sarah  Anne  Deane, 
and  all  the  accumulations  thereof,  and  also  her  Moiety  of  the  1,<J00/.  Three 
per  Cent.  Reduced  Bank  Annuities,  expectant  on  her  1  aider's  decease,  and 
ill  the  Dividends  and  Interest  which,  thenceforth,  dm liie  Life  of  Ulua- 
M.i^sane^flheuldgcewdm  tn  respect  of  the  2,627^,  a«.  2d.  Four  per  CeaJU, 
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Bank  Annuities,  and  also  the  Note  for  500/.,  and  the  Pniteipal  and  Interest 
due  tKereon,  and  all  other  the  Monies,  or  Secartties  for  Money,  and  Person* 
al  Estate  or  Property,  wbich  she  was  then  possessed  of,  or  interested  in,  or 
entitled  unto,  in  Possession,  Beversion,  Remainder  or  Expectancy,  or  other 
wise  howsoever,  (except  her  Weaving  Apparel,  Jewels,  Trinkets,  aud  other 
articles  of  her  Dress  and  Ornaments  of  her  Person,)  in  Trust, 
after  'the  Marriage,  as  to  the  Dividends  arising  from  the  2,627^.    [  •110  ] 
5«.  2d.  Stock,  during  the  joint  lives  of  J*  Lempnere  and  ^Hsa- 
heth  J>eane^  for  her  separate  use,  and,  if  J,  Lempriere  should  dio  in  her 
lifetime,  then  to  pay  the  same  to  her  and  her  Assigns,  during  her  life ;  and, 
as  to  the  500Z.,  secured  bj  the  Promissory  Note,  and  all  Interest  due,  and 
to  grow  due  for  the  same,  in  Trust  for  such  Persons  and  for  soeh  Intents  and 
Purposes,  as  Elizabeth  Deane,  alone,  and  notwithstanding  her  Coverture,  by 
any  Deed  or  Instrument  in  Writing,  with  or  without  Power  of  Revocation 
ELd  new  Appointment,  or  by  her  last  Will  and  Testament  in  writing,  or  any 
Codicil  thereto,  or  any  Writing  in  the  nature  of  her  last  Will  and  Testament, 
should  direct  and  appoint,  and,  in  default  of  such  direction  or  appointment, 
in  Trust  for  Elizabeth  DeanCf  her  Executors,  Administrators  and  Assigns, 
for  her  separate  use ;  and,  as  to  the  one  Fourth  Share  of  the  l,200f.  Bank 
Annuities,  600^  Bank  Stock,  and  the  Moiety  of  the  1,000(.  Reduced  An- 
nuities, and  all  other  the  Trust  Premises  thereby  assigned,  and  the  Trusts 
whereof  had  not  been  declared,  in  Trust  that,  when  the  same  should  become 
vested,  in  the  Trustees,  in  possession,  by  virtue  of  the  Assignment  therein- 
before contained,  to  sell  the  same,  and  invest  the  Proceeds  in  the  usual  Se- 
curitics,  and  to  stand  possessed  of  the  same'  upon  Trust  to  pay  the  Interest 
and  Dividends  thereof  to  J.  LtmprierB  and  his  Assigns,  for  his  life,  and, 
after  his  decease,  in  Trust  to  pay  the  Interest  and  Dividends  to  Elizahtth 
Deane  and  her  Assigns  (in  case  she  should  survive  J".  Lempriere)  for  her 
life,  and,  after  the  decease  of  the  survivor,  as  to  all  the  said  Trust-monies 
and  the  Interest  and  Dividends  thereof,  in  Trust  for  such  Person  or  Persons, 
and  f  )r  such  intents  and  purposes,  and  in  such  manner  and  form 
as  Eiizahdh  Di'ane,  alone,  •notwithstanding  her  Coverture,  by    [  '111  ] 
any  Deed  or  Deeds,  Instrument  or  Instruments  in  writing,  with 
or  \^itbout  Tovver  of  lie  vocation  and  new  Appointment,  to  be  sealed  and  de- 
livered, by  her,  in  the  presence  of,  and  attested  by  Two  or  more  credible 
Witnesses,  or  by  her  last  Will  and  Testament  in  writing,  or  any  Codicil  or 
Codicils  thereto,  or  any  Writing  or  Writings  in  the  nature  of  a  Will  or  Cod- 
icil, to  be  signed  nnd  published,  by  her,  in  the  presence  of  the  like  number 
of  Witnesses,  should,  from  time  to  time,  direct  or  appoint,  and,  in  default  of 
such  Direction  or  Appointment,  in  Trust  for  all  and  every  the  Children  and 
Child  of  the  Marriage,  who,  being  a  Son  or  Sons,  shonld  attain  21,  or,  being 
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a  Dau^htci-  or  Daughters,  should  attain  that  age  or  be  married  under  that 
age,  to  be  cciually  divided  betwocu  thcin  if  more  than  one,  but,  in  case  there 
should  be  no  sucli  Child  of  the  Marriage,  then  in  Trust  for  the  Next  of  Kin 
o'i  I^lizah'  til  Dean^',  accordin[»  to  the  Statutes  of  Distribution,  and  as  if  she 
had  died  untnarried,  witiijut  L^suo  and  Intestate.  Aul  Elizabeth  Deane 
Conveyed,  to  Valpy  and  Andrtivs  and  their  Ileir-J,  her  llemainder  or  Rever- 
sion in  Fee  expectant  on  the  decease  of  the  Survivor  of  the  Persons  therein 
named,  of  and  in  one  Fourth  Part  of  the  Messuage  with  the  Appurtenances, 
situate  in  limding^  and  also  all  other  Lands  and  Ilert  i:;  irients  wherein 
she,  or  any  Person  in  Trust  for  her,  had  anv  Estate  of  Freehold  or  Inheri- 
tance in  Possession,  Remainder  or  Ex;:eetancy  in  the  County  of  Berks,  or 
elsewhere  within  the  Unit td  Kingdom,  to  hold  the  same  to  the  use,  after  tho 
^lan  iage,  of  John  Jjempritre^  for  i  l  .  i.u  i,  ulLerwards,  to  the  use  of  such 
Person  or  Persons,  and  for  such  K        and  Estates,  Interest  and  Interests, 

Ends,  Intents  and  Purposes,  and  with,  under  and  subject  to  such 
[  'ili  j    Powers,  Provisoes,  'Ik-elarations  and  Agreements  as  Ulizabeth 

iJcanf,  alone,  au  l  notwitlistandtng  her  Coverture,  by  any  Deed 
or  Deeds,  Instrunie;r.  or  Instruments  in  v, iiu:._,,  to  bo  sealed  and  delivered, 
by  her,  in  the  presence  of  Two  or  more  credible  Witnesses,  or,  by  her  last 
Will  and  Testament  in  writing,  or  any  Codicil  or  Codicils  in  writing,  or  any 
Writing  or  Writings  in  the  nature  of  a  Will  or  Codicil,  to  be  signed  and  pub- 
lished, by  her,  in  the  presence  of  i  hiee  or  more  credible  Witnesses,  should 
direct  or  appoint;  and,  in  default  of  sujU  Direction  or  Appointment,  to  the 
use  of  Elizabeth  Deane,  her  Heirs  and  Assigns  for  ever.  And  the  Inden* 
tare  of  Ilck'iso  coniairud  a  Covenant  by  Jjhn  Lj/npriere,  and  Declaration 
by  Elizabeth  Deane,  that  in  case,  at  any  time  during  tlie  Coverture,  any 
Real,  Personal,  or  mixed  Estates  or  EtTects,  should  come  to,  or  vest  in  IJliz- 
abeth  Deant  or  John  Lemprlcrc,  in  her  Kight,  the  same  should  be  conveved 
and  assigned,  by  them,  to  Valpy  and  Andrews,  to  such  as  should  be  Pveal 
Estate,  to  the  same  uses  as  were  thereinbefore  declared  concerning  the  Ileal 
Estate  of  Elizabeth  Deane,  and,  as  to  such  as  should  be  Personal  Estate, 
upon  the  same  Trusts  as  were  thereinbefore  declared  concerning  the  1,-00/. 
Bank  Annuities  and  QOOl.  Bank  Stock,  and  1,000/.  lieduced  Annuities. 

The  Marriage  was  celebrated  on  the  I8th  December  1813.  Shortly  after- 
wards Mrs.  Lempriert's  Father  died  ;  and,  thereupon,  her  Share  of  the 
1,000/.  Reduced  Annuities  was  transferred  to  theTrn^iccs  of  the  Settlement. 
In  February  1818  Mrs.  Lcmpricre's  Mother  died,  and,  in  August  following, 

her  Share  of  the  1,200/.  Bank  Annuities  was  transferred  to  the 
[  •lis  ]    same  Trustees.    In  the  same  month,  the  Trustees  of  the  Will  'of 

Sarah  Spicer,  transferred,  to  the  Trustees  of  the  Settlemcit, 
Mn.  Lmpriere's  Share  of  a  Suoj  of  2,o00/.  Three  per  Cent.  Reduced  An 
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naities,  which  had  been  L'iven  in  Trust  for  her  Mother  for  Lifo,  and,  after- 
wards, fur  such  of  her  Chiidrcn  as  should  survive  her. 

Sarah  Boniock,  who  died  in  1820,  bequeathed  a  Legacy  of  500^.,  to  the 
Trustees  of  the  Settlement,  upon  the  Trusts  thereof,  and  in  May  1825  tliat 
Legacy  was  paid  to  them,  and  they  laid  it  out  iu  the  purchasa  of  619/.  3«. 
8<f.  Three  per  Cent.  Consols,  in  their  names.  The  other  Sums  of  Stock 
80  transferred  to  the  Trustees,  were  afterwards  sold  out  by  them,  and  the 
Produce  was  invested  in  the  purchase,  in  their  Names,  of  991/.  lOx.  lid. 
Navy  Five  per  Cents.,  and  that  Sum  was  afterwards  converted  into  1,0412. 
1*.  Id,  New  Four  per  Cents. 

In  April  1821,  Mrs.  Lempriere  diod  having  made  her  Will,  dated  the  4ih 
of  August  1818,  in  the  words  following  ,  "  I  Elizabeth  Lempriere,  of  Exitcr 
in  the  County  of  Devon,  give  and  bequeath  to  my  dear  Husband,  the  Rev. 
Dr.  Lempriert^  all  the  Properti/  of  which  I  may  die  possessed,  or  have  in 
Iievergion  or  in  Uxpectatioji :  and  I  appoint  my  said  Husband  sole  Execu- 
tor of  this  my  last  Will."  The  Attestation  Clause  to  the  Will  was  as  fol- 
lows :  "  Signed  and  delivered  in  the  presenco  of  M,  Vtalty  fV,  V. 
Me  mi  ah,  J.  fV.  T.  Fell." 

Mrs.  Lempriere  left  two  ChiMren  only,  the  infant  Defendants  Anne 
Lempriere  and  Chnrle»  I^civjuiirrf.  Dr.  X«?7//>riere  proved  his  late  Wife's 
Will,  and  shortly  after  her  dcMth  he  applied,  to  the  Trustees  of  the  iSettlfl- 
ment,  for  a  transtV  r  of  the  Trust  Property  ;  but  the  Trustees 
declined  to  transfer  it  to  him  without  the  sanction  of  the  'Court  £  •114  3 
of  Chancery,  and  Dr.  Lempriere  died  before  he  had  commenced 
Procped-ntrs  to  compel  the  Trustees  to  make  the  Transfer.  By  his  Will, 
dated  the  19th  of  May  1821,  duly  executed  and  attested,  lie  gave,  devised 
and  bequeathed  all  his  Freehold  Lands  and  Hereditaments,  and  all  his  Per- 
sonal Fstate  and  Effects,  to  James  L^arkin,  and  to  the  Plaintiff  William 
Bury  S\Ioore,  and  to  his  Son,  the  Plaintiff,  L^verard  Jjcmpriere,  upon  cer- 
tain Trusts  for  the  benefit  of  his  Children,  and  appointed  Everard  Lem- 
priere and  William  Bury  Moore  Executors  of  hi^  Will.  The  Testator  died 
on  the  1st  of  Fehniary  1824,  leaving  seven  Children,  by  a  farmer  Mar- 
riage, (who  wcro  Plaintiffs  in  the  Cause)  and  the  Defendants,  Anne  Lenh 
priere  and  Chas.  Lempriere  his  only  Children  by  his  marriage  with  JSiu, 
Lempriere^  living  at  his  death. 

The  Bill  charged  that  Mrs.  Lempriere^s  Will  operated  as  a  due  exeoation 
of  the  Power  of  Appointment  given  to  her  by  the  Settlement,  and  that  the 
T^u^t  property  was  duly  bequeathed  and  appointed  to  her  Husband,  and 
passed,  by  his  Will,  to  his  Executors,  and  that,  therefore,  the  Plaintiffs, 
Everard  Lempriere  and  William  Bury  Moore  were  entitled  to  have  the 
Trasfc  Property  transferred,  to  them,  for  the  parposea  of  his  Will ;  but  that 
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tbe  defendants  Annt  Lempriert  and  CJMet  Zempritre  Mmtd,  as  the 
only  Children  of  Elizabeih  LemfrUrtf  to  be  entitled  thereto  as  in  default 
of  Appointment  bjr  her. 

The  Bill  prayed  that  Mrs.  Lempriere*$  Will  mi^ht  be  established  and  de- 
elared  to  be  a  doe  ezeeation  of  the  Power  of  Appointment,  of  the  Tnist 
Property,  given  to  her  by  the  Settlement,  and  that  the  Defend- 
[  *115  ]  ants  Valpy  and  AndrewSf  might  be  ordered  to  transfer  *the 
Ifiill.  la.  Id.  New  Four  per  Cents.,  and  619/.  8i.  %d.  Con- 
sols, to  the  FlaintiSd,  Everard  Lempriert,  and  Wxlliam  Bury  Moorty  as  the 
EzeeatOFS  of  Dr.  Lempriere,  and  to  pay  them  the  dividends  accrued  there- 
on since  Mrs.  Lempriert*i  death,  and  ako  to  pay  to  them,  oil  such  other 
Monies  as  might  be  then,  or  miglit  thereafter  come  into  their  hands,  in  re- 
spect of  the  Trusts  of  the  Settlement. 

Two  of  the  Witnesses  to  Mrs.  Lempritre^t  Will,  were  examined  for  the 
Plaintiffs.  They  deposed  that  she,  in  their  presence,  and  in  the  presence  of 
the  other  Witness  (who  they  had  been  informed  and  believed  had  since  died 
in  Bengal)  signed  the  paper  writing  purporting  to  be  her  Will,  and  declared 
the  same  to  be  her  Will,  and  that  the  Names  of  the  Witnesses  were  of  their 
respective  proper  Handwritings,  and  that  they  subscribed  their  Names,  in 
the  Testatrix's  presence  and  in  the  presence  of  each  other.  The  Witnesses, 
on  their  Cross  examination,  said  that  the  Testatrix  signed  the  Paper  Writing, 
and  said  that  it  was  her  Will,  in  their  presence  :  and  one  of  tliem  added 
that  ho  did  not  recollect  whether  she  said  that  she  published  it  as  her  Will. 
Sir  />'.  Suijde.n  and  Mr.  Whitmarsh^  for  the  Plaintiffs  : 

The  question  is  whetiier  ^Iio.  Lemj  riere's  Will  is  a  due  execution  of  the 
Power  reserved  to  her,  by  the  Settlement,  over  the  Funded  Property  :  no 
question  arises  as  to  the  Real  Estates.  Whcsu  a  married  AVomnn  makes  a 
Wiil,  (which  she  lias  no  capacity  of  doing  except  in  executionof  :i  J'  >v,<:r  ex- 
pressly given  to  her)  it  is  a  strongcircurastance  to  show  that  chu  iuU  ndcJ  to  ex- 
ercise that  Power.  Where  a  Person  having  a  capacity  to  dis- 
£  *116  ]  pose  *of  Property',  as  well  as  a  Power  over  it,  makes  a  Disposi- 
tion of  that  Property,  and  it  is  equivocal  whether  he  intended 
it  to  take  effect,  under  the  Power,  or  by  virtue  of  his  capacity,  the  Courts 
hold  that  it  is  not  an  execution  of  the  Power.  But  a  married  Woman  has 
no  capacity  to  give,  except  by  force  of  her  Power,  auJ,  if  she  executes  au 
Instrument,  it  can  have  no  operation  except  under  the  Power  ;  and  there- 
fore, the  Court  will  not  deny  to  it  that  operation,  which  alone  can  give  it 
effect. 

This  Case  does  not  fall  within  Lovell  v  Jiniyht  (a).    In  that  Case,  which 
(a)  AtUtt  vol.  iii.  p.  275.   The  Judgm^t  WM  affirmed  by  the  Lord  Chanctlhr  in  December 

lasi. 
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caino  before  your  Honor ^  on  F urther  Dircctiocs,  the  Testatrix  gave  and  bo- 
queathed  the  whole  of  her  property,  both  Real  a»d  Personal.  It  appeared, 
however,  by  the  Master's  Report,  that  she  bad  no  Baal  Property,  but  only 
terms  for  years.  Tite  Judgroent  seems  to  tarn  upon  that  point,  and  to  treat 
the  Will  as  if  it  had  been  made  by  a  person  who  was  sui  jnri».  The  argu- 
ment founded  on  the  disability  of  the  Lady  to  make  a  Will  except  under 
the  Power,  was  not  adverted  to.  Ilere  the  Teatatrix  gifea  all  the  Property 
which  she  might  die  possessed  of,  or  have  in  reversion  or  in  Expectation.  She 
had  Property  subject  to  the  Power,  of  every  one  of  those  deacriptioos :  and 
she  had  no  Property  in  Possesalon,  in  Reversion,  or  in  Expectation,  which 
was  not  subject  to  the  Power. 

The  Powiet  over  the  500^*  eecored  hj  the  Promiasory  Kote,  waa  to  be  ex- 
ercised simply  by  a  Will^  or  any  Writing  in  nat»re<tf  %  Will  i  as 
to  the  Funded  Property,  *the  Power  was  to  be  exereiaed  by  a  [  *117  ] 
Will  signed  and  pulU^ed  by  the  Teatatrix  in  the  presence  of 
Two  or  more  orediUe  Witneasee ;  hot  the  WibMasea  were  net  reqmred  to 
attest  the  signing  and  publication.  The  Attestation  Clanae  expresses  that 
the  WiU  waa.  signed  and  Mivend  by  the  Teatatrix  m  the  presence  d  the 
Witoesaes*  It  appears  however,  by  the  Evidence,  dbat  the  WIU  waa  duly 
execated  acecrdiag  to  the  Power ;  and,  besideay  the  defiveiy  of  a  Will,  has 
been  decided  to  be  equ^vale^t  to  publicatioB.    Trimmer  v.  Jadtten  (ii). 

Mr  J^*p!fB  and  Ur.  T&rrioMf  for  the  Infant  Defeadanta,  AmB  Lmr 
priert  end  Chat,  Lmpnare: 

Thi»  IMaitMik  ia  LoM  v.  JSnight,  wttfl  affnned  on  Appeal,  and  it  is  now 
the  Law  of  the  CoarL 

[The  Vte^ChoMceUor : — ^In  that  Caaa,  it  appeared,  by  the  Moita't  Re- 
port, that  the  married  Woman  had  other  Property  than  that  which  waa  com- 
prised in  the  SettlenMnt«  She  waa  entitled  to  112^,  arising  from  Savings, 
in  the  h«nds.of  the  Trnateea  of  the  Settlement] 

The  Beciaioa  did  not  iupk  upon  there  being  that  Sam  of  112^.,  and  the- 
Terms  of  the  Will  were  not  referrible^to  it.  The  Judgment  in  that  Case, 
waa  founded  on  the  general  principle,  wfaSch  ia  that  an  Instrument  shall  not 
be  held  to  be  an  exereiBe  of  a  Power,  nnleas  it  clearly  refers  to  the  Power, 
or  to  the  Property  which  is  the  anbject  of  it.  The  Terms  used  by  Mrs. 
Lemprierey  are  quite  aa  general  aa  thooa  nsed,  by  the  Testatrix,  in  Lavell  v. 
Knight :  and  there  ia  nothings  either  in  the  expressions  in  the 
*Will,  or  in  the  nature  of  the  Property,  which  can  distinguish  the  [  *118  ] 
one  Case  from  the  other. 

The  Witnesses  have  stated  what  was  done  and  said  by  the  Testatrix  in 
tiieir  presence.   It  is  not  clear,  from  their  evidence,  that  the  Will  was  pub- 

(»)  4  Bam*s  XccL  Uw,  180;  isd »t^Skmm.y^ Otmaom, mf^  vol iv. ^  MS. 
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liahed  :  the  Attestation  Clauses  expresses  it  to  have  been  signed  and  deliv- 
ered ;  and  one  of  ihc  Witnesses  sajrs  that  he  does  not  recollect  Mfhether 
anjtliino;  was  said  about  publication. 

Mr.  KuiyJiL  and  Mr.  Janus  Rusnll  appeared  for  the  Defendants,  Valpif 
and  Antlrcifft,  the  Trustees  of  the  Settlement. 

The  VicE-CiiAXctiLLOB,  after  statinfr  tho  Trusts  of  the  Settlement,  and 
the  Covenant  I'or  setilinLj  the  Real  and  J'ursonal  Property  which  might  there- 
after vest  in  Mrs.  Lem^riere^  or  in  her  Husband  in  her  Right,  continued  as 
follows  : 

It  does  not,  however,  appear  that  there  vas  anj  such  snbseqnent  Real  or 

Personal  Estate. 

Tnere  were  two  Children  of  the  ^larriage.  Mrs.  Lempriere  died  in  the 
lifetime  of  her  Husband,  liaving  made  a  Testamentary  Instrument  in  these 
words  :  "  I  Elizabeth  Lemprure^  of  Exeter  in  the  County  of  Devon^  give 
and  bcfiucath,  &c. 

The  Attestation  Clause  to  this  Will  was  as  follows :  Signed  and  deliver* 
ed  in  the  pretence  of,  &c." 

This  Instrument  was  duly  proved  by  Dr.  Lempriere, 
Q  •IID  ]  'It  was  said  that  there  was  no  question  as  to  the  Real  Estate, 
and  none  was  raised  at  tho  Bar.  The  only  question  was  as  to 
the  Funded  Property,  and,  with  respect  to  that,  it  was  said  :  1st,  That  the 
Will  could  not  be  objected  to  as  an  insufficient  execution  of  the  Power,  by 
reason  that  the  Witnesses  attested  its  signing  and  delivery  only,  and  not  its 
publication  :  and,  2dly,  that,  taking  the  Will  lo  be  duly  signed  and  publishr 
ed,  it  operated  as  an  appointment  of  the  Property  in  quc«;tion. 

U(  on  the  first  point  it  is  observable  that  the  terms  of  the  i'uwer  did  not 
require  the  Witnesses  to  make  any  written  attestation  at  all.  The  Case  is, 
therefore,  free  from  the  objection  that  was  made  in  MoodU  v.  Iiied(^^?y,  and 
the  Cases  there  referred  to,  where  the  Witnesses  did  not  sign  an  Attesta- 
tion, in  writing,  of  the  signing  and  publishing,  which  were  required  to  bo 
attested.  But  even  admitting  those  Cases  to  be  Law,  it  appeared,  by  the 
Evidence  in  this  Cause,  as  well  as  by  the  written  Attestation,  that  the  Will 
was  produced  and  delivered  by  Mrs.  Lempriere.  In  3IooJie  v.  Bied  Lord 
Chief  Justice  Gibbs  says:  "If  the  act  of  the  Testatrix,  in  callin::  on  trie 
Witnesses  to  attest  her  Will,  be  a  publication  of  it,  then  their  attesting  that 
she  signed  it,  attests  her  publication  also  :  because  they  attest  that  by  which 
she  publishes  it."  His  Lordship  also  says:  ^*  I  do  not  know  what  the  pub- 
Ucatiou  of  a  Will  is.  I  can  only  suppose  it  to  be  that  by  which  a  Person 
designates  that  he  mearis  to  give  effect  to  a  Paper  as  his  Will."  And,  con- 
aistenUjf  with  vhat  the  Lord  Chief  Justice  is  reported  to  hafe  said,  my  <^t- 

«)  7kofc»5a^«»lllAri.51ff. 
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mm  18  that  the  Will,  in  this  Case,  hy  having  been  first  signed, 

and  then  delirered,  *to  the  Witnesses,  by  Mrs.  I^mpriere,  in  order   [  120  ] 

that  they  might  attest  it,  has  been  duly  signed  and  published  by 

her  within  the  Terras  of  the  power. 

Upoa  the  second  point,  it  was  foreibly  urged  that,  where  a  Person  has  a 
Power,  bat  no  capacity  to  g^ve  except  by  force  of  the  Power,  an  Instrument 
professing  to  giro,  can  only  operate  as  an  execution  of  the  Power,  and,  there- 
fore, must  be  an  execution  of  the  Power,  if  duly  executed  within  the  Terms 
of  the  Power ;  and  it  was  said  that  this  observation  is  espectally  applicable  to 
the  Case  of  a  Feme  Coverte,  who  has  no  inherent  Power  in  herself  to  make 
a  TVUl.  It  appears  to  me  that  these  obserrations  cannot  affect  the  present 
Caae ;  because,  though  a  married  Woman  in  some  sense  has  no  Capacity  to 
gire,  yet,  under  certain  circumstances*  she  may  g^ve,  with  the  consent  of 
her  husband,  and  even  ag^mst  his  consent.  If  she  has  in  herself  a  repre* 
sentative  character,  by  being  the  Executrix  of  a  Party  deceased,  by  making 
a  Will  and  appointing  her  Husband,  or  any  other  Person  her  Executor,  she 
may,  provided  her  Husband  consents  that  her  171^11  shall  be  proved,  transmit 
to  him  or  her  other  Nominee,  her  own  representative  character;  and  many 
Cases  may  be  put,  in  which  it  will  be  more  benefidal,  for  her  Husband  or 
other  Persons  eonnected  with  her,  that  the  representation  by  Executorship 
should  be  continued,  than  that  it  should  be  destroyed.  She  may  have  Pro* 
perty  settled,  simply,  to  her  separate  use ;  and  her  Will  making  a  general 
Disposition  of  her  Property,  would  pass  what  is  so  settled.  In  this  very 
Case,  the  Settlement  which  g^ves  rise  to  the  question  before  the  Court,  shows 
that  Mrs.  Lempritre  had  property,  namely,  the  500^,  settled, 
simply  to  her  separate  nee,  which  would  pass  by  a  ^general  Gift  [  *121  ] 
made  by  Will.  It  cannot,  therefore,  be  assumed,  on  principle, 
that  the  Will  of  a  Feme  Coverte  is,  of  necessity,  altogether  inoperative  as 
a  Will.  And  no  Case  has  been  quoted,  nor,  at  the  hearing  did  I  recollect 
any,  nor  have  I  since  been  able  to  find  any,  in  which  it  has  been  held  that 
the  Will  of  a  Feme  Coverte,  professing  to  give  all  her  Property,  in  general 
terms,  must  be  taken  to  be  an  execution  of  mere  Powers,  which  she  may  pes* 
sees.  If  any  such  case  had  existed,  the  Counsel  for  the  Plaintiff,  whose  ablej 
Treatise  on  the  Doctrine  of  Powers,  is  so  well  known  to  the  Profession, 
would  have  named  it. 

The  Will  of  Mrs.  Lempriere  seems  to  me  to  be  nothing  more  than  a  gen- 
eral Gift  of  her  Property,  not  referring  to  the  Power  which  she  had,  or  the 
subject  of  the  Power,  and,  therefore,  accordmg  to  the  known  Rule,  as  laid 
down  in  Sianden  v.  Standen  (^d),  SUtndm  v.  SPNab  (e),  Bemet  v.  Ahwr- 

{d)  a  y«s.  joa.  589;  <«)  «  Bio.  P,  C.  ISS.  SdSditioii. 
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row  (/),  Jones  IHicker  O),  J<me$  Curry  not  an  ©xecution  of 
her  Power. 

This  is  my  opinioQ  of  the  Case,  independently  of  the  Decision  in  Lovell  v. 
Kniyht.  The  ori<^inal  Decision  upon  that  Case,  I  should  have  considered 
as  of  little  weight;  but,  as  it  has  been  aflBrmed  by  the  Lord  Chancellor,  I 
am  not  now  at  liberty  to  depart  from  it,  and  it  seems  to  me  to  govern  the 
present  Case.  I,  therefore,  decide  that  Mrs.  Lempriere's  Will,  was  not  an 
•xecutioa  of  her  Power  over  the  Shares  of  the  Bank  Annuities. 


[  •122  ]  *PZCEF0BI>  V.  HdSTRB* 

1131  :  24th'So\  cm]icr  —Plead{ntf  —Creditor's  Suit. 

To  a  Creditor  s  Hill,  tlic  DcfcndanU  pleftJctl  a  Decree  obtained,  hr  other  Creditors  in  a  prior 
Suiu  Plcu  ovcr-rulcd :  Uie  Decree  being  less  bencticiai  to  the  Plaintifi's  ibau  tbcy  might  ob« 
tain  in  their  own  Suit 

The  Bill,  which  was  filed  on  the  18th  of  June  1831,  against  WilUam 
Munter^  William  Waikin,  and  Rehecca  Nicki  an  Infant,  stated  that,  previ- 
ous to  182G,  the  Plaintifia  carried  on,  and  did  still  carry  on  the  businejsof 
common  Carriers,  in  copartnership  together,  in  London  ;  that,  in  the  course 
of  their  business,  they  had  larg^  dealing  at  Leavunfjfon,  in  the  County  of 
Warwick;  that,  in  1825,  they  agreed  with  Biehard  Nicks,  that  he  should 
aet,  as  their  Agent,  in  managing  their  Concerns  at  that  place,  and  that  he 
should  he  responsible,  to  them,  for  all  Freights  and  Carnages  of  Goods  com- 
ing to  his  hands,  as  their  Agent,  and  chargeable  at  Leamington  ;  and  that 
the  Plaintiflb  should  pay  to  him  a  Commission,  of  Five  per  Cent. ,  upon  the 
amount  of  all  sucli  Freiglits  rind  Carriages:  that  yicks  received  various 
Sums  of  Money,  from  different  Persons,  on  the  Plaintiffs*  account,  but  he 
had  not  accounted,  to  them,  for  such  Monies,  since  the  Slst  of  Deeem* 
ber  1829,  and  that,  at  his  death,  he  was  indebted  to  them,  on  account  of 
such  monies,  after  deducting  his  Commission,  in  the  Sum  of  268i.  148.  6d,  i 
that  he  was  also,  at  his  death,  indebted,  as  it  was  alleged,  to  several  other 
Persons,  and  that  he  was,  at  the  time  of  making  his  Will  and  Codicil 
ai^er  mentioned,  and  at  his  death,  seised  in  Fee  of  divers  Real  Es- 
tates, and  that  he  was,  at  his  death,  possessed  of  oonsiderable  Peraon- 

*  The  Kcport  of  this  Cue  has  beeo  postponed  on  accomit  of  the  Editor  being  dclajed  in 

procuring  the  Briefs. 

(/)  8  Y«ft.  «09.  is)  SMtr.  583.  (A)  1  8waiuk  ««. 
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al  Estate  ;  an<l  that  he  mndo  his 'Will  daicil  the  '2~th  of  March    [  •123] 
1830,  ami  cxccutcul  and  attested  so  as  to  pass  FreehoM  Estates, 
and  thereby,  after  *;ivin;i;  a  small  Annuity  as  therein  mentioned,  he  gave 
the  Residue  of  his  Estate  and  Effects,  Real  and  Personal,  to  liis  Daui^hter, 
the  Defendant  Rebecca  Nicks,  her  Heirs  and  Assigns,  and  appointed  the 
Defendant  William  Ilunler,  sole  P'xecutor  of  his  Will  and  Guardian  of  his 
said  Daugliter  ;  tliat  the  Testator  made  a  Codicil  to  his  Will,  dated  the  28th 
of  March  IboO,  and  which  was  also  executed  and  attested  so  as  to  pass 
Freehold  Estates,  and  he  thereby  appointed  the  Defendant,  William  Wat- 
kin,  to  be  an  Executor  to  his  Will,  jointly  with  Hunter,  and  empowered 
them  to  sell  his  Real  Estate,  and  to  convev  the  same  to  the  rnrchaser  or 
Purchasers  tiiereof,  and  the  Monies  ari«<ing  from  such  Sale  to  bo  disposed  of 
as  his  Personal  Estate  ;  that  the  Testator  died  on  the  28th  of  March  1880, 
leaving  the  Defendant  Rebecca  Nicks  his  only  Child  and  Heirc«s  at  Law, 
and  that  Hunter  and  Watkin  duly  proved  the  Will  and  Codicil  on  the  7th 
of  October  1880  :  that,  upon  the  death  of  the  Testator,  ffunttr  and  Watkin 
entered  into  Possession  or  Receipt  of  the  Rents  and  Profits  of  the  Testator's 
Real  and  Leasehold  Estates,  and  had  ever  since  continued  in  such  Po-^^rs. 
sionor  Receipt,  and  had  possessed  all  the  Testator's  Personal  Estate  :  that 
Nicks  carried  on,  at  his  death,  the  Trades  or  Businesses  of  a  Carpenter  and 
Builder  and  Timber  merchant  and  Wharfinger,  and  was,  as  carrying  on  such 
Trades  or  Businesses,  at  his  death,  a  Trader,  liable  to  the  operation  of  the 
Bankrupt  Laws.    The  Bill  charged  that  the  Defendants,  the  Executors,  had 
not  only  not  used  due  diligence  in  administering  the  Testator's  Assets,  but 
that,  in  fact,  with  a  view  of  delaying  the  Payment  of  the  Testa- 
tor's Debts,  and  of  having  a  pretence  for  ^delaying  such  Payment,    [  '124  ] 
a  common  Creditor's  Bill  had  been  filed,  on  the  17th  of  Decem- 
ber 1830,  by  Matthew  CHnn  and  William  Langham  and  William  FrancU 
Patterton^  as  Creditors  upon  the  Testator's  Assets,  and  that  such  Bill  was 
filed  against  the  Defendants,  Watkin^  Hunter ,  and  Rebecca  Mcka  :  that 
the  Plaintiffs  in  the  present  Suit,  bad  asceitained  Uiat  Patterson  was  the 
Solicitor  who  instituted  the  former  Suit,  and  that  no  Answer  had  been  put 
in  by  any  of  the  Defendants  to  that  Suit ;  but  that  appearances  had  been 
entered,  for  all  of  the  Defendants  thereto,  by  Patterson^  as  their  Solicitor, 
and  that  that  Suit  was,  altogether,  a  friendly  Suit,  and  had  been  instituted 
with  a  view  of  preventing  any  other  Creditor  of  the  Testator  from  instituting 
a  Suit,  and  with  the  intention,  in  case  any  other  Creditors  should  institute  a 
Suit,  of  Proceeding,  in  the  Suit  so  instituted  by  Pattermn  as  aforesaid,  to  ob- 
tain a  Decree  as  speedily  as  possible,  in  order  that  the  Defendants,  Watkin  and 
Hunter^  might  keep  the  disposal  of  the  Testator's  Assets  under  their  own  con- 
trol :  Tliat  Okam  (who  was  aBricklayer)  was  interested  with  the  Testator  in 
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various  portions  of  bis  Leasehold  Estates,  and  was  desirous  of  obtaining  the 
Testator's  share  therein ;  and  that  Patterwn  vss  the  Solicitor  of  the  Testator 
in  his  lifetime,  and  that,  since  the  Testator's  death,  he  bad  been  and  was  then 
the  Solicitor  of  the  Testator's  Executors :  that  MunUr^  who  principally  acted 
as  Executornnder  the  Will  and  Codicii,claiined  to  have  an  Interest  in  the  Testa- 
tor's Freehold  and  Leasehold  Estates,  bj  reason,  as  he  alleged,  of  some 
Charge  or  Incnmbrance  for  800^,  executed  to  bim  bj  the  Testator :  that 
the  Testator,  was  not  at  his  death,  indebted,  to  Bunter,  in  any  Sam  of 
Money  whatever ;  and  that,  if  he  was  so  indebted,  the  same  was 
[  *125  ]  merely  a  simplC'ContractDeht.  The  Bill  *prayed  that  an  Acconnt 
might  be  taken  of  what  was  due  to  the  Plaintifi,  on  the  Account 
thereinbefore  mentioned,  and  also  of  the  Testator's  Persons]  Estate,  and  also 
of  his  Debts,  Faneral  and  Testamentary  Expenses  ;  and  that  the  Personal 
Estate  xui^ht  be  applied  in  payment  of  the  Pebts  dae  to  the  Plaintilb,  and 
the  other  Creditors  of  the  Testator,  in  a  due  course  of  admbistration,  and 
in  case  the  Personal  Estate  should  not  be  sufficient  for  the  payment  of  all 
bis  Debts,  then  that  the  deficiency  might  be  made  good  by  Sale  or  Mortgage 
of  his  Beal  Estates,  and  that  the  proper  or  necessary  Sales  or  Mortgages 
might  be  directed  accordingly ;  and  that,  in  the  meantime,  a  Beoeiver 
might  be  appointed  of  the  Bents  of  the  Testator's  Freehold  Estate. 

To  this  Bill,  the  Defendants,  SufUer  and  TTo^n,  pat  in  a  Plea  alleging 
that  long  before  the  Plaintifb  filed  their  Bill,  to  wit,  on  the  17th  Dee.  1830, 
a  Bill  of  Comj^aint  was  exhibited,  in  the  Court  of  Chancery,  by  MaUhm 
Chimti  WUHam  Langham  and  WUUam  FrawU  PaUermm^  on  behalf  of 
themselves  and  all  other  the  Creditors  of  the  Testator,  against  the  Defend- 
ants  Watkin  and  Munter  and  Mebeeea  JVtdb,  thereby,  amongst  other  things, 
stating  the  Will  and  Codicil,  and  the  Death  of  the  Testator,  leaving  Rebecca 
Nicks  his  only  Child  and  Heiress  at  Law,  and  that  WMbi  and  Munter  had 
duly  proved  the  Will  and  Codicil :  and  also  stating  that  the  Testator  ^  as 
indebted,  to  the  Plaintiffs  in  that  Suit,  and  to  divers  other  Persons  at  tho 
time  of  his  decease,  and  that  be  was  a  Trader  within  the  operation  of  the 
Bankrupt  Laws,  and  praying  that  an  Account  might  be  taken  of  what  was 
due,  to  the  said  Plaiotifis  in  that  Snit,  and  the  other  Creditors  of  the  Tes- 
tator, and  that  an, Account  might  also  be  taken  of  the  Testator's 
[  •126  ]  ^Personal  Estate  received  by  Watkin  and  JBunter,  or  by  tlieir 
order,  or  for  their  use,  and  that  such  Personal  Estate  might  be 
administered  under  the  direction  of  the  Court,  and,  if  necessary,  that  the 
Testator's  Beal  Estate,  or  a  competent  part  thereof,  might  be  sold,  and  that 
all  proper  Parties  might  be  decreed  to  join  in  such  Sale,  and  that,  out  of  the 
Testator's  Personal  Estate  and  Effi;cts,  and  the  Monies  to  arise  from  the 
Bale  of  his  Beal  Estate,  the  Plaintiffii  in  that  Suit  and  all  other  the  Creditors 
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of  the  Testator,  night  be  paid  their  several  demands,  in  a  due  course  of  ad" 
ministration,  and  that  all  necessary  Accounts  n)iglit  bo  taken  of  the  Testa- 
tor*ji  Real  Estates  and  that  a  lleceivcr  iiii;:ht  be  annointed  of  the  Rents 
of  the  Real  Estates  and  of  the  outstandins;  Personal  Estate  of  the  Tes- 
tator, and  il.at  all  necessary  directions  inii^ht  be  given  for  cftectuating  the 
purposes  aforesaid.    Tlio  Plea  farther  alle;^ed  that  Watkin  and  Hunter  and 
Rehecca  Xichs  appeared  to  the  Jiiil,  and  put  in  their  Answers  thereto,  and 
that  :hu  Cause  carao  on  to  be  heard,  before  The  j\Ias(cr  of  the  Jiolhy  on  tho 
80th  of  July  1831,  when  it  was  referred  to  the  Mcntrr  \n  rotation  to  take 
an  account  of  what  was  due,  to  the  PlaiatitTs  in  that  Suit,  and  all  other  the 
Creditors  of  the  Testator,  acd      his  JTuueral  Expenses,  and  to  compute  In- 
teresi  on  aucb  of  bi^  Dobt»  us  uarriAa  TnUroot  after  the  usual  rate,  and  the 
Master  was  to  cause  Advertisements  to  be  published  in  the  usual  manner  for 
the  Creditors  of  the  Testator  to  cone  in  and  prove  their  Debts :  and  it  was 
ordered  that  the  Master  should  take  an  account  of  the  Testator's  Personal 
Estate  come  to  the  hands  of  his  Executors,  or  of  any  other  Person,  &c.,  and 
that  the  Testator's  Personal  Estate  should  be  applied  in  payment  of  bis 
Debts  and  Funeral  and  Testamentary  Expenses  in  a  course  of 
•udminiiiration,  and  that  Watkin  and  JIunter  should  bo  at  liber-    [  •127  ] 
ty,  with  tho  approbation  of  the  said  Master,  to  compromise  or 
corapound  any  Debts  due  to  the  Testator's  Estate,  and  that  the  Plaintiffs  in 
that  JSuit,  should  be  at  liberty  to  exhibit  an  Interrogatory  or  Interro^'atories, 
in  the  Examiner's  OfTice,  and  examine  Witnesses  thereon,  to  prove  the  due 
exeoutiou  of  the  Will  of  the  Testator,  and  ih^iL  the  Testator  was  at  his  death 
a  Trader  within  the  true  intent  and  meaning  of  the  Statute  made  iu  the  47th 
year  of  the  reign  of  his  late  Majesty  King  George  o,  intituled,  "  An  Act 
for  more  cflectually  securing  the  payment  of  the  Debts  of  Traders:  '  uhii, 
for  the  better  ukuig  tho  said  Accounts,  the  i'ai  tics  were  to  produce  before 
tho  Maaicr  upon  oath  all  Books,  &c.,  and  were  to  bo  examined  upon  Inter- 
rogatories, &c.    And  the  consideration  of  all  further  directions  and  the 
Costs  of  that  Suit  were  reserved  until  the  Master  shouM  have  made  his  Re- 
port :  and  any  of  the  parties  were  to  be  at  liberty  to  apply,  &c.    The  Plea 
further  alleged  that  tho  said  Decree  was  regularly  passed  and  entered,  and 
that  the  same  had  been  carried  into  the  Manter's  Office,  and  that  the  neces- 
sary proceedings  were  to  be  immediately  had  in  the  said  ODice  :  and  that 
the  said  Decree  was  still  in  force  and  had  not  been  impeached  or  set  aside 
or  complained  of  or  appealed  from.    And  the  Defendants  averred  that  tho 
Rights  and  Claims  of  tho  I*laintiffs  in  that  Suit  of  and  in  the  Testator's  Es« 
tatesand  Effects,  and  the  Rights  and  Interests  of  tho  Plaintiffs  in  this  Suit, 
of  and  iu  tho  same  Estates  and  Effects,  were  the  same  :  and  they  pleaded 
the  Decree  in  bar  to  the  Bill. 
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Mr.  &ngktMtd  Mr.  Li/neh  for  the  DefendantB  Watkin  and  Hunter,  in 
support  of  the  Plea,  said  that  it  was  a  Plea  of  a  Decree  in  a 
[  •128  ]  Creditor's  Suit,  to  a  Bill  by  •otlio  r  Oredltors,  which  prayed  nothing 
more  than  mm  prayed  by  the  l>ril  m  the  prior  Suit :  that,  if  that 
Suit  was  improperly  conducted ,  the  Plaintiffs  in  this  Suit,  ought  to  have 
moved  to  have  the  condaet  of  it :  that,  when  a  Decree  Iiad  been  obtained  in 
a  Creditor's  suit,  tbe  Court  would  not  allow  anj  other  Suit,  of  the  same  na* 
tore,  to  proceed ;  and  that  it  made  no  dtflbrence  m  that  respect,  that  the 
Decree  pleaded  had  been  obtained,  subsequent  to  the  filing  of  the  Bill  in  the 
second  Cause. 

Sir£.  Sugden  and  Mr.  Picmt,  for  the  PlMntilb,  PiW^'"^  &  Co.,  in 
support  <^  the  Bill,  said  that  tb«  «o«rso  wMoh  the  Dofo&dants  ought  to  have 
taken,  was,  nofe  to  plead  the  Decree,  but  to  more  to  stay  the  Proceedings  in 
the  second  Cause;  for  that,  after  a  Decree  in  a  Creditor's  Suit,  the  Court 
would  stay  Proceedings,  by  other  Creditors,  both  at  Law  and  in  Equity  (a)  : 
that  there  were  other  grounds  on  which  the  Plea  ought  to  be  over-ruled,  for 
the  Plaintiffs  in  the  first  Suit,  bad  not  proved  the  Will,^at  the  hearing  of  the 
Cause,  or  that  the  Testator  was  a  Trader,  and  consequently  that  their  Suit 
did  not  entitle  them  to  affect  his  Rt al  Estates ;  so  that  thej  bad  not  obtain, 
ed  so  beneficial  a  Decree  as  the  Plaintiff  in  Uiis  8mt  were  entitled  to :  that 
the  office  of  a  Plea  in  Bar,  was  to  get  rid  of  the  Plaintiff's  Demand :  that  the 
Plaintiffs  in  this  Cause,  had  not  gone  in  under  the  Decree  and  proved  their 
Debt:  and  that  the  Plea  did  not  aver  that  the  Parties  and  Interests  were 
the  same  ip  both  8mts,  but  that  the  Pkinkifi  in  the  other  Suit,  had  the  same 
Bights  and  Interests  as  the  Plaintiffs  in  this  Suit.   Zeehmere  t.  BtmUt 

(d),  Nime  y.  Wtiton       Law  y.  Riffby  (d), 
[  *129  ]      *Mr.  I^ght  in  reply,  obsenred  that,  in  Zeehmere  v.  Brtmtr^ 

the  Court  had  directed  the  Intestate's  Beal  Estates  to  be  sold« 
before  it  had  been  proved  that  he  was  a  Trader ;  which  was  dearly  irregu* 
lar ;  and  that,  though  an  order  to  stay  the  Ftoceedhigs^m  this  Suit,  might 
have  been  obtained  upon  Motion,  the  Defendante  were  not  compelled  to 
adopt  that  course,  but  were  at  liberty  to  plead  the|  Decree  m  Bar  to  the 
second  Suit 

The  YlOB-COAKOBLLOB : 

Th^  Decree,  as  it  is  pleaded,  is  not  so  beneficial,  to  the  Creditors,  as  that 
which  the  Platntiflb  in  this  Siut  may  obtain.  It  is  not  represented  that  any 
Debt  has  been  proved  in  the  Suit  which  has  been  instituted  by  Mr.  PaUer- 
son,  or  that  there  is,  in  that  Suit,  any  proof  of  the  execution  of  the  Will  and 

(a)  •  Ves.  S20.  (c)  8  Atk.  557. 

(t)  2  Jac  &  Walk.  2S7.  (d)  4  Bro.  C.  C.  60. 
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Codicil,  or  of  the  Testator  being  a  Trader  at  liis  death.  The  consequence  is 
that  the  Decree  wliich  has  been  obtained  in  that  Suit,  is  a  Decree  which  af- 
fects the  Personal  Estate  only  of  the  Testator;  and,  moreover,  as  no  Debt 
appears  to  have  been  proved,  iu  that  Suit,  the  Decree  is  nianitestly  errone- 
ous. The  Decree  in  the  former  Cause,  ought  to  be  as  beneficial  to  the 
Flaintiflfs,  as  that  \Yhicli  tliey  may  obtain  in  their  own  Suit :  but  the  Decree 
which  has  been  pleaded,  is,  at  aU  uveut^,  une  degree  further  from  final  deol- 
Bion  than  that  which  tlic  Flaintiffs  in  this  Suit  may  obtain. 

Tlie  Averment,  in  the  Plea,  that  the  Rights  and  Interests  of  the  Piain- 
tiffr^  in  both  Suits,  are  the  same,  is  not  true  ;  for  the  liight  of  .^4..  to  be  paid 
lus  Deb^  18  mt  the  tame  aa  the  iiight  of  B.  to  be  paid  his  Debt. 

Plea  orer-ruled. 


*Nbwton  V,  TBE  Earl  of  Eqmokt.  [  *130 1 

1S32  :  13lh  Jaoaary. — Pleading. — Parties. 

When  Eatates  have  been  coni-cjrcd,  to  Trustees  in  Trust  for  such  of  the  Creditors  of  the  Gntfttor 
«s  slioiild  execute      Conreyiuice,  «nd  a  BUI  w  filed,  by  an  Incambratiecr  (some  of  whose 

Securities  are  prior,  ond  others,  subsequent  to  the  Trust-deed)  praying  Uiat  his  Rights  and 
Interests  under  his*  Securities,  may  be  establishcfl.  iind  the  Prioritif"?  of  hirn'»elf  and  the  other 
InciunbraocerB,  declared,  ail  the  Creditors  who  have  execatcd  the  Convejance,  however  nu- 
meroiu  they  may  be,  must  be  made  Parties  io  the  Suit 

In  puraance  of  the  permission  to  amend  the  Bill,  granted  on  the  Demur- 
rer «r«  tentu  m  this  Cause,  being  allowed  (a),  the  Plaintiff  added  William 
FoTtyih^hR  a  Defendant  to  the  Bill,  and  introduced  the  following  Allegation 
into  it :  "  That  the  said  Indenture  of  Release  (6),  was  executed  by  Thirty 
(e)  Creditors  of  the  said  John  Earl  of  Egmont^  as  Parties  thereto  of  Uta 
Second  Part,  and,  among  others  bj  John  Wain  and  William  ForsyHi^  De- 
fendants hereto,  and  such  Creditors  are  too  nnmerona  to  be  all  made  Parties 
to  this  Suit,  and  no  Person  has  ezeonted  such  Indenture  as  a  Party  thereto 
of  the  Third  Part,  and  there  is  not  any  such  Party  ;  and  year  Orator  is  ig- 
norant of  the  Priorities  and  Interests  of  the  said  Parties  thereto  of  the  Sec> 
ond  Part,  and  of  the  nature  and  amount  thereof,  and  is  ignorant  of  their 
Besidcnces,  and  whether  they  art  living  or  dead,  save  as  to  the  two  last 
named  Defendants,  and  save  that  none  of  the  said  Parties  of  the  Second 
Part,  was  an  Inonmbrancer,  ezoept  aa  a  Judgment  Creditor,  and  yonr  Ora- 
tor is  altogether  ignorant,  save  as  aforesaid,  who  are  the  Persons  mterested 

(a)  See  Awu^  vol.  it.  p.  685.  of  Persons  who  had  execnted  the  Release,  as 

{h)  The  Bdeaae  of  Sd  Kor.  18S4.  Parties  of  Che  Second  Pm»  hoi  who  were  not 

(e)B7theFleailapp6end  tfa«iaw  nnnbar  Ftetiei  of  the  Sdt^wM  twenty^ 
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under,  or  entitled  to  the  benefit  of  the  Trusts  of  euch  Indenture,  or  in  anj 

manner  interested  in  the  said  Property."- 
[  •ISl  ]       'The  Defendant  John  Qodfreif  Ttrd  put  in  a  Plea  to  the  whole 
of  the  amended  Bill,  which,  after  setting  forth  the  Prayer  of  that 
Bill,  alleged  that  by  Indentures  of  Lease  and  Release,  bearing  date,  respec- 
tively, the  Ist  and  2d  days  of  November  1824,  (being  the  Indentures  of 
those  dates  in  the  Bill  mentioned)  the  Release  being  made  between  the  said 
John  Earl  of  Egmont.,  of  the  First  Part,  and  the  several  Persons  whose 
names,  &c.,  certain  Manors  and  other  Hereditaments  in  the  County  of  >S'a- 
mer^cL  and  including,  amongst  others,  the  Estates  comprised  in  the  s;iid 
Oomplainant's  alleged  Securities,  and  in  respect  whereof  ho  seeks  to  obtain 
the  relief  prayed  by  his  Bill,  were  duly  convoyed  and  assigned,  by  the  said 
John  Earl  of  E'jmont  and  Viscount  Perctval^  unto  and  to  the  use  of  the 
said  Viscount  Ptrctval,  this  Defendant,  and  tlie  said  Edward  Tiernei/,  their 
Heirs  and  Apsilmi^,  npon  certain  Tnists  therein  expressed  for  the  benefit, 
amongst  other  thnigs,  of  the  several  Creditors  of  the  said  John  Earl  of  Eg- 
mo7it  whoso  names  should  be  set  down  in  the  Second  Schedule  thereto  an- 
nexed, and  who,  by  themselves,  or  their  Agents  or  attornies,  should  execute 
the  said  Indenture  of  Release  and  tliercby  become  Parties  thereto  of  the  Sc- 
cond  Part,  and  for  providing  for  the  payment  of  the  Debts  of  such  several 
Creditors  by  means  of  the  said  Estates  and  the  Trust  Funds  to  arise  there- 
from, and  tlic  Rents,  Profits  and  Produce  thereof:  and  it  was  by  the  said 
Indenture,  agreed  and  declared,  and  the  said  Joh}i  Earl  of  E<}mont  did 
thereby  direct  that  it  should  be  lawful  for  the  said  Trustees  or  Trustee  for 
the  time  being,  to  sign,  issue  and  deliver  to  all  and  every  the  Creditors  of 
the  said  Earl  whose  Debts  should  be  so  rcsj  ectivcly  allowed,  settled  or  com- 
promised lor  as  therein  mentioned,  any  assignable  Debentures,  or 
[  *132  J    Certificates  of  acknowledgment  'of  or  for  the  amount  of  the  sev- 
eral and  respective  Debts  so  allowed,  settled  or  compromised,  such 
Debrrjtures  to  represent  the  Debt  or  respective  Debts,  Sum  or  Sums  of  Mo- 
ney for  which  they  should  be  signed  and  issued  as  aforesaid,  and  to  be  made 
payable,  to  the  Creditors  or  Persons  entitled  to  such  Debts  or  Sums  of  Mo- 
ney, their  Executors,  Administrators  and  Assigns,  out  of  the  respective 
Trust  Funds  thereby  provided  and  established  for  the  payment  thereof,  so 
that  every  Creditor  or  other  Person  accepting  such  Debenture,  should  enter 
into  an  engagement  not  to  sue  or  molest  the  said  Earl,  or  the  said  Viscount 
Perceval  as  his  Surety,  (if  he  should  be  such  Surety,)  according  to  the  form 
of,  or  in  substance  or  effect  similar  to  the  Debenture  or  Engagement  set  forth 
in  the  Schedule  thereunder  written,  or  as  near  thereto  as  the  circumstances 
of  each  case  might  require,  a  counterpart  of  which  Debenture  and  Engage- 
ment should  be  signed  by  such  Grediton:  and  it  was  farther  declared  and 
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provided  that  Creditors  hj  Judgment,  and  Persons  having  Charges  and  Lr 
ens  upon  the  said  Manors  and  Hereditaments,  who  should  sign  and  ezeentt 
tiie  said  Indenture,  should  accept  and  receive  such  Debentures,  and  sign 
saeh  Engagements  as  aforesaid,  in  lieu,  and  by  way  of  substitution  for  tho 
Securities  held  bj  them  respectively,  and,  in  respect  of  vbich  and  ik% 
Monies  thereby  secured,  they  should  respectively  sign  and  execute  tho  add 
Indenture,  but,  nevertheless,  each  such  Debenture  should,  with  reference  to 
the  other  Debentures  thereby  authorized  to  be  given,  or  to  any  other  elainay 
have  such  priority,  in  point  of  Payment  and  Security,  as  the  original  Secu- 
rity or  Securities  in  lieu  of  which  the  same  should  be  substituted,  and,  with 
reference  to  the  other  general  Securities,  would  have  had  or  been 
entitled  co,  in  case  all  the  same  Securities  *had  been  subsisting,    [  *133  ] 
and  had  not  been  paid  according  to  their  Priorities.    The  Plea 
then  alleged  that  Sir  £.  Kerrison,  of  Oxne  Hall,  in  the  County  of  Suffolk^ 
Bart.,  Richard  Dmney^  of  Bergh  Apton  in  he  County  of  Norfolk^  Esq., 
William  Lord  Bishop  of  Sodor  and  JSIan^  and  Twenty-three  other  Persona 
(whose  names,  placee  of  residence  and  additions  were  mentioned,  except 
WilUam  Mills  Pulley,  whose  residence  and  addition  were  omitted)  were,  to* 
gether  with  tlie  Ixfendants  Wain  and  Forsyth,  the  several  Persons  whose 
natnea  were  set  down  in  ibe  I'ji  st  Schedule  to  tho  Release  of  the  2d  of  Ko" 
vembcr  1S24,  and  >vho,  by  tliciiisel vos  or  their  Agents  or  Attornies,  had  all 
executed  that  I)eed,  and  had,  UiLTebj^*  become  Parties  thereto  of  the  Secoild 
Part,  and  thai  Dcboritares  had  leca  signed,  issued  and  delivered  to  all  BQCh 
Persons,  by  the  Defendants,  Viscount  Perceval,  J.  0.  Teed,  and  Fdieofd 
Tierrietj,  pursuaiit  to  the  I'rovi^i-ais  of  tlic  iLi'lea^e,  for  the  Amounts  of  their 
respective  Debts,  which  had  betju  allowed,  setiled  and  compromised  as  neOf 
tioned  therein.    The  idea  further  alleged  tliat  all  tliC  Twenty-six  PertOM 
before  mentioned,  as  Creditors  entitled  to  the  benefit  of  the  Indentures  of 
November  1824,  were  or  claimed  to  be  interested  in  tho  taking  «^  the  Ac- 
counts prayed  by  the  Bill,  and  in  contesting  the  priority  wh»^h  it  sought  to 
establish  in  favour  of  Lhe  Idaiutiff's  Securities,  but,  neverihelessj  they  were 
not  made  Parties  to  the  Bill. 

Sir  E.  Sugden  and  Mr.  Oirdlettone  jun.,  for  the  Defendant,  J,  G-.Tud^ 
in  support  of  the  Plea,  contended  that  all  ihe  Persons  who  were  Parties  to 
the  Release,  of  the  Second  Part,  were  necessary  Parties  to  the 
Suit.    Their  arguments  were  substantially  the  same  as  were         [  *184  ] 
fered  on  that  point,  on  tho  Hearing  of  the  Demurrer  ore  tenuis 
Mr.  Knight  and  Mr.  Spence,  for  the  Plaintiff : 

It  is  laid  down  by  Lord  £ldon,  C,  in  Aduir  v.  The  New  Riwr  Compa- 
where  the  Parties  interested  iu  the  subject  of  a  Suit,  are  so 

(tf)  11  Tea.  4S9.  Sm4/IM,«lm9. 
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ntuneroua  that  it  would  be  impnetieable,  or  aven  incon?eiiient  to  make  them 
all  Parties^  it  is  not  neceeaaiy,  for  the  imrpose  of  obtaining  ft  Decree,  to 
bring  tbem  all  before  the  Court.  The  aame  doctrine  ia  laid  down  in  Coch- 
bum  Hampton  No  decree  wonld  be  made  in  thia  Sott,  which  woold 
affect  any  of  the  Creditora  who  are  not  Partiea  to  it.  Adfertiaemeiits  woald 
be  directed  to  be  publtahed,  and  every  Creditor  woald  go  in  under  the  De- 
cree and  establiab  hia  Claim,  in  Ihe  MeuUr^t  Office ;  so  that  the  Rights  of 
none  of  the  Creditors  wonld  be  decided  upon,  in  their  abacnce.  The  Per* 
sons  who  are  Parties  to  the  Beleaae  of  November  1824,  of  the  Second  Part, 
are  Judgment  Creditors  merely :  that  I>eed  has  not  been  Aiecntedby  any 
of  the  Persons  who  were  Parties  to  it  of  the  Third  Part.  The  places  men- 
tioned in  the  Plea,  as  the  Besidettees  of  the  Parties  of  the  Second  Part, 
(who  are  stated  to  be  Thirty  in  number)  may  have  been  their  Besidencea  at 
the  time  when  the  Deed  was  executed,  but  may  have  ceased  to  be  so  now ; 
and,  as  to  one  or  two  of  those  Parties,  no  place  of  Beaidence  is  menlaoned. 
The  Plea  ought  to  have  set  forth  the  places  where  the  Parties  reaided  at  tiie 

time  when  It  was  filed. 
[  *185  ]      *The  Plea  contains  no  Avsfment  that  the  Debentnrea  contimie 

in  the  hands  of  the  Persons  to  whom  they  were  ori^naUy  g^ven« 
It  is  not  sufficient  to  aver  that  a  Party  was  interested,  at  a  particular  time, 
and  that  he  now  claims  to  be  interested  in  the  subject  matter  of  the  Suit ; 
nor  is  there  any  allegation  in  the  Plea  that  the  Penons  named,  are  all  the 
Persons  who  have  executed  the  Release  as  Parties  of  the  Second  Part^ 

Thia  Plea  does  not  give  any  mformation  as  to  the  Priorities  of  the  several 
Creditors.  It  states  tiie  Tmsis  of  the  Release  m  a  vagiw  and  general  man- 
ner, and  brings  forward  no  new  &ct  whatever :  and  Pleas  have  been  fire* 
quently  over-ruled  on  that  gpmmd.  BOUnp  v.  FHgM  (/),  Sleff  v.  iin- 

The  VicTj-CHAironiiLOa: 

The  Bill  seu  forth  the  Decree  m  Mr.  Wam*9  Suit ;  and  it  represents  that 
the  Plaintitr,  Mr.  ^mtony  was  desirous  of  gmng  in  before  the  ifMCtr,  under 
tiie  Decree  in  that  Suit ;  but  that  some  of  the  Parties  refused  to  allow  him 
to  have  the  benefit  of  tiiat  Decree.  Then  he  files  his  Bill  praj^ing  to  have 
^  i  s  Priority  ascertained.  The  Bill  alleges  that  tiie  Release  was  ezecnted  by 
Thirty  Creditors  of  Lord  Sgnumi^  as  Parties  thereto  of  tiie  Second  Part, 
and,  amongit  titem,  by  die  Defendants  Wrnn  and  Fw9^^  and  that  such 
Creditors  are  too  numerous  to  be  all  made  Parties  to  the  Suit,  and  that  the 
PlaiotiiT  is  ignorant  of  Uie  Priorities  and  Interests  of  the  Parties  to  the  Re- 
lease of  the  Second  Part,  and  of  tiieir  Reridences,  and  whether  they  are  liv^ 
mg  or  dead,  save  as  to  tiie  two  last-named  Defendants,  and  that  Uie  Plain^ 

(«)  16  V€fc  821.  I  iCicM.  see.  s  hum,  e. 
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tiff  is  alkogefcher  ignorant,  Mve  as  aforesaid  who  are  the 
'Persons  entitled  to  the  Benefit  of  the  Trusts  of  the  Release.-  £  *136  ] 
This  alleg^Ubn  was  introduced  into  the  Bill,  after  the  Demurrer 
ore  tenui  for  want  of  Parties,  had  been  allowed.  So  that,  frima  facie^  the 
PlaiDtiff,  by  his  Amendment,  admits  that  those  Persons  ought  to  have  been 
made  Parties,  unless  a  snfTi  lent  reason  is  assigned  for  not  making  them 
Parties.  To  this  Bill  Mr.  Teed  lias  put  in  a  Plea  which  obviates  the  reason, 
by  ^ving  the  Names  and  Residences  of  Twenty-six  Parties,  with  the  cxcep> 
tion  of  Two,  namely,  the  Bishop  of  Sodor  and  Many  and  W,  MUlt  PuUey* 
With  respect  to  the  Bishop  of  Sodor  and  Man,  it  was  not  necessary  to  namd 
bis  Residence  :  and,  some  of  the  Parties  being  suflBciently  described  to  ena- 
ble the  Plaintiff  to  amend  his  Bill,  it  is  immAterial  that  the  Residence  of  one 
is  omitted. 

It  was  said,  by  the  Plaintiff's  Counsel,  that  the  Debentures  were  assigna- 
ble ;  and  that  the  Plea  ought  to  h»?e  averred  that  thej  remained  in  the 
hands  of  the  Persons  to  wbom  tbej  were  originallj  given:  but  I  do  not 
tbink  that  any  snob  Averment  was  necessary ;  because  it  most  be  presumed 
that  the  Debentures  remain  with  the  original  holders  of  them,  nntil  the  con- 
trary is  shown :  besides,  the  Plea  alleges  that  the  Parties  are,  or  claim  to 
be  interested  in  tbe  subject  matter  of  the  Suit ;  and  tbat  ailegatioa  is  a  suf- 
ficient Answer  to  this  second  objection. 

It  was  tben  said  that  the  Plea  does  not  aver  that  no  Persons,  besides 
these  mentioned  in  the  Plea,  have  an  interest  in  the  subject  of  the  Suit.—  - 
But  it  was  not  necessary  to  make  any  such  Averment  It  was  qmte  sufficient 
to  state  that  the  Twenty-six  Persons  are  interested  in  the  Suit. 

rChen  it  was  said  that  a  Plea  must  add  to  the  Contents  of  the  [  *137  ] 
Bill,  but  that  this  Plea  did  not  do  so,  nor  did  it  ^ve  any  infer 
mation  as  to  the  Priorities  of  the  several  Creditors,  l^e  Plea,  however, 
does  add  to  the  Contents  of  the  Bill ;  and  it  could  give  no  information  as  to 
the  Priorities,  which  the  BUI  itself  seeks  to  have  ascertained  and  declared  by 
the  Court* 

The  last  and  most  important  objecdon  is  that  which  regards  the  number 
of  Persons,  who,  it  is  stated,  ought  to  be  made  Parties  to  the  Suit.  I  ac* 
cede  to  the  Rule  laid  down  in  Adair  v.  The  New  Jltvsr  Company-  That 
Rule,  however,  applies  only  to  Cases  where  there  is  one  general  Right  in  all 
the  Parties,  that  is,  where  the  character  of  all  Parties,  so  ftr  as  the  Right  is 
concerned,  is  homogeneous :  as  in  Suits  to  establish  a  Modus,  or  a  Right  of 
Suit  to  a  Mill.  Kotwithstanding  tho  inconvenieace  arising  from  ntmicrous 
Parties,  there  are  some  Cases  m  which  they  cannot  be  dispensed  with.-^ 
Thus,  if  a  Bill  is  filed  to  have  the  benefit  of  a  Charge  on  an  Estate,  all  Per. 
■ooi  jBuat  be  made  Parties  who  chum  an  InteresI  m  the  Charge.  In  this 
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Case^  where  the  quoBdon  is  Priority  of  Charge,  the  very  nature  of  the  ques- 
tion makes  it  neeeararj  that  all  the  Creditors  should  be  Parties  :  it  implies 
a  contest  with  every  other  Person  claiming  an  Interest  in  the  Land.  The 
circumstanee  of  the  Persons  named  in  the  Plea,  being  Judgment  Creditors, 
does  not  remove  the  difficulty  ;  for  there  may  baye  been  Releases,  Assign* 
nentB,  want  of  Docketting,  and  cither  cirenmstances  affecting  each  Claim. 

I  am,  therefore,  of  opinion  that  all  the  Persona  named  in  the 
[  *188  J    Plea,  are  ncccFsary  Parties  to  the  Suit ;  and.  'consequently,  tbe 
Plea  must  be  allowed.    But  I  shall  give  the  Pluntiff  leave  (o 
amend  bia  Bill,  for  tbe  purpose  of  making  tbem  Parties. 


FoLET  V.  Pabsy. 

1S89:  Uft  January.— Will.— Construetion.—Trust. 

Testator  gave  bis  Real  aud  Personal  Estates  to  liia  Wife,  for  life,  Remttndcr  to  his  Great-ne- 
phew, F.  W.  Son  of  his  lale  Nephew,  and  exprt:8sed  it  to  be  bis  parlicalar  wish  aud  request 
tiMl  hU  Wife,  together  witli  F.  If .'j  Grandfather,  should  Baperintcnd  and  Uke  can  of  his 
SdnettioD,  to  m  to  fit  him  for  aaj  rMpectaUeProfcttioii  orEmplojmenk:  Hdd*  that  J^.  W. 
was  entitled  to  be  maintained  and  Educated,  duiiqg  his  Ifhioiity,  In  tiMliMaiwr  desollMd, 
oat  of  the  Income  of  the  Testator's  jBstates. 

WnuAU  Pabrt,  Esq.,  by  his  Will,  dated  the  12th  of  Jnne  1812,  devi- 
sed bis  capital  Messuage  or  Mansion^bonse,  called  the  Tfare,  sitnated  in  the 

Parish  of  Kenehester,  in  the  County  oi  Hereford,  and  all  other  his  Real  Es- 
tates, situate  in,  or  adjoining  to  the  Parish  of  Kcnchester,  unto  Edwin  Sanr 
tfy9  Zeehmere  and  JJigoe  Charles  Williams,  and  their  Heirs,  to  the  use  of 
bia  Wife,  the  Defendant  Jane  Parry,  for  her  life,  with  Remainder  to  his 
Great-nepbevr,  the  Plaintiff,  Son  of  his  late  Nephew,  William  Foley,  for  his 
Kfe,  with  Remainders  to  tbe  Sons  and  Daughters  of  the  Plaintiff,  successive- 
Iji  in  Tai],  with  Remainder  to  ThomoB  Melt  in  Fee.  And  the  Testator  be- 
qneathed  all  bis  Plate,  Linen,  China,  Books,  Household  Goods,  Furniture, 
Farming  Stock  and  other  Effects  whatsoever,  which,  at  his  death,  should  be 
in  and  about  his  Mansion-house,  (except  Money  and  Securities  for  Money) 
to  bis  Wife,  for  her  own  absolute  Use  and  Benefit ;  and,  after  giving  various 
Legacies  and  Annuities,  he  gave  all  tbe  Residue  of  his  Real  and  Personal 

Estate  to  his  Wife,  and  Bigoe  Charles  Williams^  absolutely, 
[  '139  ]    upon  Trust,  to  sell  the  •same,  and  to  siand  lio^^esse  i  of  the  pro- 

dace  thereof,  ia  Trust,  thereout,  to  pay  bis  Funcial  and  Testa- 
mentary Expenses,  Debts  and  L<igacies,  and  to  invest  the  Residue  on  Kcnl 
or  Government  Seeniities,  and  to  etaud  possessed  of  such  Securities,  m 
Trnst  topay  tha  Annaities  given  by  his  Will,  aud,  subject  thereto,  lu  Trust 
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to  paj  the  Dividends  and  Interest  thereof  to  his  Wife,  for  her  life,  and,  after 
her  decease,  in  Trust  for  the  Plaintiff,  his  Executors,  Administrators,  and 
Aangns,  and  to  assign  and  transfer  the  Capital  thereof,  accordingly,  on  his 
attaining  the  age  of  21  years.  The  Testator  then  expressed  liimself  as  fol- 
lows :  "  It  is  mjf  particular  wish  and  request  that  my  dear  Wife  and  Wal- 
ter Williams,  Usq.y  the  Grandfather  qf  the  said  Walter  William  S'olei/ 
Flaintiff )  will  superintend  and  take  care  of  his  Education,  so  a$  to  fit  /am 
for  any  rupeetable  Profession  or  Employment."  And  the  Testator  appoint- 
ed ^is  Wife  and  Bigoe  Chas.  Williams  Executrix  and  Executor  of  his  Will, 

The  Testator  died  in  NoTomber  1818,  leaving  the  Piaintiff  and  Thomas 
Mell  his  Co-heirs  at  Law. 

The  Bill  stated  that  the  Testator,  in  his  lifetime,  placed  the  Plaintiff  at 
School,  and  paid  tbe  Ezpeoses  of  his  Education  and  Maintenanee,  and  con- 
tinned  to  maintain  and  support  him  unUl  his  death,  and  that,  hut  for  each 
8ap|K>rfe,  the  Plaintiff  eonld  not  hare  been  edaeated  and  maintained  so  as  to 
fit  him  for  any  reqMetabk  Profession  or  Emptojment,  (he  Plaintiff^a  Mother 
bebg  a  Widow,  and  living  abroad,  and  being  whollj  unable  to  coatribnte  to 
his  support:  That  Jom  Parry ^  the  Testator's  ^dow,  never  sn* 
perintended  or  took  care  of  *the  Plaintiff's  Education,  or  sapplied  [  *140  ] 
him  inthNsoessaiieB,  and  that,  after  the  Testator's  death,  he  was 
compelled  to  procure  himself  to  be  edaeated  and  maintained,  and  fitted  for 
a  respeotable  Profession,  hj  pledging  his  own  responsibilitj :  that,  in  April 
1826,  the  Plaintiff  attuned  21 :  that  he  was  liable  for  the  Food,  Clothing 
and  other  Necessaries  sapplied  to  him  doring  his  minority,  and  had  also  in* 
enrred  liabilities  for  potting  lumself  ont  as  an  articled  Clerk  to  an  Attorney 
during  his  minority,  so  as  to  fit  him  for  the  profession  of  a  Solicitor,  and  had 
also  incurred  liabilities  for  his  necessary  sustenance  and  support,  since  he 
attained  21 :  that  Mrs.  Parry  had  refused  to  pay  him  a  sufficient  sum  of 
Money  to  enable  him  to  pay  off  the  Debts  and  Liabilities  so  incurred  by  him, 
and  to  reimburse  him  the  Expenses  neeessarily  incurred  in  his  Maintenance 
and  Education.  The  Bill  charged  that  the  aforesaid  request  m  the  Will, 
was  intended  to  be  and  was  obligatory  on  Mrs.  Parry y  and  that,  according 
to  the  plain  intent  of  the  Will,  the  Testator's  Real  and  Personal  Estates 
were  devised  and  bequeathed  to  Mrs.  Parry  for  her  life,  in  the  trust  and 
confidence  that  she  would  sustain  the  Expense  of  educating  the  Plaintiff  and 
qualifying  him  for  a  respectable  Profesrion,  more  especially  as  the  Testator 
wholly  supported  him  down  to  the  time  of  his  deatii,  and  that  the  Plaintiff 
had  no  property  out  of  winch  he  eould  have  been  educated  and  supported  as 
contemplated  by  the  Will :  and  that  the  Plaintiff  had  been  compelled,  in  or* 
der  to  discharge  the  Liabifities  which  he  had  incurred,  to  sell  two  Third 
Parts  of  his  Share  and  Interest  in  tiie  Sum  of  8,7881.  8f .  7<L  Three  per 
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Oesit.  Consols,  part  of  the  Trust  Fands  belonging  to  the  TesAkNr'a  Estate, 

to  the  Defendauts  Bell.  Cliapman  and  Wraff. 
[  •l^l  ]       *The  Bill  prayed  that  the  Will  might  be  establislied,  and  the 

Trusts  performed,  and  that  the  usual  Accounts  might  be  taken  of 
tiie  Testator's  Real  and  Personal  Estates,  and  that  it  might  be  declared  that, 
according  to  the  true  construction  of  the  Will,  the  Plaintiff  ouglit  to  have 
been  maintained  and  educated,  so  as  to  fit  him  for  a  respectable  Profession, 
out  of  the  annual  Income  of  the  Testator's  Estate,  or,  at  least,  out  of  the 
Capital  of  his  Residuary  Estate  so  devised  and  bequeathed  as  aforesaid  ; 
and  that  it  might  be  referred,  to  one  of  the  ^Masters  of  the  Court,  to  take  an 
account  of  the  Expense?  so  incurred  as  aforesaid  in  the  Maintenance  aud 
£dacatioD  of  the  Plaintiff  and  the  fitting  him  for  the  profession  of  a  Solici- 
tor: ftody  in  case  the  Court  should  be  of  opinion  that  the  saine  ought  to 
have  been  found  and  paid,  by  Mrs.  Parry ^  out  of  the  Rents  and  annQal  Pro- 
ceeds of  the  Trust  Property,  then  that  she  might  be  ordered  to  pay,  to  the 
Plaintiff,  ^hat  the  Matter  should  report  to  be  due :  and,  in  case  the  Court 
should  be  of  opinion  that  the  same  ought  to  have  been  paid  out  of  the  Capi- 
tal of  the  Residuary  Trust  Property,  then  that  a  sufficient  part  of  such  Trust 
Property  might  be  applied  for  that  porpoie :  and  that  it  might  be  referred, 
to  the  MaiUr^  to  approve  of  a  proper  Sum  to  be  allowed  and  paid,  for  the 

future  muntenaoco  of  the  Piaintifl^  oat  of  the  lacome  or  Capital  of  the  Iroat 

Funds. 

Mrs.  Parry ^  by  her  Answer,  said  that,  in  IblU,  the  Testator,  vith  the 
concurrence  of  the  Plaintiff's  Grandfather,  (the  Plaintiff's  Father  having 
then  lately  left  this  Country  for  India,}  placed  the  Plaintiff  at  School,  and 
piud  for  his  Education,  up  to  Midsummer  1813,  out  of  190/.,  which  was  left 

with  the  Testator,  by  the  Plaintiff's  Father  for  that  purpose,  save 
t  '142  ]    that  13^.  7«.,  for  one  'Moiety  of  the  Plaintiff's  School  Bill  for  the 

half  year  ending  at  Midsummer  1813,  and  21.  for  his  Clothefl^ 
were  paid,  by  the  Testator,  out  of  his  own  Pocket ;  and,  save  as  before  men- 
tioned, she  denied  that  the  Testator  placed  the  Plaintiff  at  School,  and  paid 
for  his  Education,  or  maintained  and  sapported  him :  she  admitted  that  she 
and  the  Plaintiff's  Grandfather  paid,  equally  between  them,  the  Plaintiff's 
School  Bill  from  Midsummer  to  Christmas  1818 ;  the  Defendant  further 
said  that  the  Balance  of  the  190/.  remaining  in  the  Testator's  hands  at  his 
death  (which  amonnted  to  80/.  only),  was  accounted  for  and  paid,  to  Wal' 
ter  William,  who  was|the  Executor  of  the  Plabtiff'a  Father,  bj  the  Testa- 
tor'a  Executors. 

It  appeared,  by  the  Evidence  of  two  Schoolmasters  at  whose  Schools  the 
Plaintiff  had  been  successively  placed,  by  the  Testator,  between  Midsummer 
1810  and  Midsummer  1818,  that  the  Testator  had,  iadug  that  time,  pui 
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1832.— Foley  t.  Party. 

for  the  Plaiotiir*8  Board  and  Edacation.  On  the  other  hand,  Evidence  waa 
addaeed,  on  behalf  of  Mrs.  Pany^  to  prove  ihat  such  payment  was  made  as 
alleged  in  her  Answer. 

Sir     Sugden  and  Mr.  Spenety  for  tiie  Plaintifr : 

The  qoestion  is,  whether,  in  consequence  of  the  Request  contained  in  the 
WiU,  Mrs.  Parry  became  liable  to  proYtde  for  the  MaiBtenanee  and  Ednca- 
tum  of  the  Plaintifl^  so  as  to  fit  htm  for  a  respectable  Profession  or  Employ- 
ment.  With  a  view  to  the  deeinon  of  that  question,  the  Court  has  a  ri^t 
to  look  aft  the  Evidence,  in  order  that  it  may  know  all  the  facts  which  the 
Testator,  hmnelf,  was  in  possession  of.  There  can  be  no  doubt 
as  to  the  intention ;  the  only  question  is  whether  *the  words  used  [  *148  ] 
by  the  Testator,  are  sufficient  to  enable  the  Court  to  give  effect 
to  it.  The  Testator  had  placed  himself  in  Um  PttrtrnXU  to  the  Plaintiff. 
The  Testelor,  in  making  the  Request,  jdned  the  Grandfather  with  his  Wife, 
beoause  the  lattor  might  die  during  the  PUuntifs  minority,  and  then  the 
Orandftther  would  be  enabled  to  provide  for  the  Plaintiff's  Maintenance  and 
BducaltoQ,  out  of  the  Testator's  Property.  There  is  but  one  direction :  and, 
as  thai  was  to  be  fblffiled  out  of  the  Testator's  Estate  after  the  death  of  the 
Wife,  there  must  have  been  the  same  intention  during  the  life  of  the  Wife. 
It  was  imposrible  for  Mrs.  Ptanry  to  superintend  and  take  caro  of  the  PJaia- 
tilTs  Education,  unless  the  Funds  were  supplied  by  her  out  of  the  Testator's 
Property ;  and,  by  paying  a  Moiety  of  Uie  Charge  for  the  Pluntiff's  Board 
and  Education  from  Midsummer  to  Christmas  1813,  she  acknowledged  her 
liability  immediately  after  the  Testator's  death. 

Mr.  Knight  and  Mr.  Duckworth  for  the  Defendant  Mrs.  Parry. 

The  Request  in  the  Will  is  addressed  as  strongly  to  the  Grandfother  as  it 
is  to  the  Wife.    The  former  took  nothing  tinder  the  Will ;  and,  consequently, 
no  Funds  were  provided  out  of  which  he  was  to  pay  for  the  Maintenance 
aad  Education  of  the  Plaintiff.    The  evidence  shows  that  the  Father  had 
left  a  sum  of  Money  in  the  hands  of  the  Tcatalur,  to  provide  for  the  Plain* 
tiff's  Education,  and  that  paytnentg  were  made,  by  the  Testat*  r,  for  tliat 
purpose,  out  of  that  Fund  ;  and  that,  after  the  Testator's  death,  an  account 
waa  settled,  and  the  Balance  was  paid  over,  to  Mr.  Williams,  who  was  the 
Executor  of  the  Plaintiff's  Father,  by  the  Testator's  Executors. 
It  la  plam  therefore  that  the  Fund  which  'had  been  provided  for    [  •144  ] 
the  Plaintiff's  JJducation,  was  not  exhausted  at  the  date  of  the 
Testator's  Will,  as  there  was  a  Ealance  in  his  hands  at  his  death. 
Sir  E.  Siigdcn,  in  reply  : 

The  Evidence  for  the  Defendant  Mrs.  Parry,  is  in  our  favour.  At  the 
date  of  tho  Will,  the  Plaintitl  s  leather  was  dead,  and  the  Testator  knew  it  j 
for  he  speaks  of  him  as  his  late  iNiephew.   The  Testator  also  knew  that  all 
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tbatthe  PUintiflT  had  left  to  fit  him  for  a  re^etable  Profeaaku  or  Employ- 
ment,  waa  the  amaU  Som  of  80^ ;  and  the  Plamfiff*8  Miaority  leated  till  April 
1826.  If  Mr.  IViUiamB  had  been  a  Legatee,  there  would  ha?e  been  more 
diffieoUy  In  the  Case,  aa  the  Court  would  not  have  known  how  to  apportion 
the  Charge  between  him  and  the  Teatator'a  Widow. 
Mr.  GarmU  appeared  for  the  other  Defendants. 

The  YicbChahgsuiOs: 
I  doabt  whether  I  am  at  liberty  too  look  at  the  Evidence  in  this  Case. 
The  qneation  most  I  think  be  decided  npon  the  words  of  the  Will  alone.  It 
appears  that  the  Testator,  at  the  time  when  he  made  his  Will,  knew  that  the 
Plaintiff's  Father  was  Dead ;  for  he  mentions  him  as  the  Son  of  his  laU 
l^ephew.  The  Testator  then  made  his  will,  by  which  he  gave  his  Mansion- 
hoQse  and  Estate  in  the  Parish  of  JSmchuUtf  to  the  Defendant,  Mrs. 
Parrot  for  her  life,  with  Remainder  to  the  Plaintiff  for  his  life,  with 
remainders  to  the  Plaintiff's  Sons  and  Danghten,  in  Tail,  with  Be* 
mainder  otot.    He  then  bequeathed  his  Plate,  Household  Goods  and 

Furniture,  and  other  Efiects  in  his  Manskm-house,  to  his  Wife, 
[  *145  ]   absolutely:  and  he  also  gave  to  her  and  *to  O,  Bigoe  WSl- 

/tarns,  the  residue  of  his  Besl  and  Personal  Estate,  in  Trust 
to  sell,  and,  after  paying  his  Funeral  and  Testamentary  Expenses,  I^bla  and 
Legacies,  in  Trust  for  Mrs.  Parry  for  her  life,  and,  after  her  decease,  in 
Trust  for  the  Plainti^  and  to  be  paid  and  asngpied  to  lum  on  his  attaining 
Twenty^one :  and  then  tiie  Testator  uses  these  words :  "  It  is  my  particular 
Wish  and  Bequest  tiiat  my  dear  Wife,  and  WaUer  WiUiama,  Esq.,  the 
Gr^ndfother  of  the  said  fFcdter  WtUiam  Poley^  will  superintend  and  take 
ears  of  his  Education,  so  as  to  fit  him  for  any  respectable  Profession  or  Em- 
ployment." If  the  Testator  had  said :  ''I  direct  that  nij  Great-nephew 
ahaU  be  educated  so  as  to  fit  him  for  any  respectable  Profession  or  Employ- 
ment:*' that  direction  would  haye  been  taken  to  b  a  Gift,  to  his  Great- 
nephew,  of  the  Funds  necessary  for  his  Education,  ju>t  as  much  as  if  the 
Testator  had  said,  in  more  extended  phraseology,  that  u  wa^  his  Wish  that 

his  Great-nephew  should  be  educated  so  as  to  fit  him  for  any  respectablo 
Profession  or  Employment,  and  that  the  Expenses  of  his  Education  should 
be  paid  out  of  his  Estate.  Here  the  Testator  has  joined  the  llequcbt  that 
his  Great-nephew  should  be  educated,  with  the  Request  that  Mrs.  Farry 
and  Mr.  Wmam%  should  superintend  his  Education.  Eor  it  is  manifest 
that  what  the  Testator  requires,  is  the  Education  of  his  Great-nephew,  as 
well  as  the  Superintendence  of  his  Widow  and  Mr.  WilUamg.  ^Voids  of 
Request,  are  as  much  words  of  Legaiioii,  as  a  direct  Gift ;  and  there  are 
se?eral  Cases  which  decide  that  terius  of  Request,  do  amount  to  a  Gift 
to  the  Person  in  whose  favour  the  Request  is  made.   And  I  am  of  opin- 
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ion  that  the  Request  contained  ia  this  Will,  is  a  Gift,  to  ilio  PlaintifT,  of 
the  Expenses  of  his  Edacatton :  and  Education  must  include  Mainte- 
nance. 

"Declare  that,  iieeording  to  the  true  construction  of  the  Will,  [  *146  ] 
the  Plaintiff  was  entitled  to  be  maintained  and  educated,  from 
the  decease  of  the  Testator,  up  to  the  time  when  he  attained  Twenty-one, 
in  such  a  manner  as  to  fit  him  for  any  respectable  Profession  or  Employ- 
ment, out  of  the  Bents,  Profits  and  Annual  Income,  of  the  Testator's  Real 
and  Personal  Estates,  which  accrued  after  his  death,  regard  being  had  to 
the  Fortune  given  to  liim  by  the  Will,  and  which  be  is  entitled  to,  expectant 
on  the  death  of  Mrs.  Parf^.  Refer  it,  to  the  JilaUer^  to  inquire  what 
Sams  hare  been  properly  expended  and  incurred,  since  the  Testator's  de- 
cease, by  or  for  the  Plaintiff,  in  such  Maintenance  and  Education,  and  in 
fitting  kirn  for  the  Profession  of  Solicitor,  regard  being  had  to  the  Fortune 
given  to  him  as  aforesaid,  and,  in  making  such  inquiry  Mrs.  Parry  is  to  be 
allowed  tlie  Sum  of  80^*  paid,  by  her,  to  the  Plaintiff's  Grand&ther,oo  tho 
28th  of  May  1814*. 


V.  B&XAS.  [  *147  ] 

1832:  ISifi  &  91st  Jnne.'-iVwrMw. 

In  computing  the  ci|;1it  Jnrs  wiiliin  wliicli.  Cnusc  mnstbo  shotni  ngainst  confirming  a  R««|l0it 

fihsnlntcly,  the  i.liiy  on  wliirh  tlic  Or(!cr  AVs^'.  wns  serve*!,  nHi>t  lio  rei  kotu'<I  :  t.nf,  if  tlie  ci^'hUl 
da/  U  a  holiday,  ouc  dujr  more  will  be  ulluwcd.   But  tee  ilic  Kotc  at  tbc  cud  of  Um  Cusc. 

Bt  the  Decree  in  this  Cause,  dated  the  3d  of  March  1830,  it  was  referred 
to  the  Matter  to  inquire  whether  the  Defendant,  Bryan^  was,  at  the  date  of 
the  Agreement  in  the  Pleadings  mentioned,  able  to  make  a  valid  Sale  of 
the  Portion  of  the  Fund  coming  to  him  in  right  of  his  Wife.  On  the  12th 
of  March  1832,  the  Matter  reported  in  the  negative :  and,  on  the  18th,  it 
was  ordered  that  the  Ee])ort  should  be  confirmed,  unless  the  Defendant 
should,  within  eight  dnys  after  Notice  of  that  Order,  show  good  cause  to  the 
contrary.  On  the  14th,  the  Plaintiff's  Solicitor  served  the  Defendant's 
Clerk  in  Court  with  Notice  of  the  Order,  in  the  usual  manner.  On  the 
21st,  which  was  a  general  Fast-day,  the  Offices  were  closed.   On  the  22d, 

e  Affirmed,  by  fho  Lord  Qmnttltw.,  on  the  SStii  of  Novctnbcr  ISSS.  The  Jadgment  pro* 

cccdcd  upon  ihc  Cluusc  containing  the  Itcqucst,  tnkcn  in  connection  w'wh  ihc  (^rncnit  iontcnts 
of  the  Will :  and  his  Lordship  oli^crvcd  thai  the  Tosfafor  rom]»rrlion(led  the  GiMn  lf  iiher  in 
the  Request,  with  a  view  to  obtdiuing,  for  hii  VVi<low,  the  a'.sisianee  of  Unit  Male  l{ei:itjvc  of 
diB  Plaintiff,  in  perfiirmins  those  ofi<je4,  tlie  expeiiM  of  wbieh  iht  Widoir  «ns  to  deCmy  out 
of  the  Z<egn^  to  Int.  SeeBmiMT.  IFAdtain,  onfib  p.  Sl> 

Vql.  V.  18 
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the  Order  JSlsi  was  made  absolute,  on  the  llegistrar's  Certificate  of  no  caase 
having  been  shown.  C'n  the  snuic  day,  iho  Defendan:,  having  filed  Excep* 
tious  to  tho  Report,  obtuiued  au  Order,  by  Petitiun  at  the  2lol(i<,  thut  the 
Exceptions  might  be  set  down  for  Argument :  but  that  Ord^r  was  not  passed 
and  entered  till  the  23d. 

A  motion  was  now  made,  on  bchalt  of  the  Defendant,  to  discharge  tho 
Order  confirming  the  Report  absolutely,  for  irregularity. 

Tho  ^lotion  was  supported  by  an  Affidavit,  in  which  it  was  stated  that  the 
Order  for  setting  down  the  Exceptions,  was  passed  and  entered  on  the  22d 
of  March. 

Mr.  Kniyht  and  Mr.  Koe^  in  bupport  of  the  Motion,  said  that 
£  *148  j  the  21st  of  March,  having  been  a  holiday,  was  'not  to  be  reckon- 
ed as  one  of  tho  eight  days  within  which  the  Defendant  was  to 
show  Cause  agaiiist  coniimiing  the  Report  absolutely :  and  that  the  Order 
for  setting  down  the  Exceptions,  having  been  passed  and  entered  on  the  22d 
of  !March,  the  Order  for  confirming  the  Report  absolutely,  was  irregular.— 
Bullock  V.  Edinyton  (a). 

Mr.  Pepjs  and  Mr.  Ellison  opposed  the  Motion. 

The  Entering  Clerk's  Day-Book  having  been  produced  in  Court,  it  ap- 
peared that  the  Order  for  setting  down  the  Exceptions,  was  not  brought  to 
him  to  be  passed  and  entered,  till  the  twenty-third  of  March. 

The  Ftce  Chancellor  said  that,  as  the  Fast-day  was  the  last  of  the  eight 
days,  it  was  not  to  be  reckoned ;  but,  if  it  had  been  one  of  the  intermediate 
day%  it  ought  to  have  been  counted :  that  the  Registrar  had  informed  him 
that  it  was  the  Practice  to  reckoa  the  day  on  which  the  Notice  of  the  Order 
for  confirming  the  Report  Nisiy  was  served,  as  one  of  the  eight  days  ;  and 
that  he  should  not  disturb  that  Practice :  but  that,  as  the  Decision  in  Btd' 
lock  V.  Edington^  afforded  a  ground  on  which  the  Defendant  mig^t  ho|»e  to 
•acoeed,  he  should  refuse  the  Motion  without  Costs 

(a)  AnU^  vol  i.  p.  481. 

(6)  A  Motion  to  diidiugB  th«  above  Order  md  alio  tfie  Otdtt  eonflnnlag  the  Itcport  abso* 
Intdy,  was  nfiiaed,  bjr  die  Lard  Quuulhr,  on  tlw  Uth  of  Febnuuy  ISSS.  His  Lovdihip  staled 

tliat  the  Rcpsirar  had  informed  him  that  the  timo  for  showing  caasc  against  coDfirming  the 
Keport  absolutely,  expired  on  the  21st  of  March,  thoogh  it  was  abolidaj,bntthatao  Certificate 
would  have  beeu  granted  till  the  Morning  of  the  22d. 
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*GlLLIBEAND  V.  GoOLD.*  [  *149  ] 

1833;  I  Oth  December.— PorffOfM. 

Whera^  under  a  Scukment, «  Sam  of  Bfoaey  ii  to  be  miied,  wA  «i  Bcal  Eitates,  for  ilie  For* 
lions  of  yonnger  Children,  and  mmiio  of  tbe  Portioiu  have  bttome  pi^yalUe,  the  Court  will 
ml^c  the  whole  Sum  at  once,  aiflioiigfa  some  of  the  Ghfldna  hare  not  aeqniied  Tested  In- 
terests. 

By  Indentures  of  Lease  an  J  llelease,  bearing  date  the  10th  and  llth 
days  of  August  1801,  cxcculciI  in  pursuance  of  Articles  made   n  the  Mar- 
riage of  Thomas  Gillibrand^  Esq.  and  Miss  Marcella  Goold  in  the  preced- 
ing month  of  March,  certain  Estates  (consisting  of  a  Moiety  of  a  Manor, 
and  the  Messuages,  11  onts  and  Hereditaments  therein  described)  were  con- 
veyed to  the  use  of  Thvmas  GilUbrand,  for  life,  with  remainder,  (subject  to 
a  liimitation  to  Trustees  to  preserve  Contingent  Remainders,  and  to  a  Rent- 
charge  of  500/.,  to  Mrs,  GilUbrand^  during  her  life,  in  case  she  should  sur- 
vive the  said  Thomas  GUUbrand  )  to  S.  H.  Fazakerley  and  G.  Goold  (of 
uhoni  the  Defendant  Gooid  was  the  survivor)  for  uUO  years,  upon  the  Trusts 
after-mentioned,  with  remainder  to  the  first  and  other  sons  of  Mr.  and  Mrs. 
GlUihra7idf  in  Tail  Male.    The  Trusts  of  the  Term  of  500  years,  after  pro- 
viding for  better  securing  the  Rent-charge  of  500Z.  out  of  the  Rents  or  by 
Sale  or  Mortgage,  were  declared  as  followB  :  **  And,  subject  to  the  afore- 
said Trusts  and  without  prejudice  thereto,  upon  this  further  trust  and  confi- 
dence that,  in  case  there  shall  be  one  or  more  Child  or  Children  of  the  said 
TJt^mas  Gillibrand  by  the  said  Marcella  GUUbrand  (other  than  and  ex- 
cept an  eldest  or  only  Son)  then  and  in  such  case,  they  the  said     Jf.  Far- 
zakerlt'i/  and  G,  Goold,  or  the  Survivor  of  them,  or  the  PJxecu- 
tors,  Administrators  or  Assigns  of  *such  survivor,  do  and  shall,  af-    [  *150  J 
ter  the  decease  of  tho  said  TJiomai  Gillibrand^  (or  in  his  lifetime, 
if  he  ?hall  so  direct,  by  any  Deed  or  Instrument  in  writing,  signed  by  hira 
in  the  presence  of  and  attested  by  two  or  more  credible  Witnesse^j)  by 
Mortgage,  Sale,  or  any  other  disposition  of  the  said  Manor,  Capital  and  other 
Messuages,  Rents,  Hereditaments  and  Premises  comprised  in  the  said 
Term  of  500  years,  or  any  of  them,  or  any  part  thereof,  for  all  or  any  part 
of  the  same  Term,  or  by  and  out  of  the  Rents,  Issues  and  Profits  tlicreof 
respectively  (but  subject  to  the  said  annual  Sum  or  yearly  Rent-charge  of 
500^  and  the  Powers  and  Bemodies  hereinbefore  contained  for  compelling 
payment  thereof}  levy  and  ralwy  for  ihe  Portioa  or  Portions  of  all  and  every 

•  Ez  Rclahon^  Sec  Fazaknltf  r.  Ford,  ONtf.  wi.  ir.  p. 390.  Tiw  namef  of  GUUbrand  and 
Fatahtrlt^  are  nu*-»peUed  in  that  Caie. 
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such  Chiltl  or  Chil.li  en  (otner  than  niul  ox^.-ept  an  eldest  or  only  such 
Sum  or  Sums  of  Money  as  is  or  arc  hereinufror  incntir>nerl.  ([hit  is  to  sny) 
if  there  slia'l  he  but  one  such  Cliihl,  whether  a  iSon  or  Daughter,  the  Sura 
of  6.000/.  of  like  lawful  Money,  for  the  Portion  of  such  one  Child,  and,  if 
there  shall  be  two  such  Chil'hen  and  no  more,  be  the  same  Sons  or  Daugh- 
ter?, or  a  Son  and  a  Daughter,  then  the  JSura  of  8,000/.  of  like  lawful  Money, 
for  the  Portions  of  such  two  chiiih  en,  and,  if  there  shall  be  three  or  more 
such  younger  Children,  be  the  s;miG  Sons  or  Daughters,  or  be  there  both 
Sons  and  Daughters,  then  the  Sum  of  10,000/.  of  like  lawful  >roney,  for  the 
Portions  of  such  three  or  more  Children  ;  the  said  several  Sums  of  6,000/., 
8.000/.,  or  10,000/,,  as  the  case  may  happen,  to  become  and  be  an  Interest 
vested  and  transnnissible,  in  such  Child  or  Chiidron  respectively  who  shall  be 
a  Son  or  Sons,  at  his  or  their  respective  ago  or  ages  of  21  years,  and  in  such 

of  thero  as  shall  be  a  Daughter  or  Daughters,  at  her  or  their  re- 
[  '151  ]    spectire  age  or  ages  af  21  years,  or  day  'or  leFpcciivp  days  of 

^Tarriage,  which  shaU  first  happen,  and  to  be  paid  to  him,  her  or 
them  respectively,  on  or  at  the  same  nge,  day  or  time,  if  the  same  shall  hap- 
pen after  the  decease  of  the  said  TJtomas  GUHhrand^  but,  if  the  same  shall 
happen  in  his  lifetime,  then  immediately  after  his  decease." 

Then  followed  Provisoes  of  Sarvivorship  and  Accruer  in  case  any  Son 
or  Sons  should  die  or  become  nn  eldest  Son,  under  21,  or  any  Dau;>liter  or 
Daughters  should  die  under  21,  without  having  been  married,  but  no  such 
one,  t«o,  three  or  more  Children  wore  to  be  entitled  to  more  than  the  Sums 
above  mentioned. 

Provide<l  also,  and  it  is  hereby  further  agreed  and  declared,  between 
and  by  the  Parties  to  these  Presents,  that  it  shall  and  may  be  lawful,  to 
and  for  the  said     JS.  Fazakerl^  and  G.  Ooold,  and  the  Survivor  of  them, 
and  the  Executors,  Administrators  and  Assigns  of  such  Survivor,  at 
any  time  or  times  after  the  decease  of  the  said  TkomM  QiUibrmd  (or  m 
lirctirac,  in  case  he  shall  so  direct  by  any  Writing  or  Writings  nnder  his 
hand)  to  levy  and  raise,  by  the  ways  and  means  aforesaid  (but  subject  and 
uitliout  prcjiulice  as  hereinbefore  is  mentioned)  a  part  of  the  Portion  or 
Portions  intended  to  bo  hereby  provided  for  such  younger  Sons  or  Daugh- 
ters as  aforesaid,  not  exceeding,  in  the  whole,  for  any  one  such  Child,  one 
Moiety  or  eqnal  half  Part  or  Share  of  his,  her  or  their  expectant  Portion-, 
and  to  pay  and  apply,  the  Moiety  so  to  be  raised,  for  the  preferment  and 
advancement  or  benefit  of  such  Child,  in  such  manner  as  the  said  S,  H. 
FaiMtktrUjf  and  (?.  Gvold,  or  the  Survivor  of  them,  or  Executora,  Admin- 
istrators or  Assigns  of  such  Survivor,  shall,  in  their  or  his  discre- 
[  *152  ]    tion,  *thtuk  fit,  notwithstanding  the  Portion  or  Portions  of  such 
Child  or  Oblldren  shall  not  then  have  become  vested  or  payable : 
and  upon  this  farther  Trust,  that  they  said  S.  jET.  Ftaakerl^UiA  G.  CMd, 
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and  the  Survivor  of  tlicm,  and  the  Executors,  Administrators   and  Assigns 
of  such  Survivor,  do  and  shall,  after  the  decease  of  the  said  Thomas  OilU- 
brand  (but  nevertheless  subject  and  without  prejudice  as  aforesaid)  bj 
and  out  of  the  Annual  Rents,  Issues  and  Profits  of  the  Moiety  of  tlic  said 
Manor,  Rents,  Horcditaincnts  and  Premises  comprised  in  the  said  Term 
of  .;00  years,  or  any  Part  or  Parts  tlicreof,  levy  and  raise,  for  the  Mainte- 
nance and  Education  of  the  Child  and  Children,  for  the  time  being,  of  the 
said  Thomas  GUlibrand  by  the  said  Marctlla  Gillibrandy  for  whomo  a  Por- 
tion or  Portions  is  or  are  intended  to  be  hereby  provided  as  aforesaid,  in  the 
meantime  and  until  his,  her  or  their  Portion  or  respective  Portions  shall 
become  payable,  such  yearly  Sum  or  Sums  of  Money  as  the  said  Thomas 
GUlibrand.,  at  any  time  during  his  life,  by  any  Writing  with  or  without 
Power  of  Revocation,  to  be  sealed  and  delivered  by  him  in  the  presence 
of  and  attested  by  two  or  more  credible  Witnesses,  or  by  his  last  Will  and 
Testament  in  vriting,  to  be  signed  by  him  in  the  presence  of  and  attested 
by  three  or  more  crtdiblc  Wiinesscs.  shall  direct  or  appoint,  not  exceeding 
what  the  Interest  of  the  Portion  or  Portions  intended  to  be  hereby  provided 
for  such  Cliild  or  Cliildren  respectively,  vrould  amount  to,  at  the  rate  of  47. 
for  every  100^  by  the  year,  were  he,  she  or  they  then  entitled  thereto,  and, 
in  default  oi  such  direction  or  appointment,  then  snch  yearly  Sum  or  Sums 
of  Money,  not  exceeding  the  amount  of  such  Interest  as  aforesaid,  as  the 
said  S,  M.  Fazakeily  and  G,  Goold^  or  the  Survivor  of  them,  or 
the  Executors,  Administrators  or  'Assigns  of  such  Survivor,  shall    £*153  ] 
think  fit,  the  said  yearly  Sum  or  Sums  of  Money  for  Maintenanee, 
to  be  free  and  clear  of  and  from  all  deductions  for  Taxes  or  otherwise,  and 
to  be  i-aiseu  and  paid  by  four  equal  Quarterly  Payments,  on  or  at  the  four 
Feasts,  or  days  of  payment  hereinbefore  mentioned,  and  the  first  of  the  same 
Quartley  Payments  to  be  made  on  such  of  (he  said  d^ys  as  shall  happen 
next  after  the  decease  of  the  said  Thdmas  GilUbrand,** 

It  was  then  provided  that  the  Trustees  should  not  mortgage  any  part  of 
the  Premises,  until  someone  of  the  said  Portions  should  become  payable,  and 
that  the  Rents  or  so  much  as  should  remain  after  Payment  of  the  said  annual 
Sums  for  Maintenance,  should,  until  some  one  of  such  Portions  should  be- 
come payable,  be  received  by  the  Person  or  Persons  entitled  in  Remainder, 
expectant  on  the  Term.  There  was  then  a  Proviso  declaring  that  any  Sum 
advanced,  by  2%0«.  GUlihrand,  to  any  of  his  younger  Children,  shouM  ff> 
in  or  towards  satbfaetion  of  bis  or  her  Portion,  unless  he  should  declare  the 
contrary ;  and,  lastly,  a  Proviso  for  cesser  of  the  Term. 

In  December  1828,  Mr.  Gillihrand  died,  leaving  eight  Children  surviv- 
ing lum.  The  Defendant  Faxakerle^^  who  had  assumed  that  name,  wastl^o 
second  Son  of  the  Marriage,  but  he  bad  then  become  the  eldest  Son  and 
Tenant  in  Tafl  Male  in  possession  under  the  Settlement.    The  Plaintiflls 
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were  the  other  Sons  and  Daughters  :  four  of  them  had  attained  21^  and 
three  were  under  thai  age«  The  object  of  the  Bin  was  to  hkve  their  Portions 

raised. 

Sir  E.  Sugden  and  Mr.  Parry^  for  the  PlainUfi,  sabmiited  that  the  whole 
10,000/.  ought  now  to  he  raised. 
[  *154  ]      *Mr.  WaXkmr,  for  the  Defendant  FazakerUy  : 

My  Client  is  willing  to  pay  the  whole  Snnit  if  he  can  safely  do 
BO ;  bat  I  snbimt  that  only  the  Share  of  the  Children  who  have  attained  21, 
can  he  raised.  It  is  a  question  in  which  almost  every  landed  Proprietor  in 
the  kingdom,  as  well  as  yoanger  Children  whose  Portions  are  charged  on 
Lands,  are  interested.  The  object,  in  all  these  Cases,  Is  that  the  Children 
shall  have  the  Security  of  the  Estate.  The  Case  of  WjfnUr  Sold  (a) 
is  an  Authority  that  the  whole  need  not  he  raised  at  once:  an^  ZKcUnsm 
r.  J^iehnson  (ft),  is  an  Authority  that,  where  there  Is  no  direction  to  appro- 
priate the  Money,  it  cannot  he  raised  before  it  is  payable,  and  ^at  tbe  Land 
18  not  discharged  even  by  an  Investment  under  a  Decree. 

[The  VteB'Okmedlor : — Suppose  there  are  ten  younger  Children,  are 
there  to  be  ten  Mortgages  ;  ] 

Mr.  Wdlkir  .-^No  one  can  deny  the  weight  of  that  otjection  to  the  con- 
struction contended  for,  but  the  Answer  to  it  that.  If  such  were  the  true  con- 
struction  of  the  Settlement,  It  Is  immaterial,  and  the  inconvenience  is  trifling, 
when  it  is  considered  that  the  RemaindcF'man  can  always  relieve  himself  by 
payment*  If  10,000^  can  be  nused  now,  the  same  Sum  might,  and,  if  the  true 
construction  » that  one  Mortgage  only  ijt  to  be  made,  must  have  been  imsed| 
had  one  Child  required  it  on  attaining  21.  Are  the  other  six  to  be  subject 
to  the  fluctuation  in  the  Value  of  the  Securities,  and  to  the  danger  from  in* 
solvency  of  Trustees,  and  other  causes  of  losing  their  Property  ? 
[*155  ]  If  more  than  one  Mortgage  is  'authorised  to  he  made,  why  are  three 
Children  now  under  age,  to  be  subjected  to  these  chances,  and  to 
be  deprived  of  the  Security  of  this  ample  Estate,  and  to  take  a  less  rate  of  In- 
terest than  they  are  now  receiving  ?  Besides,  it  will  violate  another  princi- 
ple, namely,  that  Portions  are  not  to  he  raised  out  of  Beal  Estates,  unless 
they  become  payable.  Suppose  one  Child  had  attained  21  and  required 
its  Portion,  and  the  other  Children  had  died  without  becoming  entitledj 
•  10,0007.  would  have  been  raised,  although  6,000^  only  would  have  been 
wanted  and  the  4,000^.  might  have  been  left ;  and,  if  6,0002.  had  been  rais- 
ed, how  is  that  Sum  and  what  remains  to  be  raised,  to  be  divided  amongst 
the  Children  as  they  become  eutitled  :  and,  if  the  Sum  raised  is  improperly 
spent,  how  is  the  loss  to  be  borne  ?    In  this  Case,  the  Jblstate  is  the  Security 

(a)  1  Sim  &  Stu.  &U7.  (6J  a  Bro.  C.  C  19. 
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contemplated  until  Payment.  There  is  no  Power  to  the  Trustees  to  give  Re- 
ceipts and  no  direction  to  appropriate  the  Money.  The  Advancement  Clause, 
as  well     oLacr  Clauses,  contemplate  that  part  only  may  be  raised  at  one  time. 
The  Maintenance  Clause  directs  a  Portion  of  the  Rents  to  be  applied  in 
Maihtciiance,  until  the  Portions  become  payable.      The  succeeding  Clause, 
that  no  Mortga^'e  is  to  be  made  until  some  one  of  the  Portions  becomes 
payable,  does  uataS'ord  any  inference  that  one  Mortgage  only  is  to  be  made. 
It  was  intended  to  guard  against  any  Sam  being  raised  out  of  the  T<^-m,  while 
it  was  in  Reversion  or  Remainder. 
The  ViCE-CiLvxcKLLoii : 
The  whole  10,000/.,  as  I  understand,  has  become  raisable.     In  this  Set- 
tlement there  is  a  Clause  that  no  Mortgage  is  to  be  made  until  some  one  of 
the  Portions  shall  become  payable.    The  whole  10,000/.  must 
therefore  'be  raised  at  once.    It  is  said  that  some  of  the  Shares    £  'loG  J 
may  become  diminished  in  Am  junt  :  the  Answer  to  that  is  that 
the  Court  considers  the  Inveslment  in  the  Three  per  Cent.  Consols,  as  equiv- 
alent to  Payment.    If  there  is  any  rise  in  the  f  UDds,  the  Children  under 
age  will  have  the  benefit  of  it. 

I  <.*.   n     ■^•m^  I  ■  I  n 

Nichols  v*  Boi. 

ISSfi:  5th  December.    1834:  11th  January. — Arbitration. — -Atcard. — Jwrisdiriion. 

W  here  it  is  one  of  the  Terms  of  an  Agreement  to  refer  disputes  to  ArbitratioD,  that  the  sub* 
alBsion  maj  be  made  »  Bale  of  a  Conrt  of  Law,  on  the  RppticaUoii  of  either  party,  bat 
that  haa  not  beeii  done :  Bdd,  on  Demnmr»  that  this  Court  baa  jnriadklkMi  to  relieve 

against  the  award.  And  the  Court  having  once  exercised  its  jurisdiction  over  tlic  Avrani, 
'nrill  retain  it,  although,  on  the  coming  in  of  tbc  Answer,  it  appears  that  tiie  submission  had 
then  been  mods  a  Hule  of  a  Court  of  Law,  by  the  Defendant. 

The  Defendant  had  eeeupted  a  Farm,  as  Tenant  to  the  PUuntifC  iroia 
Michaelmas  182B  to  Miehaelmaa  1882 ;  and  bemg,  on  the  11th  of  September 
in  that  year,  indebted  to  the  Pktntiff,  in  610Z.  ibr  Bent  of  the  Farm,  be,  for 
secaringsaoh  Debt,  assigned,  to  the  Plaintifl^  his  Household  Fnnntnre,  Stoek, 
Crops  and  other  EffiMsts  on  the  Farm.  The  Plaintiff  afterwards  sold  the 
Articles  so  assigned  to  him,  and  applied  the  Proceeds,  which,  it  was  alleg- 
ed, were  more  than  soiBoent  to  pay  the  Debt,  to  his  own  nse.  Disputes 
and  diffinenoss  hsYing  arisen,  between  the  Parties,  ss  to  the  Taloe  of  the 
Articles  sold,  and  also  as  to  the  management  and  occupation  of  the  Farm 
daring  the  Defendant's  tenancy,  by  Articles  of  Agreement  dated  the  12th 
of  August  1888,  the  Pardee  agreed  to  refer  such  Dispntes  and  Diflforenoes, 
and  aU  other  CSontroversies  then  existing  between  them,  to  the 
detenunalionof  two  Peisons  'therein  named,  prorided  they  made  [  U67  ] 
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their  Award  withlu  a  month  from  ilie  date  of  the  A:  lilIls  of  Ai;recmerit ; 
and,  in  case  the  Arbitrators  should  not  agree  uj  on  their  Au^rd,  with- 
in that  time,  then  to  the  dctermiaalion  of  an  Umpire  to  bo  nppointcd  bj 
them,  provided  he  shouhl  make  his  Award,  in  writing,  under  his  Hand  and 
Seal,  within  a  month  from  the  time  of  the  reference  to  him  :  and  it  was  fur- 
ther agreed  that  no  Action,  Suit,  or  proceeding  at  Law,  or  in  Equity,  should 
be  commenced  or  prosecuted,  by  either  of  the  Parties  to  the  Agreement, 
against  the  other  of  them,  in  relation  to  the  Matters  and  Things  aforesaid, 
or  any  of  them,  until  the  Award  or  Umpirage  should  have  been  made  aud 
•  delivered,  or  the  Arbitrators,  or  their  Umpire  should  have  declined  or  neg- 
lected to  make  their,  or  his  Award  or  Umpirage  within  the  respective  times 
thereby  llniitcd  for  that  jinrpose.  And  it  was  further  agreed  that  the  mvd 
reference  or  submission,  should  or  might  be  made  a  Rule  of  the  Court  of  King's 
Bench,  on  tlie  application  of  either  of  tlic  Parties  thereto,  and  that  no  Ac- 
tion or  Suit  at  Law  or  in  Equity,  sliould  be  commenced  or  prosecuted 
agninstthe  Arbitrators  or  Umpire,  concerning  their  or  his  Award  or  determi- 
nation, after  the  same  should  have  been  so  made  as  aforesaid,  nor  to  impeach 
the  said  Award  or  Umpirngc,unK  ss  seme  collusion  or  other  Fraud  should  h3 
discovered  therein.  And  each  of  the  Parties  bound  liimself  to  the  other, 
in  500/.,  for  the  due  performance  of  the  Award  or  Umpirage  on  his  part : 
and  it  was  further  agreed  that  all  Fees  and  Monies  which  the  Arbitrators  or 
Umpire  should  think  proper  to  give,  to  any  Counsel  or  others,  for  advice  or  oth- 
eririsC|  relative  to  the  Premises,  and  all  other  reasonable  Expenses  attend- 
ing the  Award  or  Umpirage, and  also  the  Costs  of  preparing  tlie 
[*168]  Articles  of 'Agreement,  and  of  all  Matters  and  Things  in  rela- 
tion to  the  reference,  should  abide  the  event  of  the  Award,  and  be 
borne  and  paid,  by  the  Party  or  Parties,  and  at  such  time  as  the  same  should, 
thereby,  be  directed  to  bo  paid  and  borne. 

The  Arbitrators  took  upon  themselves  the  reference,  but  not  agreeing  in 
their  Award,  they,  in  pursuance  of  the  power  given  to  them  by  the  Agree- 
ment, appointed  an  Umpire,  who  made  his  Award,  by  a  Deed-poll,  dated  the 
12th  October  1833,  and  thereby  directed  thai  the  Plaintiff  should,  on  the 
Ist  of  November  then  next,  pays  to  the  Pefendant,  the  Sum  of  208/.  10a., 
and  that  the  same  should  be  received,  by  the  Defeadaat,  in  full  satisfaction 
and  discharge  of  and  for  all  the  Matters  in  differeoco ;  and  that  all  such 
Fees,  Monies,  Expenses  and  Costs  as,  by  the  Articles  of  Agreement,  it  was 
agreed  should  abide  the  event  of  the  Award,  should  be  paid  at  the  time  be- 
fore appointed  for  payment  of  the  208/.  10a. 

The  Bill,  which  was  filed  on  the  4th  of  November  1833,  stated  that  the 
Umpire  had  not,  by  his  Award,  made  a  full  and  final  arbitrament  or  deter- 
mination of  all  the  Matters  tcfcrred  to  him,  and  that,  thereby,  the  Plaintiff 
had  not  all  the  ad?antages,  whioh,  under  the  Articles  of  Agreement,  he  was 
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entitled  to,  but  that  the  Award  was  dciVctive,  and  ought  to  be  sot  nsidc. 
The  Bill  charged  tliat  tlie  Cost  and  Expenses  which  the  Plaintiff  ha  1  heen 
put  to,  relating  to  the  Articles  of  A;rrceni('iit  and  tlx^  Award,  amounted  to  a 
very  considerable  Sum  ;  and  that  the  Dcleiidant  had  not,  at  the  time  of  fil- 
ing the  Bill,  made,  but  that  he  i'urlhwilh  intended  to  make,  the 
submission  to  refer  to  Arbitration  'contained  in  the  Articles  of  [  *i6d  ] 
Agreement,  a  Rule  of  the  Court  of  Kind's  IJcuch,  or  of  one  of 
the  other  Courts  of  Rocord,  nii  ler  tlie  Statute  in  that  case  made  and  pro" 
vided,  and  to  take  )*roceedi!ii;:^  uj  on  the  Rnle,  when  obtained,  a;:f\iti?t  the 
PUiiniiff,  or  other svise  to  bring  an  Action  against  Lim,  in  one  of  the  Courts 
of  Liiw,  upon  the  Award. 

The  Bill  prayed  that  the  Award  might  be  declared  void,  and  that  the 
Defendant  might  be  decreed  to  deliver  it  up  lo  be  cancelled,  together  with 
the  Articles  of  Agrceuient,  and  that,  in  the  meantime,  he  might  be  re- 
strained from  making  the  suhmipsion  to  refer  to  Arbitration,  contained  in  the 
Articles  of  Agreement,  a  itule  of  the  Court  of  King's  Bench,  or  of  anj 
Other  Court  of  Record,  and  from  bringing  any  Action  at  Law,  against  the 
Plaintiff,  upon  the  Articles  of  Agreement  and  Award,  or  eitlter  of  thcni ; 
or  that,  in  case,  after  having  been  served  with  a  Kyuij'O  na  to  appear  and  an- 
swer the  Bill,  and  before  the  Injiuiclion  sliould  be  granted,  the  JJeleudant 
should  proceed  to  make  the  submisaion  a  Rule  uf  Court,  then  that  he  might 
be  perpetually  restrained  from  taking  any  j  roceedings  upon  the  Jiule  so 
obtained,  and  from  commencing  or  continuing  any  Action  or  Suit,  at  Law 
or  in  Equiitj,  upon  the  Articles  of  Agreement  and  Award,  or  either  of 
tbera. 

The  Defendant,  on  the  18th  of  November  1833,  put  in  a  general  De- 
murrer*. 

•  By  9  4 10  WilL  «,  &  II,  i.  1,  it  is  enacted  that  itthall  be  lawftl  for  all  Mcnsbanlt  and 

TVMterii  and  others  dc6irin<;  to  end  any  Controversy,  i^uit  or  Quarrel,  ibr  which  there  k  no 
other  remedy  but  hy  Pt  rsfmal  Action  ^  r  Ftiit  in  Tlntilty.  1  y  Ail>iti  :ili(iTi.  to  n^rcc  that  their  ctif)- 
niisition  of  their  Suit  to  the  Award  or  Umpirage  ot  any  i'erson  or  Tersons  should  be  made 
a  Kale  of  any  of  His  Majesty's  Courts  of  Record,  which  the  Parlies  shall  i^oose,  and  to  in* 
iert  each  riieir  Agfeencnt  in  their  suhmtssion,  or  the  condition  of  the  Bond  or  Promise 
wlieiebj  they  oUigc  thcmselrcs  respectively  to  suhniit  to  the  Award  or  Umpirage  of  any  Per- 
son or  Persons,  which  Agreement  1  ring  so  made  and  inserted  in  tfifir  Mi!»tnie«ion  or  ]>romis« 
or  eondition  of  their  respective  Bonds,  shall  or  may,  upon  producing  an  Attidarit  thereof 
made  hj  the  Witoeises  therennto,  or  any  one  of  them,  in  the  Conrt  of  whidi  the  same  ia 
agreed  to  be  made  •  Bde,  and  reading  and  fiHrg  the  said  Affidavit  in  Court,  be  entered  of 
Rerord  in  snch  Court,  and  a  Ivu!e  shall  thereupon,  be  mnih-  tIic  snul  Ci  ni  t.  tli:i!  ific  Parfips 
shall  -iubinit  to,  and  tinaliy  be  concluded  by  the  Arbitration  Uinpinige  which  shall  be  mude 
couccniiog  them  by  the  Arbitrators  or  Umpire,  pursuant  to  such  submission,  and  in  ease  of 
disebedienee  to  each  ArMtnuioo  or  Umpirage,  the  Pony  neglecting  or  refining  to  perform  and 
execute  tlie  same,  or  any  part  thereof,  shall  be  subject  to  all  the  Penalties  of  ronfmninj^  a 
Rule  of  Court,  when  he  is  a  Suitor  or  Dcfemluiit  in  snch  Court,  nnd  the  t'niirt,  on  M"ii -n, 
shall  issue  Process  accordingly,  which  Process  shall  not  be  stopped  or  delayed  in  its  cj^ccntiou, 
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[  *160  ]       *Mr.  Pepyi  and  Mr.  Purvity  for  the  Demurrer,  relied  on  Davii 
V.  Gttty  (a),  and  contended,  upon  the  authority  of  that  Case, 
[  'IGl  ]    'that  the  Parties  having  agreed  that  the  Submission  should  be 
made  a  Eule  of  the  Court  of  King's  Bench,  that  Court  alone  had 
jurisdiction  to  set  aside  the  Award. 

Sir  E.  Siigden  and  Mr.  Webster  in  support  of  the  Bill : 
The  9  &  10  Will.  3,  c.  15,  does  not  take  away  the  jurisdiction  of  a  Court 
of  Equity  to  set  aside  an  Award,  where  it  is  void  on  the  face  of  it.  That 
Statute  does  not  make  it  imperative  on  the  Parties  to  make  the  Submission 
a  llule  of  Court.    They  have  an  option  to  do  so  or  not.  The  Master  of  the 
Jtolh  is  wrong  therefore  in  saying  that  the  Parties  must  take  advantage  of 
the  Act,  and  that  the  Party  complaining  of  the  Award,  is  bound  to  make 
the  Submission  a  Rule  of  Court,  if  he  wishes  to  have  the  Award  set  aside. 
Suppose  a  Party  considers  himself  to  be  aggrieved  by  an  Award,  and  that 
the  time  allowed,  by  the  Statute,  for  setting  it  aside,  has  elapsed,  1  e  mast, 
if  the  MaaUr  of  the  llolh  be  correct,  go  and  make  the  Submissien  a  Rule 
of  Court,  and,  by  that  very  act,  he  excludes  himself  from  all  remedy  ;  for 
it  is  too  late  to  apply  to  have  the  Award  set  aside  ;  and,  after  the  Submis- 
sion has  been  made  a  Rule  of  one  Court,  no  other  Court  can  have  jurisdic- 
tion.    Lord  Lonsdale  v.  LittUdale  (h)  ;  NichoU  v.  Chalie  (c). 
J       •The  decision  in  Gwinett  v.  Bannuter  (J)  is  founded,  ex- 
pressly, on  the  ground  of  the  Submission  having  been  made  a  Rule  of  Court. 
In  i^slteff  Y.  Aiidreiis  (c)  Tlie  Vice-Chancdlor  over-ruled  the  Plea  because 
it  stated  no  new  Matter.    One  of  the  Statements  in  the  Plea,  was  the 
Agreement  of  the  Parties  that  the  Submission  should  be  made  a  Rule  of  the 
Court  of  Common  Pleas.    Sir  Thomas  I^lumer  says:  "A  mere  submission 
to  malve  an  Award  a  Rule  of  Court,  is  unimportant,  unless  it  actually  was 
made  a  Rule  of  Court."    The  whole  point  depends  upon  the  opinion  of  the 
Master  of  the  Rolls.    Unless  the  Statute  clearly  excludes  the  jurisdiction 
of  this  Court,  it  is  not  to  be  considered  as  taken  away.   iStreet  v.  Migby(^f^. 

hy  any  Order,  Bnle,  Command,  or  FMeen  of  taj  oCber  C<wrtt  dfhcr  of  Low  or  Equity,  oalcM 
it  dwll  be  made  appear,  on  oath,  to  snch  Cotut,  that  tlw  AiUtroton  or  Umpire  mishebaTtd 
tbcTD^cIrcs,  nnd  that  audi  Awoid,  Arbitntum  or  Umpirage,  was  procued  bj  Gocniptioaor 

other  undue  means. 

Cy  Section  2,  it  is  further  enacted  that  any  Arbitration  or  Umpirage  procured  by  Corrup- 
tion, or  nndne  mam*,  tilwll  be  jvdgcd  and  etteemed  void  and  of  none  effect,  and  aecorffingly 

be  set  aside  by  nny  Court  of  Law  or  F.quity,  so  as  complaint,  of  such  Corruption  or  undue 
practice  be  mndc  in  the  Court  where  the  Rule  is  made  for  submission  to  such  Arbitration  or 
Umpirage,  before  the  last  day  of  the  next  Teem  after  such  ArbitraUon  or  Umpirage  made  and 
puUiihed  to  the  Partiea. 

(a)  1  Sim.  &  Sta.  411.    <See  also  Dawson  t.  Sadler^  ibid.  537. 

Yea.  451.        (c)  14  Yea.  Ml.        (d)  14  Yea.  SM.  («)SMadd.«. 
(/)«.Y«a.aift. 
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Tbe  Agreement  of  the  Parties  cannot  hare  the  effect  of  oustiog  the  juris- 

[The  VteB'Ohemedhr : — According  to, the  decision  of  The  Matter  of  (h» 
SoUt  in  Bang      Cf-etty^  The  Lord  ChaneeUor  had  no  jurisdiction  to  set 
aside  the  Award  in  Ward  v.  Perirm  C^}.] 
Mr.  PurvU  in  reply : 

Tlus  IS  not  a  question  upon  an  Agreement  between  the  Parties  ousting  the 
jarisdietloii  of  the  Court,  but  whether  one  of  the  Parties  is  to  have  the  pow- 
er of  transferring  the  jurisdiction  from  a  Court  which  both  have  chosen. 
The  Statute  gires  the  Parties  an  option  as  to  the  Court :  the  words  are  any 
of  His  Majesty's  Gonrta  of  Record  which  the  Parties  shall  choose  hat, 
when  the  selection  has  been  made  of  a  particular  Court,  the  *ju- 
tisdiction  is  confined  to  that  Court,  and  from  it  Process  is  to  is-  [  *163  ] 
sne,  and  the  Process  is  not  to  be  deUijed,  "  bj  any  Order, 
Bale,  Command,  or  Process  of  any  other  Court  either  of  Law  or  Equity.'* 
Tbe  Statate  was  passed  for  the  final  determmation  of  Oontroversles ;  and 
all  the  Piofi^ons  are  made  with  that  view.  If  tbe  jurisdiction  of  other 
Coarts  be  not  excluded,  the  Statate  would  not  be  an  advantage  to  the  Par- 
ties, bat  tbe  roTcrse.* 

The  Vioi-OHAiroBLLOE: 

Tlua  is  a  Oasa  of  great  importaa«e,  I  shall  not  decide  it  inkhout  great  con- 
mderation. 

The  Yioa^k&vcSLLOK : 

It  is  clear,  from  the  case  cf  Br^wn  t.  Bmm  (ft)  that,  before  the  Statate, 
where  an  Agreement  to  refer  bad  been  made  a  Bale  of  a  Court  of  Law,  the 
Court  4>f  Cbaneery  would  entertain  jurisdiction  over  tbe  Award.  In  that 
case  The  Lord  Kuptr  dismiased  the  BUI ;  not  because  he  had  no  jurisdiction 
to  entertain  it,  for  be  did  entertain  it,  and,  after  long  debate,  as  Vernon  says, 
dismissed  tbe  Bill  for  want  of  merits.  Tbe  Statute  was  passed  in  1698 ; 
and  it  is  equally  clear  that,  after  tbe  Statate,  where  tbe  Agreement  to  refer 
is  made  a  Bule  of  a  Court  of  Law,  in  an  Action  depending  in  it,  this  Court 
win  entertun  jurisfiction  over  the  Award.  This  appears  from  Lord  Loni' 
daU  LUtUdaU  (t),  which  was  decided,  by  Lord  RouHyUy  m  1794 ;  and 
the  knguage  used  by  jr/ciSMi,in  ISItehoU  t.  Chi^  (A;),  con* 
firms  this  proposition.  In  Ward  ?.  Periam  (0»  the  ^Submission  [  164  ] 
bad  been  made  a  Eula  of  flie  Court  of  King's  Bench,  on  the  Plain- 
tiff's own  application.  Tet,  on  the  Plaintiff's  Bill,  Lord  Chancellor  Mao- 
eUsfield  set  ande  the  Award  withj  Costs.  Lord  Sardwieke^  m  CUoot  r. 

•  Tha  Azgamenti  fat  reported  txrdatioHt. 

{g)  S  £q.  Abr.  91,  and  1  Torn.  &  Rass.  131,  note. 

(A)  1  Vern.  157.  [i]  2  Vcs.jun.  451.  {h)  U  Vet.  86S. 

\i)  In  Note  to  Awrxol  v.  Smithy  1  Turn  &  Bnsi.  131. 
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/.  ^  civic  comments  on  tnls  dccltfiou,  and  says  that  Lord  Macclesjield 
considered  the  Case  the  same  if  a  Court  of  Common  I^aw  had  refused  to 
exercise  iu  jurisdiction.  But  the  Defendant's  argument  is  that  the  mere 
Agreement  to  refer  and  make  the  Submission  a  Rule  of  a  Court  uf  Law, 
takes  a^Yay  the  juris  lietion  of  the  Court  of  Chancery.  Lord  Uardtvicke,  in 
the  CasL'  which  1  have  just  mouiioned,  expressly  says  that  the  Decree  in 
I ('(//•(/  V.  Perianu  was  very  just,  which  it  could  not  have  been,  if  the  Court 
had  no  jurisdictiou.  In  tSpcUiyue  v.  Caiprutfr  after  the  Submission 
had  been  a  liiile  of  tlie  Court  of  Chancery,  Lord  Talbot,  on  Bill  tiled,  set 
aside  an  Award.  He,  therefore,  must  have  li.-bi  tliat  the  general  jarisdiction 
by  Bill,  remained,  notwithstandini;  the  particular  jurisdiction  by  process  of 
Contempt  given  by  the  Statute.  What  was  done  in  Kampshire  v.  I'oiuig 
secm^  to  show  that  the  Court  has  jurisdiction,  although  not  only  had  the  Sub- 
mission been  made  a  Rule  of  the  Court  of  King's  Bench,  but  au  Aitaohment 
had  issued  for  not  obeying  it.  In  Hutcldnson  v.  Uodgmn  (an  ill-re- 
ported Case),  the  Submis>i'>n  had  been  made  a  Rule  of  the  Court  of  King's 
Bench,  in  AV-  //  //s  v.  Chalie  (q)  the  reference  was  made  under  tlie  Stat- 
ute, and  tiie  Submission  had  been  made  an  Order  of  the  CourL  of  Iviu^  s 

Bench,  and  it  is,  tliereforo,  with  reference  to  that  circumstance, 
[  *lGo  J    and  upon  the  supj  osition  that  the  Court  of  King's  "Bench  would 

act,  that  Lord  J\ld-m  must  be  untlerstood  to  say:  "  If  the  refer- 
ence is  witliiri  the  Statute,  the  Legislature  has  declared  that  a  Coui  l  of  Equi- 
ty shall  have  nothing  to  do  with  it."  In  dirimttv.  Bannister  (r)  also,  the 
reference  was  under  the  Statute,  and  the  Submission  had  been  made  a  Rule 
of  the  Court  of  King's  Bench,  and  the  common  Injunction  liavingbecn  obtain- 
ed. Lord  £la  'n  ili.s.solved  it,  on  the  ground  that  this  Court  had  no  jurisdic- 
tion to  sot  aside  the  Award. 

In  ^Ujl'  V.  Aiidrcics  (?»")  Sir  T.  JUhdh  r  s^ys  :  *' A  mere  submission  to 
make  an  A  ward  a  Rule  of  Court,  is  iiniui|jortaut,  unless  it  actually  was  made 
a  Rule  of  <_'i)urt.  If  made  a  Rule  of  Cuurt,  this  Court  could  nut  act  :  ;!.o 
juri.^illctiou  wouM  be  t!-an=iferred  to  tlie  C  )urt  in  which  the  Submission  was 
made  a  Rule  ;  but,  if  the  Submission  is  not  acted  upon,  no  other  Court  ac- 
quires juri.sdiction."  After  this  eame  the  Case  (;f  Datfis  v.  Gett'f 
'iiiero  the  Subiuission  was  not  u-a  ie  a  \lu\c  of  Court,  and  liis  Honor,  iho 
pres'  iit  Magter  of  tJit  Jiolh^  hv\d  he  had  no  jurisdiction.  He,  however, 
merely  reasouud  on  the  Statute,  and  did  not  cite  any  authority.  Jn  the 
subsequent  Case  of  Datr.soti  v.  Sadler  (?/ )  the  Submission  was  made  a  Rule 
of  the  Court  of  King's  Bench,  before  the  Motion  was  made  ;  and,  ihei'efore, 

(m)  2  Vei.  31T.  (n)  3  P.  W.  Ml.  <o)  S  Atk.  156. 

(p)  8  Aiutr.  96t.  {q)  14  Ves.  265.  (r)  14  Ves.  SaO. 

(I)  2  Madd.  10.  (t)  1  Sim.  &  Sto.  41 1.  (it)  Ibid.  087. 
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His  Monor  ni^t  well  aay,  aftwr  QmiM  Baimkttt  had  bten  iiiled  by 
Cottiuel,  that  tlwaothorilj  it&iied  to,  liid,  in  dfeot,  d«tervuned  tliB  qiiMtioB« 
and,  consistentlj  irith  prior  dednon,  refoae  the  BOlkn. 

'The  question^  lli«niGbre»  is,  wJuoh  of  ^  two  lewaed  Jndgei  [  166  ] 
who  prcoeded  m%  Un^.  To&io  itapimi* tbat, «poB  tbe wcvdi 
of  the  Statute,  Iho  original,  mhecoDk  joiudiotioii  of  this  Court,  is  noi  lakoii 
awajy  eicept  whan  the  SuhoiuBOa  has  beeo  made  a  Rale  of  a  Court  of 
Law ;  and  the  anthoritiee  show  that,  even  in  that  eaae,  it  is  not,  of  neoeiaity 
taken  away,  hul  wUl  remain,  in  ease  the  Court  of^  Iaw  will  not,  or  oannot 
act  upon  the  AwBid.  I  an  not  aware  of  ai^  antfioiitj  upon  whioh  the  de- 
eiaion  in  Jhmt  r.  Chtig  can  he  aopportod.  But  I  do  aee  aathority  which 
Bfaows  that  the  oaig^nal  juriadiction  of  thia  Court  over  Awarda,  does  remm, 
eren  in  Caaca  where  the  Snhmioiion  has  heen  made  a  Rule  of  Court  under 
the  Statute.  la  thia  Caae,  I  aaanot  aaanme  that  the  Courlof  King'a  Bench 
will,  after  the  Snhmiaaton  haa  been  nade  a  Rule  of  Court,  act  npeo  the 
Award.  In  my  opinion,  thereferot  the  Demuirar  araat  be  overruled.  But, 
aa  I  have  the  mitfortune  to  differ  from  TU  MtmUrrf  ike  MoUm^  I  ahaU  be 
moat  aatiaEed  if  the  Judgment  of  a  higfm  trihunal  will  put  tiut  4|ncation  at 
reat» 


On  the  16th  November  183S,  the  Defondaat  oauaed  the  SohniaM  to 
Arbitration  to  ba  made  a  Rule  of  the  Court  of  Ktng'a  Beneb.   On  the  17th 
of  Jaonary  following,  the  Phuntiff  obtoined  the  eomaon  Injunction  ibr  want 
of  an  Anawer :  and,  on  the  18th  February,  the  Anawer  waa  filrd,  admitting 
the  Agreement  and  the  Award,  and  atattng  that,  in  Michadmaa  Term  then 
last,  the  Defendant  had  oauaed  the  Subnuaaion  to  be  nwde  a  Role  of  the 
Court  of  King'a  Bench,  according  to  the  Statute,  and  anbmitting 
that,  on  that  account,  thia  *Court  had  no  juriadiction,  on  the   [  *167  ] 
ground  atated  ia  the  Bill,  if  any  anch  ground  there  were,  to  aet 
aside  the  Award,  but  that  every  matter  and  thing  relating  to  the  Arhitratico 
and  Award,  waalhen  properly  cogniaable  in  the  Court  of  Kiog*a  Bench,  and 
in  that  Court  only :  that  the  Award  waa  fair,  fuU,  and  complete,  and  that 
the  Plaintiff  had  wot  atated,  by  bia  BUI,  aay  of  the  Mattera  referred  to  Ar-' 
hitration  as  afovaaaid,  aa  to  which  he  alle^  that  the  Umpire  had  not  made 
a  full  Arbitrameiit;  that  the  Plaintiff  had  all  the  advantoges  under  the  Ar- 
ticles of  Agreement,  which  he  waa  in  justice  and  equity  entitled  to,  and  that 
the  award  waa  not  daCective,  and  oaght  not  to  be  aet  aaide,  even  if  thia 
Court  had  jnrisdiotion  ao  to  do ;  and  that  the  Defendant  intended  forthwith 
to  take  ProceetUaga,  againat  the  Plaintiff,  on  the  Rule,  or  to  bring  an  Ac- 
tion, agaioet  him,  on  the  Award. 

The  Defendant,  having,  on  the  coming  in  of  hia  Anawer,  obtoined  an  Or- 
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der  J^hi  to  dissolve  tho  iDjuDCtion,  Sir  H.  Sugden  and  Mr.  Webster^  for 
the  Plaintiff,  now  showed  Cause  against  dissolnng  the  Injunction.  Thej 
said  that  tho  point  decided  on  tho  argument  of  the  Demurrer,  was  that 
the  ancient  jurisdiction  of  this  Court  remained  :  that  the  equity  on  which 
tiie  Bill  was  founded,  was  an  imperfect  Award,  which  was  the  question  to  be 
decided  at  tho  hearing  of  the  Cause  ;  and,  as  tho  Plaintiff  had  a  right  to 
have  the  validity  of  the  Award  tried  in  this  Coart,  the  Ii^janckion  must  be 
continued. 

The  Solicitor- General  (Sir  C.  Pepyt)  and  Mr.  Purvis  for  the  Defen- 
dant, argued  that  the  ground  on  which  the  Demurrer  was  allow- 
[  '168  ]     ed,  was  that  no  other  Court  'had  jurisdiction  over  the  Award  ; 

that  the  Submission  had  been  since  made  a  Rule  of  the  Court 
of  King's  Bench,  and,  consequently,  the  jurisdiction  of  this  Court  was  tak- 
en away  by  the  Statute,  and  the  Court  of  King*s  Bench  alone  now  had  ju- 
risdiction over  the  Award  :  that  by  the  Motion,  the  Court  was  asked  not  only 
to  exercise  its  own  jurisdiction,  but  to  take  away  the  jurisdiction  of  the  Court 
of  King's  Bench,  in  which  Court  the  Parties  had  contracted  that  the  question 
should  be  decided  :  that  no  Case  was  made  for  continuing  the  Injunction : 
that  the  Umpire  had  awarded  a  certain  Sum  to  be  paid,  to  the  Defendant, 
in  full  satisfaction  of  all  the  matters  in  difference ;  which  was  final :  that  the 
Bill  did  not  allege  on  what  ground  the  Award  was  not  final,  but  contained 
a  mere,  general  allegation  to  that  effect :  that  there  was  no  Equity  whatev- 
er to  prevent  the  Defendant  from  receiving  the  Sum  awarded  to  him ;  and^ 
consequently,  he  ought  to  be  left  to  his  legfti  remedy  to  recover  it 
The  Vice-chancellor  : 

The  Court  has  decided,  on  the  facts  appearing  by  the  Bill,  that  the  Plain- 
tiff has  an  Equity  ;  and  the  Answer  does  not  displace  that  Equity.  It  does, 
indeed,  deny  that  the  Award  is  not  final,  but  it  leaves  the  iactsof  the  Case 
just  as  they  were  when  the  Demurrer  was  argued. 

In  Ward  v.  Periam,  it  was  held  that,  though  a  Court  of  Law  may  have 
acquired  jurisdiction  over  an  Award,  yet  if  that  Court  subsequently  refused 
to  act,  or  cannot  act  upon' the  Award,  the  ancient  jurisdiction  of  this  Court 
is  revived.    Non  Constat  that  the  Court  of  King's  Bench  will 
[  ^69  ]    act  on  this  Award.   Besides,  in  the  present  "Case,  this  Court  ac- 
qoircd  and  exercised  jurisdiction  prior  to  the  time  when  the  Sub- 
'  mission  was  made  a  Rule  of  a  Court  of  Law ;  and,  where  a  Court  once  ac- 
quires a  jurisdiction,  it  retains  it. 

A  judge  is  bound  to  take  notice  of  a  prior  Order  made  in  the  same  Cause. 
On  the  Argument  of  the  Demurrer,  I  decided  that  the  Plaintiff  had  an  Eq- 
uity and  I  am  bound  by  the  Order  which  I  then  made  ;  and  must  therefore 
hold  that  there  is  an  Equity  to  set  aside  this  Award. 

Motion  to  dissolve  the  Injunction  refused. 
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"Kbyb&n  v.  Willlucs.  .  £  *171  ] 

1832  :  13lh  January. —  Will.  —  Q/nstruction. — Htmoteness. 

Tntitor  bequeathed  hi*  Beaidnary  Estate  to  TVoateei,  in  Trait  fot  Us  WifW  for      and,  after 

her  deceaso :  "  to  prcscrre  the  thea  rcmaiaing  part  of  mj  Estate  for  the  Grandchildren  of  mj 
brother  C,  to  be  by  them  received  in  eqnal  proportions  when  they  shall  severally  attain  the 
age  of  25  years ;  and  when  the  yoangcst  shall  have  attained  the  age  of  25  years,  and  he  or 
she  shall  hare  received  their  final  Divideod  or  ^harc  of  my  Estate,  the  Trust  shall  cease."— 
Testator  left  his  Widow  aod  Brother,  sunriviflg.  Sight  Granddiildreit  of  the  Brother  vera 
in  esistcnee  at  the  Widow's  death,  and  several  were  bom  aftcrnrards.  Held  tliat  the  Beqnest 
wa?;  not  void  for  remoteness  ;  but  that  those  only  of  ihe  Grandchildren  who  were  in  existeiiea 
at  ihe  Widow's  decease,  were  entitled  to  share  in  the  Testator's  Besidoary  Estate. 

WlLUAM  Kbtbbn,  by  bis  Will,  dated  the  16tli  of  Janaaiy  1798,  gaTo  to 
BimiuA  Popcy  his  Appientice,  irben  she  arrived  at  the  age  of  25  years,  (if 
Bhe  ebould  so  long  Kto),  1002.,  for  payment  ▼hereof  he  bonod  his  Real  and 
Personal  Estate,  and  to  each  of  bis  Executors,  five  Guineas,  and  then  dispo- 
sed of  bis  Besidaary  Estate  as  follows : — All  the  rest  and  residue  of  mj 
Testamentary  Estate,  nbetber  Lands,  Tenements,  Hereditaments, 
Monies,  Goods,  Chattels  or  other  *Eflfeets,  of  what  nature  or  kind  [  ^72  ] 
soever,  I  give  and  devise  the  same  nnto  my  Brother,  Charlu 
JTevern,  Samud  Stmt  and  John  Blake^  and  I  do  hereby  constitute  and  ap- 
point the  said  Cfharlea  Kevem,  Samuel  Simt  and  John  Slake  to  be  joint 
Ezeeutors  of  this  my  last  Will  and  Testament,  in  Trust,  nevertheless,  that 
the  whole  of  mj  said  Estate  shall  be  applied  towards  the  support  and  main- 
tenance of  my  Wife,  Sueannah  Kevemj  during  her  natural  Life,  at  the  dis- 
cretion of  my  said  Executors ;  and  I  do  hereby  authorize  and  empower 
them,  their  Executors  and  Administrators,  for  that  purpose,  to  sell,  alienate 
and  confirm,  or  otherwise  dispose  of  any  or  all  of  my  said  Real  and  Personal 
Estate,  to  the  best  advantage  as  to  them  may  seem  meet,  and,  after  the  do* 
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cease  of  mj  said  Wife,  to  preserve  the  then  remaining  part  of  my  Estate,  or 
the  neat  Produce  thereof,  to  and  for  the  use  and  benefit  of  the  Grandchildren 
of  my  said  Brother  Charles  Kevcm^  to  be  by  them  and  each  of  them  received 
in  equal  proportion  to  the  Effetts  in  hand  and  remaining,  when  thej  and 
each  of  them  shall  severally  attain  the  a;^c  of  Twenty-five  years,  and  not  be- 
fore ;  and,  when  the  youngest  thereof  shall  have  attained  the  full  age  of 
Twenty-five  years  as  aforesaid,  and  he  or  she  shall  have  received  their  final 
Dividend  or  Share  of  my  said  Est-ate,  the  Trust  shall  then  cease  and  deter- 
mine." The  Testator  died  in  March  1798,  and  his  Widow  £}a»aimak  Kev- 
mern  died  in  April,  in  the  same  year. 

The  Bill  alleged  that  there  were  living,  at  the  deaths  of  the  Testator  and 
his  Widow,  seven  Grandchildren  of  Charles  Kevern  the  Testator's  Brother  ; 
^baXMary  Ann  Kevern^  one  of  them,  died  in  180G,  and  that  the  Plaintiff 
was  her  Administrator  ;  that  several  other  Grandchildren  of  the 
[  •173  3  Testator's  Brother  (who  were  •Defendants  to  the  Bill),  were  bora 
after  the  Defendant,  Ptter  Mounier,  who  was  the  eldest  Grand- 
child, attained  Twenty-five  ;  that  the  Testator's  Brother  died  in  May  1816  ; 
that  such  of  his  Grandchildren  as  were  born  after  the  Testator's  d(*ath,  or, 
at  all  events,  after  P.  Mounier  attained  Twenty-five,  did  not  take  any  Share 
or  Interest  in  the  Testator's  Personal  Estate  ;  but  that  the  Plaintiff  was  ad- 
vised that,  according  to  the  true  construction  of  the  Will,  the  seven  Grand- 
children of  tlte  Testator's  Brother  living  at  the  Testator's  death,  became  sev- 
erally entitled,  immediately  upon  the  death  of  the  Testator  or  his  Widow,  to 
Vested  Interests  in  one  Seventh  part  of  the  Testator's  residuary  Personal 
Estate,  payable  on  their  respectively  attaining  the  age  of  Twenty-five  years. 

The  Bill  prayed  that  the  Testator's  Personal  Eetate  might  bo  applied  in 
a  due  course  of  administration,  and  the  clear  Residue  thereof  ascertained 
and  divided  into  Seven  equal  Parts,  and  that  one  Seventh  Part  thereof 
might  be  paid  to  the  Plaintifi*,  as  the  Administrator  of  Mary  Ann  Ktvem. 

The  Decree  directed  the  Master  to  inquire  and  state  what  Grandchildren 
the  Testator's  Brother  had,  as  well  such  as  were  living  at  the  deaths  of  the 
Testator  and  his  Widow,  as  those  who  had  been  born  since  the  decease  of 
the  Survivor  of  them,  and  when  they  were  respectively  bom,  and  which  of 
tbero  were  living  when  Peter  Mounier  attained  his  age  of  Twenty-five  yeai"8, 
and  which  of  them  had  been  born  since,  and  \sli(  ther  any  and  which  of  them 
had  ftitained  Twenty-five,  and  whether  and  which  of  them  were  dead,  and 
at  what  times  they  died  respectively,  and  whether  before  or  after 
t  ^174  J  *P.  Mounier  attained  Twenty-five,  and  who  were  their  Represen- 
tatives, and  also  when  the  Testator's  Widow  died,  and  who  were 
the  Next  of  Kin  of  the  Testator  living  at  his  decease,  and  whether  any  aud 
which  of  them  were  since  dead,  and  who  were  their  Representatives. 

The  MatUr  foaad  that  seven  Grandchildren  of  Charlu  Kwem^  (two  of 
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whom  wero  P*IUt  Mmnitr  and  Marg  Ann  Ktvtrn^  were  living  at  the  re- 
ipeetive  deaths  of  the  Testator  and  hts  ^yTtdow ;  that  15  others  were  horn 
afterwards,  and  three  more  after  the  19th  of  January  1813,  on  which  daj 
P.  Jfotitiisr,  ths  eldest  Grandchild,  attained  Twenty-five,  at  which  time 
there  were  17  Grandchildren  living  ;  that  P,  Mmnur  and  11  others  had 
attained  Twentj-five;  that  Marj  Ann  KevtmvtA  fonr  others  of  the  Grand- 
children had  died,  and  all  of  them  hefore  P.  Mounier  attained  Twenty-five. 
The  Mntet  aho  found  who  were  the  Personal  Representatives  of  the  de> 
ceased  Grandchildren  ;  that  the  Testator  and  bis  Widow  died  at  the  times 
mentioned  in  the  Bill ;  that  Charln  KeverHy  who  was  tho  Testator's  only 
Next  of  Kin  living  at  his  decease,  was  since  dead,  and  that  the  Defendant 
WUtiam  WtUiaiM  was  the  Personal  Representative  of  OkarUi  Keoern, 

Sir  JE,  Bagdm  and  Mr.  DanieU^  for  the  Plaintiff,  contended  that  those 
only  of  the  Grandchildren  who  were  born  at  the  death  of  the  Testator^s 
Widow,  were  entitled  to  bis  Residuary  Estate ;  and  that  the  Payment  mere- 
ly, and  not  the  Testing  of  the  Shares,  was  suspended  until  they  attained 
Twente-five.  Waiker  v.  Shore  (a),  Farmtr  v.  FrantU  (6). 
To  introduce  the  question  of  'remoteness,  it  must  he  shown  that  [  *175  ] 
none  of  the  Grandchildren  were  intended  to  take,  except  those 
who  attained  Twenty-five.  Leakt  v.  Bobinton  (e),  has  no  bearing  on  this 
Csse :  there  the  Gift  wftB  confined  to  such  of  the  Legatees  aa  should  attain 
Twenty  five. 

Mr.  ir0e,for  Parties  in  tiie  same  interest  as  fbe  Plamti^  relied  on  Warmtr 
T.  FrantM  ss  being  precisely  in  point. 

Mr.  JTm^Ae,  Mr.  Pruton  and  Mr.  GarraU^  for  the  Grandchildren  bora 
afker  the  death  of  the  Testator's  Widow,  but  befi>re  P.  Mounter  attained 
Twenty-five,  said,  that  all  the  Grandchildren  who  were  in  existence  at  the 
period  when  the  Testator  had  directed  his  Property  to  be  dutr&uted^  were 
entitled  to  participate  in  it:  Whitbrtad  v.  Lord  St,  John  ((f),  Gilbert  r. 
Roorman  (e),  Mogff  ?  Mo^g  (/)  :  that  it  appeared,  by  the  Report,  that  the 
Testator  died  in  March  1798,  and  his  Widow,  in  the  April  following,  and  that 
Sophia  WltianUf  the  eldest  of  the  Orandchildren  born  after  the  Widow's 
death,  was  born  in  August  1798,  so  that  she  most  have  been  in  exioteneo  at 
the  death  of  the  Widow,  and  that,  consequently,  she,  at  all  events,  must  be  enr 
titled  to  a  share  of  the  Testator's  Residuary  Estate. 

Mr.  Parker^  for  the  three  Grandchildren  bom  after  P.  Mourner  attained 
Twenty-five,  said  that,  in  order  to  give  effect  to  the  Testator's  intention,  the 
period  of  distribution  must  be  when  the  youngest  Grandchild  should 
attain  Twenty-five :  that  the  Testator  had  Mirected  his  Trustees  to   [  n78  ] 

(a)  15  Vcs.  122.  (6)  2  S^m.  &.  Stu.  50ft  (c)  2  Mcr.  3M. 

(d)  10  Vm.  162.  («)  II  Vc».  23iJ.  </)  I  Mcr.  6S4. 

Vol.  V.  15 
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preserve  the  remalDder  of  his  Property  for  the  benefit  of  his  Brother's 
Grandchildren,  and  to  divide  it  amonr^st  them  when  the  youngest  should 
attain  Twenty-five  ;  and  the  last  part  of  the  Will  must  be  rejected,  if  the 
three  youngest  GrandchilJren  wero  held  not  to  be.  entitled  to  share  in  the 

Testator's  Residuary  Estate. 

Mr.  Kinderalei^  for  the  Defendant,  Charles  Williams. 

Mr.  Bethdlj  for  the  Defendants,  the  Personal  Representatives  of  the  Tes- 
tator's Widow,  said  that  tlic  Bequest  vras  void  for  remoteness,  as  it  was  a 
Gift  to  the  Grandchildren  of  a  Person  who  was  alive,  and  therefore  they 
could  not  be  ascertained  within  21  years  after  a  life  in  being.    In  the  Cases 
cited  for  the  Plaintiflf,  the  Gifts  were  made  to  Classes  of  Persons,  all  of  whom 
were  capable  of  taking.    In  Leake  v.  Jlohimon,  Sir  W.  Grant,  M.  R. 
says  :  "  To  induce  the  Court  to  hold  the  Bequests  in  this  "^111  to  be  partially 
good,  the  Case  has  been  argued  as  if  they  had  been  made  to  some  Individ- 
uals who  are,  and  to  some  who  are  not  capable  of  taking.    But  the  Bequests 
in  qnes^n  are  not  made  to  Individuals,  but  to  Classes  ;  and  what  I  have  to 
determine,  is  whether  the  Class  can  take.     I  must  make  a  new  will  for  the 
Testator,  if  I  split  into  portions  his  general  Bequest  to  the  Class ;  and  3ay 
that,  because  the  rule  of  Law  forbids  his  intention  from  operating  in  favor 
of  the  irhole  Class,  I  will  make  his  Bequests,  what  he  never  intended  them 
to  be,  inz»  a  series  of  particular  Legacies  to  particular  Individuals,  or,  what  he 
had  as  little  in  his  contemplation,  distinct  Bequests,  in  each  in- 
[  *177  3    stance,  to  two  different  Classes,  'namely,  to  Grandchildren  living 
at  his  death,  and  to  Grandchildren  born  after  his  death(^).*'  The 
same  doctrine  is  laid  down  by  the  same  learned  Judge,  in  Cambridge 
Jtoug  (A). 

Sir  U.  Sugden,  in  reply,  referred  to  Davidson  v.  Dallas  (i). 

The  Vice- Chancellor  said  that,  in  Leake  v.  Jiol>inso7i,  no  distinction  was 
made  between  the  time  of  Gift  and  the  time  of  Enjoyment :  that  in  d/is  Case, 
those  only  of  the  Grandchildren  were  entitled  to  take,  who  were  in  u»e  at 
the  death  of  the  Tenant  fur  Life. 

Declare  that  the  Defendants,  Peter  JMonnier^  John  Kcvern,  Mary  Tra- 
vers  Ktvtrn  Mounter,  Maria  Jane  Birdwood  Parker,  the  Wife  of  the  De- 
fendant Joseph  Parker,  the  Defendant  John  Kevern,  as  the  Administrator 
of  Maria  Moujiier  Kevern,  deceased,  the  Plaintiff  Charles  Kevern,  as  the 
Admiiiistrator  of  Mary  Ann  Kevtm,  deceased,  the  Defendant  Salhj  Har- 
MDQodEaic»,  the  Wife  of  the  Defendant  Pobert  .F(/?e«,and  the  Dtfendant  Sophia 
Williama,  appearing  by  the  Masters  Report,  made  in  this  Cause,  to  have 
been  the  only  eight  Gramlchildreu  of  Charles  Kcvern,  deceased,  in  the 
Plcatlings  named,  who  wore  living  at  the  time  of  the  death  of  Susannah 
KeverUf  the  Widow  of  H^i/^tam  Aevem,  the  Te«tator  in  the  Pleadings  named, 
ig)  a  M«r.  390.  (A)  a  Vcs.  la.  (i)  14  T«t.  57ft. 


Digitized  by  Google 


CASES  IN  CHANCEEY. 


180 


l832.~Palmer  v.  Wluunore. 

ftre  alone  endtled  to  the  dear  Bendue  of  tho  said  Teatilor'a  Poiwmal  Estate, 
.in  equal  Eigjith  |karta  or  Shaiea. 


*PaLM£E  v.  WlilTMO&B.  [  *178  ] 

WhM»  a  Testator  having  a  gcn«»iPawer  of  AppointoMnt  ow  ft  Fmi,  «UM^  it  hf  Will, 
Fiobate-datf  mast  be  paid  in  tcqpeet  of  the  Fond* 

The  Rev.  Thomas  Dahon,  having,  under  an  Indenture  of  Settlement  of 
the  23d  of  May  1801>,  a  general  Power  to  appoint  certain  Trust  Funds,  by 
Deed  to  he  executed  by  him,  and  attested  as  therein  mentioned,  or  by  Will, 
to  be  signed  and  published  by  him  in  tlie  presence  of,  and  to  be  attested  by 
three  or  more  credible  Witnesses,  by  his  Will  dated  the  19th  of  September 
182d,  wliich  recited  the  Settlement,  and  was  signed,  published  and  attested 
as  required  for  the  due  execution  of  the  Power,  directed  and  appointed  that 
the  Trustees  should  stand  possessed  ot'  the  Fands,  in  Trust  to  applj'  the 
same  in  payment  oi  the  Legacies  thereinafter  given,  and  directed  to  be  paid 
thereout.  The  Executor,  in  the  Affidavit  made  by  him  as  to  the  value  of 
the  Testator's  Estate  aud  Effects,  pmsuaiit  to  55  Geo.  3,  c.  184,  8.  38,  in* 
claded  Liie  Fund  subject  to  the  Power,  in  the  Sum  deposed  to,  and  paid 
Probato-duty  on  the  whole  amount.  Having  been  afterwards  advised  that, 
inasmuch  as  the-  d'estator  liad  a  power  oi'  Appuiutment  only  over  the  Fund, 
the  same  was  not  subject  to  Probate-duty,  he  applied  tu  the  Commissioners 
of  Stamps  for  a  return  of  the  Sum  which  he  had  paid  in  respect  of  the 
Trust  Fund  ;  but  his  applicaiiou  was  not  complied  with.  In  taking  the  ac- 
count of  the  Testator's  Estate  under  the  Decree  in  this  Cause,  the  Master 
refused  to  allow  that  Sum  to  the  Executor,  whereupon  he  excepted  to  the 
Report. 

Mr.  Knujht  and  Mr.  Kindersley^  in  support  of  the  Exception, 
said  that,  as  the  Power  which  the  Testator  'had,  was  a  general    [  *Vl%  J 
Power,  the  Fund,  which  was  the  subject  of  it,  was  part  of  hia 
Assets,  and  was  applicable  to  the  payment  of  his  Debts  :  that  iho  Appoint- 
ment was  ineffectual  until  the  Probate  was  obtained,  and  there- 
fore it  was  obtained  in  respect  of  the  Fund,  (a)  and  'that  the    I  *180  ] 
Executor  had  made  the  Pay ment  upon  a  demand  which  the  CrowD} 
after  consideration,  insisted  oa. 

(a)  By  9S  Geo.  8,  c.  184,  it  it  Enacted,  Tbeft  Hiere  sbaU  be  raiaei,  levied  and  paid  unto  nnd 
to  thenac  of  Hia  Majesty,  V.h  hrir?  nvA  succ«ssors,  in  nn  !  tlirooghout  the  •whole  ol  '.^r  '  J^nf- 
flua,  ior  ud  in  retpect  of  Th«  fffnrfl  Inrtrantn^j  n^**^      thiny  mentiiined  and  aeicrtbcd 
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Sir  E.  Sugden.,  Mr.  Wolker  and  Mr.  Janus  JiuftscU,  in  supf  on  of  tlie 
Report,  said  that  the  Executor  had  made  the  pajnient  voluntarily,  and  not 
io  consequence  of  any  demand  from  the  Crovfn:  tiiat  5")  Geo.  3,  c.  18 
applied  to  the  Personal  Estate  only  of  a  Testator  or  Intestate,  and  not  to 
what  ho  liad  a  mere  Power  over :  that  the  Fund  in  question  did  not  pass  by 
tho.  Probate  solely,  but  by  the  Probate  in  conjunction  with  the  Instrameofc 
by  which  the  Power  was  exercised. 
The  Vice  Chancellor  : 

I  think  that,  in  this  Case,  the  Duty  was  properly  paid. 

Under  t!ie  Settlement,  the  Testator  had  a  general  Power  over  the  Trust 
Pund,  which  he  was  at  liberty  to  exercise  cither  by  Deed  or  by  Will.  He 
chose  to  exercise  it  by  a  Testamentary  Instrument;  and,  consequently,  he 
made  the  Fund,  over  which  ho  had  such  general  Power,  part  of  his  general 
Personal  Estate,  and  liable  to  be  dealt  with  as  part  of  his  gene* 
£  'ISl  ]  al  Personal  Estate.  'The  Act  requires,  [His  Honor  here  read  the 
21  Section  of  5otb  Geo.  3,  c.  184.]  And,  in  Part  3d  of  the 
Schedule  to  the  Act,  the  following  words  are  used :  "  Where  the  Estate  and 
Effects,  for  or  in  respect  of  which  such  Probate,  or  Letters  of  Administration 
shall  bo  granted."  It  was  absolutely  necessary  that  Probate  should  be 
granted,  for  the  purpose  of  giving  effect  to  the  execution  of  tbo  Power.  The 
Testator,  therefore,  has,  by  the  Instrument  by  which  he  exercised  the  Pow- 
er, created  the  necessity  of  having  Probate  taken  in  respect  of  Property, 

in  the  Sehcditle  hercmito  iiniicxe(l,(  except  tboto  staiiding  under  tho  hetd  of  ExonptUmf,)  or 
for  or  in  retpcct  or  the  Vcllnm,  Parrliment  or  Paper  upon  which  such  Instrutncnts,  Matters  and 
Tilings,  or  any  of  them  shnll  be  written  or  printed,  the  several  Duties  or  Suins  of  Money  set 
down  in  5»iircs  npiinst  tlio  same  respectively,  or  olhcr^vise  specitied  and  set  forth  in  the  same 
Schcdele;  and  that  the  said  Schcdulo  nnd  all  the  Provisiops*  Beenletiom  and  Diroelione  there- 
in containcdt  with  respect  to  the  said  Datks,  and  the  Instntmcntt,  Mattenend  Things  charged 
thcrowiili,  shall  I>c  tK  oincil  arrl  t.ikcii  to  he  part  oftlic  Act,  and  shall  be  rend  ami  construed  as 
if  the  snnic  liiui  i>ccii  inserted  therein  at  that  place,  and  shall  be  applied,  observed  and  pat  in 
execution  nccoidingly.  4  2. 

That,  from  and  after  tlto  expiration  of  three  calendar  month*  from  the  pHftsins:  of  the  Act,  no 
Ecelciiasticul  Court  or  Person  shall  f^rant  Probate  of  the  Will,  or  I^ettem  of  Administration  of 
the  Estiite  and  Kflccts  of  juiy  Person  ilccea'sc. I,  uiilioin  first  requiring  and  rccci\  iti;x  from  the 
Person  or  Persons  applying  for  the  l*robatc  or  Letters  of  Administration,  or  from  some  other 
eompatent  F^on  or  Penons,  an  Affidavit,  or  solemn  Affirmation  in  the  case  of  Quakers,  iliai 
the  Estate  and  EIFccts  of  the  deceased,  for  or  in  rcspcrt  of  wliich  the  Probate  or  Letters  of  Ad* 
mir.istnuion  is  or  arc  to  be  granted,  exclusive  of  what  the  deoenscd  shall  have  been  pnsscssed 
of  or  e^Mittcd  to  as  n  Trnstcc  for  nny  other  Person  or  Persons,  and  not  benofiriany.  hui  includ- 
ing Ujc  l^Ckisehold  Kstatcs  fur  years  of  the  deceased,  whether  abaolutc  or  determinable  on  lives, 
if  any,  and  wtUiont  dedarting  anything  on  ooroant  of  the  Debts  dne  and  owing  from  the  deccaa* 
cd,  arc  under  the  <  ahic  of  a  <-ertnin  Sum  to  bo  therein  spcciflcdf  to  the  iwst  of  the  Deponent's 
or  AffiriTiiitn'H  know  li  l^r.  informntioTi  nnd  belief,  iu  oidor  tlint  tljc  proper  and  fidl  Stamp-duty 
may  be  paitl  on  such  I'roi.ntc  or  Letters  of  Aflmtnisfr.ition  ;  li  Affidavit  or  Afliunaiion  shiiH 
llO  mode  before  Ihe  Surrugatb  or  other  Person  who  shall  administer  tijc  usual  oaiU  Iwr  the  due 
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part  of  which  WM  the  Faod  in  question.  I  tlunk,  thoreforo,  that  the  pay- 
ment made  hj  the  Exeoutor,  was  right  (6). 

Exception  allowed. 


Bennett  v.  Collet. 

18tS:  I7th*  SSd  lamaiy^JCacAw.— ZWcatf /or  Li/e  omT  RmaMtmait-mm^Liam  iZ«. 

neiraL 

Tcsluior  hcqupTbff!  a  Chnrcli  Lcnse  for  21  yenr":,  to  J.  for  Life,  remainder  to  liis  first  and 
other  sona,  and  directed  the  I.oasc  to  be  contiiuuUIy  rcnewLd  I the  Persons  in  possession 
for  the  liiiift  bcil^.  A.  neglected  to  renew,  and  the  Lcnse  expired  in  179S.  His  eldest  Son 
attained  SI  in  1800.  In  1830  A,  died.  In  1831  the  eldest  Son  filed  hit  BUI,  pimying  to  be 
conipcn<;ated  for  the  Loss  of  the  Leeieont  of  A.*$  AMOt*.  Held  thnt  he  was  entitled  to 
the  r«Ucf  notwitlutnnding  tite  Upn  of  timOi 

Bj  an  Indenture  dated  the  29th  of  Norember  1733,  the  Dean  and  Chap- 
ter of  Chester  demised  the  Kcctory  and  Tithes  of  Shottcicky  Great  and 
Littlt  Sanffhall,  Capenhursty  Woodbank  and  Ledsham,  in  the  Connty  of 
Chester,  to  Samiiel  Bennett,  for  21  years  at  the  yearly  Rent  of  ZOL  It 

being  the  custom  of  the  Dean  and  Chapter  of  Chetter  to  grant 
Renewals  of  their  Leases  at 'the  expiration  of  every  Seven  years,    [  •182  ] 
provided  application  was  in:ulc  to  thorn  within  Six  months  after- 
wards, Rene  wills  uf  the  before •meuLioued  Lease  were  granted  to  Bennett  in 
1742,  1749,  and  175G. 

Bennett,  liy  his  Will  dated  the  13th  of  September  1763,  devised  to  Ed- 
ward Parndl  and  Thomas  Brock^and  their  Heirs,  all  his  Messuages,  Lands, 
Hereditaments  aiul  Ileal  I'i^tates,  in  Great  c^nd  Little  Sanffhall^  a^on  Trust, 
by  Mortga-^e  of  the  sauio  or  any  part  thereof,  to  raise  so  much  Money  as, 
together  with  certain  other  Money  to  come  to  their  hands  as  therein  men- 
tioned, would  be  sullieient  to  pay  his  Debt  and  Legacies  ;  and,  in  case  suffi- 
cient Money  could  not  be  raised  by  Mortgage  of  his  Estates  in  Sanijhall 
for  the  purposes  aforesaid,  he  gave,  to  his  Trustees,  the  Tithes  of  the  Town* 
ship  of  Sangliall  and  elsewhere,  which  he  then  held  by  Lease  under  the 
Dean  and  Chapter  of  Chester,  to  hold  for  all  his  Estate  and  Interest  there- 
in, (with  power  for  his  Trustees  to  renew  the  same  Lease  out  of  their  Trust- 
money)  upon  Trust,  by  Mortgage  of  the  same  Tithes,  to  raise  so  mtich  more 
Money  as  would  be  sufficient,  with  the  other  Trust- money,  to  dischargo  tho 
remainder  of  bis  Debts,  Legacies,  Funeral  Expenses  and  Charges  attending 
the  Trusts  of  Ws  Will ;  and,  subject  as  aforesaid  and  chargeable  as  therein- 
after mentioned,  be  devised  all  his  Real  Estates  of  loheriiauce  in  Great 

(6)  Bee  Jk  de  Moffar  ^  OWnmdUqr,  1  Ckompt  sad  M eeeo&^s  Bep.  Uft. 
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and  Little  Sanghall,  and  also  his  Manor  of  Shctwiek  and  all  other  his  Real 
Estates,  to  his  Wife,  Martha  Bennett,  for  her  lifo,  wifih  remainder  to  John, 
the  son  of  his  Nephew  Samud  A*mft  for  his  life,  nitii  reminder  to  the 
Xrastoes  to  preserve  Contingent  Remainders,  ^ith  remainder  to  8mmiiU 

NeviU*»  first  and  other  Sons  in  Tail  Male,  with  remainders  over. 
[  nSS  ]    The  Will  contained  'the  following  Clause  :— "  And,  as  to  the  said 

Titbee  X  hold  under  the  said  Dean  and  Chapter,  the  Lease  where- 
of is  renewable  every  Seven  years,  and  which  renewal  is  soon  to  take  place, 
my  Will  is  that  my  said  Tmstees  shall  first  renew  the  «ane,  and  pay  the 
Consideration  money  thereof,  out  of  their  Trust-money,  and  take  such  new 
Lease  in  their  names,  to  attend  the  devise  of  such  Tithes  by  this  my  Will ; 
Mid,  «ftref  flneh  first  renewal,  I  direct  that  the  Person  for  4fae  tine  being 
posseenng  sveh  Tithes  nnder  this  my  Will  shall  eontinually  renew  Ae  same 
Lease  thereof,  so  that  the  possession  of  the  same  Tithes  may  be  continued 
to  the  Parties  for  the  time  being  possessing  my  Manor  of  Skotwick,  so  long 
and  so  fiur  as  nay  be  by  law  ;  and,  therefore,  I  give  and  ileviie  the  said 
Tithes  and  all  my  Estate  therein,  with  the  right  of  reaewftl,  mid  when  re- 
■ewod  from  time  to  time  as  aforesaid,  subject  to  the  Trofti  «fid  Powen 
aforesaid,  to  my  said  Wife,  for  her  life,  and  afiter  herdeoease,  to  the  Person 
and  Persons  for  the  time  being  saeoessifely  possessing  my  said  Manor  of 
Sliotmchy  under  this  my  Will,  and  to  go  aleog  with  ^  LtsMtotioMiif  the 
said  Manor,  as  far  as  may  be  witiio«fe  being  aabjeet  or  UaUe  to  Aoy  odier 
eharge  or  daspoeitioDthan  aneh  Fisraea  can  make  ef  the  said  Ifaner."  The 
Testator  appointed  Pamdl  and  Brodt  Ezeentora  of  hia  WiB,  and  died  on 
Ifae  28d  ^  September  1768.  In  the  month  ef  Kovember  1765, 1770  and 
1777  renewed  Leases  of  the  Tithes  were  granted,  fac  21  yean,  by  tfaa 
Dean  and  Chapter,  either  to  the  Testator's  Widow,  or  to  Brode^  tiie  acting 
Ezeeotor  of  hia  Will.   In  Deoember  1777  the  Widow  died,  and  upon  her 

deecaae,  John  NlarUt^  the  PlamtiiF*8  Father,  (who  afterwards  took 
{  *184  ]   the  namo  of  Scmtett,)  entered  into  poaeesaion  of  the  Eatetca  *and 

Tithes  comprised  in  the  Will,  as  Tenant  for  Life  nnrer  the  Will, 
In  November  1784,  the  first  Seven  years  of  the  Lease  granted  in  1777, 
expired ;  and  the  Flaintilf 'a  Father  having  neglected  to  ap|dy  for  a  Benew- 
al  ontil  after  the  expiration  of  Six  months  from  that  lime,  the  Dean  and 
Chapter,  on  that  acoonnt,  refused  to  gnmt  him  any  farther  Lease  of  the 
Tithes :  and  in  1798,  the  Loase  of  1772  expired.  In  Jnly  1800  the  Flainp 
tiff  attained  21.  His  Father,  by  his  Will  dated  the  2d  of  Bfny  1828,  gave 
a  Field  to  the  PlainUff  in  Fee,  and  bequeathed  the  whole  of  his  Peisonal 
Estate,  to  the  Defendants,  in  Trast,  after  payment  of  his  Debts,  for  his 
Danghters,  and  appointed  the  Defendanto  his  Ezocntofs.  In  May  1880  tha 
Plaintiff's  Father  died* 
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The  Bill  was  filed  in  Jmoftiy  1981.  li  alleged  tliti  tiM  Plaindff,  ontil 
after  hit  JTatber'a  death,  wat  not  aware  of  the  eaietenee  of  the  Leaee,  or  of 
the  ne^^  tb  mew  it :  that,  tf  hii  i^ther  had  dolj  fenewed  the  Leaaa  ove- 
17  8efw  ^flia,  aeeoidhig  to  the  Coston  of  the  Pean  and  Chapter,  th« 
aane  would  haT^bean  renewed  in  18116,  and  the  Pltiatii^  as  the  Peraoa  m 
possession  of  the  Estates  devised  bj  Samud  Btmutt^  woald  have  been  entt- 
tled)  at  the  time  of  filbg  the  BOl,  ^  an  nnevpited  Term  of  17  years  in  the 
Tithes,  and  alee  to  the  Teamiiri^t  <tf  Renewal,  which  had  been  wfaoUj  losi 
tohimbyhiaMter'aiMgM-  The  Bill  prayod  that  it  nnghtbe  dcdared. 
that  the  Ploiotira  Pkther  was  beoid,  pnraoant  to  the  direetiona  m.  Smmd 
•B^tNwt^f  Will,midtothe  t^Nmnt  right  of  Benewal,  to  have  renewed  the 
Lease  in  Kovember  1777,  and  that  the  Phintiff  was  entitled  to 
an  adeqnate  oompMatienYfom  his  Father's  Estate,  for  the  Lom  [  *186  ] 
of  the  Lease  and  Tenant  right  of  Benewal;  and  that  it  might  be 
referred  to  the  ITaeeir,  to  aasettain  the  amonnt  of  such  Less,  the  Plaintiff 
being*  willhig  to  alkiw,  in  tricmg  soiib  aoeeauot,  sosfa  reaaonaUe  Sam,  if  anj, 
as  he  would  have  been  bonnd  to  eontribote  towixds  the  Fine  a«d  ether  Eb- 
pense  of  aneh  Renewal,  and  thai  the  amonnt  of  the  Ckimpenaation  might  be 
paid,  to  the  Phhitiflr,  ont  of  his  Father'a  Assets. 

Tfaa-Defendamta,  in  their  Answer,  said  that  the  Plaintiff  previons  to  his 
ftlher^  death,  had,  hi  his  possession,  a  Copgr  of  jSinmMl  Bmmtf$  WiU,  and 
hndlftin  Us  power  to  havo  informed  htmsdf  of  its  contents  ;  and,  thereibra,. 
tfiey'did  wot  believe  timt,  np  to  the  time  mentioned  in  the  Bill,  he  was  onin* 
formed  as  to  the  Lease :  thai,  m  a  eoaversaiMn  which  the  Defendant  OtHkif 
had  with  the  Phnndff,  shortlj  after  his  Falhei^s  death,  CoSUjf  asked  th* 
Plaintiff  whother,  in  or  abont  1800,  On  whioh  jear  the  f^huntiff  joined  with 
lus  Father  m  sdfering  a  Recovery  of  the  FVeehold  Estates  of  whioh  he  was 
Tenant  in  Tailnnder  ^mmdEmMt^z  Will,)  he  heard  hit  Father  state  any 
reason  finr  not  taking  a  new  Lease  of  the  TiUiee,  and  that  the  Plamtiff,  in 
reply,  ^  (hUgg  that  he  had  at  thatttme,  heard  his  Father  say  that  they 
were-  net  worth  oonUmnng  ai  the  rate  they  then  asked  for  them  ;  that^  there- 
fore, the  Defendants  believed  it  probable  that,  in  or  abont  1800,  the  Plain- 
tiff aoqaiesced  in  the  ezpttation  of  tiie  Leasee  that  the  Plaintiff's  Father,, 
fhmi  1800  nntfl  Ins  death,  allowed  the  Plaintiff  a  yeariy  Sam  of  1001.,  and^ 
at  varions  times,  advanced  him  Snms  of  Money,  to  promote  his  views- in  Idfe^ 
and  fnnushed  him  with  Com,  Meat  and  other  Articles  for  the  nse 
of  his  fmnOy,  and  otherwise  oonlbrred  on  him  considerable  *peoou*  [  VM  ] 
ary  and  valoable  benefits,  and  devised  to  bin  apiece  cf  Freehold 
Land ;  and  the  Defendants  believed  that  the  Plainlirs  Father  would  not 
have  dene  so  if  he  had  befieved  thai  the  Phdntiff  wonldhave  set  19  the  Claim 
made  bj.hisi  Btt ;  mid  they  submitted  whether,  the  Plaintiff  having  accept- 
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ed  sach  benefits,  with  the  knowledge  of  Samuel  Bennett's  WiU,  as  beforO'iDeii- 
tioned,  and  lhat  the  Lease  had  been  saflered  to  expire,  withoat  hsTiog  assert* 
ed  any  right  in  hie  Father's  ]ife*time,  ong^t  to  be  permitted  to  inako  the  Claim 
innstedon  bj  bis  Bill,  or,  if  he  was  so  pemittod,  then  whether  he  onght  not 
to  aoooant  for  and  give  up  all  Money  and  other  Benefits  gtfsn  to  him,  bj  his 
Father,  either  in  his  life-time  or  by  his  Will. 

A  Witness  for  the  Defendsnts,  deposed  that  he  lived,  as  a  Farm  Servant, 
in  the  service  of  the  Plaintiff's  Father,  for  abont  40  years,  oommeneing  aboat 
50  years,  ago ;  that  it  was  well  known,  in  the  Country,  whso  the  Plaintiff's 
Father  collected  the  Tithes,  and  also  when  the  Tenancy  ran  ont :  that  the 
Plaintiff  bad  lived  aboat  &nr  miles  from  San^aU^  where  his  Father  rended, 
ever  nnce  he  went  Apprentice,  (except  for  a  short  time,  when  he  went  to 
Zontbn^')  and  frequently  came  to  visit  his  Father,  at  iSsn^AaU ;  that  it  was 
well  known,  in  the  Family  and  by  the  Servante  of  the  PlaintiTs  Father,  that 
his  Tenancy  of  the  Tithes  had  run  ont,  and  that  he  had  lost  the  Tithes ;  and 
that  the  Witness  eontidtred  it  to  be  certain  that  all  the  Family  of  the  Plain- 
tiff's Father  fiiust  have  known  that  he  had  lest  the  Tithes. 

Sir  E,  Sugden^  Mr.  Pip^s  and  Mr.  StuaH^  for  the  Plaintiff: 
[  *187  ]  *If  the  Plaintirs  Father  had  applied  to  the  Deaa  and  Chapter^ 
in  proper  time,  he  might  have  had  the  Lease  renewed.  He  was 
entitled  to  so  much  only  of  the  produce  of  the  Tithes  as  would  have  remain- 
ed after  setting  apart  snfiicient  to  keep  the  Lease  in  eiisteiioe.  Lord  MU- 
nmUnon  v.  Lord  Pwtmon  (a).  But  he  received  and  appropriated  to  his 
own  use,  the  whole  of  the  Produce,  and  his  Son  hss  got  nothing ;  so  that 
the  Father's  Estate  has  been  enriched  at  the  Son's  expense.  Even  if  the 
Father  could  not  have  renewed  the  Lease,  he  wonld  not  have  been  ontitled 
to  take  the  whole  Profits  of  the  Lease :  for  a  Tenant  for  Lifo  is  not  entitled 
to  exhaust  a  perishable  Fond* 

The  only  ground  on  which  the  relief  prayed  by  the  Bill  is  resisted,  is  the 
length  of  time.  But  the  Plaintirs  Title  did  not  oommcnee  till  1880 ;  and 
there  is  no  trace  of  any  knowledge  in  the  Plaintiff  that  the  Lease  had  not 
been  kept  on  foot  A  Party  cannot  wave  what  he  had  no  knowledge  of.  The 
obligaUon  on  the  Father  was  in  the  naturo  of  a  Tmst:  he  was  a  Trustee  of 
the  Fund  that  would  have  beenrequinto  to  pay  for  the  renewal.  CoUgraaf 

Manby  (6). 

Mr.  KmqH  and  Mr.  J20{fs  for  the  Defendants: 
If  the  Plaintiff  ever  had  any  right  to  sue,  he  has  lost  it  by  lengtii  of  time. 
The  time  begsn  to  run  from  the  moment  when  the  Phiintiff  might  first  have 
filed  his  BilL    Hwrmn  v.  MoUwi  (c),  jPrU$  v.  Copiur  (<f),  Jbs* 
fer     Blttkg  (s).    The  Father,  down  to  the  time  of  his  death,  was  en- 

(a)  SMidd.47L  (6)  2  Rosa.  238.  (c)  1  Sim.  4btu.471. 

(^)  Ibid.  U7.  (c)  4  BUgfa,  IM. 
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joying  what  tlie  Son  had  a  right  to  •have  impounded,  Tf  the  Son  ^  *188  j 
had  sued  tlie  Father  before  his  death,  the  Father  would  liavohad 
an  Answer  to  the  demand  on  tlie  gronnd  of  acquiescence  ;  and  the  Suit 
against  the  Assets  can  only  be  sustained  on  the  ground  ihat  the  Father  him- 
self was  liable.  The  Sun  allowed  the  Father  to  live  and  di©  under  the  ioa> 
pression  that  he  was  not  liable  to  the  iituiand. 

It  was  said  that  the  Son  was  ignorant  of  his  Rights  ;  but  it  has  been  prov- 
ed that  he  was  on  incimate  terms  with  his  Father  ;  and  that  it  wiis  well  known 
in  the  F'amily,  that  the  Lease  bad  expired,  and  that  the  Tithes  were  receiv- 
ed by  other  Persons.  The  Tithes  in  question  were  the  Tithes  of  nn  Estate 
which  the  Father  held  ;  and  he  was  liable  to  pay  them  in  consequence  of  hia 
having  lost  t!ie  Lease.  Could  the  Son  be  ignorant  that  his  Father  was  pav- 
ing Tithes  for  his  Estate  ?  The  Son  must  have  known  of  the  Will  of  Sfvnuel 
Bennett,  for  he  joined  in  the  Recovery.  And,  if  he  knew  of  the  Will,  he 
must  have  known  of  the  Lease,  and  of  the  directioo  in  the  Will  aa  to  renew- 
ing tlie  Lease. 

Sir  £.  Suqih'n  in  reply  : 

We  do  not  contend  that  the  Plaintiff  did  not  know  of  Samuel  Bc/mett^s 
Will,  but  that  he  did  not  know  that  the  Trust  or  Direction  contained  in  it 
respecting  the  renewal  of  the  Lease,  had  not  been  performed.    There  is 
nothing  to  fi  x  the  Plaintiff  with  knowledge  that  the  Trust  wa.s  not  perfur  mcd. 
Foster  v.  Blake  and  Harriwn  v.  Hollina  have  no  application.    They  were 
Cases  between  Tenant  for  Life  and  Remainder  man  on  the  one  hand,  and  a 
third  Person  claiming  adversely  to  them  both.    Here  both  Par- 
ties claim  under  the  same  Title.    A  Case  of  successive  Hights,  'is    [  *189  J 
quite  different  from  a  Case  in  which  a  Remninder-man  is  seeking 
a  Remedy  against  the  neglect  of  the  Tenant  f  >t  Life.    It  is  quite  clear  that 
wherever  the  Tenant  for  Life  is  to  do  an  act  tor  the  benefit  of  th^Kemain- 
dei^man,  which  benefit  is  to  accrue  to  him  at  the  death  of  the  Tenant  for 
Life,  the  Remainder-man  is  not  bound  to  inquire,  until  the  death  of  the  Ten- 
ant for  I<ife,  whether  the  aot  has  been  done.    lie        wait  till  tho  death  of 
the  Tenant  for  Life,  though  he  may,  if  he  pleases,  have  his  Remedy  sooner. 
The  Father's  Estate  has  been  benefited  bj  the  Breach  of  Trust,  and  the 
PUttntiff  is  entitled  to  he  indemnified  out  «^  it* 
The  Vicb-Chancellor  : 

I  shall  take  time  to  consider  thi«  Case.    The  only  point  on  which  I  have 
•ny  doubt,  is  Ihe  length  of  time.   Ibe  Cases  cited  have  been,  certam^, 
met  by  the  Argument  in  Reply* 
The  VlOB-OHAKOEHiOR  : 

The  only  question  wWdh  £  wished  to  consider  in  this  Case,  was  whether 
the  objection  which  Jias  been  made  with  respect  to  the  lapse  of  time,  is  a 
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valid  objectioD,  so  as  to  prevent  the  Plaintiff  from  baying  the  relief  which  he 
asks. 

By  the  Will  of  Samuel  Bennett,  a  Trust  was  imposed,  personally,  upon 
the  Tenant  for  Life  of  the  Leasehold  Estate,  that  lio  .■^hoiil  l,  after  one  Re- 
newal had  been  made  by  tbo  Trustees  of  the  Testator,  renew  the  Lease  ; 
the  words  bein?  :  "  And,  after  such  first  Renewal,  I  direct  that  the  Person 
for  the  time  being  possessing  such  Tithes  under  this  my  Will,  shall  continu- 
ally renew  the  same  Lease  thereof,  no  that  the  po?SLHSioii  of  the 
£  *190  3    •same  Tithes  may  be  continued  to  the  Parties  foi-  tlie  time  being 
possessing  my  Manor  of  Shotwick^  so  long  and  so  far  as  may  be 
by  Law ;  and,  therefore,  I  give  an  d  devise  the  said  Tithes,  and  all  my  Es- 
tate;  therein,  with  the  llight  of  llcriewal,  and  when  renewed  from  time  to 
time  as  aforesaid,  subject  to  the  Trusts  and  Powers  aforesaid,  to  my  said 
^Yife,  for  her  Life,  and,  after  her  decease  to  the  Person?  for  the  time  being 
successively  possessing  my  said  Rfanor  of  Shotivick,  under  tliis  my  Will." — 
Now  the  Father  of  the  Plaintiff  was  in  possession,  as  Tenant  for  Life,  of  the 
Lease  ;  which,  being  a  Lease  for  21  years,  and,  according  to  the  Customa- 
ry Courtesy  of  the  Cathedral  Church  at  Clietter,  renewable  every  seven 
years,  would  have  been  renewable  in  the  year  1784.    It  appears,  from  the 
evidence,  that,  if  there  had  been  a  proper  course  adopted  by  the  Tenant  for 
life,  he  might  have  renewed  the  Lease  ;  and  if  he  bad  renewed  the  LeoM 
in  the  year  1784,  there  is  no  reason  whatever,  upon  the  Evidence,  to  con- 
clude that  the  Renewals  might  not  have  been  had  in  snecession ;  flo  that,  at 
the  time  when  the  Testator  died,  there  would  have  been  a  Lease  in  existence, 
to  the  benefit  of  which  the  Plaintiff  would  have  been  entitled.    I  think, 
therefore,  Oiat  the  snbBeqnent  non-renewals  of  the  Leases,  must  all  be  re* 
ferred  to,  and  considered  as  derived  from  the  original  neglect,  in  the  year 
1784,  ta  renew  at  that  time.    It  was  said,  bv  the  Counsel  for  the  Defen- 
dants,  that,  iiiasmueh  as  there  msnot  a  Renewal  in  1784,  at  that  time  the 
injury  to  the  Plaintiff  commenced  ;  and,  inasmuch  as  he  attained  his  age  of 
21  in  the  year  L%0,  he  ought  then  to  have  filed  his  Bill,  and  because  be 
did  not  file  his  Lili  in  tht  year  1800,  by  the  lapse  of  time,  he  ie  barred  from 
having  any  relief    this  Court ;  and  three  Cases  wore  cited  :  the 
[        ]    case  of  Price  v.  Copner,  'in  which  the  principle  is  acknowledged 
which  was  laid  down  by  Sir  Thomau  PkmBr^  M.  B.,  and,  after- 
wards, by  the  House  of  Lords,  in  Cholmoni^      CUntm^  (/),  and  also 
the  Cases  of  Harrison  v.  Hollim,  and  Fmvr  y.  ^ak»,    Those  Oasee  deci- 
ded only  that,  where  there  had  been  the  commencement  of  an  adverse  right, 
that  adverse  right  might  be  so  matured  and  perfected  by  the  lapse  of  time,  that, 
after  a  given  lapse  of  time,  a  Coort  of  Equity  would  not  give  nlief.   Let  ns 

(/}9lM.*WiIk.l,aiid4  liUgh,  1. 
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then  consider  what  would  liave  been  done  if  the  Plaintiff  had  filed  a  Bill  im- 
tnediately  upon  hia  comiug  of  age,  or  rather,  what  would  have  been  done,  if, 
during  his  lutaucy,  a  Next  Friend  had  filed  a  BiW  in  his  name.    It  is  per- 
fectly true  that,  whan  the  Renewal  was  not  made  in  the  year  1784,  there 
was  a  prospect  of  dama«;e  ci  *  ated  ;  because  it  might  be  inferred  that,  inas- 
much as  the  Renewal  was  not  then  made,  the  Dean  and  Chapter  might  not 
think  proper  to  renew  at  any  subsequent  time.    Now  that  would  be  the 
state  of  the  Case  at  that  time  ;  but  the  ultimate  damage  which  would  have 
to  be  suffered  by  the  Person  in  remainder,  when  his  remainder  came  into 
possession,  was  not  complete,  and  the  precise  amount  of  it  could  not,  at  that 
time,  be  ascertained  ;  and  it  is  perfectly  obvious  that,  until  the  death  of  the 
Tenant  for  Life,  the  precise  quantum  of  damage  could  not  be  ascertained  ; 
because  all  that  the  Plaintiff  could  be  entitled  to,  would  be  such  portion  of 
the  Lease  as  should  remain  after  the  death  of  the  Tenant  for  Life,  after  tho 
last  Renewal :  and,  inasmuch  as  the  Tenant  for  Life  might  have  died  at  any 
time  dunug  tho  space  of  seven  years  between  the  granting  of  the  Lease 
which  might  be  in  exiateucc  at  his  death  and  the  time  for  Renew- 
al, it  is  perfectly  •obvious  that,  up  to  the  time  of  the  death  of  the    [  •192  ] 
Tenant  for  Life,  the  quantum  of  damage  to  be  suffered  by  tho 
Tenant  iu  remainder,  is  unascertainable.    Then  what  Relief  could  have 
been  given  ?    A  Court  of  Equity  might,  I  conceive,  if  the  Bill  had  been 
filed  immediately  upon  the  non-renewal  at  the  proper  time,  have  imposed  a 
Receiver  upon  the  Estate,  and  have  sequestered  the  Rents  and  Profits,  so  as 
to  form  a  Fund  out  of  which,  whenever  an  o]  portunity  of  Renewal  occurred, 
a  Renewal  might  be  had  :  but  then  it  is  quite  clear  that,  if  a  Fund  had 
been  created  during  the  life  of  the  Tenant  for  Life,  for  the  purpose  of  Re- 
newal, the  Tenant  for  Life,  at  any  time,  might  have  bad  the  whole  of  that 
Fund  transferred  to  him,  upon  renewing,  at  his  own  expense,  or  without  ex- 
pense, if  he  could  contrive  to  procure  a  Renewal  without  it.    It  follows, 
thei^fore,  that  though  there  was  an  incipient  damage  commenced  in  the  year 
1784,  and  though  there  was  a  prospective  damage  during  the  whole  life-timo 
of  the  Tenant  for  Life,  yet  that  ultimate  damage  against  which  a  Court  of 
Equity  would  ultimately  be  called  upon  to  relieve,  would  not  happen  until 
the  death  of  the  Tenant  for  Life  ;  and  my  opinion,  therefore,  is  that,  though 
there  might  have  been  a  preventive  relief  administered  during  the  life  of  the 
Tenant  for  Life,  the  ultimate  measure  of  justice  to  be  distributed  between 
the  Tenant  for  Life's  Estate  and  the  Person  to  take  in  remainder,  could  not 
be  deHncd  until  the  death  of  the  Tenant  for  life.    The  consequence  is  that 
ibe  only  Bill  which  could  be  filed,  so  as  to  obtain  the  precise  amount  of  Re- 
fief  in  respect  of  the  damage  sustained,  is  the  Bill  ^rh\ch  would  be  filed  im- 
mediately  on  the  death  of  the  Teiuuit  for  life.   Now  the  Plaintiff  's  Father 
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died  on  the  2d  of  Maj  1830,  and  the  Bill  was  filed  in  Janoiry 
[  *19d  ]    1831 ;  and  my  opinion,  therefore,  is  that  the  lapse  *of  time  is  no 

bar  to  the  relief :  and,  therefore,  it  must  be  referred,  to  the  Ma§' 
teTf  to  ascertain  what  is  the  damage  which  the  Plaintiff  has  sostained  hj  rea- 
son of  the  iion  i  enewal  o{  the  Lease  bjr  the  Tenant  for  Life,  according  to  the 
Terms  of  the  Will ;  and  the  damage  which  the  Matter  shall  so  find,  mast 
be  paid  out  cf  the  Assets;  and  the  Assets  also  must  bear  the  Costs  of  the 
Suit.' 


bPIKES  V.  SeWELL. 
18.^2:  \  9lh  Janaarj  —Practice^OaetM. 

A  Bill  li.id  licfii  tlisniisi^eil  for  want  of  Prosecution.  Before  the  Costn  wore  pniil,  the  Defend- 
ant dicU|  und  the  Plaintiflf  filed  another  Bill,  for  the  same  object,  against  the  Defendant's 
EzMMtor.  Tha  Pioooedings  in  the  latter  Stiii  were  stayed,  aotil  the  Costs  of  the  fonner  were 
paUL 

A  Bill  which  had  been  filed  by  the  Plaintiff  in  this  Cause,  was  dismissed 
for  want  of  prosecution.  The  Defendant  lo  that  Bill  afterwards  died;  and 
the  Plaintiff,  before  he  had  paid  the  Costs  of  the  Suit,  filed  the  Bill  in  this 
Cause,  against  the  Defendant  Seioelly  who  was  the  Executor  of  the  Defend- 
ant in  the  former  Suit.    The  object  of  both  Suits  was  the  same. 

Mr.  Ptpy»  and  Mr.  K.  Parker,  for  the  Defendant,  now  moved  that  the 
Proceedings  in  this  Suit  might  be  stayed,  until  the  Plaintiff  had  paid  the 
Costij  of  the  former  Suit.    They  cited  Pickett  y,  Loggon  (a),  Soikrwikt 
Craeraft  (6),  and  Standtn  v.  Edwards  (<')• 

Mr.  Knight  for  the  Plaintiflf,  read  an  Affidavit,  in  order  to  show  that  the 
Plaintiff  was  entitled  to  the  Fund,  which  was  the  subject  of  the  Suit,  and 
which  had  been  brought  into  ('ourt  in  the  first  Cause,  and  asked 
[  'ld4  ]    that  *the  Defendant  might  take  the  OosU  out  of  that  fund,  the 
Plaintiff  being  in  indigent  circumstances. 

The  Vice- Chancellor  said  that  he  did  not  think  that  it  was  incontroverti- 
bly  clear  that  the  Plaintiff  was  entitled  to  the  fund  in  Court,  and  gnuited 
the  Motion. 

*  Afflimedlif  die Loid  Chaneellor,  I6th fiecnabar IS38. 
(a)  5  ¥«•,  70S.  (i)  Olid.  note.  (e)  Beanct  on  Costs,  869. 
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Wilson  v,  Calvert. 

1882:  Zl$t  Jaanarj.—PrttcHet.— Evidence, 

Tbb  Flaintiff  badexamised  s  Wttodss  Mflpeeting  a  CoDT^raatian  between 
the  Defoodant  and  tbe  WttaeaB.  Tbe  Plaintiff  deoliiied  to  read  the  BeptMi. 
tion,  at  the  hearing  of  the  Oaiuie,  aa  it  made  againat  Mm.  Tbe  Defendant 
then  proposed  to  read  the  Depoeition,  aa  bis  Bvidence. 

But  tbe  Vtee-OkaneUhr  ruled  that  tbe  Defendant  was  not  at  liberty  to 
read  the  Depoeition,  aa  it  was  not  Evidence  for  tbe  Defendant  aa  to  wboae 
Converaation  it  related. 


*Gkbrriho  o.  Bbokfobd.    •  [  *195  } 

1832:  SadJaoaary. — Prwrittfr^IwMmbrance. — Notice. 

A.  being  entitled  to  !i  "Rpvtrsionary  Interest  in  a  Fund  in  Court,  assigns  it  to  B.  nnd,  nftcnvards, 
to  C.  C.  obtaiDs  aa  Order  Ujat  the  Pnnd  shall  not  be  transferred  without  Notice  to  Iiim,  and 
has  tbe  Order  enlerei  «t  tittt  AeowailuilrGmenl'fe  OUm.  HdA  Oel  lit  Omthj  gained  IM- 
oritj  ofer     who  Ind  not  takoiiiinUar  l^ecantioni. 

Mrs.  Huisn  was  entitled  to  a  Share  of  a  Fond  in  Court,  in  which  her 
FatV.cr  had  a  Life  Interest.  She  and  her  Husband  n?!?igned  her  Share  to 
Qye,  for  Yaiaable  Consideration.  A  consif^crable  time  afterwards,  they  as- 
signed the  same  Share  to  Levy,  for  Valuable  Consideration.  Levi/y  before 
be  paid  his  Money,  caused  Inquiries  to  be  made,  at  the  Accountant-General's 
aod  Begistrar's  Offices,  to  ascertain  whether  any  Order  bad  been  made  re- 
straining tbe  transfer  of  the  Share,  and  found  that  there  was  no  such  Order^ 
nor  any  Notice  of  any  prior  Incumbrance.  He  then  had  the  Share  assigned 
to  him,  and  immediately  afterwards  obtained  an  Order  that  it  should  not  be 
transferred  without  Notice  to  him ;  and  that  Order  was,  without  delay,  lef^ 
at  the  AcconntantGeneral'a  Office,  and  entered. 

The  Vtce-ChaneelUfT  held  that  Levari  right  to  tbe  Pond  was  entitled  to 
Priority  oTor  Ojf€*$  (a), 

Mr.  JTm^At  appeared  for  X€«y,and 

Mr.  Bag%hiam^  for  G^ys. 

(a)  Sec  WilUnmsv.  Thorp,  rtnft,  vol.  ii.  p.  2r»7.  570;  DeorU  r.  BaUt  9  Mtim»  I J  L9t!«ridg9 
r.  CWfMr,  Ibid.  aOj  and  Cooper  v.  Fjfnmore,  Ibid.  60. 
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[  *196  ]  *MaB8IUIiL  V,  HOLLOVAT. 

1832  :  2Sd  Janaarj.    Tenant  for  Lift  and  Remainder-Man. — Covenant. — Perional  EtUtU. 
A»  Ittnag  a  LBiidKdtf  Estate  on  tildeh  be      oovenuited  to  erect  Baildings  within  %  certun 
time,  bequeathed  it  and  also  his  Benonal  Eitate,  rabjeet  as  to  the  latter,  to  the  paymeiit  of 

his  Debts,  to  Trustees,  for  B.  for  life  with  Bevcral Limitations  over.  A.  died  before  the  time 
expired,  leaving  the  Corenant  unperformed  in  part.  Held  that  hu  Genecal  Penoaal  EAtate 
was  liable  to  the  performance  ot  tiic  Corenant 

Thomas  HoIiLOVAT,  Esq.,  bj  his  Will,  dated  the  2d  of  September  1813» 
after  giving  some  pecuniary  Legacies,  gave  to  the  Plaintiffs,  Samuel  Mar- 
shall and  Vitruvuu  Lawes,  and  to  the  DefaDdant  Faitlfvi  Crofty  all  his 
Messuages,  Houses,  Buildings,  LaodSy  Tenements  and  Hereditaments,  aa 
well  Freehold  as  Copjhold  or  Costomary  and  Leasehold,  and  also  all  Monies, 
Debts,  Sums  of  Money,  Stocks  and  Annuities  in  the  Public  Funds  to  him  due, 
oinng  and  belonging,  and  all  other  his  Real  and  Personal  Estate,  Goods, 
Chattels,  Property  and  £ffeot8  whatsooTer  and  wheresoever,  in  possession, 
Mversion,  remainder,  Expectancy  or  otherwise  howsoever.  To  hold  the  same 
unto  and  to  the  use  of  the  said  Samuel  MarthaUf  VUruviM  Lamt  and 
Fmtl^fid  Crqfty  their  Heirs,  Executors  and  Administrators,  according  to  the 
Nature  and  Tennrea  of  the  said  Estates  and  Premises  respectiTely,  npon 
Trust  to  sell  and  convert  into  Money  sach  parte  of  his  Personal  Estate  as 
should  not  conmst  of  Monies  or  Stocks  or  Annuities  in  the  Government  or 
Public  Funds,  and  to  collect  and  reodTO  all  Debte  dne  to  him,  and  thereout 
to  pay  and  satisfy  his  just  Debto  and  Testamentaiy  Eipenses,  and  also  to  re- 
tain and  pay  the  several  pecuniary  Legacies  thereinbefore  bequeathed ;  and, 
after  payment  and  satisfaction  thereof,  to  lay  out  and  invest^  in  their  names, 
the  clear  surplus  Monies  aridng  from  his  Personal  Estate,  in  the  purchase 

of  Stock  in  some  of  the  Government  or  Parliamentary  Funds,  or 
[  *197  ]   'upon  Real  Securities  in  England^  and,  m  Uke  manner,  to  lay  out 

and  invest  the  Dividends,  Interest  and  Annual  Proceeds  of  such 
Stochs  and  Securities,  and  the  rest  of  his  Personal  Estate,  and  also  the  clear 
yearly  Bents  and  Profits  of  his  Real  Estate,  from  time  to  time,  as  and  when, 
and  so  often,  and  during  all  such  times  as  any  Person  or  Persons  benefidally 
interested  in  or  entitled  to  his  Real  and  Person&I  Estates  under  the  Trusts 
thereinafter  declared  thereof,  should  be  under  the  age  of  21  years,  adding 
all  such  Investmente  to  his  Persond  Estate  in  order  to  accumulate  the  same : 
and  upon  further  Trust,  as  and  when  each  and  every  of  lus  Giandchildi^n 
who  should  not  become  entitled  to  his  Real  and  Personal  Estates,  or  some 
Part  or  Share  thereof,  under  the  Trusts  thereinafter  declared,  should  attain 
the  age  of  21  years,  to  raise  and  pay,  out  of  his  Personal  Estate,  to  each  and 
every  of  such  Grandchildren  not  so  entitied,  the  sum  of  1,0001. ;  and,  sab- 
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jeel  to  the  Trasta  th^reinbe&re  deolaMd,  as  to,  for  tad  eoneenuBg  all  hii 
Freebold,  Copyhold  and  Leasehold,  and  Real  and  Penonal  Estates  theraby 
dtivised  and  beqneaflied,  and  the  Stoeka,  Monias  and  Saeorities  to  be  pur* 
ehaaed  and  inToated  as  slbnaaSd,  the  Testator  dimcted  that  the  same  Trus- 
tees should  stand  setesd  and  possessed  thereof  npon  Trust  for  his  Grandson, 
the  first  or  eldest  Son  then  fiviDg  of  his  Daughter  Oathtrnu^  and  then  of  the 
age  of  KToyears  or  thereaboots,  daring  his  life,  and,  after  his  deeesse,  up- 
on TM  fbr  flie  first  andoTOiy  other  Bon  of  1^  bodj  lawfollj  to  be  begot- 
ten, sneoesnTelj,  and  the  Hdrs  of  their  bodies  respeetively,  and,  in  failure 
of  sneh  Imie,  upon  OVost  kit  the  seeond  Son  tiien  Kfing  of  his  said  Daugh- 
ter,*for  life,  and,  after  his  deoease,  for  hU  first  and  other  Sons  in 
Tail,  with  serenl  Undtalions  OTsr  Ibr  the  other  Issue  *of  his  Daugh-  [  *198  ] 
ter  then  bom  and  thersafUr  to  be  bom,  with  the  ultimate  Limita- 
^n  to  his  own  lAi^t  Heirs  and  Kezt  of  Kin,  aeeording  to  the  natore  and 
tenure  of  the  said  Tmst  Estate  respeotirelj :  Provided  that  snoh  Persoo  or 
Persons  as  should,  under  his  sud  Will,  be  entitled  to  an  Estate  Tail  in  his 
said^Beal  Estate,  should  not  be  absolntelj  entitled  to  his  Leasehold  and  Per- 
sonal Estates  until  he,  she  or  they  should  attain  the  age  of  21  years,  and 
that  his  said  Leasehold  and  Personal  Estates  should  absolutely  belong  only 
to  such  Person  or  Persons  as  should  first  attain  the  age  of  21  years  and  be- 
come entitled  to  an  Estate  Tail  in  Possession  in  his  Real  Estates  under  the 
Trusts  aforesaid,  and,  in  the  mean  time,  the  same  Leasehold  and  Personal 
Estates  should  remain  subject  to  the  Trusts  thereinbefore  declared  thereof. 

The  Testator  died  on  the  22d  of  January  1816,  leaving  his  Daughter, 
Catherine,  the  Wife  of  Horatio  MartelUy  his  Heir  at  Law  and  Next  of  Kin. 
She  had  several  cliiMrcn  living  at  the  Testator's  death,  and  one  born  after- 
wards. JluraUu  Frnnris  Kinggford  MartelU  (who  afterwards  took  the 
name  of  Hollow ojj  )  was  licr  eldest  Son. 

By  the  Decree-  iiiatlc  ;it  the  hearing  of  the  Cause,  on  the  12th  of  April 
1820,  the  Will  was  esMl  l  slied,  and  the  Trusts  were  directed  to  be  carried 
into  execution,  except  so  tar  as  the  Will  directed  the  Income  of  the  Testa- 
tor's Real,  Leasehold  and  Personal  Estates  to  be  accumulated,  which  direc- 
tion was  declared  to  be  too  remote  and  void  (a).  And  it  was 
declared  that  U.F.K.  'Martdli  was  entitled,  in  possession,  to  [  '199  ] 
the  lients  and  Profits  of  the  lioal  and  Leasehold  Estates,  and  to 
the  Dividends,  Interest  and  Annual  Proceeds  of  the  Personal  Estate,  for 
his  life,  with  remainder  to  the  first  and  other  Sons  of  his  Body,  successively, 
according  to  seniority  of  age,  and  the  Heirs  of  their  Bodies  respectively, 
with  such  Remainders  over  as  in  the  will  cuuLuiued.  And  the  usual  accounts 
were  directed. 

(a)  Tto  kMriiig^f  the  Caud  it  reportsd  in  a  SwaasU  4S2. 
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It  appeared,  by  the  MaUer't  Report  made  in  pnnnaiiee  of  the  Decree, 
that  the  Testator  was,  at  his  death,  the  Lessee  of  the  Opera-house  and  cer- 
tain other  Property,  under  a  Lease  of  the  28th  of  February  1815,  granted 
te  bim,  by  the  Crews,  for  09  years  from  the  5th  of  April  1814,  at  different 
Bents,  amoonting  to  69(H.  per  Aummi,  and  by  which  LeMe  the  Testator 
co?eDinted  to  build  divert  Houses  and  Baildings,  and  to  make  alterations 
tad  tmprovementa  in  and  about  the  Operarhonse  and  other  Premiaea  men' 
tioned  in  the  Lease,  namely,  to  build  a  new  Front  to  the  Opera  house,  to 
build  five  Houaee  in  Pall-mall,  to  build  17  Shops,  with  an  Arcade,  at  the 
baok  of  the  Theatre,  and  seven  Houses  in  Charles  Street  and  the  Haymar- 
ket,  and  to  enclose  the  whole  with  a  stone  Cokmade,  on  er  before  the  25th 
of  March  1818,  which  Buildings  and  Alterations  were  incomplete  at  the  Tes- 
tator's death,  and  required  the  immediate  attention  of  his  T^ostees  and 
ecutors,  and  the  Expenditure  of  large  Sums  of  Money,  in  order  to  prevent 
Forfeitures  and  Penalties  for  breaches  of  the  Covenants  in  the  Lease :  iot 
which  reasons  the  Trustees  had  proceeded  to  carry  the  engagements  of  the 
Testator  into  ellect,  by  completing  the  Buildings  and  Alterations,  and  the 
same  were  then  nearly  eompletsd ;  and,  in  so  doing,  they  had 
[  *200  ]  expended  large  Sums  of  Money  arising  *from  the  Testator's  Per- 
sonal  Estate  which  had  then  come  to  their  hands,  the  Rents  and 
Profits  of  his  Real  and  Leasehold  Estates,  and  Snms  which  (hey  had  been 
under  the  neeesmty  of  borrowing  in  order  to  meet  the  expenditore. 

The  Oanse  was  afterwards  heard  for  Farther  Direetiens,  and  ff.  F.  K. 
MarUHH  hanng  been  advised  that  the  Trustees  ought  to  have  applied  any 
part  of  Che  Bents  and  Profits  of  the  Testator's  Real  and  Leasehold  Estates 
accrued  after  hb  doeease,  in  the  completion  of  the  Bmldings  and  Improve- 
ments before  mentioned,  in  March  1828  presented  a  Petition  stating  that  he 
should  attain  21  in  June  following,  and  that  a  certain  8am  therein  mention* 
ed  wsa  dae  to  htm  in  reepeotof  saoh  Bonis  and  Profits,  and  submitting  that 
he  was  a  Creditor  for  that  Sum,  upon  the  Testator's  Estate,  and  that  the 
same  ou^t  to  be  raised  oat  of  the  remainmg  Personal  Estate  of  the  Testa- 
tor, and,  if  necessary,  by  Sale  or  Mortg^g^  of  a  sufficient  part  of  the  Es- 
tates devised  by  his  Will.  By  the  Order  made  on  this  Petition,  it  was  de* 
dared  that  the  Plain^  as  Tenant  for  Life  under  the  WUl,  wsa  entitled  to 
the  Bents  and  Profits  of  the  Leasehold  Estates  which  aeerued  due  from  the 
Testator's  decease,  but  without  pi«j]udioe  to  the  Inquiry  theremafter  direct- 
ed :  And  it  was  referred  to  the  MamUr^  to  mquire  and  state  whether,  regard 
being  had  to  the  Testator's  Debts,  and  the  Covenants  and  Engagements  en- 
tered into  by  hhn  at  the  time  of  his  deatii,  and  to  the  manner  in  which  pro- 
vision ought  to  have  been  made  for  the  Payment,  Performance  and  Satisfac- 
tion thereof  outof  his  Estate,  the  Sum  ciaimsd,  or  any  and  what  other  Sum, 
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WIS  duo  to  the  Petitioner,  in  respect  of  the  Rents  and  Profifs  of 
the  'Real  and  Leasehold  Estates  accrued  since  the  Testator's       '201  J 
death,  and  whether  any  and  what  pari  of  the  Testator's  remain- 
ing Personal  Estaie,  could  be  applied  to  the  payment  of  the  Sura  so  due,  or 
whether  the  whole,  or  uuv  and  what  part  thereof  ou;;ht  to  be  ruiscd  by  Sale 
or  Mortgage  of  the  Estates  devised  hy  the  Will.    Tiie  Master  reported  that 
34,589/.  rJs.  4J.  was  due  to  the  Petitioner,  iu  respect  of  the  lUnta  and 
Profits  of  the  Testator's  Real  and  Leasehold  Estates,  and  lliat  certain  Sums 
therein  mentioned,  being  the  remaining  Personal  Estate  of  the  Testator, 
and  amounting  to  upwards  of  40,000/.,  could  be  applied  to  ilic  payment  of 
the  Sum  so  due.    The  Petitioner  then  presented  nnother  Petition  priiying 
that  the  Report  might  bo  confiimcd,  and  iliai  the  S-l/iSO/.  Ids.  id.  might 
be  paid  to  him,  out  of  the  Testator's  remaining  Personal  Estate  mentioned 
in  the  Report.    That  Petition  now  came  on  to  be  heard.  (6) 

Sir  i*.  Sugden  and  Mr.  H  Ulraham  appeared  for  the  Petitioner. 
Sir  C.  Wetherdl  and  Mr.  Humphry  lor  the  LrguLcts  in  remainder,  whose 
interest  it  was  to  contend  that  the  expense  of  ilie  Buildings  and  Improve- 
naents  should  be  borue  by  the  Lcaseholi  Estate,  which  was  a  perishable 
Fund,  rather  than  by  the  general  Personal  Estate,  which  was  a  pernaaneut 
one. 

There  is  not  a  word,  in  the  Will, from  which  it  can  'be  contend-  [  '202  ] 
ed  that  it  was  tho  Testator's  intention  that  the  burden  of  per- 
forming  the  Covenants  in  the  Lease,  should  be  thrown  upn  his  general 
Personal  Estate.  On  the  contrary,  the  Petitiener'd  claiiu  to  be  paid  so 
large  a  Sum  out  of  the  Personal  Kstate,  is  ir^consistent  with  tho  Will ;  for 
it  clearly  appears  that  the  Testator's  intention  was  accumulation.  At  tho 
Testator's  death,  two  years  were  left  for  the  perroruiaucc  ui  tlie  Covenants 
in  the  Lease.  He  could  not  liave  considered  tho  perioijuancc  of  it  as  a 
Debt.  Wihon  v.  Knuhhy  (c).  The  value  of  the  Leasehold  Eslate  has 
been  greatly  increased  by  the  Money  which  has  been  expended  in  erecting 
the  Buildin;i3  and  making  the  other  Improvements  on  it.  Conscqmi.tiy 
tho  burden  of  the  Expenditare  ought  to  be  borne  by  the  TchauL  ior  Lite, 
and  tliose  who  will  succeed  to  the  Estate  after  him,  in  proi)orlion  te  ihcir 
Interests.  The  question  is  not  between  Realty  and  Personal Ly,  but  between 
Personalty  of  one  description  and  Personalty  of  another.  If  a  I*a«eUol4 
Estate  is  devised  to  A.  and  the  general  Personal  Estate  ^  ^  ^  ^'  COOnot 
require  B.  to  perform  Covenants  subject  to  wluch  the  Leaseholds  are  lield, 
Ko  one  can  contemd  that  Ike  Tenant  for  Life  o^  im  tocholda,  could  re* 

(6)ThUvvasan  amicable  Sait :  and.  though  foiac tte  ol^ertcd  to  the  Rc,^^^^^^ 

1  ,1       .!.«.  AM  nn±  MMiii  to  it  bill  ahosld  tM»  thcir  ol.jctnons  »i  the  hCMiDg 


 arranged  ihMtbcjj*«iW|»i  except  to  it,  but  shOBldrttte 
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11*32.— Ma:  sli.ill  v.  Hallowny. 

■quiic  ilie  Coveiiauu  lo  repair  and  to  insure,  to  be  performed  outof  tbe  Per- 

sonnl  Estate. 

There  is  no  distinction  between  a  Covenant  to  repair,  and  a  CoTCoant  to 
bulla.  Evoii  a  Mortgage  of  Leaseholds,  will  go  with  the  Estate:  and  tbe 
Party  \vlio  takes  the  Estate,  is  not  entitled  to  have  the  Mortgage  discharged 
out  of  the  rci  sonal  Estate.  A  devisee  of  a  Real  Estate  sabject 
to  a  Mortgage  created  by  the  •Testator,  is  entitled  to  have  the  [  •208  ] 
Moi  tga;j^o  discharged  out  of  the  Personal  Estate,  ttecause  iho 
pL  i  suiial  Estate  is  supposed  to  have  derived  a  benefit  from  the  Monej  bor- 
rowed. The  princi'de  of  the  Decisions  in  White  v.  White  (c?)  and  AUanii* 
BacJchome  (e),  is  applicable  to  the  present  case. 

Mr.  Lif-nch  aj.pcarcd  for  the  Testator's  Next  of  Kia,  and  Mr.  PhitUmore 
for  the  'i'rustees  of  the  Will. 

tlic  Vice  Chancellor^  without  hearing  Sir  J?,  Sagden  in  reply,  said  that 
tlic  Covenant  which  the  Testator  had  entered  into  to  erect  Buildings  and 
make  Improvctnents  on  the  demised  Premises,  created  a  liability  which  bis 
Personal  Estate  was  liable  to  satisfy :  and  that  the  Crown  might  have  com- 
pelled his  Ex:?cutor3  to  perform  the  Covenant,  so  far  as  it  remained  unper- 
formed at  his  death,  out  of  his  Personal  Estate  ;  that,  if  the  Testator  had 
agreed  for  the  purchase  of  an  Estate,  and  died  before  he  had  completed  the 
Contract,  this  Court  would  have  ordered  the  Purchase-money  to  be  paid  out 
of  his  Personal  Estate  :  that  it  was  decided,  in  Kmion  v.  IjordEtjmont 
that  a  Court  of  Equity  will  not  allow  a  Residuary  Legatee  to  take  the  Resi- 
due, without  making  provisions  for  Claims  that  might  be  made  under  Cove- 
nants entered  into  by  the  Testator  :  that  it  was  idle  to  talk  of  Persons  benefi- 
cially interested  in  the  Personal  Estate,  unLiI  it  was  ascenaiiiod  whether  ilic  ra 
would  be  any  Residue,  and  especially  in  this  Case  where  the  Fund  which  was 
to  be  laid  out  upon  the  Trusts  of  the  Will,  was  the  clear  surjilus 
[  •20-4  ]    Monies  arising  from  tho  •Testator's  Personal  Estate  aiicr  pay. 

mentofhis  Debts  :  that  there  was  a  uuiic  i  lal  distinction  between 
the  Covenant  in  question,  and  a  Covenant  torepiur,  (  so  far,  at  least,  as  the 
Lessor  was  concerned,)  as  he  had  his  security,  n\  the  value  of  the  riopei  ty 
comprised  in  the  L:ase,  for  the  small  Sums  that  might,  from  time  to  time, 
become  due?  that,  under  Covenants  for  Renewal,  the  Fines  became  due  at 
distant,  and,  in  mmc  cases,  at  uncertaia  pcriofls  ;  but  here  the  Testator  had 
eovenanted  to  do  certain  acts  within  a  short,  limited  time  ;  and  there  was 
no  difficulty  in  asccrtainin.ir,  at  liis  deaih,  the  Su  m  that  would  be  required 
for  tbo  preformance  of  ihi*  Covenant  :  that,  in  Serle  v.  St.  Eloy  {fj)  whcve 
an  Estate  in  mortgage  was  dbvised  subject  to  the  Incumbrances  thereon,  and 

(rf)  9  Vcs  5.^4.  2  Vc«.  &  Ikam.  65. 
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the  Personal  Estate  was  giverj  to  niiotlicr  Prrson,  siiViJoct  to  the  jiavnvjut 
of  the  Testator's  Debfs,  it  was  held  that  the  Moi  t;^a::;e-.lebt  must  l»e  paid 
out  of  the  Personal  Estate  :  that,  in  this  Case,  no  Fund  being  provided  for 
Uic  iTcriormance  of  Uie  Covenant,  it  must  be  sa'.isfijd  out  of  the  ;:enernl  Per- 
sonal Estate,  no  part  which  could  be  taken  until  the  Covenant  was  p.uis- 
fied;  aud,  coasequeaUjr>  tbat  the  MoiUr't  Keport  must  be  confirmed  (A), 


*LssTBR  V.  Gablahd.  [  *205  ] 

TS32;  24th  Jannnry  nnd  \~,\\\  y\%rc\\.— Fraud  —nanlntpt. — DeHor  atnl  Cfdilor. 

A  IVtulcr,  on  lii-s  Marriu;^c,  JC(  civ  c<l  a  Fortntic  of  5,000/.  ^vi'h  liis  WifL-;  nnd  scctlcrl  a  Sum  of 
Stock  ill  Trust  fur  himself  for  life,  with  LimiuiUon»  over  fur  the  B«'nffit  of  his  Wife  nnd 
diilctren,  in  tlio  oneat  of  hU  bocominj;;  Bankrapt  or  ItiMtvent.  AikI  it  wiu  prnvtclcfl  t1t«t,  if 
lie  shonM  f Drriv« bti  Wife,  and  tlic  i^-u  ■  oftlic  Marringc  sliouhl  fail,  nml  iicshouM  ilicn  i>o 
or  sKouhI  h;ive  Lccn  a  Unnkrnpt,  I '<  Sixt y  sixllis  of  llic  Stock  slxmlil  l»r  !t>n^'  u>  tf;f  ^^■tfH*ll 
Next  of  Kin  in  Blood.  No  part  of  the  5,000/.  was  settled  ;  tint  the  whole  uf  ihcfctilcil  Fund 
WM  the  IIdsb*nd*i  I'ropcri  v,  and  it  did  not  appcnr,  from  tny  of  the  exprcMions  in  the  8«t« 
tlemeolt  whut  «rju  the  coiMidcivtiolk  for  the  provLiion  nt  to  15  sixty  sixths  of  tlic  Storli.— 
Hcltl  thnt  ihu  limiuiti-ms  over  in  tho  event  of  the  niinltmptry  of  the  IJlisbfliitl,  were  iiootl  as 
to  In  Sixty-dixths  of  the  Trust  Fund,  lluu  Ix  in;,'  the  proportion  of  t  c  TruU  Fund  which  the 
\Vif.*'s  Foriaae  would  Imvc  purciioscd,  but  were  >otdas  to  the  remainder. 

Bv  the  Settlement  on  the  marriage  of  the  Defendant  Christopher  Spur* 
rier,  with  Ajvi/,  one  of  the  Dau^uLurs  of  Gcorje  Garlamh  bearing  dale  the 
2lst  of  September  after  reciting  tlic  intended  marriage,  and  thai Miss 

Garlmd,  as  a  Legatee  under  the  Will  of  her  Uncle,  Sir  JvA»  Zester,  was 
entitled  to  the  sum  of  1,000/.,  and  that  ChriatojJj^r  Spurrier^  in  case  the 
tnarria-c  sliouid  Lake  effect,  waui  i,  ia  her  ribilt,  becosie  entitled  tO  tbak 
Sum,  when  she  should  alUi:i  the  ai^e  of  21  ;var9,  and  that  Oewge  Oartandf 
in  conoidcration  of  liis  natural  love  and  sifcction  for  Ws  Daughter,  ar*d  for 
augmenting  her  Fortune  and  Estate,  had  agreed  to  ad?anec,  in  her  favour, 
the  sum  of  4,000/.  to  be  paid  to  Srurrier,  who,  on  his  part,  had  agreed,  in 
consideration  of  the  marriage,  and  in  order  to  make  a  provision  for  his  in. 
tended  Wife,  and  the  Issue  of  the  marriage,  to  advance  tho  Sum  of  88,833/. 
6*.  8d.  Three  per  C:nt.  Reduced  Bank  Annuities,  to  be  invested 
and  settled  in  tlie  names  and  upon  'the  Trusts  therf^inafter  declar-  [  '206  ] 
ed  ;  and  aUo  rceitin,^  that  the  4,000/.  had  been  advanced  and 
paid  by  Georrje  Garland,  to  Spurrier y  who  bad  transferred  the  38,8331. 6t. 
8<ir  Reduced  AuuuiLics  to  the  Plaintiffs  and  to  the  Defendants  Peter  JoWff 

<A)  Sm  SimoM  «.  Bo]lud»  3  Jtfer.  S47 ;  mA  BcsnMt  v.  Gelb7,Mli^  iSL 
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IS3S  ^'tater-v.  Garl«nd. 

an  l  iVdli'im  Jubber  Spurrier :  It  wn3  agreed  and  declared  bccwcen  and  by 
the  Parties  thereto,  that  the  Phiintiffa  and  the  Dcfendan's  P.  Jolliff  ^nd  IT. 
J.  Spurrier  sh  mid  stand  possessed  of  the  33,333/.  ds.  Sd.  Reduced  Annui- 
tios,  upon  certain  Trusts  therein  mentioned,  until  tlio  mnrrinire  should  be 
solemnized,  and  after  the  solemnization  thereof,  upon  Trust,  to  pay  the  Divi- 
dends thereof  to  ChriiVyphtr  Spurrier  and  his  Assigns,  for  his  life,  or  until, 
by  or  in  consequence  of  any  unforeseen  misfortunes  in  Trade,  or  otherwise, 
it  should  happen  that  he  should  become  Bankrupt  or  Insolvent,  if  ever  such 
event  sliouM  hnppen,  and  from  and  after  his  death,  or  from  and  after  his 
Bankruptcy  or  Insolvency,  if  such  misfortune  should  happen  to  him,  then  to 
pay  and  apply  the  Dividends  of  the  Stock  to  and  for  the  benefit  of  Amt/ 
Spurrier  and  her  Assigns,  during  her  life,  and,  in  particular,  from  time  to 
time,  durin:;  the  then  remainder  of  the  joint  lives  of  Mr.  and  Mrs.  Spurrier, 
in  the  event  of  any  such  misfortune  as  the  Bankruptcy  or  Insolvency  of  Mr. 
Sjjurrierj  to  pay  the  Dividends  for  the  sole  and  peculiar  use  of  Mrs.  Spur' 
Tier  and  her  Children,  (if  any,)  separate  and  apart  from  her  Husband,  and 
not  in  any  manner  subject  or  liable  to  his  Debts,  Control  or  Engagements, 
and  without  any  ri;;ht  or  power  of  her  the  said  Amy  Spurrier,  to  anlicipato 
or  assign,  or,  in  anywise,  charge  or  affect  the  growing  payments  thereof,  and 
bcr  receipts  in  writing  alone,  notwithstanding  her  Coverture,  to  be,  from 
time  to  time,  good  and  sufficient  discharges  for  the  same :  and  af- 
t  •207  ]    ter  the  death  of  Amt/  Spurrier,  subject  nevertheless  "and  without 
prejudice  to  the  right  of  Chruiopher  Spurrier  to  receive  the  Div- 
idends until  h«»  should  become  a  Bankrupt  or  Insolvent,  should  such  event 
.  happen  either  in  her  lifetime  or  after  her  death,  to  stand  possessed  of  the 
Ca[.ital  m  Trust  for  till  and  everj,  or  such  one  or  more  exclusively  of  the 
otiier  or  others  of  the  Childreo  OP  other  issue  of  the  marriage,  bom  tn  the 
lifetime  of  Mr.  and  Mrs.  Spnyrler,  or  the  Survivor  of  them,  as  Spurrier^  la 
his  lifetime,  or  his  inUndc  1  \Y,fe,  after  his  death,  in  case  she  should  survive 
him,  should  by  Will  a pKint,  am\,  in  default  of  such  appointment,  if  there 
should  be  but  one  Child  of  tUe  marriige,  the  Stock  to  be  for  the  Portion  of 
such  only  Child,  and  to  be  an  Tntercsi  vested  in  such  only  Child  at  his  or 
her  ago  of  21  years  or  day  of  manlagc,  aad  to  bo  transferred  to  him  or  her 
nt  the  same  ago,  day  or  time,  if  the  same  should  happen  after  the  decease 
of  the  Surv  ivor  of  Mr.  and  Mrs.  *S)?Mrmr,  but  if  otherwise,  then  immediately 
after  the  death  of  iho  Survivor ;  and,  if  there  shoald  be  two  or  more  Chil- 
dren of  the  marriage  upon  certain  other  Trusts  therein  declared  for  their 
benefit.    And  the  Settlement  contained  the  usual  Provisioas  for  bringing 
into  II otclspot  the  Sl.ares  of  the  Children  to  whom  any  appointment  shcsild 
be  mide,  an  1  for  the  Survivorship  of  the  Shares  of  such  of  them  as  should 
diti  uuder  21  and  unmarried,  and  for  their  advancement;  and  also  a  Pmvi* 
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80  that  it  should  be  lawful  for  the  Trustees,  ufter  the  death  of  Mr.  Spun-ier, 
or  from  and  after  his  becoming  a  Bankrupt  or  Insolvent,  in  case  tlic  same 
should  over  happen,  and  after  the  death  of  Mrs,  »S/)!/m"er,  to  v  and  apply 
the  whole,  or  such  part  as  the  Trustees  should  think  fit,  of  the  Dividends  of 
the  Portion  or  respective  Portions  to  which  any  Child,  Children 
or  Issue  s'louid  ormi^^ht,  for  the  time  being,  l)c  entitled  in  'expect-  [  ^208  ] 
aiDcy ,  fnr  his,  her  oi  their  maintenance  and  education  ;  and  it  was 
agreed  and  d  'clared  that  if  Spurrier  should  happen  to  become  Bankrupt  or 
Insolvent,  mi  1  should  survive  his  intended  Wife,  then,  from  and  after  such 
his  Bankruptcy  or  Insolvency,  and  the  death  of  his  intended  Wife,  the  Trus- 
tees should,  during  the  remainder  of  his  life,  pay  the  whole  of  the  Dividends 
of  the  Portion  or  Portions  to  which  any  Child  or  Children  of  the  marriage, 
who  should  have  attained  21,  or  be  married,  should,  for  the  time  being,  be 
entitled  (subject  only  to  any  such  appointment  being  made  to  the  contrary 
a*?  aforesaid,)  under  the  Settlement,  to  such  Child  or  ChiMren  respectively, 
for  his,  her  or  their  respective  proper  use  and  benefit.  And  it  was  also  ' 
agreed  and  declared  that,  if  there  should  be  no  Issue  of  the  marriage,  who 
by  virtue  of  the  Trusts  aforesaid,  should  become  entitled  to  an  absolute  Share 
of  the  33,333/.  6«.  8c?.  Reduced  Annuities,  the  Trustees  should  stand  pos- 
sessed thereof,  and  the  then  future  Dividends  thereof,  in  Trust  for  the  Sur- 
*  Tivor  of  Mr.  and  Mrs.  Spurrier ^  and  his  or  her  Executors  or  Administrators ; 
Betertheless,  in  case  Amif  Spurrier  should  die  in  the  lifetime  of  ChriHopher 
Spurritr^  and  at  the  tine  of  her  death,  or  afterwards,  there  should  be  such 
failure  of  Issue  oC  the  marriage  as  thereinbefore  mentioned,  then  notwith- 
standing anything  thereinbefore  provided  or  declared,  it  was  thereby  ex. 
pressljr  provided,  declared  and  agreed,  that  if,  at  the  time  of  such  failure  of 
Usae  as  therein  mentioned,  the  said  Christopher  A^/mm'er should  be,  or  should 
have  been  a  Bankrupt  or  Insolvent,  15  eqoal  Sixty-sixth  parts  of  the  33,3331. 
6f.  Sd.  Reduced  Bank  Annuities  should  go  and  belong  to,  and  be  in  Trust 
for  the  Kext  of  Kin  in  Blood  of  Mrs.  Spurrier,  at  the  time  of  her  death,  m 
the  same  maamr  as  if  she  had  died  intestate  and  without  ever 
*having  been  married  and  possessed  thereof  as  Personal  Estate.  [  *20d  ] 
And  it  was  further  provided  that  the  Trustees  should  after  the 
death  of  Spurrier,  or  after  his  Bankruptcy  or  Insolvency,  and  after  the  death 
of  Mrs.  Spurriar^  until  the  Capital  Stock  should  vest  absolutely  in  some 
Person  or  Persons  under  the  Trusts  of  the  Settlement,  but  subject  to  the 
Powers,  Direetionll  or  Agreements  thereinbefore  contained  for  the  applici^ 
tion  of  all  or  any  part  of  the  Dividends  of  the  Portion  or  Portions  for  the 
tim»  being  of  any  Child  or  Children  of  the  Marriage*  invest  the  Dividends 
or  the  then  unvested  or  unapplied  part  or  parts  thereof  as  should  not  be 
paid  or  applied  under  the  Powers,  Direetions  or  Agreementi  thereiobefore 
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contained,  in  their  iiatnci,  on  Government  or  Ileal  tLCuiiLiec,  60  ihdi  lue 
same  uii^ht,  during  such  suspense  of  vcstinir,  nucuaiulate  for  the  benefit  of 
the  Person  or  Persoas  who,  under  t!ic  Trusis  thLjeinbefore  declared,  mi;iht 
*  become  entitled  to  the  Funds  from  which  sn  li  ALcnrnuhitlons  should  have 
respectively  proceeded ;  and,  after  ceruiu  j/ou  er.s  ;iutli(jiizii)<^  the  Loan  of 
the  Stock,  to  Mr.  Spurrier^  on  Mort^^ai^e,  and  the  invLstment  thereof  in  the 
purchase  of  Land,  it  was  agreed  uaJ  declared  that  the  provision  thereby  mado 
for  Mrs.  Spurrier  was  intended  to  be  and  should  be  accepted  by  her  in  lieu 
of  all  Dower,  Thirds,  Frecbench  or  Customary  or  Widow's  I'art,  which  she 
might  claim  iu  any  Lands,  Tenements  or  Hereditaments  whereof  Mr.  Sj)ur- 
Tier  then  was,  or  at,  arjy  tim?  during  the  intended  Coverture  might  be  seised 
for  any  Estate  of  Freehold  ur  lii!iuri:ancc,  or  any  Customary  or  Other  Es- 
tate or  Interest  to  which  Dower  or  Freebench  was  incident. 

The  marrlaj^e  was  solemnized  soon  alicr  the  execution  of  tlio 
Settlement,  witli  the  consent  of  George  Garland,  'the-  1  ;;;lier  of    [  "210  J 
the  Lady  who  was  then  an  Infant.     The  DeferidaaL  Ami/  Ann 
Spurrier  was  the  only  Lssue  of  t\i(i  ui  li nage. 

By  aitiii  itions  which  had,  IVuiu  timo  to  time  been  made  ia  tite  Trust  Fund 
comprised  in  tliL-  Settlement,  in  pursuance  of  the  Powers  for  that  purpose 
contained  therein,  the  33,33;5^.  Sd.  Reduced  Annuities  were  changed 
into  2G,32G/.  0«.  Id.  Throe  and  a  lialt^per  Gent.  Reduced  Annuities. 

At  and  previous  to  the  execution  of  the  Settlement,  Chrittophtr  Spurrier 
was  a  Trader,  and,  at  the  time  of  the  issuing  of  the  Commission  after-men> 
tioncd,  he  was  in  Partnership,  as  a  Merchant,  with  the  Defendants  Peter 
JoUiff  and  W.  Jubbcr  Spurrier.  On  the  Tth  July  1830,  a  Commission  of 
Bankrupt  issued  against  the  Partners,  under  which  they  were  luund  Jiank- 
rupts,  and  the  Defendants  George  Garland^John  Fryer  and  Samuel  SpraU 
Strong  were  chosen  their  Assignees. 

The  Bill  alleged  that  tlie  As-signees  claimed  to  be  entitled  to  the  Dividends 
to  accrue  due  on  the  26,326/.  0«.  Id.  Three  and  a  Half  jter  Cent.  Reduced 
Annuities,  during  the  remainder  of  the  life  of  Christopher  Spurrier,  and  to 
the  Capital  thereof,  in  the  «vent  of  such  failure  of  Issue  of  the  marriage  an 
in  the  Settlement  was  mention3d  ;  but  that  such  Claim  was  disj)uted  by  and 
on  the  port  of  Amg  Spurrier  and  Ami/  Anti  Sjjurrier  :  and  it  prayed  that 
the  Rights  and  Interests  of  the  Parties  claiming  to  be  entitled,  under  the  Set- 
tlement, to  the  Dividends  to  accrue  due  on  tho  26.326  /.  0«.  7t?.Stock,  dur. 
ing  the  remainder  of  the  life  of  Christopher  Spu/  rier^nnd  to  the 
Capital  thereof,  in  the  event  before-mentioned,  might  be  asccr-  [  *211  J 
tained  and  declared  ;  and  that  the  Trusts  of  the  Settlement  might 
be  carried  into  execution  under  the  Decree  of  the  Court. 

The  Defendants,  the  As^i^nees,  by  their  Answer,  claimed  the  Dividends 
of  the  Stock  during  tho  remainder  of  the  Ufa  of  Chruiopher  Spurrier^  and 
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also  the  whole  of  the  Capital  thereof,  in  the  cvrent  of  such  failure  of  Issue  as 
in  the  Settlement  mentioned,  and  in  the  event  of  Christopher  Spurrjer  sur- 
viving his  Wife,  subject  nevertholcM,  if  iS^wmer  should  survive  his  Wife,  aody 
at  the  time  of  such  failure  of  Issue  aforesnid,  he  should  be  or  have  been  a 
Bankrupt  or  Insolvent,  to  tho  Payment  of  fifteen  Sixty-sixth  Parts  of  the 
Trust  Fund  to  the  Next  of  Kin  of  Mrs.  Spurrier.  They  said  that  the  whole  of 
the  3d,338/.  6s.  Sd.  Stock  was  theecclu^lve  Property  of  Christopher  Spur- 
rier,  who  was  a  Trader  at  and  prcvioas  to  the  execution  of  the  Settlement, 
and  np  to  the  time  of  issuing  the  Commission  :  and  thej  insisted  that  the 
Settlement,  so  far  as  it  limited,  diaposed  of,  or  in  any  wry  affeCed  or  at- 
tempted to  limit,  dispose  of,  or  in  any  way  affect  the  Dividends  of  the  Trust 
Stock,  upon  the  Bankruptcy  of  Christopher  Spurrier^  and  his  contingent  In- 
terest in  the  Capital  or  any  Part  of  the  Capital  thereof,  upon  his  Bankrupt- 
cy, was  a  Fraad  on  the  Bankrupt  Laws,  and  ought  to  be  declared  fraada- 
lentand  void  as  against  the  Assignees  and  Creditors  of  the  Bankrupt. 

Chrirtopher  Spurrier  y  in  his  Answer,  said  he  should  not  have  been  permits 
ted  to  receive  his  Wife's  Fortune,  unless  be  had  agreed  to  insert,  in  the  Set- 
tlement, the  Provisions  a 5  t )  his  Bankrupcjf  and  Insolvency. 

•Sir     Sugdai  and  Mr.  Wheatley  for  the  Plaintiffs,  the  sol-    [  '212  ] 
Tent  Trustees  of  the  Settlement,  declined  to  take  any  part  in  the 
Argument. 

Mr.  Knight  and  Mr.  Twmtr  for  tho  Defendants,  Mrs.  Spurritr  and 

her  infant  Child : 

It  has  been  decided  that,  where  a  Bankrupt  has  covenanted  to  pay  a  Sum 
of  Money,  or  hta  created  a  Charge  on  his  Estate,  which  is  to  take  effect  on 
bis  Bankruptcy,  it  is  a  Fraud  on  his  Creditors,  so  far  as  his  own  Property 
is  concerned.  But  there  is  a  distinction  between  a  Charge  which  is  to  arise 
on  Bankruptcy,  and  a  Limitation  which  is  to  cease  on  that  Event.  In  the 
case  of  a  Charge,  the  Property  Tests  in  the  Assignees  at  the  instant  when  tho 
Charge  arises :  here  the  Interest  of  the  Assignees  is  entirely  gone.  The  De- 
emtsm  are  confined  to  Cases  of  Debt  or  Charge  taking  effect  at  the  time  of 
Bankruptcy  only ;  they  never  have  been  carried  to  the  extent  contended  for 
on  this  Becord.  This  is  a  Case  of  Limitation  which  is  new  in  specie,  and 
none  of  the  Decisions  affect  the  question  that  arises  as  to  the  validity  of  it* 
There  can  be  no  Donbt  that  Mr.  Spurrier  migjit  have  limiM  the  Property 
to  himself  until  he  should  alienate  or  attempt  to  alienate  it,  and  then  over. 
Pammeti  v.  Bedford  (a),  WHkinion  v.  Wilkinton  (5) .  Bankruptcy  is  a  spe- 
cies of  Alienation.  80  bo  might  have  limited  the  Property  to  the  separate  use 
of  his  Wife.  It  is  absurd  then  to  say  that  be  might  have  wholly  divested 
himself  of  the  Property,  and  yet  that  be  may  not  do  it  partially.  The  Wife 

(a)  6  T.  B.  684.  a  YSB.  US.  (ft)  S  Swwut.  Sift. 
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is  to  be  considered  as  a  purchaser,  lor  Valuable  Consideration,  of 
£•213  J  every  Limitation  in  tiie  'Settlement.  Bl  sides  the  grouud  on 
which  the  ii;lei  fcrence  of  the  Court  is  here  scmght,  ia  i  raud  ;  but 
DO  Fraud  has  been  commitLc  J.  The  llusbaud  was  not  indebted  at  the  timo  - 
of  the  Settlement,  and  there  is  u  >  [;round  ior  saving  that  had  either  Fraud 
or  Bankruptcy  in  his  Contemplatioo. 

At  all  events  the  Wife  and  Child  are  entitled  to  reccire  to  the  extent  of 
5yOOOZ.,  which  was  the  Amount  of  the  Wife's  Fortune,  out  of  the  Life  ;:itcr' 
est  of  the  Husband.  On  referring  to  the  Registrar's  Book,  it  appears  that 
in  Hiijinbotham  v.  Holme  (c),  a.  Covenant  had  been  entered  into  by  the 
Wife's  Father,  under  which  some  Fortune  was  to  corae  to  the  Husband. 
Lord  Eldon^  C.  refers  to  it  in  his  Judgment,  where  lie  says  :  "  And,  as  to 
the  Consideration  from  the  Covenant  of  the  I  ather,  ^\llich,  though  it  may, 
perhaps,  prove  worth  little  or  nothing,  is  to  be  regarded  as  a  Consideration 
with  reference  to  all  the  Provisions  of  the  Settlement."  The  entry  of  the 
Decree  is  as  follows  :  "  His  Lordship  doth  order  that  the  Onler  made  on  the 
hearing  of  this  Cause,  dated  the  IVih  day  of  July  loOO,  be  aihrmed,  but 
without  Prejudice  to  the  Plaintiff  Sarah  Higinhoiham  claimin:;  the  Annuity 
on  the  death  of  her  Husband,  or  claiming  any  lien  on  her  Fallier's  Property,^ 
he  has  covenanted  to  give  her  Husband  upon  the  deaih  of  the  Father."* 
The  principle  of  that  Decision  was  that  the  Bankrupt  was  bound  to  restore 
the  Wife's  Fortune.  In  this  Case  the  Wife  was  a  Purchaser,  for  Valuable 
Consideration,  of  every  Limitation  in  the  Settlement.  Her  Mon- 
[  *214  J  ejr  vas  "paid  on  a  Contract  which  has  failed,  and  consequently 
the  Assignees  can  take  nothing  until  tbejr  have  lettored  the  Wife's 
Fortune,  out  of  the  Life  Estate  of  the  Husband. 

The  Cases  invariably  make  a  Distinction  between  the  Property  broagbfc 
by  the  Wife,  and  that  of  the  Husband.  £x  parte  Cooke  (c?).  In  re  J^Jeag- 
han  (c).  Fx  parte  Young  (/).  The  principle  that  has  been  adopted  i«  to 
give  to  the  Wife  an  Equivalent  for  what  she  loses  ;  therefore  a  reference 
should  be  directed  to  the  MatUt^  to  calculate  what  is  the  Amount  of  that 
Equivalent,  in  order  that  the  same  may  be  deducted  from  the  Property  held 
in  Trust ;  or,  at  all  events,  the  Fortune  which  the  Wife  brought  to  ber  Has* 
band,  must  be  restored  to  ber  before  the  Assignees  viU  bs  permitted  to  es* 
tablisb  their  Claim. 

Mr.  Pepy9,  Mr.  JEUum  and  Mr.  Jacoh^  for  the  Assignees : 

Cases  of  this  nature  may  bo  arranged  under  three  heads :  1.  Where  a 
Trader  g|ves  a  Security,  vhieh  is  to  be  euforeed  only  in  the  tvoot  of  bis 

•  Beg.  Lib.  A.  ISll.fol.  1209. 
(c)  19  Vcf.  88.       ^  (rf)  8  Ves.  353. 

(«)  1  8dL  k\jeS.V%  (/>  iBoclclZf ;  dMadJ.  1S4. 
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Bankruptcy,    ^r^uch  a  Security  canuot  be  made  the  loundatioo  of  any  Claim^ 

iii  the  event  of  Bankruptcy. 

2.  Wliere  the  Wife's  Property  is  settled,  so  as  to  revest  in  her  in  the 
event  of  her  Husband  bcconiiii;^  Bankrupt.  The  doctrine  is  tliat  auch  a 
Settlement  is  good  :  for,     cujas  est  dare,  fj'u.s  r.^t  dispontrt.'** 

3.  'Where  a  Trader  endeavours  to  settle  his  o  vn  rrojicrty,  so  [  J 
that,  in  tlic  event  of  his  becomini;  Bankruvit,  it  shall  n')t  <;)  to 

bis  Crediiurs.  It  is  clearly  settled  that  such  a  bettiemeut  is  void,  as  being 
a  Frauil  on  the  Bankrupt  Laws. 

Tlie  present  Case  ranges  itself  under  this  third  head.  In  Loclcyer  v. 
Savage  (^r),  the  distinction  is  clearly  drawn  between  the  Husband's  and  the 
Wife's  Property.  In  re  31:(r})/<!/ {h),  Lord  Jitdeadale  ^^luX:  ^'Theuliole 
effect  of  the  Clause,  is  to  avoid  the  operation  of  the  Bankrupt  Laws,  and 
then  the  ([uestioii  is  whether  a  Person  can  be  adiuitted  to  prove  as  a  Cred- 
itor, on  the  foundation  of  an  Instrument  contrived  for  the  piirf  ofe  of  di  feat- 
ing  the  effect  of  the  Bankrupt  Law^  ;  where  the  only  ground  of  the  Claim 
is  an  Tn.^trnment  exf»cnted  for  the  Purpose  of  nivin?  a  right  against  Credit- 
ors, which  would  not  exist  against  the  Bankrupt  it  he  were  golvent.  All 
the  Cases  in  England  have  held  this  to  be  a  Fraud  on  the  Bankrupt  Laws 
which  cannot  bo  supported  :  nor  really  can  anything,  where  the  Contingen- 
cy is  an  act  of  Bankruptcy,  and  wiiero  the  Demand  docs  not  arise  till  an 
Act  of  Bankruptcy  committed,  bo  proveable  under  it,  because  it  did  not  ex- 
ist before  it."  In  the  matter  of  Meaf/han,  Lord  lUdeadalc  says  :  "  In  En- 
gland, where  a  Provision  of  this  kind  is  confined  to  the  Property  of  the 
AVife,  it  is  considered  fair ;  but,  when  it  goes  beyond  that,  and  attache?  on 
the  Property  of  the  iluiiband,  it  is  held  to  be  fraudulent,  becansio  no  bounds 
can  be  set  to  it :  if  a  Trader  can  make  a  Provision  of  this  sort  to  the 
Amount  of  1,000?.,  he  may  do  so  to  the  Am  uut  of  100.000/., 
and  *30  may  stipulate,  on  his  mariiage,  to  take  all  his  Property  [  *216  ] 
out  of  the  hands  of  his  Credttoi.s  by  charging  it,  contingently, 
with  Pnyment  of  Interest  for  his  Wife  and  Children,  as  a  Maintenance  for 
them,  though,  in  effect,  a  Provision  for  himself."  The  reasoning  on  which 
Lord  Jit'dtsdale  found.s  bis  Judgment,  is  applicable  to  the  present  Case. 

In  Hiyyimon  v.  Kdly  (*'),  Lord  J\Ianner8,  C-,  acknowledges  the  Rule 
of  Law  to  be  :  "  That  a  Trader  cannot  on  his  marriage,  settle  his  Property 
in  such  a  manner  that,  in  the  event  of  his  Bankruptcy,  his  Wife  shall  bo 
entitled  to  a  Provision  out  of  it,  in  prejudice  of  his  Creditors."  In  Jli'jin- 
hoiham  V.  Holme  (^),  the  Settlement  was  made  by  a  Man  not  in  Trade  at 
the  time ;  but  Iiord  Mdon^  C,  says  :    This  Settlement  looks  forward  to  a 

{§)  2  Stnngs,  M7.  {h)  1  Scbo.  4  Lef.  44. 
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change  of  intention,  to  the  purpose  of  beooming  a  Trader ;  and  looks  forward 
expressly  to  the  possible  consequences  of  that  parpose  ;  and  so  looking  for- 
irarJ  to  such  a  change  of  purpose*  and  to  euich  consequeaeea,  it  is  a  Liinita> 
tioD,  by  the  effect  of  which  the  Estate  wouJd  to  the  Creditors ;  that 
change  being  adopted  with  the  express  object  of  taking  the  Case  out  of  th« 
reach  of  the  Bankrupt  Lsws ;  and  as  to  the  Consideration  from  th«  Cove- 
nant of  the  Father,  which,  ttfough  it  may,  perhaps,  prove  worth  little  or 
nothing,  is  to  be  considered  as  a  Consideration  with  reference  to  all  the  Pnv 
visions  of  the  Settlement,  though  undoubtedly  an  Annuity  might  have  been 
provided,  by  the  Settlement,  Cur  the  Wife,  in  all  events;  yet  it  is  not  compe- 
tent to  a.  Party  giving  I  Consideration  for  a  Cuntract,  that  is  a 
[  '211  ]    direct  Fraud  on  *tfae  Benkrqpt  Laws,  to  have  the  benefit  of  it." 

JB!x  patU  Young^  Brandon  v.  Bohmton       M^por^  Sod^fmm 
(m),  Fx  parte  Oslejf  («),  Ex  parte  Vkrntr  (o). 

It  is  not  disputed  that  a  Pcpvision  made  for  the  Wife,  out  of  the  Properlgr 
of  the  Husband,  is  void  if  ifc  be  made  in  the  shape  of  a  Charge,  or  of  a 
Debt  proveable  in  the  event  of  Bankruptcy :  but  a  distinction  has  been 
drawn  between  8ucl|.a  Proviaion  and  a  Limitation.  That  distinction,  how« 
ever,  cannot  be  supported  on  piinciple  ;  for  the  objection  is  to  the  intentioa 
^iil)  wliicii  the  act  is  done,  and  W/t  to  the  mode  of  doing  it.  If  the  Pro- 
vision is  void  as  being  a  Fraud  en  Creditors,  it  is  equally  so  if  it  is  effected 
by  a  Limitaiion.  The  vice  is  not  in  the  form,  but  in  the  fraudulent  intention. 
HtfV  can  a  Settlemj^nt  bo  said  not  to  be  made  in  contemplation  of  Bankrupt- 
cj,  when  it  provides  agatmit  it.  Fk^pt  v.  Lord  Ennismore  (p).  In  Mig- 
inbotham  v.  Holau^  the  Money  vhieb  the  Wile's  Father  had  covenanted  to 
l^y,  remained  to  be  reoeired ;  and  the  Queslion  was  whether  the  Husband 
could  tuke  the  benefit  of  the  Executory  Covenant,  witliont  giving  his  Wife 
what  he  had  covenanted  to  settle  on  her.  In  the  patter  of  Meaghan^  it 
>vas  hcUl  that  the  Wife  was  entitled  to  tho  Interest,  for  her  Life,  on  the 
000/.  The  Bond  wss  payable  before  the  Bankruptcy  and  the  whale  of  tlie 
Money  secured  by  it  was  proved.  The  Court  said  tha  it  was  a  good  Debt^ 
but  that  there  was  a  void  Trust  as  to  a  PoitioQ  of  it.  This  shows  that  the 
vice  is  not  in  the  form  but  in  the  substance.  £z  parte  Bretu^letf  (jgi}, 
[  *218  ]  *Tbe  ne.xt  question  is  whether  tho  Wife  in  entitled  to  any  Por- 
tion of  the  Stock  comprised  in  the  Settlement.  It  is  a  remarka- 
Lie  peculiarity  in  this  Settlement,  that  it  contwos  no  Becital  to  show  why 
the  15th  Sixty  sixth  Parts  were  fixed  upon  as  the  Proportion  of  the  Trust 
Fund  which  was  to  go  to  the  Next  of  Kin  of  the  Wife :  but  the  Recitals 
clearly  show  that  the  whole  of  the  Fund  was  the  Property  of  the  Husband, 

(/)  18  Vtts.  429.  [m)  19  Ycf.  206.  (»)  1  Ball  ^  Beatt.  257. 
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Now  in  order  to  entitle  the  Trustees  of  the  Settlement  to  prove  against  the 
IIusbaiid*8  Estate,  a  Portion  of  the  specific  Property  settled,  must  have  hccn 
the  Property  of  the  Wife.    Ez  parte  Cooke  (r).    If  the  grounds  of  tiie 
Decision  in  that  Case  fire  considered,  it  will  appear  t^mt  L>r(l  Ehion  was  of 
opinion  thai  the  Money  was  substmtially  the  Property  of  the  Wife.    If  tlie 
Covenant  couM  be  supported  on  the  ground  of  there  being  a  ConsiJcrntion 
for  ii,  then  every  Cover.a  it  would  be  supported.    It  must,  therefore,  ho 
res^o  ^     tho  ground  that  the  Property  was,  identically,  the  Property  of  th^ 
Wife*    In  re  Meaghan^  Ex  parte  Ozleif  and  Ez  parte  Verner^  are  all 
Caset  in  wh'.oh  Belief  was  given,  to  tlie  Wife,  on  the  footing  tliat  the  Prop- 
erty was  her  specific  Property.    In  Ex  parte  Hod ff son  {ft).  Lord  £ldon 
allowed  the  Wife  to  prove  tho  oOO/.,  but  not  the  80/. :  his  Lordship  says: 
♦*  I  look  upon  this  as  a  Marriage  Agreement  that  the  Property  of  the  Wife, 
payable  on  her  marriage,  and  to  which  she  might  become  entitled  from  herFath' 
er,  was  what  the  Husband  was  to  have  the  use  of,  until  his  Bankruptcy,  or  In* 
tolveacy.  If  the  stipulation  was  that  he  should  possess  her  Estate,  subject  to  re* 
turn  it  in  case  he  became  Bankrupt,  that  would  do.   It  is  clear,  in 
this  Court,  that  her  Estate  'might  be  limited  to  him  until  he  became   [  •219  ] 
Bankrupt.    Declare  that,  as  to  the  Sum  of  600^.,  a  Proof  may 
be  admitted  for  tho  Wife  ;  a9>  though  in  form  a  Bond,  it  is  an  Agrecmoent 
as  to  her  Estate,  that  it  shall  be  enjoyed  by  her  Husband,  until  he  becomes 
Bankrupt ;  and  it  is  to  be  considered,  therefore,  as  a  Limitati  n  of  her  Es- 
tate until  his  Bankruptcy.    As  to  the  80^,  let  the  Claim  be  struck  ovit.*' 
The  Case  of  Ex  parte  Yornirj  is  not  quite  consistent  with  Ex  parte  Hodg* 
§on.    The  two  Reports  of  tlic  former  Case  (<),  do  not  exact'y  =  g  '  c.  In 
Report  in  .fiiid^  Uie  Vlje  CJumceUor  is  reported  to  have  said:  Tlio 
rule,  is  in  order  to  avoid  the  obvious  opportunity  of  Fraud,  that  it  is  only 
the  Fortune  of  the  Wife  that  can  be  settled  to  be  paid  upon  that  Contingen* 
CT,  I  do  not  mean  in  specific  but  in  amount.''   It  does  not,  however,  appear 
what  the  amount  to  be  proved,  was.    Tn  the  Report  in  Maddoek,  it  appears 
that  ^6  amount  to  be  proved,  was  what  the  Bankrupt's  Contingent  Li/e  In* 
terest  under  the  Settlement  made  by  tho  Wife,  sold  for,  but  no  more  :  ond 
the  Viee-Chancelbr  adds  :  "  Ex  part  -  Bf^-aghan  is  80  far  in  pj  nt."  So 
that,  according  to  this  Report,  the  Wife  must  be  supposed  to  have  settled 
the  value  of  the  Husband's  Conting  nt  Interest,  not  at  the  time  of  the  Set- 
tlioeut,  but  at  the  time  of  the  Commissioil.    If  that  Decision  w.is  rt;-lit, 
then  the  Decision  in  Ex  parte  Meaghan  was  wrong,  and  the  value  of  tho 
Hosband's  Interest,  in  the  600Z.,  at  the  time  of  the  Bankrup'cy,  ou  :ht  :o 
have  been  ascertained.   The  Principle  of  the  Decisions  is  the  resntut  on, 
to  the  Wife,  of  her  own  Property.  M»  patU  Taffe  00    There  is  noth- 

(r)8V     .-558.  (»)  19  Vcs.  206. 
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^   ■    .  1  

ing  in  the  Settlement  to  sbow  that  the  33,8882.  6e.  8df.  Stock 
[  *220  ]    *arosc,  in  part,  from  the  4,000^  ;  mach  leas  from  the  1,000^» 
which  was  not  then  payable. 

Mr.  Wifod  appeared  for  the  Defendants,  Joliff'  and  W*  J,  Spurrier. 
Mr.  Knight^  in  reply  : 

The  Case  of  PJnpps  v.  Lard  Ennetmore  has  no  application.  There  the 
Trust  was,  in  part,  for  the  maintenance  of  the  Grantor.  It  has  been  said 
that  no  proof  can  be  made  on  behalf  of  the  Wife,  nnless  it  can  be  shown 
th^.t  part  of  the  Property  taken  by  tlio  Assignees  is  hers  m  tpeeie.  Bat 
Sx  parte  Coohe^  contradicts  that ;  and,  in  Ex  forte  Young  f  it  was  distiDCt- 
Ij  held  that  the  only  question  was  amount.  Here  the  4,000^.  and  1,0001., 
which  constituted  the  Fortune  of  the  Wife,  were  paid  on  a  consideration  that 
has  failed :  to  (hat  extent  there  would  be  a  right  of  proof  against  the  Hus^ 
band's  Estate,  and,  consequently,  a  Lien  on  the  property  which  was  the  snb- 
ject  of  the  transaction. 

A  Case  should  be  stated  for  the  opinion  of  a  Court  of  Iaw,  as  to  tho 
▼alidity  of  this  Limitation. 

The  ViCB  Chancbllor  : 

By  the  Settlement  made  on  the  marriage  of  Miss  OarlandmHh  Mr.  iSjpiir- 
rter,  it  was  recited  that  Mr.  Spurrier,  in  case  the  marriage  shoold  take  ef< 
feet,  would,  in  right  of  bis  intended  Wife,  become  entitled  to  a  Sum  of 
1,000/.  when  she  should  attain  the  age  of  21  years ;  and  that  her  Father 
had  agreed  to  pay  down  4,000/.  to  the  Husband,  who,  in  consideration  of 
the  intended  marriage,  and  in  order  to  make  a  provision  for  his 
[  *221  ]  ^intended  Wife  and  the  issue  of  the  Marriage,  bad  agreed  on 
bis  part,  to  advance  a  Bum  of  88,338/.  6«.  Bd,  Three  per  Cent. 
Bednced  Bank  Annuities,  to  be  settled  upon  the  Trusts  thereinafter'men- 
tioned.  And  then  it  recites  that  the  4,000/.  had  been  paid,  by  the  Father 
of  the  Lady,  to  Mr.  Spurrier^  and  that  he  had  transferred  the  Stock  to  the 
Trustees.  The  Settlement  then  declares  that  the  Trustees  are  to  stand 
possessed  of  the  Sum  of  38,388/.  6s.  Bd,  Beduoed  Annuities  upon  Trust, 
after  the  marriage,  to  pay  the  Dividends  to  Mr.  Spurrier  for  his  life,  or  un- 
til, by,  or  in  consequence  of  any  unforeseen  misfortunes  in  Trade,  or  other- 
wise, it  should  happen  that  he  should  become  a  Bankrupt  or  Insolvent,  and, 
after  the  death  of  Spurrier,  or  from  and  after  his  Bankruptcy  or  Insolvency, 
if  such  misfortune  should  happen,  then  to  apply  the  Interest  of  the  Trust 
Fond  for  the  benefit  of  the  Wife  during  her  life,  and,  in  particular,  during 
the  remainder  of  the  joint  lives  of  the  Husband  and  Wife,  to  pay  the  Inter- 
est and  Dividends  for  the  separate  use  of  Am^f  Qarland  and  her  Children. 
The  Settlement  then  goes  on  to  declare  the  Tmsta  for  the  Children  after  the 
death  of  the  Husband  and  Wife,  upon  which  nothmg  tains.   Then  there  is 
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a  proviso  that  it  shall  btj  lawful  for  the  Trustee-^,  after  the  death  of  Sjiunier, 
or  fr.)m  aiul  after  his  becoming  a  Bankrupt  or  Insolvent,  and  after  the  death 
of  Mrs.  Sjturrier,  to  apply  the  whole  or  puch  part  as  the  Trustees  shall 
think  fit,  of  the  "Dividends  of  the  expectant  Portions  of  the  Children,  for 
their  Maintenance  and  Education.    And  then  it  i.s  provided  that,  if  there 
shall  be  no  Chil  i  of  the  marriage,  who  by  virtue  of  the  Trusts,  sliall  become 
entitled  to  an  absolute  Share  of  the  Trust  Fund,  then  the  Trustees  shall 
Btan  I  possessed  of  the  Trust  Fund,  in  Trust  for  the  Survi- 
vor of  Mr.  Spurrier  and  \m  Wife,  but  in  case  'she  shall  die  in    [|*222  ] 
his  hfctiuQc,  and,  at  her  decease,  or  after  that  event,  there  shall 
be  such  failure  of  Issue  of  the  intended  marriage  as  thereinbefore  mentionedy 
then,  if  at  the  time  of  such  failure  of  issue,  Mr.  Spurrier  should  be,  or 
should  have  been  a  Bankrupt  or  Insolvent,  15  Sixty-sixth  parts  of  the  Trust 
Fund  shall  belong  to,  and  be  in  Trust  for  the  Next  of  Kin  in  Blood  of  the 
Wife,  at  the  time  of  her  death.    Mr.  Spurrier  having  become  a  Baukrapt, 
the  Bill  is  filed,  by  the  Trustees  of  the  Marriage  Settlement,  for  the  puqKMe 
of  having  the  rights  of  the  Parties  declared. 

A  variety  of  Cases,  beginiltng  witbthe  Case  of  Lockyer  v.  ^S'ara^e,  which 
was  decided  about  100  years  ago,  have  established  that,  thougii  there  can- 
not be  a  Settlement  of  the  Husband's  ova  Estates  so  as  to  make  his  Life 
Interest  cease  in  the  event  of  bis  becoming  a  Bankrupt,  in  order  that  the 
benefit  of  the  Estate  might  be  given  to  the  Wife  or  Children  of  the  mar- 
riaj!;e,  yet  the  Wife's  Estate  maj  be  so  settled.  That  I  take  to  be  the  clear 
Rule  :  and  it  would  be  useless  to  travel  through  a  vast  number  of  Cases  by 
which  that  Rule  has  been  established,  all  of  which  may  be  foand  on  refe^ 
ring  to  any  of  the  late  Cases  on  the  subject. 

In  this  Case,  if,  instead  of  expressing  the  mode  of  dealing  with  the  Wife's 
Property  and  the  Husband's  in  the  way  in  which  we  find  it  stated  in  this 
Marriage  Settlement,  it  had  been  stated,  that  it  had  been  agreed  that  the 
Wife's  Fortune  should  be  invested  in  the  porchaso  of  a  certain  quantity  of 
ikut  Three  per  Cent.  Keduoed  Annuities,  and  that  the  Husband  should,  with 
his  own  Fonds,  purchase  so  much  uf  the  Three  per  Cent.  Annuities,  as  that 
the  Income  of  the  whole  would  yield  1,000/.  a  year,  and  that 
*then  the  Fund  should  bo  settled  in  the  way  in  which  the  whole  [  *228  ] 
of  this  Jfuud  is  settled,  nothing  could  be  more  plain  than  that, 
with  respect  to  the  Wife's  Portion  of  the  Fund,  that  is,  the  Fund  purchased 
by  the  investment  of  her  Money,  the  Settlement  would  be  entirely  good  ; 
and  that,  with  resped  to  the  Husband's  Portion,  the  Settlement  would  fail 
so  far  as  it  professed,  in  the  event  of  his  Bankruptcy,  to  take  away  the 
benefit  of  his  Eetato  from  his  Creditors,  and  to  give  it  to  his  Wife  or  Qhil- 
dreiu 
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I  apprehend  titit  the  Parties  to  the  Settlement  in  this  Case,  must  have 
agreed  that  la  Sixty-sixtlis  of  the  Trust  Fund  shoukl,  in  certtim  events,  beiong 
to  the  Next  of  Kin  to  the  Wife,  hecau^e  they  had  calculated  tlmt,  at  tlie  then 
price  of  Stocks,  the  5,000^.  the  amount  of  the  Wife's  Fortune,  would  liave 
purchased  7,575/.  Three  per  Cent.  Reduced  Annuities,  which  is  the  amount 
of  15  Sixty-sixth  parts  of  the  whole  Fund.  And  tliough  the  Parties  to  the 
SettlemiMit  have  not  expressed  that  the  Provision  in  quep^inn  was  made  on 
the  calculation  which  I  have  suggested,  I  think  that  I  am  warranted  in  con- 
sidering it  to  have  been  so  made,  by  the  course  of  proceeding  which  was 
adopted  in  the  Case  of  Hiijginson  r.  if<j%,  which  was  before  Lord  Ch  luccllor 
Mavnni.  In  that  Case  a  Person  being  in  Trade  had,  in  consideration  of 
l,000i.,  his  Wife's  Fortune,  conveyed  a  Leaaebeld  House  to  Trustees,  for 
his  own  use  till  his  death  or  Bankruptcy,  thei^  in  either  event,  if  his  Wife 
were  alive,  to  raise  1,000/.,  for  her  separate  use.    Lord  Mimn  -rn  says : 

Ihe  Bale  of  Law,  as  stated  hj  the  Counsel  for  the  Plaintifi^,  that  a  Trader 
cannot,  OQ  his  marriage,  settle  his  Property  in  such  a  ittanner  that, 
[  *224t  ]  in  the  event  of  his  Bankruptcy,  his  Wife  •shall  be  etiVtlcd  to  a 
Provision  out  of  it,  in  prejudice  to  his  Creditors^  is  f  erfjctlj  cor- 
rect, and,  if  they  could  have  satisfied  me  t^at  such  was  tbe  dase'beforc  the 
Court,  I  should  have  no  hesitation  in  granting  the  Injuncti(ui.  But  though 
^0  Property  in  this  Case,  strictly  speaking,  is  the  Hasbaild'S)  yet  it,  in  re- 
ality, is  the  Fortune  of  the  Wife,  intended  as  a  provision  for  her  and  her 
Children,  in  caseof  Bankruptcy  of  her  Hushand."    His  Lordship  then  says : 

The  same  question  came  before  me  in  the  matter  of  tStmJhrd,  a  Banl<rupt : 
the  case  was,  in  circumstaaoes,  nearly  the  same  as  the  present.  I  had  some 
doubts,  and  finding  the  question  had  never  been  the  subject  of  decision,  1  had 
a  communication  with  Lord  Mdon  and  Lord  it«de$dale  npon  it.  I  stated  to 
them  that  it  appeared  that  the  intention  on  theezeouting  tbe  Settlement,  was 
that  the  Fortune  of  the  Wife,  should  be  a  Provision  for  her,  but,  through 
mistake,  it  was  made  to  appear  the  Property  of  the  Husband :  aud  I  submit- 
ted to  them  whether  they  were  of  opinion  that  I  oouldso  far  eorrect  the  Deed 
of  Settlement  to  meet  the  intention  of  the  Parties,  as  to  amend  the  mist  iken 
form  of  the  Deed,  and  mould  it  so  as  to  I  e  a  valid  Settlement  Both  the 
learned  Lords  were  of  opinion  that  I  was  at  liberty  to  do  so ;  and  I  accord- 
ingly amended  the  Settlement.  I  am,  therefore,  in  this  Case,  of  opinion 
that  the  Settlement  most  be  considered  as  made  of  tiie  Fortune  of  the  Wifh 
of  the  Bankrupt,  and  that  she,  by  means  of  her  Trustees,  is  at  liberty  to  pro- 
ceed at  Law  to  recover  tbe  House  for  the  purpose  of  tbe  Settlement.*'  Now 
I  do  not  amend  the  Settlement,  but  I  am,  I  think,  warranted^  by  (ihe  general 
tenor  and  substance  of  it,  to  declare  that  this  Settlement  is  to  be  oon* 
sidered  precisely  in  the  same  manner  as  If  tbe  amount  of  the  Wife'afVsr* 
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tune  was  *o,000/.  (lor  it  is  nut  w"?  th  while  to  make  any  distinc-    [  '225  J 
tion  betwtc  ij  llie  \  iiymeut  in  pra  Kr  ai t  of  4.00U/.  and  the  payment 
of  1,000/.  whtn  tiie  Wife  atiuiuod  the  a-c  of  lil )  aiul  as  if  the  -VOOO?  had 
been  invested  in  the  purchase  of  Three  {)er  Cent.  Keduced  Annuiiiea,  aad 
then  a  Setlleinent  made  of  the  whole  Fund. 

if  tlie  Parties  wish  to  liave  that  matter  more  rigidlj  inquired  into,  in  or 
der  to  ascertain,  precisely,  what  proportion  of  the  Reduced  Annuities  might 
have  been  purchased  \Yith  the  5,000/.  I  will  refer  it  to  the  Mufiter  to  make 
the  inijiiiry  :  but  they  may  perhaps  be  content  with  having  it  declared  that 
the  lo  iSixty  sixths  are  considered  as  that  portion  of  tiie  Trust  Fund  which 
was  })urcba8ed  with  the  Wife's  pro}.erty,  and  that,  as  to  so  much  of  that 
Fuud,  the  Limitation  over  ia  the  event  of  the  Bankruptcy  or  InsoJvenoj  of 
(be  Husband^  is  good ;  but  that^  as  to  the  remainder,  U  is  invalid.* 


NUBSB  V.  BTTKN.f 

Ix  this  Case  the  rice  Chancellor  ruled  that,  il  a  riaintilV  reads  a  passage 
from  the  Answer,  as  evidence,  he  is  compellable  to  read  all  other  passages 
in  the  Answer  which  arc  explanatory  of  the  passage  read,  whether  such 
other  passages  are  connected  in  point  of  grammatical  construction,  or  sepa- 
rated by  passages  relating  to  distinct  subjects. 

See  Bar  licit  v.  Giliard  (a),  Davis  v.  iSj)urlinff  (b). 


*fiOBBBTS0ir  V.  LOBD  IiOVDONDBBBX.  [  *^26  ] 

1832  :  23tU  Sanmry.— Plaintiff.— Lkmurrtr.— Amended  BUI. 

Defendant  pleaded  to  tlto  Bill,  upon  which  the  Pla'ntiii'  amended   The  Defendant  then  filed  a 
fCMial  Demorrer  to  the  amended  Bill  Held  that  the  Demiiner  waa  fegtilar. 

T.  B.  G.  Braddtll,  one  of  the  Defendants,  put  in  a  Plea  to  the  Bill,  al- 
leging that  a  Commission  of  Bankrupt  bad  i^ued  against  the  Plaintiff,  on 
ibe  30th  of  May  1820,  under  which  he  was  duly  found  and  declared  a  Bank- 
nipt»  and  that  certain  Persona  therein  namedt  (who  were  not  Parties  to  the 

•  The  Inquiry  was  not  taken.     .  t  Ex  RiJaiione* 

(aj  ^  BtiM.  149.  (b)  1  Ross.  &  Mjlne,  64. 
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1632. — Lord  Anson  T.  Hodges. 

Bill,)  were  chosen  the  Assignees  to  his  Estate,  and  that  the  usual  Assign- 
ment had  been  made  to  them,  but  that  the  Plaintiff  did  not,  until  after  the 
date  and  execution  of  the  A^rccinents  in  the  Bill  mentioned,  and  on  which 
the  Cluiius  asserted  bj  him  in  his  Bill,  were  founded,  obtaui  Lis  Certificate, 
and,  that  therefore,  such  Rights  and  Interests  were,  at  the  time  of  filins^  the 
Bill;  and  also  at  the  time  oi  tiiiu^  the  Ploa,  vested  in  the  Plaintiff's  Assi^a- 
ees. 

The  Plaintiff  submitted  to  the  Plea,  and  amended  hid  Bill,  by  making  his 
Assignees  Parties,  and  introducing  new  matter  ;  but  the  Trayer  remaiiicd 
unaltered,  except  by  asking  for  an  Injunction  to  restrain  Lord  Londonderry 
from  erecting  Buildings  in  violation  of  the  Agreements.  The  Defendant, 
BraddyUy  then  demurred  to  the  whole  Bill,  for  waut  of  Equity  and  other 
causes. 

The  Demurrer  having  come  on  to  be  argued,  Mr.  Temple^  for  the  Plain- 
tiff, objected  that,  as  the  Defendant  had  pleaded  to  the  original  Bill,  he  was 

not  at  liberty  to  demur  to  the  amended  Bill. 
£•227  ]       •But  the   Fic^-CV<aHa'//or  over  ruled  the  objection,  and,  after 
hearing  the  Arguments,  allowed  the  Demurrer  (a). 
Mr.  Knight  and  Mr.  Qeldart  appeared  in  support  of  the  Demorrer.  (6i) 


LoBD  Anson  v.  Hodges. 

1832:  29 th  January. —  Vendor  and  Purchaser. — interest. — Deposit. 

Vendor  filed  m  Bill  for  Speeiftc  PerfonnMiee,  but  not  being  abl«  to  make  »  good  Tidoi  his  Bill 
WM  dtamiaicd,  and  he  vaa  ordeied  lo  return  the  Depont  with  Interest. 

This  was  a  Suit  for  Specific  Performance,  by  the  Vendor  of  an  Estate 
which  had  been  sold  by  Private  Contract.  The  Master  had  reported  against 
the  Title.  The  Pla'mtiff  took  Exceptions  to  the  Report,  which  were  over- 
ruled. 

On  the  Cause  coming  on  for  Further  Directions,  it  was  ordered  that  the 
Bill  should  bo  dismissed,  and  that  the  Plaintiff  should  return  the  Deposit  to 

the  Defendant. 

Sir  £.  iSiif/thn,  for  the  Defendant,  then  asked  that  the  Plaintiff  mi^ht  be 
ordered  to  repay  the  Dep  osit,  with  Interest. 

Mr.  Knif/ht  and  Mr.  Botder,  for  the  Plaintiff,  said  that  the  Court  could 
not  order  Interest  to  be  paid  on  the  Deposit,  as  it  was  not  stipulated  for  bj 

(a)  See  Dosanquet  v.  Maraham,  ante,  Vol.  IV.  p.  573. 

(6)  The  abovoDediioii  was  affiimed  by  tbe  Lord  Chancdior  on  5th  Aa^t  1834> 
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1832. — La  i;tua  v.  liig^js. 

the  Ckmtracty  nor  were  there  any  speci  il  circamBtanoes  io  the  Case.  CaUan 
V.  Bragfj  (c).    Cfwrling  v.  Shuttlexvorth  (i). 

The  Vici'Chancelhr  saidth&t  the  Plaintiflf  had  held  *out  a  rep-  [  *228  ] 
resentadon  that  he  could  make  a  good  Title  to  the  Estate,  on  the 
faith  of  which  ilte  Defendant  had  been  indaced  to  pay  the  Deposit ;  that  the 
PlMQliff  had  failed  to  make  good  the  representatioD,  aod,  therefore,  justice 
would  not  be  done  to  the  Defendant,  uidess  he  was  allowed  Interest  on  lus 
Deposit :  and  his  Mmor  accordiogljr  ordered  that  the  Plamtiff  should  return 
the  Deposit  with  Interest  at  41.  per  Cent.  (e). 


Lai^uton  V'  Hiacs. 

1 832 :  lOtli  VOtnarj^Dtbtor  and  OnHtat  ^—BHMmr,—Ex*aaon  md  AdmMutratan. 

If  an  Exfmtor  or  AflmiTii5trnror  pars  iriro  Coorr,  nndcr  nn  OrJor  in  a  Cau^o,  'Moncv  ivhirh  h© 
had  r«c&ivtsd  frum  the  deceas^d'a  Eatatc,  his  right  to  retain  a  Debt  due  to  t>'m  from  the  de- 
oeasedi  is  not  prejudiced. 

This  was  a  Creditor's  Suit. 

Under  au  Order  in  the  Cause,  the  Defendant,  Mary  M'  Curlen ^  th«  Admin- 
istratrix of  the  deceased  Debtor  with  his  Will  annexed,  had  paid,  into  Court, 
a  iSum  of  Money  which  she  had  received  belonging  to  the  deceased's  Estate. 
It  appeared,  by  the  JSTaster^s  Report,  that  she  was  a  Creditor  of  the  deceas- 
ed, to  the  amount  of  120^.^  and  that  his  Assets  were  insufficient  to  paj  his 
Debts  in  full. 

Upon  the  Cause  coming  on  for  Further  Directions,  one  of  the  questions 
was  whether,  in  consequence  of  the  Money  having  been  paid  into  Court,  the 
Administratrix  was  deprived  of  the  benefit  of  the  Bight»  which  she  would 
otherwise  have  had,  to  retain  her  Debt  out  of  it. 

Mr,  Treilove  and  Mr.  K.  Parker,fot  the  Plaintiff. 

•Mr.  Jacob,  for  the  Administratrix,  contended  that,  as  she  had  [  *229  j 
paid  the  Fund  into  Court,  in  obedience  to  an  Order  in  the  Cause, 
she  had  not  divested  herself  of  her  right  of  retainer,  and  that  she  was  enti- 
tled to  have  the  Fund  in  Court  applied  in  satisfaction  of  her  Debt,  before 
the  other  Creditors  could  receive  any  part  of  it.  Loomes  t.  Stoiherd  (a), 
Frank9y.  Cooptr  (6),  Cockroft  v.  Black  (<?). 

Mr.  KnigJit  appeared  for  another  Defendant. 
The  Vice-Chancellor  : 

The  oolj  question  is,  whether  the  Administratrix,  having  paid  the  Monej 

(c)  ISEMt.  928.  [d)^  Blng.  ISl. 

(c)  See  Farquhar  v.  Farkg^  7  Taimt  SW,  and  2  Sttgd.  Vend.  Ninth  Edit.  IC,  17,  &  18. 
{(a)  1  Sim.  &.  8ta.  458.  (6)  4  Va.  7SS.  (<)  »     Wms.  29S. 

Vol.  Y.  19 
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1832. — Murray  v.  CavlIj. 

into  Court,  wUich  she  had  reeeived  on  aeoount  of  the  Testator's  Assets^  has 
cUvostcd  herself  of  the  right,  which  she  formerly  had,  to  retun  Money  out 
of  it,  in  satisfoctioD  of  her  Debt ;  and,  therefore,  f  hetber  she  has  a  ri(^t  to 
be  repaid,  ont  of  Ck»urt,  that  Money.  Nov  I  have  not  the  slightest  doabi 
upon  the  question,  and  am  of  opinion  that,  notwithstandbg  she  has  paid  the 
Money  into  Court,  her  right  of  Retainer  is  nnaiected.  I  shall,  thefefore, 
declara  that,  so  &r  as  the  Administratrix  has  any  Balanoe  in  her  hands  be- 
loQ^iiig  to  the  Testator's  Estate,  she  has  a  rifjbt  to  retain  it  in  satis&etion  , 
of  her  Debt,  and  that  die  is  entitled  to  reeeiYO,  out  of  what  she  has  paid  inta 
Court,  so  much  more  as  irill  be  soSrient  to  pay  her  Debt  m  full. 


[  •230  ]  '         "Murray  v.  Cauty. 

Df*  II  1:tn'  nn  thr?  expiration  of  his  time  for  answcrin;;,  loJgctl  a  Petition  nt  the  Rolls,  for  far- 
ther liiDc  :  and  gave  notice  of  Ms  having  m  done  to  tlic  Plainiitl's  Ckrk  in  Court.  After- 
wards, without  reroluDg  the  notice,  he  filed  a  Demurrer.  Ordered  thut  the  Demurrer  should 
be  taken  off  the  Pile. 

The  Defendant's  time  for  answering  expired  on  the  12th  of  March.  On 
the  I4th,  he  presented  a  Petition,  at  the  Rolls,  for  an  Order  for  time  to  An- 
swer, and  gave  notice,  to  the  Plaintiff's  Clerk  in  Court,  that  he  had  done  so. 
Having  been  advised,  as  it  was  alleged,  that  the  Bill  was  demorrable,  he 
withdrew  the  Petition,  and,  on  the  16th  of  March,  put  in  a  Demurrer  to  the 
whole  Bill. 

Mr.  Knight  and  Mr.  H,  Montagu,  for  the  Plaintiff,  now  moved  that  the 
Demurrer  might  be  taken  off  the  File.  They  said  that  the  Defendant  had 
been  guilty  of  a  breach  of  good  faith  in  filing  the  Demurrer  after  he  had  |^?' 
en  Notice  of  his  application  for  an  Order  for  time  to  Answer :  that,  as  soon 
as  he  had  changed  hi»  intention,  he  ought  to  have  withdrawn  the  Notice,  and 
the  Plain  tin  uii^ht  then  have  issued  an  Attachment  agunst  him  ;  but  that, 
if  the  Plaintiff  had  issued  an  Attachment,  after  service  of  the  Notice,  it  might 
have  been  set  aside,  Barrilt  y.  Barritt  (a),  and,  consequently,  that  the 
Plaintiff  had  been  depriTod  of  an  advantage,  by  the  nnfoir  conduct  of  the 
Defendant. 

Mr.  Parry,  for  the  Defendant,  said  that  the  Defendant  did  notbformthe 
Plaintiff  that  he  had  obtained  an  Order  for  time,  but  merely  that 
[  *23i  ]   he  had  lodged  a  *Petiaon  at  the  Bolls  for  that  purpose :  that  the 
Defendant,  when  he  gave  the  Notice,  did  intend  to  Answer  the 

(a)  3  Swaxut  ddd. 
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1 812.— Rilling  v.  Bi!liii;r. 

Bill,  but  that  he  changed  his  iulcali on  on  fitiding  that,  tiie  liill  was  (loaiurra- 
ble;  that  the  Notice  di'l  not  preveut  thj  ri-iintiff  from  issuiii;^  an  Attach- 
ment, Stephens  v.  Neale  {h),  Newconil<c  v.  Jia>.rl[i),/s  (<?),  and  that,  as  no 
Attachment  had  been  issued,  the  Demurrer  was  liiud  in  due  time.  J^aU  In- 
dia Company  v.  Henchman  {d). 
The  ViCE-CnANCELLOU  : 
It  is  aot  uhrcudoubKi  to  conclude  that,  but  for  the  Notice,  the  Plalnail 
would  have  isdued  an  Auachmeut  against  the  Defendant;  the  Notice  dis- 
aiiued  Llie  Plaintiff  from  acting  as  he  would  otherwise  have  done.  The 
judgment  of  Lord  ELdon  in  Barritt  v.  Barritt,  is  conclusive  \ipon  this  Case. 
If  the  Defendant,  after  the  Notice  was  served,  changed  his  mii>d,  he  ought 
to  ha\  e  revoked  the  Notice.  I  fchinii  that  this  Demurrer  ought  to  be  taken 
off  the  File. 

Motion  granted,  with  Costs. 


*BiLusa  v«  Bnusa.  [  *2S2  ] 

Itn :  aodi  April  -  TTYIf.— CbMrmd&m 

Tps'fitor  L'Hvc  all  hii  Pmperfy  to  Tnixteef ,  in  Trost  to  mTe<;t  it  in  Securities  af  Tntfrwf,  for  the 
use  of  Nephew,  to  be  paid  at  sach  time  and  in  such  manner  as  the  Trubtecs  should  think 
fit  j  aod  when  the  Nephew  should  attain  21,  that  the  Tnutaea  ahoiild  paj  him  the  amount  of 
the  InlerMt  or  Piooeed*  of  the  M ooqr  coi««  lo  tfa«ir  haoda,  w  thcj  mi^  tiiiiik  most  for  Iiii 
ailrantage,  in  Weekly  or  QoavtBiiy  pajmoDti,  for  hM  VMA  tiMt  tho  Nephew  took  an 
alwolate  Intenet  in  Uie  Fropertj. 

Jambs  Billikq  made  Ub  Will,  dated  Hie  29tli  of  September  1817,  in  the 

following  words :    I,  Job,  BWing,  Surgeon  of  the  Ship  Bataria,  nbw  bound 
to  New  South  Wales,  in  the  service  of  bis  Bfajesty's  Government,  do  here- 
by make  this  my  last  Will  and  Testament.   I  do  hereby  give,  devise  and 
bequeath  all  the  Property  I  die  possessed  of,  whatever  it  may  consist,  Mon- 
ey, Goods,  Pay,  Debts,  Estates  and  Effects,  of  every  kind  or  sort,  which  I 
possess  or  am  entitled  to  at  my  decease,  unto  John  Billing  of  Quality-court^ 
Chancery-lane^  and  Allen  Billing^  of  86,  Strand,  London,  in  Trust  that  they, 
the  said  Johi  Billing  and  Allen  Billing,  do  invest  and  place  the  whole  Pro- 
ceeds and  AmouuL,  in  such  Seuurltied,  at  Interest,  for  the  use  and  benefit  of 
my  Nephew,  Jas,  Edw.  Billing,  to  be  paid  at  such  liuie,  and  in  such  man- 
ner, as  they  the  said  Jolui  Billing  and  ^l/Zeu  Billing  shall  see  fit  and  pro- 
per;  and,  when  the  said  Jas.  Edw.  Billing  shall  arrive  at  tlic  age  of  21 
years,  that  they  the  said  John  Billing  and  Allen  BMing  shall,  by  Deed,  to 

(»)  IHUULSW.  («) a Uitdd.  MS.  (tf) S Bro.  a  C m 
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ISaa^BUUng  Y.  BUling.   • 

iha  said  Ja»,  Mw.  BtUinff,  covenant  and  pay  th«  amount  of  the  Interest  or 
Proceeds  of  the  Money  and  Effects  which  shall  have  come  to  their  hands  as 
Otetees  as  aforasud,  as  they  may  think  most  for  his  advantage,  in  Weekly 

or  Qnarterly  payments,  for  and  during  his  natural  life." 
[  '283  ]  The  Testator  di<!d  on  the  30ih  of  Octoher  1810,  leaving  hia 
Father  his  sole  Next  of  Kin.  John  BUUng  died  in  November 
1819.  The  Testator's  Father  died  in  Decemher  1823.  The  Defendant 
ImBUUnjf  took  oat  Administration  to  him^and  also  to  the  Tcstaor,  with  the 
Will  aonexed.  James  Edw.  BiOing  died  on  the  15th  of  July  1830,  at  the 
age  of  19,  and  Intestate.  The  Plaintiff  was  his  Administrator. 

The  Bill  sahmittod  that  Jm.  JErdur.  BQHng  took  an  absolute  Interest  in 
the  whole  of  the  Proceeds  of  the  Testator's  l^tate  and  E&ots,  or,  if  not,  that 
he  took  an  ahsolnte  Interest  in  the  Dividends  and  Interest  which  accrued 
dne  thereon,  hetween  the  Testator's  death  and  his  own :  and  it  prayed  that 
the  Plaintiff  might  he  declared  to  be  entitled,  as  the  Administrator  of  Jos. 
Edw,  BUHnffy  to  the  Capital  of  the  Stock  in  which  the  Testator's  Estate  had 
been  invested,  and  that  the  same  might  be  transferred  to  him,  by  Allen  Bil- 
linff,  or  that  it  mi^t  be  declared  that  the  Plaintiff  was  entitled  to  the  whole 
of  the  Dividends  which  had  accrued  from  the  stock,  and  which  had  not  been 
properly  paid  or  applied  to  or  for  the  use  of  -Tamei  JSdw,  BHUnff,  and  that 
the  amount  thereof  might  be  paid  to  the  Plain  tiff. 

The  Defendant,  by  his  Answer,  said  that  JamM  Edw.  BiUmff  was  deaf- 
and  dumb  ;  and  that  he  believed  that  the  Testator's  intention  was  to  make  » 
Provision  tor  him,  for  his  life:  and  the  Defendant  submitted  thftt  the  Testap 
tor's  Estote,  subject  to  Jame$  Edw,  BiiUng'e  Life  interest  therein,  was 
vndisposed  of  by  his  Will. 

Sir  E.  Sugdm  and  Mr.  G-,  Bichanls  for  the  Plaintiff: 
I  *2^  J    Vamsf  Edw*  Billing  took  the  absolute  Interest,  m  the  Testa* 
tor's  property,  under  the  first  words  of  Gift.    Those  words  would 
have  been  sufficient  to  pass  the  Fee  in  a  Real  Esti^te.   Nnoland  v,  Sktpard 
{a)    The  eultsequent  words  are  merely  directory.   It  is  a  Principle,  which 
has  been  established  by  a  long  series  of*  Decisions,  not  to  cut  down  an  abso- 
lute Gift.    HarriBon  v.  Fareman  (h), 
Mr.  KmgU^  Mr.  EaytB  and  Sir  Cl-eorgt  Greg^  for  the  Defendant : 
The  latter  part  of  the  Will  controls  the  former.   The  provision  was  made 
for  a  Min(Hr,  who  could  not  roceive  the  Principal.  It  is  clear  that  the  Testae 
4or  did  not  suppose  that  he  was  giving  power  to  the  Trustees  to  pay  or  dia* 
pose  of  the  Capital.   If  the  Trostess  had  broken  in  upon  the  Principal  dull- 
ing the  Minority  otJametEdw,  BUUng,  they  would  have  committed  a  dear 
breach  of  Trust :  and  the  Will  ezpressly  directs  that,  when  JanM  Edw,  BU- 
(a)  s  P.  w.  191.       ■  (»)  s  Vm,  sot. 
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ling  should  attain  21,  the  Traatoes  should  pay  the  Interest,  as  t^iey  should 
think  TTi  for  his  advantage,  during  his  Life :  so  that  the  snhsequent  part 
of  t !    W  ill,  redooed  the  prior  .Bequest  to  one  for  life.  Daman  v.  TkumeCe), 

The  Vici-ChaFcellor  : 

In  the  first  part  of  the  Will,  there  is  an  absolute  Bequest:  and  I  oannot 
cnt  down  that  which  is  plain,  because  there  is,  in  a  subsequent  part  of  the 
Will,  an  imperfecilj  expressed  intention  that  Jame$  Bdw*  BUUng^  should 
take  for  life  only. 


•TOOKKR  V.  ANNErfLEY.         .  [  '2^0  ] 

1st  &  24th  May.— Tenant  Jbr  Life  —Timbtr. 

A  Tenant  for  Life  subject  to  Impeachment  for  Waste,  is  entitled  to  th«  Interaatof  Moil^piO* 
dttced  bjr  ibc  bale  of  Timber  cut  by  order  of  the  Court. 

Jambs  T6okbb,  Esq.  bj  his  Will,  dated  the  20th  of  Hiaj  1797,  devised 
his  Freehold  Estates  to  Arthur  AwMiUg^  WiXliam  G(nild  and  f^raneU 
^dwardea  WhalUiff  and  their  Heirs,  to  the  use  of  the  PlaintilT,  his  only 
Ghi]d,^and  her  Asngns,  for  her  Life,  subject  to  Impeachment  for  Waste, 
but  with  power  of  cutting  down  such  Timber  as  might  be  necessary  for  the 
Repairs  of  the  Estate,  with  remainder  to  the  Tmstees,  dming  the  Ufe  of 
the  Plaintiff,  in  Trust  to  preserve  Contingent  Remunders,  with  remainders, 
to  tho  Plaintiff's  first  and  other  Sons,  sueoessiTely,  in  Tail  Male,  with  re- 
mainders to  her  first  and  other  Daughters  in  Tail  Male,  with  remainders  to 
her  first  and  other  Sons,  in  Twl,  with  remainder  to  her  first  and  other 
Daughters  m  Tail,  with  remainder  to  the  Defendant  ffyde  Salnum  WkaU 
Ujfy  and  hisJAssigns,  for  his  Life,  subject  to  Impeachment  for  Waste,  but 
with  like  power  of  cutting  down  Timber,  for  necessary  Repairs,  with  re- 
mainder to  tiie  Trustees,  during  the  life  of  the  said  Sydt  Salnun  Whal^ 
Ifjff  in  Trust  to  preserve  Contingent  Remainders,  with  remainders  to  his 
Sons  and  Daughters,  in  such  manner,  and  for  such  Estates  as  were  therein- 
before limited  to  the  Issue  of  the  Plaintiff,  with  divers  remainders  over, 
and  with  the  ultimate  remainder  to  the  Testator's  own  right  Heirs. 

The  Testator  died  on  the  7th  of  March  1818,  leaving  the  Plaintiff,  his 
only  Daughter,  his  Heir  at  Law. 

*The  Plaintiff  was  unmarried :  the  Defendant  Jamu  Salmon   [  *286  ] 
Whalley,  an  Infant,  was  the  eldest  Son  of  the  Defendant  Sjfde 
Salmon  WhaU^^  and  was  entitled  to  tiie  first  Estate  of  Inheritance  under 
the  Will. 

(c)  a  Raw.  S9S. 
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The  Bill  alleged  that  there  were  growing,  upon  the  Testator's  Estates, 
several  extensive  Woods  and  Plantations  of  Oak,  Ash,  Elm  and  other  Tim- 
ber Trees,  >vhi(jli  were  standing  niuch  too  closely  together,  and,  by  reason 
thereof,  were  going  very  much  to  decay,  and  which,  if  permitted  so  to 
stand,  would,  every  year,  become  of  much  less  value,  and  ihat,  if  any  part 
thereof  ehould  be  cut  down,  and  the  Woods,  and  Plantations  properly  thin- 
ned, it  would  be  greatly  for  the  advantage  of  the  Persons  entitled  to  the 
Inheritance  of  the  Estates. 

The  Bill  prayed  that  it  might  be  referred,  to  the  Master,  to  inquire 
what  Timber  there  ^vns  i:;rowing  upon  the  Estates  which  was  im  a  decaying 
condition  by  reason  of  its  standing  too  thickly  in  the  Woods  and  Planta- 
tions ;  and  that  such  part  thereof  as  tlie  J I  aster  should  from  time  to  time 
direct,  might  be  cut  down  and  sold,  and  that  the  Money  arising  therefrom 
might  be  put  out  at  Interest,  under  the  direction  of  the  Court,  on  Govern- 
ment or  other  Security,  and  that  the  Interest  might  be  paid,  to  the  Plain- 
tiff, during  her  Life  ^  and  that  the  Money  so  invested,  might  bo  limited  and 
settled  to  such  Uses  and  for  the  Benefit  of  such  Persons  respectively  as  the 
said  Estates  comprised  in  the  Will  were  limited  and  settled. 

The  Defendant  B^de  Salmon  Whalley,  by  his  Answer,  admit- 
£  •237  ]  ted  the  allegations  in  the  Bill  as  to  the  Timber,  'and  said  that  if 
part  of  it  were  cut  down  and  the  Woods  and  Plantations  proper^ 
ly  thinned,  it  would  be  for  the  advantage  of  the  Persons  entitled  to  the  in- 
heritance of  the  Premises,  and  Bubmitted  to  the  Judgment  of  the  Court, 
whether  the  plaintiti  was  entitled  to  have  the  TnterMt  of  the  Proceeds  of 
(he  Sale  of  the  Timber,  paid  to  her  during  her  life.  » 

The  Infant  Defendant  submitted  his  Interest  to  the  Protection  of  the  Conrt- 

By  the  Decree  it  wa?  referred  to  ih^  Master  to  inquire  and  sttLte  whether 
there  were  any  and  what  Timber  Trees  standing  in  the  Woods  and  Planta- 
tions on  the  Testator's  Estate,  which  were  in  a  state  of  decay,  and  which  would 
not  improve  by  standing,  or  the  standing  of  which  would  be  prejudicial  to 
the  other  Trees,  and  which  it  would  be  for  the  Benefit  of  all  Parties  interested 
in  the  Estates  to  have  felled  and  sold. 

The  Master  reported  that  the  Timber  Trees  and  Saplini^s  desci  ii-od  in  the 
schedule  to  his  Report,  were  in  a  state  of  decay,  and  would  not  improve  by 
standing  ;  and  that  he  was  of  opinion  that  it  would  be  for  the  Benefit  of  all 
Parties  interested  in  the  said  Estates,  that  the  Trees  and  SapUngs  should 
be  felled  and  sold. 

By  the  Decree  on  Further  Directions,  it  was  ordered  that  the  Trees  and 
Saplings  mentioned  in  the  Report,  should  be  felled  and  sold,  and  the  Pro- 
ceeds brought  into  Court  and  invested. 

Mr.  Knight  and  ^Ir.  Loih,  for  the  Plaintiff,  now  contended 
[  '238  )    that,  as  the  Timber  had  been  foiled  and  'sold,  not  wrongfully, 
but  bjr  order  of  the  Court,  the  Plaintiff  was  entitled,  for  her  life, 
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to  tbe  Dividends  of  the  Stock  in  which  the  Proceeds  had  been  invested :  that 
it  W18  beneficial,  to  the  Persons  in  Remainder,  that  the  limber  abould  be  cut^ 
as  it  WM  gping  to  decay  and  would  not  improYC  bj  Btanding ;  so  tihat  thej 
woald  get  the  value  of  it  when  it  was  at  its  greatest  perfection,  ru  l  tho  Ten- 
ant for  Life  would  lose  the  interim  use  and  enjoyment  of  it.  Wickham  y. 
Wtckham  (d),  Delapoh  v.  DtlapoU  (h"). 
Sir  £.  Sugdtn,  for  the  Defendants : 

Tho  Plaintiff  IB  Tenant  for  Life,  subject  to  Impoaehment  for  Waste.  She 
may,  h  vcver,  cut  Timber  for  Repiurs:  bat  she  ia  not  entitled  to  the  value 
of  a  single  Tree.  If  the  Court  allows  her  to  reoeiye  the  Income  of  the  Stock 
in  which  the  Piodnce  of  the  Timber  has  been  invested,  she  will  take  two- 
thirds  of  the  Value ;  for  tho  Intenst  of  tho  Tenant  for  life  is  generally  esti- 
mated at  two-fhirds,  and  the  Interest  of  tho  RoYorsioner  at  one-third.  Tho 
Timber  hasboenftllod  at  the  insdg^tion  of  the  Tenant  for  Life.  The  Court 
had  no  power  to  break  into  the  SetHomont,  and  order  tho  Timber  to  be  fel* 
led,  the  Tenant  in  Tsil  being  an  Infimt,  «nd,  therefore,  inoapable  of  consent- 
ing: much  less  has  the  Goort  any  power  to  ^ve,  to  the  Tenant  for  Life,  a 
faurge  proportion  of  the  Proceeds,  when  she  is  not  entifled  to  die  Taloe  of  n 
single  Tret,  eicepi  for  neoessaiy  Repairs.  Btwi^  r,  WkUefidd  (tf),  Mil& 
«uiy  T.  Mlcbnt^  (d).  There  is  an  error  in  the  Report  of  the  for- 
mer Case,  which  is  coneotod  in  the  Note.  The  Case  of  ^D^ldpole  [  *239  ] 
T.  2>efiipo2€  cannot  bo  considered  as  an  anthoiity.  One  Par^ 
asked  for  the  Reference^  and  the  other  sabtmtted  to  it ;  and,  therefore,  the 
attontion  of  the  learned  Judge  nis  not  draim  to  the  question.  Wtd^am  t. 
Wickham  was  a  pecnliar  Case.  It  is  not  dear  that,  in  that  Case,  the  Tenant 
for  Life  was  not  entitled  to  cat  the  Timber :  and  the  Order  referring  it  to  the 
Matter  to  inquire  what  Timber  ought  to  be  cut,  was  made  by  consent.  In 
(Monre  t.  Mome  («)  it  appears,  onreforiing  to  the  Regbtrar^s  Book  (f)^ 
Ibat  the  Order  was  made  by  arrangement  between  all  the  Parties,  and  after 
tihe  Matter  i(fa§S0U9)aA  hesitated  tomake  the  Order.  So  that  nothing 
can  be  more  meagre,  in  point  of  authority,  than  the  Claim  of  the  flaintiff  in 
atk  Canse,  to  be  paid  the  Interest  of  the  Timbermoney,  for  her  life. 

The  YiobChancellob: 

In  this  Case  the  Bill  was  filed  by  Miss  Tbeker^  who  is  Tenant  for  Ijfe  of 
the  Estate  in  qnestion,  anbject  to  Impeachment  for  Waste,  but  with  a  pow- 
er of  cutting  down  such  Timber  as  may  be  necessary  for  the  Repairs  of  the 
Ritate.  The  Bill  was  filed  against  the  Tenant  for  Life  in  remainder,  and 
his  Son,  who  is  the  first  Tenant  m  Tail  in  eiistence,  and  it  represented 
that  there  was  Timber  upon  the  Estate  which  was  going  to  decay :  and  the 

(a)  19  Yes.  419.  (6)  17  Ve<.  160.  (e)  tP.  W.SSS. 

4  Bra C  C.  7S.        («)  Cited  IS  T«s.  418.      U)  Beg.  Ub.  B.  1614, fo.  1149. 
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BUI  prayed  that  it  might  bo  referred  to  tiio  ifoteer  to  inquire  nhsX  ^Citnber 
there  waB  growing  upon  the  Estate,  which  was  in  a  decajing  condition  by 
reason  of  its  standing  too  tiiickly  in  the  Woods  and  Plantations,  and  that 
snoh  part  thereof  as  the  Master  should  from  time  to  time  direct,  might  be 

cut  down  and  sold.  An  Order  has  been  made  under  which  Tim- 
[  *240  ]   her  has  been  *cut,  and  now  the  question  is  what  is  to  be  done 

with  the  Produce  of  the  Timber  which  has  been  sold.  It  was 
insisted,  bj  the  Gounsel  for  the  Defendant,  that  there  is  no  authority  by 
which,  in  a  Oase  like  the  present,  the  Gourt  is  justified  in  giving  the  In- 
come of  the  Fund  arising  from  the  sale  of  the  Timber,  to  the  Tenant  for 
Life  in  possession.  With  respect  to  the  Oase  Bewkk  WhUfUldt  it 
appears,  when  it  is  contrasted  with  the  Extract  firom  the  Kegistrar's  Book 
wMch  is  contained  in  a  Kote  upon  that  Gase,  that  it  is  not  rightly  report- 
ed;  for  it  appears  that  not  only  the  fitcts  of.  the  Gase,  but  also  what  is 
represented  sa  the  lord  Chan^Mn^t  Judgment,  are  not  CQxrectlj  given. 
But  it  is  observable  that  the  Lord  Cfhmedbr,  in  his  Judgment,  admita 
that,  if  there  be  any  damage  doae  to  the  Tenant  for  Life,  he  oug^t  to  have 
compensation  in  respect  of  that  damage. 

There  are  not  many  authorities  upon  the  question  now  before  me ;  but  I 
apprehend  that  the  principle  upon  which  the  Gourt  acts  in  directing  Timber 
to  be  out  in  cases  Ifte  the  present,  is  not  the  personal  Benefit  of  the  Par- 
ties, but  the  Benefit  of  the  Estate  itself— the  Inheritance.  That  proposi- 
tion is  laid  down,  by  the  present  Matter  of  ih»  ScU$^  in  a  Gase  of  Muscy 
V.  JStttsey  ((/).  Kow  it  is  quite  desr,  from  Xewis  BowU^$  (h)  Gase, 
that,  where  there  is  a  Tenant  &r  Ufe  unimpeachable  of  Waste,  or  there  is 
no  Tenant  for  Life  unimpeachable  of  Waste,  if  Timber  is  severed  from  the 
Estate,  by  the  act  of  a  Trespasser  or  by  a  Tempest,  the  ^Rraber  belongs 

either  to  the  Person  who  represents  the  Inheritance  as  bemg  Ten- 
[  *241  ]   ant  Ibr  life  without  Impeachment  *of  Waste,  or  to  the  Person 

who  has  the  Inheritance,  in  ease  there  be  no  such  Tenant  for 
Life.  It  is  also  a  settlcl  Rule,  in  this  Gourt,  that,  whether  there  be  an 
Estate  unsettled,  or  an  Estate  settled,  no  Person  who  commits  a  Trespass, 
shall,  by  his  own  wrong,  have  any  Benefit  of  the  Timber  cut  With  re- 
spect to  the  unsettled  Estate,  the  point  was  decided  in  the  Gase  of  TidUt 
V.  TuUet  (0  There  an  Infant  was  seised  in  Fee  ;  and  the  Guardian,  who 
was  the  Mother,  cut  down  the  Timber,  as  upon  the  part  of  the  Infant. 
The  Heir  of  Htkt  Jahskt  brou^t  bis  Bill  to  have  the  Money,  which  arose 
from  the  sale  of  the  Timber,  secured  ;  and  the  Court  held  that  no  Benefit 
whatever  should  result  to  a  Person  who  might  become  the  sole  Next  of  Km- 

(g)  5  Madd.  44.  (A)  11  Sep.  79. 

(i)  I  Dick  328;  S.  C.  Amb.  870. 
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of  the  Infant ;  bnt  that  the  Monej  should  be  reserved  for  the  Benefit  of 
Party  entitled  to  the  Inheritance.  With  respect  to  the  Case  of  a  settled 
Estate,  what  took  place  in  the  Case  of  }V3Uam9  2%e  Duke  of  Sol* 
ton  (ft),  shows  that  a  Tenant  for  Life  who  is  impeachable  of  Wastes  shall 
have  no  Benefit  from  the  Timber  that  has  been  cot  down. 

In  this  particular  Case,  the  Plaintiff,  who  is  Tenant  for  Life,  i^presents 
that  though  she  herself  has  no  right  to  cut  the  Timber,  it  is  for  the  Benefit 
of  the  Inheritance  that  the  Timber  should  be  cut.  Kow  what  have  been  the 
Decisions  upon  the  Question  now  under  consideration.  There  seems  to  hvn 
been  a  considerable  hiatus  in  the  Decisions,  from  the  time  of  Lord  Alwm» 
ley,  down  to  the  Case  of  IiewU  v.  Ooy,  which  is  mentioned,  by  Sir  WU- 
Ham  (jfrant^  in  the  Case  of  Wi<^am  t.  Wie^am  (T),  It  ap- 
.  pears,  in  WUliam  The  Duke  of  BoUon^  that,  if  *the  Tenant  [  *242  ] 
for  Life  had  not  done  the  wrongful  act,  Lord  Thtrlow  would 
have  permitted  him  to  receive  the  Dividends  of  the  Stock  in  which  the  pro- 
duce of  the  Timber  was  invested :  and  it  appears,  from  what  Sir  WUUtm 
Grant  says,  in  the  Case  of  Wiekkam  v.  Wiekham^  of  the  Case  of  Leun$  V. 
Crayy  which  was  before  Lord  Bonlnnitk  1798,  that  his  Lordship  gavo  the 
Interest  of  the  Timber-money  to  the  Tenant  for  lAfe,  as  Lord  BUm  did  ift 
the  Case  of  (hbame  r.  Otbome  (m),  and  it  also  appears,  by  some  of  tha 
multifarions  proceedings  which  took  place  in  that  Cause,  the  whole  of  whioh 
I  have  read  over  in  the  Registrar's  Book,  that  not  only  was  the  Interest 
given  to  the  Tenant  for  Life,  bnt  part  of  the  Money  which  had  arisen  from 
the  Sale  of  the  Timber,  was  actually  applied  in  dischari^ng  the  Incumk 
brances  which  the  Tenant  for  Life  was  bound  to  keep  down ;  and  in  Wiek- 
ham  v.  WiMam,  after  the  matter  had  been  fully  argued.  Sir  fFiUiani 
Grant  held  that  he  was  bound  by  what  both  Lord  T^urhw  and  Lord  it^st- 
lifn  had  done.  And  then  there  is  the  Deciaon  of  Sir  William  Grants  in 
Wiekham  y.  WiehhoMy  in  the  year  1814,  to  the  same  effect  as  Lord  Eldon*$* 
I  think,  therefore,  that  there  is  not  only  sufficient  principle,  bnt  that  I  am 
actually  bound,  by  the  authorities,  to  say  that,  in  this  Case,  the  course  that 
has  hitherto  been  adopted^  ouglu  to  be  persevered  in,  and  that  the  Costs  o£ 
all  Parties  ought  to  be  paid  out  of  the  Fund  which  has  arisen  from  the  Sal« 
of  the  Timber,  and  that  the  Tenant  for  Life  is  entitled  to  the  Interest  of 
the  Fund  remaining  after  the  payment  of  the  Costs. 

(&)  1  Oes.  72.  [1]  19  y«i.  4SS.  {m}  IS  Yd.  418,  dM. 

Vol.  V.  20 
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[  •243  ]  •Newcomb  V.  Mathew. 

1832  :  3(1     Alh  May.— 77/7ifi  of  Mills.— Fcirhncc. 

A  new  erected  on  llic  site  of  nn  ancient  Mill  is  exempt  fiom  Tithes  :  but  if  it  is  boilt  part- 
ly on  ihc  site  of  llic  anciei.t  Mill,  and  pAn\j  on  a  new  site,  it  is  not  exempt. 

In  a  svit  for  Tithes  bclweea  a  Vicsr  ud  the  Oecnpfer  of  a  Hill,  ui  old  M«p  of  the  ParUu  Iw* 
loDstng  to  the  Lord  of  the  Manor,  was  not  admitted  aa  Bvidcnce  for  the  Defendant 

Tin:  IMaiiitifif  was  tho  Vicar  of  Tottenham  in  Middlesex:  the  Defendant 
uas  the  occu}/ier  of  a  Water  Corn  Mill  iu  the  same  Parish.  Tlic  Bill  pray- 
ed for  an  Account  and  payment  of  the  Sums  of  Money  and  other  Remuner- 
ation received,  by  the  Defendant,  in  respect  of  the  Mill  and  tho  Corn  and 
Grain  ground  thereat,  since  tho  Plaintiff's  induction  in  November  1824,  ilto 
Plaintiff  offering  to  make,  to  Defendant,  all  just  allowances,  in  respect  of 
the  llcnt  and  Expenses  of  the  Mill. 

The  defence  set  up  in  the  Answer,  was  that  the  Mill  was  exempt  from 
Tithes,  as  having  been  built  upon  the  site  of  an  ancient  Mill :  and,  in  order 
to  prove  that  fact,  a  Map  of  the  Parish,  dated  in  1619,  and  belonging  to  the 
Lord  of  the  Manor,  was  produced  by  his  Steward. 

Sir  E.  Su^jilen,  Mr.  I*epf;s  and  Mr.  Bellasis,  for  the  Plaintiff,  objected 
to  tlic  production  of  the  Map  as  Evidence,  because  the  question  in  tins  Suit 
related  to  a  private  Right,  and  the  Map  was  a  private  one  and  related  to 
private  property,  and  did  rtot  comc  out  of  the  possession  of  any  Person  under 
whom  the  Piaiiitiff  claimed. 

Mr.  Affar  and  Mr.  Ducktcorth  for  the  Defendant,  said  that  the  Map  was 
an  ancient  one,  and  belonged  to  the  Lord  of  the  Manor,  who  waa  interested 

in  its  being  correct. 
[  *244  3       'The  Vice- Chancellor  ruled  that,  as  the  Right  in  question  in 
this  buit,  was  a  private  Hight,  tho  Map  was  not  receivable  as 

Evidence. 

At  the  conclusion  of  the  arguments,  His  Honour  delivered  tho  following 
Judgment:  T  liave  always  understood  the  Law  to  be  that,  where  an  ancient 
Mill,  which  was  exempt  from  Tithes,  has  been  taken  down,  or  destroyed  by 
Fire  or  any  other  accident,  and  a  new  one  has  been  erected  on  the  same  site, 
the  exemption  extends  to  the  new  Mill:  but,  if  the  new  Mil!  is  erected  part- 
ly on  the  old  site  and  partly  on  a  new  one,  that  it  is  not  protected  from 
the  payment  of  Tithes.  In  this  Case  the  Evidence  shows  that  the  Mill  in 
the  De  fendant's  occupation,  was  not  wholly  erected  on  the  foundation  of  the 
old  Mill,  but  partly  on  the  site  of  tho  old  Mill,  and  partly  on  a  new  founda- 
tion. There  must  therefore  be  an  account  of  the  Tithes  of  the  whole  Mill, 
as  far  as  it  has  been  employed  in  grinding  Com  and  Grain  for  hire*. 

*  The  Defendant,  in  his  Answer,  sniJ  thnt  lie  hnd  carried  on  the  biuincasof  n  Mealman, 
and  had  BMd  hit  MiU  for  gri&diog  Cora  and  Qraia  into  Meal  and  floor  for  the  pupcMS  of  his 
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"  Declare  that  the  Plaintiff  is  entitled  to  the  Tithe  of  the  Profits  of  the 
Water  Corn  Mil!  in  the  Pleadings  mentioned,  so  far  as  it  has  been  employed 
in  L'rinding  Corn  atid  Grain  for  liire.  And  this  Court  doth  order  and  decree 
that  the  Ma»ter  do  take  an  account  of  such  Tithe,  and,  to  that 
end,  it  \s  ordered  that  he  do  take  an  *account  of  tho  quantity  of  £  *245  J 
Com  and  Grain  ground  for  hire  in  the  said  Mill,  from  the  27th 
daj  of  November  1824,  to  the  time  the  Defendant  ceased  to  be  the  occupier 
thereof,  and  also  an  account  of  the  Sums  of  Money,  or  other  remuneration 
as  toll,  received,  by  the  said  Defendant,  in  respect  of  the  Corn  and  Grain 
BO  ground  for  hire  :  And  it  is  ordered  that  the  Master  do  set  a  yearly  value, 
in  the  nature  of  a  Rent,  upon  the  said  Water  Corn  Mill,  in  respect  to  its  use 
in  grinding  for  hire,  and  allow  tho  Defendant  such  Rent :  And  it  is  ordered 
that  the  Matter  do  also  make  an  allowance  to  the  Defendant  in  respect  of 
Servants'  Wages,  Repairs  and  other  incidental  Expenses,  having  regard  to 
tho  relative  proportion  of  the  grinding  of  Com  and  Grain  therein  for  hire, 
and  the  other  purposes  to  which  the  said  Mill  has  been  applied  during  the 
before  mentioned  period :  And  it  is  ordered  that  the  Master  do  charge  tho 
Defendant  with  one-tenth  part  of  the  amount  reeetved  by  him  for  such  grind- 
ing for  hire  as  aforesaid,  after  deducting  from  such  Sum  of  Money  as  shall 
be  by  him  allowed  to  tho  Defendant  In  xespeet  of  the  Bent  and  the  other 
nattOYS  aforesaid." 


The  Ahobnet-General  o.  Jostes.  [  *2i6  ] 

ISSSl    8d  fAKj.—Prnrtlce.—Ditmissal  of  BUI, 

In  comji'itirifj  ihc  tlnic  vfthin  which  n  Hil!  mny  be  dismlssoti,  on  tlic  ground  of  no  proco<'din«»§ 
hnring  been  taken  siticc  tho  Ans'ncr  was  filed,  tho  intcrrals  incntioDcd  in  tho  Niuciccath, 
amended  Order,  are  not  to  bo  rcckoocd. 

The  Answer  was  filed  on  the  ZOlk  of  December  1881.  It  had  not  been 
excepted  to,  nor  had  any  farther  proceedings  been  taken  in  tho  Cause. 

Mr.  CockertUy  for  the  Defendant,  now  moved  to  dismiss  the  Information 
and  Bill,  for  want  of  prosecution.  He  said  that,  nnder  the  Fourth  of  Lord 
Zjfndkttnt*9  Orders,  the  Answer  was  to  be  deemed  sufficient  at  tho  oxplra* 
tion  of  two  Lunar  Months  from  tho  80th  of  December  1881 :  that,  by  the 
Sixteenth  Order,  as  amended,  a  Defendant  is  not  at  liberty  to  more  to  dts* 
miss,  after  the  expiratton  of  two  Months  from  the  time  when  the  Answer  is 

•aid  bosincss.  Sco  To\cnley\.  ColtyaU,  atUe^  Vol  II.  p.  23",  and  Browne  v.  WW/jjfy,  ibid.  303. 
The  Cotes  aa  to  the  Tithes  of  MiUs  arc  collected  aad  observed  upon  in  1  Eaglo  on  Tithca* 
S77*  tCaig. 
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to  be  d  n  nied  suHicicht :  ami  that,  in  thU  Case,  more  than  four  Mouths  had 
clat  s '  1  siiice  the  Answer  wa<>  filed. 

Mr.  AVr",  for  iho  Plaintiff,  m\d  that,  hy  tlio  Nini'teenia  auuiMlcd  UrJer, 
the  tirne  betweea  the  last  Seal  after  ^^ic!laeltnas  Term  and  tho  10th  of  Jan- 
uary 1831,  which  was  the  first  Seal  before  Hilary  Terra,  wa?  not  lo  be  reck* 
oned,  and,  cousequcutly,  that  the  Motion  to  disiniss  wa"  pi  em  iiurc. 

Aud  the  Vice-CJtancellor  so  ruled,  and  lefuscd  the  Motion. 


[  *217  ]  •liAXBox  V.  Morris. 

I8S2:  24th  Mardi,  13th  April,  iind  12th  Dcc^Zm  Ptrntott—Nuhx. 

TIic  I'l  rimlff  prcvioti<;  to  \u<  marrin^re  with  .I.V  DmrStcr,  wrote  n  Lefr."^r  ra  .1  inqniring' 
wliui  Jurtuue  iiis  I)uu<;ii(cr  was  cinitlctl  to.  A,  in  iv;.lv.  wrote  to  the  Piuiiuirt',  nnd  citiitcd 
t!ial  ccrtaiu  Ilou&Cii  were  tnliiilctl  ou  \n%  ilau;;!.ttT,  a!u  r  decease.  A.  died,  leaving  liis 
Daughter,  liitt  only  Child,  ntul  iiiiTinj;  dcvbcd  nil  \m  1t<fll  Ki.iatrs  lo  his  Wife.  It  was  th«n 
discovered  tliat  A.  was  Tcnnnt,  in  Tail  M  do.  nT  tin  Houses,  w  jifi  K*"v€r^ion  to  hitnticlf  in 
I't'C.  Jti  l.ii,ij.(rv  181C,  the  Piaiiiliff  and  liis  Wif.-  liUd  a  Hill  nfrainst  -l.'s  wiiion.  {who 
was  in  possessiou  of  ihc  Iiou#cjs,  to  huvc  the  II«iu»t'*  convrvcU  lo  iho  PlaiutiJT s  Wife,  con- 
fonnaMy  to  tlic  reprcBcntation  in  ihc  Letter,  nnd  for  a  Itctoivcr,  and  an  Injunction  to  (-taj 
proocedjflgs  at  Law.  Ati  Injunriion  was  grauteil,  ond  the  Widow  having  put  in  her  An* 
6wcr,  the  Injnmtion  wns,  in  Jimti.iry  1818,  tontiniicil.  On  the  Aamc  dnv  tiie  Plnintift"  ob- 
tnincd  an  Order  to  Amend,  liut  did  not  net  upon  it,  <>\-  tiike  ouy  liiither  procccdin^'5,  till 
]^l<iy  1820.  In  April  li^l8,  the  Widow  n)ortguj.id  ii:<.-  lIoui>e!<,  lui  ycais,  lo  //..and,  in 
May  ISI^i  she  sold  an  Annuity  to  i/.,  and  scrnrcd  it  by  a  Convcyaoce  of  the  Honsesio 
TniMccs  in  Fec}  aod  in  May  1819  she  sold  and  c  onvryrd  the  Hotitcs,  auljert  to  the  Mort> 
ga};c  and  Annuity,  to  W.  in  I'l  e.  Neither  //..  \\\  i;nr  M.  had  tVrn  r.ny  nytiic  of  the  Suit, 
or  of  the  PlaintilF's  claim.  In  Janu  ary  1 '20.  :it  \v!ii.  Ii  time  J/,  iiad  notice,  the  Ifnu^cs 
were  puithastd  by  aud  eouveycd  to  liiui  l»y  11.  uiid  U'.  In  ilay  1820,  tiie  liili  was 
amended.  The  Widow  having  gone  abroad  without  answering  the  amended  Bill,  a  Dectee 
wn^  taken  con/rs.«o  tigninst  her  iti  November  1822.  In  I)c<  en>lier  following,  the  Plain* 
tiff  had  notice  of  the  ronvrynnc**  lo  A/.,  hut  did  not  nmke  him  n  Party  to  the  Suit,  and  op- 
pOkcU  \iia  Htlendiiig  the  Musltr  upon  tlie  inquiricii  duected  by  the  Decree.  In  Mareh  lasi, 
the  PlaimiflT  filed  o  Bill  against  1/.,  stating  the  proeccdiog  in  the  ordinal  Suit,  and  praying 
that  If.  night  be  decreed  to  convey  the  Hoitsea  to  the  FlaintilF's  Wife,  and  for  a  Receiver. 
M.  put  in  his  Answer,  nnd  relied  on  the  delay  in  the  proceedings  of  the  original  Snit,  the 
Deercc  having  been  tak^ii  /  .-nrf-sso  the  want  of  notice  in  //.  iuid  IT.  and  in  liim^rlf 
when  he  purchased  the  Annuity,  mul  on  the  Pliiiniitr  not  haviiii;  tnade  him  a  Party  to  that 
Salt ;  bitt  the  Court,  on  notion,  granted  a  Keceiver. 

Tbb  Plaintiff,  Dr.  Landon,  jTcvious  to  his  marriage  with  tho  Plaintiff, 
Maria  Auguatina  his  Wife,  wrote  a  Letter  to  John  Rmd^y  ^E^** 

[  *248  J  tho  Lady's  Father,  requesting  'to  bo  informed  what  provision 
Mr.  lUadij  intended  to  make  lor  his  Daughter,  and  what  Fop' 

tunc  she  was  entitled  to.    Mr.  Ravhi,  in  rei»ly,  wrote  a  Letter  to  Dr. 

Landony  dated  the  29th  of  April  1800,  statini;  that  he  was,  at  that  time, 

unable  to  give  up  more  than  a  House  at  Bath',  and  a  i«'reehold  Estate,  in 
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Cheshire^  called  Coppenhall,  and  that  another  Estate,  called  the  OakJtangei 
i/ii// EsUie,  and  three  Houses,  in  Lime-street,  London,  vrcre  entailed  OD 
bU  Daughter  after  bis  decease.  In  June  1800,  Mr.  Heady  proposed  to 
Br.  Landon  to  insure  his  life  for  2,000Z.,  to  which  the  latter  agreed ;  and, 
on  the  17th  of  that  rrionth.  a  Memorandum  of  Agreement  was  signed  by 
Dr.  Landon  and  Ready^  by  which  the  latter  agreed  to  settle  the  House  at 
Bath^  and  the  CoppenhaU  Estate,  on  Dr.  and  Mrs.  Landon,  and  their  is- 
sue ;  and  Dr.  Landon  agreed  to  insure  his  life  f  >r  2,000?.,  for  the  sole 
benefit  of  bis  intended  Wife,  in  case  sbe  sbould  survive  him  Dr.  London^ 
as  it  was  alleged,  signed  tbe  Memorandum  on  the  faith  of  the  representa- 
tbas  contained  in  the  Letter,  and,  particulm  ly,  tliat  Mrs.  Landon  would 
be  entitled  to  tbe  Oakhanger  Ef;tate,  and  the  Houses  in  Xtme^etrM^,  on 
Mr.  Ready's  decease.  On  the  20th  of  June  1800  the  marriage  was  sol- 
emnised ;  and  Dr.  Landon  immediately  insured  his  life  parsoant  to  tbe 
Agreement,  and  be  had  ever  since  continued  to  keep  the  Insurance  on  foot. 
Mr.  Ready  was  a  Widower  at  the  time  of  the  marriage  ;  but  he  afterwards 
married.  In  April  1818,  he  died,  leaving  bis  Wife,  8arah  Albina  Rea^ 
and  Mrs.  Landm,  his  only  Cbild,  bis  Heir-at-Law,  bim  surviving.* 

On  the  28th  of  Febmary  1881,  tbe  MatUr  made  a  separate  Report,  by 
whicb  he  found  tbat,  by  an  Indenture  of  the  8th  of  April  1818,  Mrs.  Mead»f 
mortgaged  the  Honses,  to  Messrs.  EopkinMny  for  500  years,  for  securing 
1,300^  and  Interest ;  and  that,  by  an  Indenture  of  the  12th  of  June  follow- 
ing, Messrs.  Sapkhmn  assigned  the  Mortg^  to  TF.  SUad  King ;  and 
that,  by  Indentures  of  the  18th  and  14tb  of  May  1819,  Mrs.  Rtady  granted 
an  Annuity  of  108^  to  Chorge  Morn$^  and  charged  tbe  same  upon  the  Zime- 
ttreet  Honses,  and  also  conveyed  the  Houses  to  two  Trustees  in  Fee,  upon 
certain  Trusts  for  better  securing  tbe  Annuity,  and  subject  thereto,  in  Trust 
for  herself  in  Fee ;  and  that,  by  Indentures  of  the  19th  and  20th  of  May 
1819,  Mrs.  conveyed  tbe  Houses  to  T,  T,  Wright  in  Fee,  subject  to 

tbe  Annuity  and  the  Securities  for  tbe  same  ;  and  that,  by  Indentures  of 
the  25tb  and  26th  of  January  1820,  Wright  and  King^  together  with  ce^ 
tain  other  Parties,  conveyed  tbe  Houees  to  MorrU  in  Fee :  and  tbe  MatUr 
found  tbat,  by  tbe  means  aforesaid,  the  Legal  Estate  in  the  Premises,  was 
then  vested  in  iMoms. 

On  the  31st  of  March  1831,  the  Plaintiffii  filed  a  Bill  ag^nst 
iUbm's,  stating  to  tbe  effect  aforesaid,  and  *tbat  the  Plaintiffs   [  *252  ] 
were  advised  and  anbmitted  that  it  was  established,  by  the  Decrees 
and  Orders  aforesaid,  that  they  were  entitled  to  have  the  Houses  conveyed 
to  Mrs.  Landon^  and  to  receive  the  Rents  accrued  since  Mr.  Beady^*  death ; 

•  OwiBgto  a  deftd  of  flu  copy,  the  printer  onitidt  a  paragraph  At  Ibit  place,— tha  rob- 
rtaatial  mtlar  «f  wUdi,  wfll  b«  found  in  the  eTnopsis  «t  Ae  heed  of  this  cne. 
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and  charging  tliat,  -wlicn  the  Plaintifia  commenced  their  Suit  against  Mrs. 
Meadf/,  she  a'one  was  seised  of  the  Legal  Estate  in  tlic  TTonse'^,  and  that 
Morris  and  the  several  Persons  through  or  under  v,  liom  he  claimed,  acquired 
their  Estates  and  Interests  in  the  Premises,  from  or  under  her,  and  by  vir- 
tue of  the  Conveyances  mentioned  in  the  Report,  all  of  Avhich  ;vcre  made 
after  the  commencement  of  the  said  Suit,  and  that  J)/  /-;  / s  uas,  therefore, 
bound  by  the  Decrees  and  Proceedings  in  that  Suit,  and  that  the  Plaintiffs 
were  entitled  to  the  benefit  of  them  against  Morris,  and  that  he,  before  he 
completed  his  purchase  of  the  Annuitj,  or  before  he  completed  his  purchase 
of  the  Premises,  was  aware  of  the  Suit,  and  had  heard  that  the  Premises 
were  Uie  subject  of  Litigation  between  the  Plaintiflfa  and  Mrs.  Ready,  and 
was  aware  of  the  Letter  of  the  29th  of  April  1800,  and  of  the  Plaintiffs' 
elum  under  the  same,  and  that  the  Title-deeds  of  the  Premises  were  in  the 
poSSesstOD  of  the  Plaintiffs.  The  Bill  prayed  that  Morrii  might  be  decreed 
to  convey  the  Houses,  to  Mrs.  Landon,  and  to  let  the  PlaintiflEs  into  posses- 
sion thereof,  and  to  account  to  them  for  the  Bents  received  by  him,  and  to  de- 
liver np  to  them  all  Deeds  and  Writings,  in  his  possession,  relating  to  the 
Premises,  and  that  a  Beceirer  might  be  appointed. 

Morris y  by  his  Answer,  dented  all  knowledge  of  the  Letter  of  April  1800« 
and  said  that,  if  any  such  Letter  was  written,  it  did  not  state  the  origin  or 
nature  of  the  Entail,  or  what  Interest  Mrs.  London  bad  in  the 
[  *258  ]  Houses,  *and  that  Dr.  Landon  might,  with  common  diligence, 
have  ascertained,  and  was  bound  to  inquire  what  was  the  nature 
of  such  Entail,  and  whether  the  same  existed  or  not :  he  denied  that  the 
marriage  was  agreed  to  upon  any  other  terms  than  those  contained  in  the 
Marriage  Articles  of  June  1800  :  he  said  that,  after  Mr.  Ready  s  death,  a 
Memorandum,  in  Dr.  LandorCe  hand-writing,  wns  found  enveloped  in  the  Ar- 
ticles, containing  a  dcscripion  of  Mrs.  Landon' 9  fortune,  but  in  which  the 
Houses  in  Lime-ntreet  were  not  mentioned,  and  that  such  Memorandum  was 
evidence  that,  before  the  Articles  were  prepared,  the  Parties  had  discovered 
that  those  Houses  were  not  entailed  on  Mrs.  Landon,  and  that  sho  had  no 
Interest  therein  :  that  the  Title-deeds  of  the  Houses,  which  were  taken  p08* 
session  of  by  Dr.  L^r/J-m  on  Mr.  Ready*  b  death,  related  to  the  liUe  there* 
to  long  anterior  to  1762  ;  that  Mrs.  Weedon,  long  prior  to  that  year,  was 
soiled  in  Fee  of  the  Houses,  so  that  Mrs.  Jieady,  as  claiming  under  the 
Wills  of  Mrs.  Wwdon  and  Mr.  Ready,  was  able,  in  1818,  to  show  a  Title  to 
the  Houses  of  more  than  60  years,  without  referring  to  those  Title-deeds  :  he 
denied  that  the  Letter,  if  it  ever  existed,  had  been  lost  or  mislaid  by  the 
Plaintiffs,  or  that  they  gave  notice,  to  Mrs.  Readyy  or  her  Solicitor,  of  their 
pretended  finding  of  it:  ho  said  that  there  were  important  variations  between 
the  ori^pnal  and  the  amended  Bill,  and  that,  in  the  former,  it  was  not  pie. 
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tended  that  the  Letter  had  been  lost  or  mUUtd  and  was  aftcnrarde  found, 
and  that  an  allegation,  which  had  been  introduced  into  the  latter,  that  the 
Title-deeds  of  the  LiiM-tiria  Hooaes,  were  treated  and  constdcre^l,  bj  Mrs. 
Biady^  aa  belonging  to  the  Plaintiffe,  was  nntrne :  he  said  that  Messrs. 
B^pkimon  had  no  notice  of  the  Soit  institnced  agatnat  Mrs.  Ilea- 
dEy,  *or  of  the  chum  of  the  Plaintiflb,  and  that  he,  McrrU^  had  no  [  ^54  ] 
notice,  and  had  never  heard  thereof,  when  the  Indentures  of  May 
1819  were  executed,  but  believed  that  Mrs.  Rea^  was  aeiaed  in  Fee  of  the 
Houses,  and  that  she  manifested  a  clear  Title  thereto,  for  more  than  60 
years,  subject  only  to  the  Mortgage :  that  the  Release  of  January  1820 
contained  a  Covenant,  on  the  part  of  T*  T.  Wright^  to  take  the  neceasaty 
steps  ibr  bringin;;  the  then  pendiog  Suit  of  the  Plaintifla  to  a  termination, 
and  gat  the  Tide^eeds  of  the  Ileuses  out  of  the  MaiiUr^9  Office,  and  deliv- 
ered to  htm,  MorrUy  and  to  indemnify  him  from  the  Costs  of  the  Suit;  that 
he  paid  the  Purchase-money  for  the  Houses,  and,  on  the  execution  of  the 
la8^mentioned  Release,  was  let  into  the  receipt  of  the  Rents,  and  had  so 
contmued,  without  claim  or  molestation,  until  the  filing  of  the  Bill  against 
him:  that  he  was,  for  the  first  time,  inform^  of  the  original  Suit,  a  few 
weeks  before  he  purchased  the  Houses,  and  he  daimed  the  benefit  of  the 
^I'^a^gc  and  other  Deeds,  in  bar  of  the  Plaintiffs'  claim ;  that,  though  the 
Plaintiffs  obtained  an  Order  to  amend  their  Bill  on  the  29th  of  January  1818, 
they  delayed  acting  thereon  until  May  1820,  which  was  some  months  after 
ho  had  parchased  and  paid  for  the  Houses  :  that  the  Plaintifij}  did  not  pro- 
cure an  Attachment  against  Mrs.  Rtady  for  not  putting  in  her  Answer  to 
the  amended  Bill,  until  the  8th  of  November  1820 :  that  the  Decree  of  Xo- 
vcuiber  1822  was  made  without  notice  to  him,  and  that,  in  December  follow- 
ing, the  Piaititiffs  had  noucu  that  the  Houses  had  been  conveyed  to  him  ; 
t!ki'  lie  endeavoured  to  appear  before  the  Mastery  on  the  Inquiry  directed 
by  tlio  Decree,  but  his  appearance  was  objected  to  by  the  Piaititiffs,  on  the 
ground  that  Lc  was  no  party  to  the  fculi ;  thai,  iu  Lonsecjuence  of 
such  'objection,  the  proceedings  before  the  Mtuter  were  ex  jnii  ti%  [  •255  J 
and  took  place  in  the  absence  of  him,  Morris,  by  reason  whereof 
some  of  the  most  material  facts  in  the  Case  were  not  in  evidence  before  the 
Muster y  but  were  suppressed  and  concealed  from  him,  and  that  the  *MasLer 
was  prevailed  upon  to  make  his  Report  of  the  17th  of  March  1827,  in  which 
be  stated  and  found  divers  matters  not  referred  to  him,  lo  the  prejudice  of 
the  question  in  dispute  between  the  Plaintiffs  and  him,  Morris,  and  that,  if 
such  matters  were  propc  r  to  be  inquired  into,  then  the  Master^  bv  such  sup- 
pression and  concealment,  was  misled,  and  the  conclusion  and  findings  of  the 
Keport,  as  they  affect^^d  his,  3Iorri8'8  intei T>t  in  the  Houses,  were  not  ac- 
cording to  the  true  facts,  of  the  Case :  he  insisted  that  the  Decrees  and  Or* 
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den  in  the  Bait  against  Mrs.  Ready ^  wcro  of  do  effect  as  against  him,  be- 
cause ho  was  no  party  to  the  Suit,  and  they  were  obtained  by  the  Plaiotifi&y 
who  know  that  be  was  seised  of  tho  Houses ;  that  the  whole  of  the  pToeeed* 
!ngs,  as  against  him,  were  not  only  ex  parte,  bat  fraudulent,  and  were  car- 
ried on,  purposely,  in  his  absence,  in  order  to  prevent  the  truth  and  justied 
of  til'  T  ise  from  comiri!^  to  the  knowledge  of  the  Court :  that,  when  he  pur* 
chased  the  Annuity,  Mrs.  Ready  informed  him  that  the  Titie*deed3  of  the 
Houses  had  been  lost,  and  that  the  only  Title  she  conld  abow  was  tbe  before- 
mentioned  Wills,  and  nndisputed  possession  for  60  yean ;  and  that,  on  his 
agreeing  to  purchase  the  Hoosea,  in  January  1820,  be  was  first  informed  of 
tbe  Suit,  and  of  the  Plaintifb*  claims,  and  ibat  they  bad,  by  some  improper 
means,  possessed  themselves  of  some  of  the  Title-deeds,  bat  that  he  was,  at 
tbe  same  time,  informed,  and  bad  every  reason  to  believe  that  aocli  claims 
were  unfounded,  and  that  tbe  Sait  had  not  been  proceeded  in 
E  *256  ]  since  January  *1818,  and  that  snob  Title^eeds  were  more  than 
60  years  old,  and  were  qnito  immaterial :  that  tbe  consideration 
for  which  be  had  purchased  the  Houses,  was  tbe  utmost  value  thereof :  and 
be  submitted  that  he  ought  not  to  be  ordered  to  prodnoe  any  of  tbe  Deeds 
in  bis  possession ;  and  that,  if  it  should  appear  that  Mr.  Beadjf  was  not  en- 
titled to  devise  the  Houses,  then  Mrs.  tfimtily  became,  on  bis  death,  entitled 
to  her  Bower  oat  of  them,  and  that  be,  (he  Defendant,  was  at  all  events  en- 
titled thereto  and  of  tbe  Arrears  thereof :  and  be  claimed  the  same  benefit 
of  his  purchases,  and  of  the  several  Deeds  aforesaid,  as  if  be  had  pleaded  tbe 
same  in  bar  to  tbe  Bill. 

A  motion  was  now  made,  on  behalf  of  tbe  Plaintil&,  for  a  Receiver,  and 
that  Morm  might  be  ordered  to  pay  into  Court  a  Sum  which  be  admitted 
he  had  received  in  respect  of  the  Bents  of  tbe  Houses,  and  that  be  might 
produce  tbe  Deeds  which  he  had  admitted,  in  his  Answer,  to  be  ia  bis  cos- 
tody. 

Mr.  Smght  and  Mr.  Jacoh,  for  the  Plaintifls,  in  support  of  the  Motion, 
relied  upon  the  Defendant  being  a  purchaser  ptndtntU  UU. 

Mr.  P^Diyt  and  Mr.  Wdkefaldy  for  the  Defendant : 

Under  the  circumstances  of  this  Case  tbe  doctrine  of  14$  PtndmtlB  of  no 
avail. 

[Tbe  Vice-Chanedlor  .'-r-Yf hen  vf as  the  Suit  of  Landmr,  Ready  com- 
menced ;  and  when  was  the  first  Incumbrance  created  ?] 
[  *257  J      *The  Suit  of  Lixndon  v.  Rea€fy  was  instituted  in  1816,  and  the 
first  Incumbrance,  which  was  the  Mortgage  to  the  ffo]^km9on$^ 
was  created  in  1818. 

[The  Vice-chancellor : — Morni<'ii  Title  then  cummenco  1  with  the  first  In- 
cumbrance, and  that  was  created  after  ihu  iustitutioo  of  the  6aii  in  Jjandon 
V.  Heady. ^ 
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The  Answer  denies  that  the  Uopkinsons,  vindcr  whom  iH/brn^  claims,  had 
anv  notice  of  the  Suit.  In  Maj  1819,  Mrs.  ReaJu  ::t  anted  an  Annuity  to 
Mornb.  conveyed  the  Houses  to  Tru'^tcf^s  for  securing  the  Annuity.  The 
Answer  deiuos  tli;it  MoitIs^  when  he  purcliascd  the  Annuity,  had  any  notice 
of  the  Suit,  or  of  the  Plaintiflfa'  claim,  but  that  he  believed  thnt  Mrs.  Ready 
was  seised  in  Fee.  of  the  Houses,  and  that  she  manifested  a  clear  Title  there- 
to for  more  than  60  years,  subject  only  to  the  Mortgage.  In  January  1820, 
lf(WTM*s  Title  was  completed  by  the  Conveyance  of  the  Fee.  His  Title  be- 
in^  complete  in  Jaoaary  1820,  the  Plaintifi&  did  not  amend  their  Bill  till  May 
1820,  although  they  obtained  an  Order  for  that  purpose,  in  January  1818. 
Mrs.  Rtady  did  not  put  in  any  Answer  to  the  amended  Bill,  and  the  Plain- 
tiffii  did  not  obtain  an  Attachment  agatast  ber  for  want  of  her  Anawar  until 
November  1820.  In  1821  an  Order  was  obtained  for  taking  the  amended 
BiUjMV  confesso  against  Mrs.  lUa^ ;  and,  in  November  1822,  thalGaiiM 
was  beard,  and  the  Bill  was  taken  pro  eonfe999.  That  Decree  was  mada 
without  notice  to  the  Defendant.  In  December  1822,  the  Plaintiffs  bad  no- 
tice of  the  Conveyance  to  the  Defendant :  but,  notwithstanding  they  had  snob 
DOliea  pending  theraferance  directed  by  the  Decree,  they  •object- 
ad  to  the  Defendant  appearing  befera  tiia  AtatUr^  who,  therefore,  [  *26S  ] 
proceeded  ex  pttrU  :  and  tba  Anawar  allagee  &at  the  MaiUr^  in 
Baking  hoaBaport,  was  rnialad  bj  aappieaiioii  and  concealment  on  the  part 
aflha  Plaintaft.  Tha  Daoraa  ol  1822  did  not  bmd  aay  rights,  but  only  di- 
reetad  a  raferenaa  to  aaoartain  what  Estata  Mr.  BModj/  bad,  in  dia  Houses, 
alibadatoof  tha  Lattar,  and  at bia  deatii.  Aa  diaBiil  waa  not  amended 
(ifl  Blaj  1820,  the  amended  BUI  waa  not  pan^ng  at  the  time  when  tha  De- 
ftndaa^a  Titta  wai  omapletod  by  tba  Convayanoa  of  iba  Fea»  Wa  are  tban 
toinqmrawhatbaritiasfolaof  tbia  Court,  that  a  Dacraa  prownfem  on 
an  amandad  Bill,  deaCnja  a  !ntie  wbicb  waa  parfoctad  baftra  tha  amaod* 

fllCClt. 

[Tha  VUd'Chme^  .'—I  da  not  ondaratand  tet,  by  tba  Amandmant,  a 
new  Oaae  waa  nitvodiicad.] 
[Mr.  Knight  >^Tba  Prayer  of  tha  Bilt  ramainad  nnaltorad.] 
In  Pr€«^  T.  2Wjii  (a)  tha  Mortgag^ea  ware  made  Partiaa  to  tha  Salt ; 
and  tba  Daoraa  waadbtidnad  npcn  tba  Baeord  aait  aiiatad  at  tba  tbna  whan 
tba  Mortgage  waa  auida.  Tha  Caaa  of  SorrtU  t.  Carpeii^  (6)  abowa  tiiat 
tha  Coiurt  doea  not  oonaidar  that  tha  dootrina  aa  to  X£i  P«rubiM,  ia  antitlad 
to  aztanaion ;  for  thaXant  CSkiiMeUor,  in  that  eaaa,8aya  ttat,  if  thara  ia  a 
laal  andftir  Poiebaaar,  wittiaatMliaa,il  iaa  raiy  bard  oaaa,  aapacially  in  a 
Oonrt  of  Equity,  to  aataacha  porahaaa  aaida,aiid,  if  tha  Pkiatiff  makaa 

(a)iv«w.a8i.  (6)  a  p.  w.  48a. 

Vo*»  V.  21 
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any  slip  in  hia  proeeodiDgs,  the  OoartwUl  notasnsfc  him  to  vectify 
[  *259  ]   the  'mistake.   There  is  a  praetice  in  this  Court,  which  goes  very 
far  to  contraTene  the  Bole,  natDely,  where  the  Goort  grants  an 

Injnnction  to  prevent  a  Party  from  parting  with  the  Legal  Estate  pending 
a  Suit.    Echliff  v.  Baldwin  (<;)   That  Case  shows  that,  if  there  is  an  alien- 
ation pending  a  Suit,  the  alienate  most  he  brought  before  the  Court.  In 
Metcalfe  v.  Pulveriofl^  (d)  the  Lord  Chancellor  granted  a  Receiver,  before 
Answer,  on  the  application  of  a  Purchaser /?c«rf^nfe       and  notwithstanding 
it  was  alleged  that  the  Estate  had  been  purchased  at  a  third  of  its  value. 
In  a  subsequent  stage  of  that  Suit,  a  Plea  that  the  IMaintifTs  lia<l  purclia  /  l 
pendente  lilCy  and  with  actual  r.olice  of  the  Suit,  was  over-ruied  (f).  Aud 
it  was  laid  down,  by  Sir  T.  Plainer,  V.  C,  that  the  niixim,    Pendente  lite 
nihil  innovelur,''  nnist  bo  taken  in  a  qualUicd  sense,  and  that  the  true  inter- 
pretativ)n  of  tlie  Rule  was  that  a  Conveyance  pendente  lite^  did  not  vary  the 
rights  of  ihc  Parties  in  that  Suit ;  and  that  the  maxim,  understood  as  making 
tlio  Conveyance  wholly  inoperative,  n  jt  only  in  the  S.iit  d  »pf?nding»  but 
absolutely  and  to  all  purposes,  in  all  future  Suits,  and  all  future  time,  wm 
founded  in  error.    In  Didt/  v.  At//y  (/)  a  Mortgage  was  made  to  KeUvj 
pcndiag  tiie  Suit ;  but  the  House  of  Lords  decided  that  the  proceedings  in 
the  o:ii»;inal  Suit  were  not  conclusive  against  him,  and  referred  the  Suit  back 
to  the  Court  of  Chancery  in  Ireland,  for  the  purpose  ot  letting  in  the  Mort- 
gagee to  bring  before  the  Court  the  circumstances  on  which  his  Title  dt  jichd- 
od.    That  decision  assumes  that  the  alienee  must  have  some 
£  '200  _1    mode  of  asserting  his  Title.    Here  the  Plaiuiiffs  had  *full  know- 
ledge of  the  existence  of  Morrises  Title,  and  yet  they  refus- 
ed to  bring  hira  before  tlie  Court.     They  knew  that  Mrs.  Ready  had 
no  Interest  at  all,  yet  they  seek  to  take  advantage,  against  the  Party 
who  alono  was  interested,  of  a  I  >  creo  which  they  obtained  against  a 
Person  whom  they  knew  to  have  no  interest.    The  Decree  was  obtained  on 
a  confession  <>f  a  Cas2  of  which  Morris  could  know  nothing.    Supposing  the 
DjC!  e   liad  been  obtained  by  consent,  would  it  affect  a  third  party  ?  There 
is  no  difference,  in  this  respect,  between  a  Decree  by  consent  and  a  Decree 
vro  coii  ft  aso.    There  is  no  Case  in  which  a  Decree,  obtained  upon  a  Bill 
which  was  nmen  led  after  a  Title  had  accrued  to  a  Purchaser,  has  been  held 
to  be  binding  upon  him. 

There  was  great  delay  in  the  prosecution  of  the  original  Snit.    The  In- 
junction was  continued  in  January  1818,  and  no  further  proceeding  took  place 
till  M;iy  1820.    If  a  Party  means  to  avail  himself  of  the  doctrine  of  iw  Pen^ 
ensy  he  must  show  that  his  Suit  has  been  acti?eljr  prosecated*  jPres^jBu 
Tabbin  (i/).  ~ 

(r)  K,  Vcs  267.  •    (4)  1  V.  &  B.  180.  T 

(e)  2  V.  &  B.  sea  (/)  4  Dow.  MMmr 
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The  Vice  Chancellor  pronounced  no  Judgment  upon  tho  Motion ;  but,  on 
tlie  13th  of  April  1832,  afier  the  Court  hnd  riflen  for  the  Easter  vacation, 
His  Bonor  deli? ered  out  an  Order  in  the  terms  of  tho  Notice  of  Motion. 


The  Defcriflant  afterwards  moved,  before  the  Lord  Chancellor^  that  the 
Vire-ChanrcUovs  Order  might  be  discharged;  and,  on  tho  12ih  of  Decern* 
her  183*2,  liis  Lordship  delivered  the  following  Judgment  : 

•la  1800,  upon  the  Plaintiffs  marriage  with  the  Daughter  of  ^  *2&i  ] 
Mr.  Ready ^  there  was  a  T.-  ttcr  written,  by  Mr.  Read^f^  to  him, 
giving  an  account  of  his  Daughter's  fortune  ;  and,  among  other  things,  that 
Letter  states  that  there  are  three  Houses  in  Lime-Htrett  entailed  upon  her 
after  his  death.  Tho  marriage  took  place  between  Dr.  London  and  Miss 
Jxcady^  and  it  turned  out  that,  instead  of  the  Houses  in  Linw  St  t  being 
entailed  on  the  Daughter,  Mr.  Ready  was  Tenant  of  them  in  Tail  Male,  uiih 
the  immediate  Reversion  to  himself  in  Fee.  He  married  again,  and  devised 
them  to  his  second  Wife,  who  was  suffered  to  take  possession  of  them,  not  so 
much  in  ignorance  of  the  Letter  which  tho  Plaintiff  must  have  recollected, 
as  because  he  must  have  mislaid  iL  And  it  is,  in  the  first  place,  said  that 
the  Plaintiff  should  not  have  so  suffered  her  to  take  possession;  bat,  if  he 
bad  not  the  Letter,  what  else  conld  he  do  ?  His  Oaae  conld  no  other  waj  be 
proved,  but  bjr  its  prodnction ;  for  discovery  ho  could  have  none  from  the 
Widow,  unless  on  tho  extremely  improbable  suspicion  of  her  Husband  having 
made  her  a  confidant  of  the  frand  he  was  practising,  and,  thereby,  at  once 
let  her  know  that  he  attempted  to  defraud  hb  Son-in-law,  and  had,  in  reality, 
imposed  npon  herself.  It  is  also  said  that  the  Marriage  Articles  were  drawn 
op  by  Mr.  Readtf,  after  the  date  of  the  Letter,  and  that  tho  three  Houses 
were  not  mentioned ;  bat,  in  the  operative  part  of  the  Articles  they  could 
not  be  mentioned,  as  there  was  no  interest  in  them  upon  which  it  could  ope* 
rate.  The  objection  then  is  reduced  to  this,  that  the  recitals  do  not  refer  to 
them ;  but  recitals  there  are  none  in  the  Articles,  except  that  a  marriage  is  - 
agreed  upon  and  abont  to  be  solemntaed,  and  the  sole  object  of  the  Articles, 
is  to  bind  the  Phi»atiir  to  insure  his  Life  for  2,000/.,  and  Mr.  J?«a- 
dy  to  give  up  *a  Freehold  Estate,  daring  his  life,  in  consideration  [  *262  ] 
of  the  obligation  to  insure.  Mr.  JSeaiy  died  in  the  year  1813, 
and,  in  Janoary  1816,  the  PlaintiflT  files  his  Bill,  agamst  Mrs.  Ready ^  to  havo 
the  Agreement,  contained  in  the  Letter  execated,  (taking  that  statement  in 
the  Letter  to  be  the  Agreement,)  and  to  have  possession  of  the  Houses  giv- 
en up.  In  March  1816,  there  is  an  Injunction  to  restrain  Mrs.  Beady  from 
recovering  possession.*  In  January  1818,  her  Answer  comes  in.   In  April 

It  did  nol  i4»pMr,  bj  tba  Fleadiogs,  tliAt  the  Iiganction  ww  grnnted  for  Uuit  purpose. 
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1818,  tiie  Houses  m  mortgaged  for  1,80<K.  to  Sopkin»(mj  who  aseigiiod  to 
£tnffy  her  Brotiier-m-tew.  On  the  Uth  and  15th  of  Bfay  1819,  die  cbarg- 
ee  an  Aumitj  of  1082.  to  M>rri9  the  Defendant.  On  the  19th  and  20kh  of 
May  she  seUa  the  Reversion  in  Fee  to  Wright^  and  he,  m  1820,  oonvejed  it 
to  JMbmt,  and  then  leaves  the  country.  A  gpod  deal  of  ohservation  arises 
npon  the  dates  of  these  Instromeots,  upon  the  eondnet  of  the  Party  making 
them,  and  upon  her  connexion  with  one  of  the  Parties,  to  whom  the  Hooses 
were  assigneil ;  bnt  those  observations,  as  they  are  not  necessary  for  the 
present  purpose,  I  Ibrbear  farther  to  advert  to.  The  Defendant,  in  all,  pays 
2^00/.  fbr  Property  said  to  be  of  200^  a  year  rental,  and  takes  a  Covenant 
that  the  pending  Snit  shall  be  brought  to  a  close,  and  that  he  shall  be  indenh 
niiod  from  payment  of  the  Costs  of  the  Snit,  and  from  all  Actbns,  Snita  and 
Chiine  on  aoeonnt  thereof.  This  he  admits  in  his  Answer ;  so  that  it  is  not 
pretended  he  purchased  the  Reversion  in  Fee  withoat  notice,  bnt  only  the 
Annuity  of  108^ 

[  *268  ]  The  genera]  doetrine  of  Lk  pendmi  is  not  eontestod.  *The 
principle  of  the  decision  m  The  BUhop  of  Winehe$ter  v.  Paine 
(K)  is  admitted,  that  a  pnrchaser  pendente  Ute^  is  bound  by  the  Decree 
made  a^mst  tiie  Person  from  whom  he  purchases ;  and,  accordingly,  a  De- 
cree of  Fcweclosnre  was  held  to  bind  the  subsequent  Mortgagees  of  an  Equi- 
\lf  of  Redemption/ though  they  bad  not  been  made  Parties.  And  that  Case, 
it  may  be  observed,  was  stronger  than  this,  inasmuch  as  an  exception  was 
taken  to  the  l^tle,  on  this  grouiid,  by  a  Purckaser,  and  waa  disailowed,  aud 
a  Spedfie  Performance  decreed. 

Snch  being  the  acknowledged  Rule,  is  there  any  tiling  in  the  circumstan- 
ces of  the  Purchase  hero  in  question,  which  can  create  an  Exception  in  fa- 
vour of  the  Party  making  it  ?  I  have  adverted  to  some  of  the  alleged  pe- 
cnliarilSes,  in  stating  the  facts  of  the  Case,  and  have  disposed  of  them.  It 
is  farther  said,  and  mamly  urged  that  the  rialntiff  knew  there  was  another 
Party,  and  purposely  went  on  in  his  absence,  and  without  bringing  him  into 
Coart,  in  order  that  he  might  be  bound  in  his  absence  ;  and  it  is  observed 
tiiat  Acre  is  nocaseof  £is  Penden$  which  goes  so  far.  It  would,  however, 
be  a  direct  hmovation  of  that  doctrine,  and  quite  unwarranttd,  either  hy  the 
principle  on  which  it  rests,  or  by  anything  to  be  found  in  the  Caoes  which 
haye  been  decided  upon  it,  if  we  were  to  allow  an  Excefition  of  this  descrip- 
tion, and  to  enable  a  Purchaser  to  escape  fiom  the  effects  of  the  Suit,  by 
showing  that  his  purchase  became  known  to  the  Party  suing  the  vendor, 
and  that  this  Party  afterwards  went  on  without  calling  upon  him,  or  letting 
htm  in  to  defend  Suit.    That  the  Case  is  not  now  here  on  the  merits, 

(A)  11  V«t.  It4« 
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10  cttrttitt ;  and  that  payment  mto  Court,  and  ^chaaga  of  pooaoo*  [  *264  ] 
man  bj  appointiiig  a  Beceirery  wouM  not  be  ordered  if  tiiere 
aeemed  ta  be  anything  veiy  donbtftd  now  apon  the  merita,  may  be  admitted. 
PoiaUdj,  if  iiie  Case  were  each  aa  made  it  probable  tbat  the  Porchaaero  nnr 
der  Ifrs.  lUa^  9oM  diackee  OMrtta  whieb  ahe  haa  not  brought  forward, 
tbbgs  might  be  left  toatand  as  ibey  now  do  until  the  hearing ;  bnt  thia  is,  in 
the  highest  degree,  unlikely  from  the  relation  in  which  the  Partiee  stand  to 
each  other :  nor  ean  we,  in  reviewing  Ihe  eirenmstanees  of  the  Case,  entertain 
any  great  doobt  whioh  way  it  is  likely  to  turn.  In  making  the  Order,  then,  I 
'  take  for  granted  that  the  whole  of  the  faeta  to  which  I  have  adverted,  entered 
into  His  iwWf  and  they  appear  to  me  anffieient  to  justify  that  Order. 


&TONO&  V.  OU&WEN. 

ISSa :  71k  4  U±       aad  Sih  Mum^WUL'~Cbiulruelkm.^EMtad«n/  TVwC 

TwMor  gne  one  ThMoT  lib  Bdidm  to  bb  liitce>  ivUdi  1m  4arind  might  be  mmM,  bfkk 

ExecQtora,  on  her,  for  her  sqMnte  nse,  for  her  life,  bat  to  devolve  to  her  Issue  at  her  death, 
and  failing:  Issue,  then  to  revert  to  his  Nephew  The  Conrt  directed  tlie  Third  to  be  settled 
is  Trust  for  the  Niece,  for  her  sepanuc  use,  for  liic,  and,  after  her  death,  in  Trust  for  her  Is- 
tM  Am  ttviiiv,     if  Ibttt  abonli  be  DO  mdi  IiMi^  thm  ia  TnMt  ite 

BOBBET  EwDTO,  Esq.,  by  hia  Will,  dated  the  20th  of  September  1814, 
after  g^ing  several  Pecuniary  LegiMiea,  and  appointing  the  Plaintiff  and 
W,  S$uttlh^  Sbi|.  hia  Eieontors,  gave  the  remainder  of  hie  Proper^,  Estate 
and  Effects,  to  his  Nephew,  Jomct  Ewing,  aad  his  Niece,  Margaret  Ourwen^ 
then  ibe  Wife  of  the  fiev.  Wm,  Owrwen^  that  ia  to  say,  he  left 
to  his  Nephew,  Jamu  Eu/ihg^  two  Thirds,  or  two  parts  in  *three,  [  *265  ] 
of  such  Remunder  aad  Besidne,  and,  to  hia  said  Niece,  Morgor 
ret  CurweHf  the  other  Third,  or  ene  Third  part,  of  such  Remainder  or  Res- 
idue ;  which  said  ene  Third  he  deored  might  be  settled,  by  \ua  Executors, 
on  his  said  Niece  Margaret^  for  her  separate  use,  during  her  life,  and  not 
put  into  the  power  or  possesaioa  of  her  Husband  Wm,  Curww^  or  any  other 
Husband  she  might  happen  to  have ;  but  to  devolve  to  her  Issue  at  her  death, 
and  ,failing  Issne,  then  to  revert  to  his  Nephew  Jama  Emng^  and  his  Heirs 
and  Isttte;  still,  however,  in  such  manner  that  neither  JVtfiieit  Whtatley, 
nor  his  (the  Teatator^a)  Niece  Mtatika  Wheatltgf  nor  any  Issue  of  the  said 
FirancUf  should  ever,  in  any  ease  or  event,  be  benefited  thereby. 

W.  SiuMt  and  Cwrwn^  both  died  in  the  lifetime  of  the  Testator. 
The  Testator  died  on  the  24th  of  December  1827,  leaving  the  Defendants 
Jamu  Emng  and  Margaret  Cttrt^sA,  and  Itahetta  Curwm  and  BoUrt 
JSwing  CWtpm,  the  two  infant  Children  of  MargarH  Cwrwen^  him  snrviv- 
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ing.  I$ahtHa  Curwen  was  born  on  the  lOtli  of  Jaaaary  1814,  and  JSo6- 
ert  Firing  Carwen,  on  tho  15th  of  August  1815. 

The  Bill  prayed  that  the  Defendants  might  set  fortli  ^vhat  Rights  and  In- 
terests tlicy  respectively  claimed  in  the  one  Third  part  of  the  Testator's 
Estate  and  Eifeets,  directed  to  be  settled  on  the  Defendant,  Margaret  Car- 
uen;  and  that  proper  directions  might  be  given  for  a  Settlement  of  that 
Third,  in  pursuance  of  the  directions  of  the  Will. 

The  Defendants  Margaret  Curwen  and  her  Children^  by  their 
[  *266  ]  Answers,  submitted  their  Eights  and  Interests  *under  the  Will, 
to  tho  card  and  protection  of  the  Court.  The  Defendant,  Jamtt 
Swing,  by  bis  Answer,  submitted  that,  under  the  Will,  Margaret  Curwen 
was  not  absolutely  entitled  to  one  Third  of  the  Testator's  Residuary  Prop- 
erty, bat  that  the  same  ought  to  be  settled  under  the  Direction  of  the 
Court,  according  to  the  Trusts  of  the  Will. 

Mr.  LjfniAf  for  the  Plaintiff. 

Sur  Jf.  Sugden  and  Mr.  Chte^uter,  for  the  Defendant  Margasni  Cur- 
wen,  said  that,  under  the  Gift  in  question,  Mrs.  Curwen  would  hare  taken 
an  Estate  Tail,  if  the  sabject  bad  been  Real  Estate ;  but,  being  Personal 
Estate,  she  took  an  absolute  Interest  in  it :  that  the  Testator  intended  that 
all  her  Issue,  to  the  last  generation,  should  take,  which  could  not  be,  and 
that,  therefore,  the  Court  was  compelled  to  bold  that  the  one  Third  of  the 
Residue  vested,  absolutel^y,  in  Mrs.  Curwen, 

Mr.  Knight  and  Mr.  Predion,  for  the  Infant  Defendants,  said  that  this 
was  a  Case  of  an  Executory  Trust;  snd  that  therefore,  the  Court  would 
direct  a  Settlement  to  be  made,  so  as  to  preserve  the  intention  of  the  Te8> 
tator ;  that,  by  giving  the  absolute  Interest  to  the  Mother,  the  Testator's 
intention  in  favour  of  her  Issue,  might  be  defeated  tnetanter;  and  that 
the  Court  ought  to  direct  the  one  Third  of  the  Residue  to  be  settled  in 
Trust  for  the  Mother  for  life,  for  her  separate  use,  and,  after  her  death,  in 
Trust  for  such  of  her  Ibsue  as  should  be  living  at  her  death.    Leonard  v. 

Uarl  of  Su88ez  (cC)^  Papillon  v.  Voice  (6),  Lord  Olenorchy  v. 
[  •207  ]    B  'svilk  (c),  Jcrvohc  'v.  The  Duke  of  Northimherland  ((i), 

Knight  v.  Ellis  (c),  Wilklnsoa  v.  Souih  (/)?  Pinhurn  v.  LI- 
kin  (^),  Mone  v.  Lord  Oniiotidc  (A),  £>oe  v.  Li/de  (t),  King  v.  Mtlling 
(A),  Clare  v.  Clare  (/),  Burr  ell  v.  Crutchley  (w).  Home  v.  Barton  (n), 
Taggart  v.  Taggart  (o). 


(a)  2  Vcm.  626.  {h)  2  P.  Wms.  421. 

{d)  1  Jac.  ft  Walk.  559.  («)  2  Bra.  C.  C.  570. 

{g)  1  P.  Wms.  663  i  SAtk-Sll.  (h)  1  Ru.s.  282. 

{k)  1  Vcntr.  214.  285.  (/)  Ca.  Temp.  TalK  21. 

(n)  Cooper,  257.  (o)  I  Scho.  &  Lef.  84. 


(c)  Ca.  Temp.  Talk  3. 
(/)  7  T.  B.  665. 
(i)  1  T.  R.  59a. 
(m)  15  Ves.  544. 
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1838. — Stonorv.  Corwcn. 

Sir  CW/m  fVethenU  and  Mr.  Wakefield  appeared  for  tho  Defendant 
Jame9  Ewing, 

The  Vice  CiiAircBCLOR : 

The  qaestloD  m  this  Case  arises  on  the  Will  of  the  Testator,  Rohtrt  Ew- 
wffi  \vbich  he  has  given  one  Third  of  the  Remainder  and  clear  Residue 
of  his  Property,  Estate  and  Effects  to  his  Niece  Margaret  Curwen :  "  and 
which  said  one  Third  I  desire  may  bo  settled,  by  my  Executors,  on  my  said 
Niece  Margaret,  lor  her  separate  use  during  her  life,  and  not  put  into  the 
power  or  possession  of  licr  Husband,  /Fm.  Curwen,  or  any  other  Hutband 
s'ne  inay  liappcn  lo  have,  but  to  devolve  to  her  Issue  at  her  doaih,  and, 
failin;^  Issue,  then  to  revert  to  my  Nepliew,  -JariLC^  Eidna^  and  his  Heirs 
and  Issue,  still,  however,  in  such  manner  ihaL  neither  ihu  aroicsaiJ  Dancis 
h'hi'dllt'ij  nor  Martha  Wlitalleij^  nor  any  Issue  of  the  said  Francis^  shall 
ever,  in  any  case  or  event,  be  benefited  thereby."  The  question  made  be- 
fore me,  was  whether  the  whole  amount  of  the  one  Third  of  the 
clear  Residue  is  now  to  be  paid  to  Margaret* CurtDen,  or  wheth-  [  "SOS  ] 
er  there  must  not  be  such  a  dealing  with  it  as  to  give  her  a  Life 
Interest  only  in  it.  It  was'  insisted  that,  upon  the  ^vorda  that  are  contained 
in  this  Will,  she  would  be  entitled  absolutely  ;  because  the  words  would 
give  an  Estate  Tail  in  realty.  But,  in  the  first  place,  it  must  be  observed 
that,  if  there  had  been  a  devise  to  Trustees  to  convey  a  Real  Estate,  in 
such  words  aa  these,  by  no  possibility  whatever  could  the  Limitation  to  the 
Issue  have  coalesced  with  the  Life  Interest  of  Mar  gar  rt,  because  it  is  di- 
rected, by  the  ^Yili,  that  the  one  Third  shall  be  settled  on  her,  for  lier  sepa- 
rate use,  and,  therefore,  she  could  not  havo  had  the  Lethal  Estate,  as  it 
must  liave  been  vested  in  Trustees.  Independently,  however,  of  that,  the 
Trust  created  by  this  Will,  is,  clearly,  an  Executory  Trust,  and  an  Executo- 
ry Trust  as  to  which  nobody  can  say  that  the  words  which  the  Party  who 
has  created  the  Trust,  has  used,  are  so  clear,  as  at  once  to  show  what  was 
the  sort  of  Conveyance  he  meant.  And,  although  I  apprehend  the  law  to 
be  that,  whether  the  Trust  be  Executed  or  Executory,  the  same  construc- 
tion must  be  put  on  the  words,  yet  that  means  only  in  those  cases  where  the 
words  which  declare  the  Executory  Xrnat  are  so  dear  in  themselves,  as  to 
point  out  what  the  Trust  is  to  be. 

Lord  Eldojif  in  the  Case  of  Jervoise  v.  The  Duke  of  Northumberland^ 
lays  it  down  that,  in  those  Cases  of  Executory  Trust,  where  the  meaning 
of  the  Party  who  declares  the  Trust,  is  imperfectly  expressed.  Court ;  .f 
Equity  take  upon  themselves  so  to  modify  the  words  as  to  carry  into  effect 
that  which,  upon  the  whole,  appears  to  be  the  meaniDg  of  the  Party,  al< 
though  it  is  imperfectly  expressed.  So  too,  in  the  case  of  Mar- 
riage Articles,  if  the  Trost  to  be  ezeeated  rest  solely  npoB  *tbe   [  *269  ] 
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Arttoles,  (he  Coart  will,  notinthBtaodiog  the  express  words  in  fheAr* 
tides,  have  regard  to  that  wluoh  seeDS  to  be  the  mamfest  object  of  the 
Parties,  namelj,  the  makiDg  a  Provision  for  the  lasne ;  so  that,  if  the  At* 
tides  expressed,  in  plain  words,  that  the  Estate  was  to  be  settled  on  the 

Husband,  for  life,  with  Remainder  to  the  Heirs  of  his  body,  although  noth- 
ing can  be  less  ambiguous,  yet  this  Court  will  not  execute  the  Anicles  iu 
the  words,  but  will  direct  a  Settlement  to  be  made  in  such  words  as  appear 
to  carry  the  intention  of  the  Parties  into  effect.  Now,  therefore,  the  words 
in  this  Case  being  such  as  I  have  stated,  it  appears  to  me  that  they  are,  by 
no  means,  so  clear  as  to  permit  me  to  say  that  they  do  give  the  absolute 
Interest,  on  the  face  of  the  Will,  to  the  Wife.    In  the  case  of  Knight  v. 

which  was  referred  to  in  the  Argument,  the  Direction  was,  with  re- 
spect to  the  Monies  to  arise  from  the  Rent?  and  Profits  of  th?  Testator's 
Estates,  that  they  should  be  placed  out  at  Interest,  during  the  natural  hfo 
of  the  Grand-ncuhcw  ;  and,  after  his  decease,  I  give  the  said  Monies  to 
the  Issue  Male  of  my  said  G'-and-nephew,  and,  in  default  of  such  Is5'nc,  I 
give  the  said  Monies  to  my  three  Nieces."  In  that  Case  the  Lord  Chan- 
cellor held  that  the  Grand-nephew  was  entitled  for  his  life  only.  In  the 
Case  of  Jacobs  v.  Aymati  (jo),  the  Devise  was  of  the  Rest  and  Residue  of 
the  Testatrix's  Estate,  both  Real  and  Personal,  to  Miss  Lucy  Oook,  to  be 
placed  at  Interest  until  her  age  of  21  years  or  day  of  marriagOy  And  then 
the  whole  thereof,  together  with  the  Interest  accumulating  thereon,  was  to 
be  paid  to  and  for  her  use,  during  her  natural  life,  and,  from  and 
[  *270  }  'immediately  after  her  decease,  to  the  Heirs  of  her  bodj  ]awfbl> 
ly  begotten,  equally  to  be  divided  between  them,  share  and  share 
alike,  and  in  default  of  such  Issae,  or  of  the  death  of  Miss  Cook  before  her 
age  of  21  years,  or  day  of  marriage,  then  to  the  Testatrix's  Brother* 
And  Lord  Lou ffhborough^  in  delivering  his  Judgment  in  that  CasOiSays: 
*^  I  admit  the  Rule  in  JDaw  t.  The  Earl  of  Chatham^  that  where  Personal* 
ty  is  so  given,  if  the  words  would  create  a  Tenancy  in  Tul  in  Land,  it  is 
absolnte :  hut  that  Bole  has  never  been  extended  fortiher  than  where  the 
the  words  create  a  elear  Estate  Tail."  And  I  am  of  opmion  that  the  words 
in  this  Case  do  not  create  a  clear  Estate  Tail,  and,  therefore,  I  declare  that 
Mrs.  Curwen  is  entitled  to  an  Interest  for  life  only. 

There  may  be  a  qnestion  whether  the  Persons  who  are  to  take  after  Mrs. 
Omrwtn^i  death,  are  her  Issue  generally,  or  her  Issue  living  at  the  time  of 
her  death ;  hut  all  tiiat  I  can  do  at  present,  is  to  make  the  declaratioii 
which  I  have  stated ;  I  cannot  direct  a  Settlement  to  be  made  witbont  bar* 
ing  that  question  argaed. 

(p)  4  Bra.  C.  a  MS;  Md  M»  I  MM  87S^ fMft, Mid  IS  47S, 
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Mr.  Knight  .'—Should  it  not  be  nferred,  to  the  Ma$ter^  to  approve  of  % 
proper  Settlementy  htmng  regard  to  the  langnage  of  the  Will,  and  then  the' 
qaestHm  might  come  before  the  Court  on  Exoeptions  to  the  Report. 

The  Vtee-Okemcdlor  i-'^^S^  objection  to  that  oourte  ui  that  I  shonid  itf^ 
fer  a  mere  point  of  Law  to  the  Muier;  and,  therefore,  I  shall  merely  de^ 
Clare,  at  present,  that  Mm.  Ourven  is  entitled  for  life ;  and  let  the  CaM 
stand  for  argoment  as  to  the  nature  of  the  Settlement  to  be  directed. 

fRie  Caase  now  came  on  to  be  argimd  as  to  the  Trusts  npon  [  *S71  ] 
which  the  one  Third  of  the  Besldne  oagjht  to  be  settled,  snbjeot 
to  Mm.  Cwrwrni^i  lolMnterest  tterein. 

Sir  Cha$,  If cOereff,  Mr.  P<^t,  Mr.  W^JkH  and  Mr.  I^n^  said 
that  the  Testator  had  exdnded  Us  Ntoce,  Maiiha  VfheaOtsf,  and  all  her 
Issae,  from  partidpeAing  in  one  Tlurd  of  his  Beddnaiy  Estate :  that  no 
Settlement  ong^t  to  be  made  wlrioh  wonld  have  the  effect  of  giving  vested 
Interests  to  Mis.  Ourtm^t  Children ;  bnt  that,  in  order  to  eftetoate  thsf 
Testator^s  intention  as  it  wa»  to  be  collected  from  his  Will,  the  Fond  onght 
to  to  be  settled  in'Troet  for  sncfa  of  the  Issue  of  Mis.  Cfmrmm  an  shonid  be' 
living  at  her  deaidi,  and,  kt  dsfindt  cf  snch  luae,  in  Trost  for  Mr.  JMi^ 
absolutely. 

Mr.  JETfij;^  and  Mr.  Prnton  smd  ftat  vested  Interests  onght  to  be  g^veit 
to  the  Children  of  li&s.  Cfurwen,  at  21  or  marriage,  and  that  the  validity 
of  A«  Limitation  to  Vtr,  JSkting^  was  very  questionable,  as  there  was  noth- 
ing in  the  WiB  to  confine  that  Limitation  to  a  latfatrecf  Issne  at  any  partio- 
nlar  period.  8k^  J9«fttcs  (9). 
The  Yxob-Cbamoslior  : 

When  this  Case  was  Uwt  beftre  mc,  I  cfonbted  whether  it  was  necessary 
fbr  me  to  make  a  I>8ctoration  as  to  the  IGghtb  of  any  of  the  Parties  except 
Mrs.  OWnM.  Hie  WiU  however  directs,  expressly,  that  the  Property  shall 
be  settled,  by  the  fixecotors,  on  the  Testator's  Niece,  and,  there- 
fore, it  evidently  points  to  *an  homediate  settlement,  which,  of  [  *272  ] 
oonfse,  involves  an  immediate  Bedaintioa  of  the  Bii^ts  of  the 
Parties  who  may  hereafter  become  interested  in  the  Property.  I  think, 
therefore,  that  a  Setdement  shonid  be  directed. 

In  constming  this  Will,  It  is  impossible  not  to  see  that  the  paucity  of" 
words  in  it,  has  created  as  mnch  difficulty  as  is  occasioned  by  the  multiplio 
ily  of  words  in  other  cases ;  and,  if  the  Testator  had  only  expressed  his 
intentions  rather  more  fally,  we  ahonld  have  escaped  all  dlffienlty.  But,  in 
construing  the  fow  words  that  he  has  used,  the  most  convement  rule  is  to 
l^ve  to  tbenii  as  mmsh  as  pos^le,  tiidr  natural  and  simple- meaning. 

(f)sAr.lSK 
YiL.  v.  22 
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It  having  been  decidcl  that  Mrs.  Curwen  takes  only  for  life,  the  first 
question  is,  who  are  the  PersonB  who  can  take  by  the  designation  of  her 
Issue."  Now,  in  the  first  place,  "  Issue"  is  nomcn  coUcctivum,  and  will 
include  both  Children  and  the  descendants  of  Children  ;  and  it  ?oeras  to  me, 
on  looking  at  this  Will,  that  that  extended  sense  is,  of  necessity,  to  bo  given 
to  the  word  "  Issue,"  because  the  Testator,  after  having  expressed,  in  the 
commencement  of  his  Will,  his  disapprobation  of  the  conduct  of  his  IN'ieco 
Martha^  has  declared  that  the  one  Third  of  his  Residue  is,  in  the  event  of 
the  failure  of  the  Issue  of  Mrs.  Curtoen,  to  revert  to  Mr.  Excing^  in  such 
manner  as  that,  in  no  case,  Francit  Wheailey^  nor  Martha  U  fteaik^,  nor 
any  Issue  of  the  said  Francis,  shall  be  benefited  thereby.  It  is  quite  clear, 
therefore,  that,  although  the  Testator  might  not  have  been  aware  of  tie  iu- 
officacj  of  what  he  has  expressed  he  meant,  in  this  part  of  his  Will,  to  in- 
clude, in  the  word  "  Issue,"  not  only  Children,  but  also  desce!id- 
[  •273  ]  ants  of  Children :  •therefore,  it  appears  to  me  that  the  term 
**  Issue,"  in  the  pieoeding  part  of  the  Will,  must  be  taken  to 
comprehend  both  the  Children  and  the  descendants  of  Children  of  Mrs. 
Curwen.  But  then  there  are  words  from  which  I  must  infer  that  the  inten- 
tion of  the  Testator  was  that  the  Parties  should,  to  a  certain  extent,  take  by 
succession  or  devolution,  and  that  he  did  not  mean  that  the  Issue,  generally, 
should  take,  because  the  words  are  :  to  devolve  to  her  Xasne,  at  her  death, 
and  failing  Issue,  then  to  revert  to  my  Nedhew  James  Ewing :"  and  the 
natural  construction  of  those  words  is  that  such  Issae  should  take  as  should 
be  living  at  the  death  of  Mrs.  Curwen.  If,  however,  the  word  "  Issue"  is 
taken  to  include  both  Children  and  the  descendants  of  Children,  it  would 
be  unreasonable  to  suppose  that  this  Testator,  who  evidently  has  looked  to 
succession,  could  mean  that  a  Child  of  a  deceased  Child  should  take'CO-ez* 
tensively  with  the  Children  ;  and  I  think  that  the  most  reasonable  construc- 
tion which  can  be  put  upon  these  words,  is  that  which  will  enable  the  Chil- 
dren living  at  the  death  of  Mrs.  Curwen,  including  the  Issue  of  any  Child 
that  may  have  died  in  her  lifetime,  to  take  what  is  given  to  Mrs.  Curwen 
for  life,  (such  Issue  taking  such  Share  only  as  their  decen?erl  Parent  would 
have  been  entitled  to  if  living),  and,  if  there  be  no  Child  of  Mrs.  Curwen 
nor  any  descendant  of  a  deceased  Child  living  at  her  death,  then  Jobub 
Fu'ing  to  take,  absolutely. 

Declare,  therefore,  that  a  Settlement  ought  to  be  made  of  the  Property  io 
question,  in  Trust  for  Mrs.  Curwen,  for  her  Life,  for  her  separate  use,  and, 
after  her  decease,  in  Trust  for  such  of  her  Children  as  shall  be 
[  '274  ]    living  at  her  death,  and  for  such  Issue  of  Children  dyug  *i&  her 
life  time  ns  may  be  living  at  her  death,  the  Issue  of  any  deceased 
Child  to  take  such  Share  only  as  the  deoeased  Child  would  have  taken  if 
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1 832.— Gordon  v.  Lord  Rf»j, 

ing,  and,  if  there  be  no  Child,  nor  any  Issue  of  a  Child  of  Mrs.  Owrufen  lir 
ing  at  her  dealli,  then  in  Tnut  for  Jams9  JBwing  abaolately. 


Goiu^oN  V.  Lord  Reay. 

1832:  SthM&y.—  Wttt.—RepubUcatum, 

Testator  having  Estates  in  Jamaica  and  Engfand.  by  his  Will,  directed  his  English  Estates  to 
be  sold,  and  10,000/.  to  be  pitid,  out  of  the  Produce,  to  the  Fkintiff.  lie  uftcrwnrds  »o\d  his 
En^ish  Estates,  end  by  an  unattested  Codicil,  redtcd  that  he  bad  so  done,  and  directed  that, 
notwithstamlmg,  the  IO,00OlL  slionld  be  paid  to  the  Fldaliff,  and  duurged  ell  hb  Estates  with 
the  payment  thereof.  He  then  made  another  Codicil,  wliich  nvhs  duly  ttletted,  and  in  which 
he  referred  to  his  Will,  and  ratified  and  confirmed  all  the  Provisions  and  Bequests  wliich  he 
had  thereby  made  in  the  PlaintifiTs  favoor.  Held  that  the  Jamaica  Estates  were  liable  to  the 
Bqn&ent  of  the  10.000JI 

Robert  Homb  Gordon,  Esq.,  by  hia  Will,  dated  the  17th  of  August  1812, 
and  daly  execated  and  attested,  gave  all  his  Real  and  Personal  Estates  in 
Jamaica,  to  Trustees,  upon  Trust,  by  Sale  or  Mortage  of  all  or  nny  parts 
of  his  said  Real  and  Personal  Es^tes,  to  levy  and  pay  such  parts  of  his  Debts 
(except  Mortgage  Debts)  and  his  Funeral  and  Testamentary  Expenses,  and 
the  liegacies  or  Sums  of  Money  thereinafter  bequeathed,  as  his  other  Person- 
al Estate  thereinafter  bequeathed  to  his  said  Trustees  should  not  be  sufficient 
to  pay)  or  as  should  not  be  paid  out  of  the  produce  of  his  Real  Estate  in 
JECmt,  thereinafter  directed  to  be  sold ;  and  upon  Trust,  oat  of  the  Rents 
and  Produce  of  his  said  Real  and  Personal  Estates  in  Jamaica,  to  pay  6er> 
tain  Annuities  ;  and,  subject  to  the  Trusts  aforesaid,  to  permit  the 
Plaintiff*,  during  her  life,  *to  receive  the  net  Rents  and  Produce  £  *275  ] 
of  such  of  his  last  mentioned  Real  and  Personal  Estates  as  should 
not  be  sold,  for  her  sole  nse  and  benefit,  and,  after  the  decease  of  the  Plain- 
tiff, to  raise  and  pay  some  other  Annuities  and  certain  Sums  of  Money  in 
gross,  and,  after  the  decease  of  the  Plaintiff,  to  settle  and  oonvey  such  parts 
of  his  last-mentioned  Real  and  Peisonal  Estates  as  should  not  be  sold,  and, 
Hie  Bqnity  of  Redemption  of  such  parts  thereof  as  should  be  mortgaged,  to 
the  use  of  the  Defendant^  Sir  Orford  (Tonlon,  for  life,  m\h  remainders  to 
his  first  and  other  sons  successively  in  Tail  Male,  with  divers  Remainders 
over.  And  the  Testator  devised  all  his  Real  Estates  sitoate  in  the  County 
6[Kent  or  elsewhere  in  £n^tmu^  onto  and  to  the  nse  of  the  same  Trustees, 
their  Hein  and  Assigns,  vpon  Trust,  as  soon  as  might  be  after  his  decease, 
to  sell  and  dispose  of  the  same,  and,  out  of  the  Ket  Monies  which  should  arise 
from  sach  Sale,  and  the  Bents  and  Profits  to  arise  therefirom  in  the  mean 
time,  fiiUy  to  pay  all  Sams  of  Money  whioh  he  had  borrowed,  or  might  bor- 
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row  from  any  Person  or  PersooB  by  way  of  Mortgage  of  the  same  Estates, 
together  with  such  Interest  as  might  then  be  due  for  the  same,  and,  in  the 
next  place,  to  pay  the  Sum  of  10,000^.  sterling,  unto  and  for  the  sole  use 
and  benefit  of  the  Plaintiff,  her  Ezecutora,  Administrators  and  Assigns,  and 
then  to  pay  such  of  his  Debts  and  Funeral  and  Testamentary  Expenses,  and 
of  the  several  Legacies  or  Sums  of  Money  thereby  bequeathed  as  should  oot 
be  paid  out  of  hi»  Personal  Estate  thereinafter  bequeathed  to  his  Trustees, 
or  otherwise  in  pursuance  of  any  of  tlic  Trusts  or  directions  thereinbefore  de* 
dared.   And  he  directed  that  the  Residue  of  the  net  Monies  to  arise  from 

such  Sale  or  Sales  as  last  aforesaid,  should  be  laid  out  in  tife  Pur- 
[  *276  ]   obase  of  'liands,  in  Fee  Simple,  in  England^  and,  if  it  should  be 

thought  proper,  in  Copyhold  or  I«eaaehold  Lands  coDTenieiut  to  be 
held  therewith,  and  that  the  Lands  so  to  be  purohaaed,  shoidd  be  oonfejed 
to  fhe  nse  of  the  Plaintiiffor  Ufe,  and,  after  her  decease,  to  the  same  uses, 
and  npon  the  same  Tniata  as  he  had  directed  to  be  contained  in  the  Settle* 
nent  nhich  he  had  diseoted  to  be  made  of  a«ch  his  flrtitea  in  Jummm  as 
aforesaid :  and,  after  ip^ing  certaan  apeeififl  and  peonoiaty  Legaeiet  to  tba 
Plaintiff  and  other  Poiagos^  the  Testator  gave  all  each  other  Ptnonal  Estate 
and  Eftets  as  he  ahoold  die  possessed  of  or  entMed  to,  and  irtnoh  were  not 
thereby  olfaenriBe  speaiiieatty  beqiwathed  or  disposed  unto  tbe  Tnistoeat 
upon  Srast  to  ooniert  the  saae  into  Monaj,  and  to  applj  the  Produce  tfaer^ 
of,  so  ftr  «s  the  sane  shonU  estend,  in  Pajment  of  his  Foneral  and  Tast^- 
mental^  Eipenaes,  and  anch  of  his  Debts  aa  ahoold  not  otherwiae  be  paid^ 
and  of  the  seTeial  Legaeieaor  Soms  of  Money  thevshy  bsqpieathad,  or  vhiflb 
he  might  glre  or  beqaealh  by  any  Codicil  or  CodieUs  liittrato:  and  he  ap- 
pointed the  Trmtosi  to  be  the  Sieenton  of  hie  ^VilL 

The  Testator  afterwda  made  s  Godieil,  dated  the  8th  of  April  1814»iii# 
whtoh  was  signed  by  lum,bnt  not  attested,  and  whibhmaifblbva:  ^^WhoBs^ 
as,  sinoe  the  date  of  my  last  WiU  and  Testament,  I  have  sold  and  dispose^ 
of  my  Estate  in  the  Oonnty  of  iteiif,  vhieh  I,  by  my  said  WiU,  have  direct 
ad  to  be  sold  by  my  Tmateas  in  my  said  Will  named,  and  out  of  the  prodnee 
of  aneh  Sale,  have  g^van,  to  8iuama  Marrut  Bope  therein  namiod  (the  Plaift* 

tiff),  the  snn  of  10,0092.  for  her  own  s<de  qee  awl  benefit:  Now 
[  *277  ]  Ido,  by  tfaiaCodieil  tomy  eaidWill,  wbiobldeirire  may *be  ta^ 

en  as  part  thereof,  declare  that,  notwithstanding  the  said  Bstato 
haa  been  so  sold  by  me  aa  afbresaid,  yet  my  Witt  is  that  tfie  aaid  legacy  of 
10,000{«  ahaU  be  paid  to  the  smd  S.  M.  JB^,  to  whom  J  do  ^va  tfa«  same 
Mcordmgly,  and  subject  and  charge  all  nj  Estates  ftr  the  payaeot  of  the 
same."  The  Testator  afterwards  made  a  eeoond  CodieU,  which  waa  duly 
exeouted  and  atteated,  and  waa  as  tollowa :  ^  Whereas  I  have,  in  and  by  my 
last  Will  Md  Teatoment  bearing  date  the  17th  of  ijigoat  18ia,  made  iMii»> 
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nl  Provisions  and  Bequests  in  favov  of  Suian  Harriet  Hope,  Daughter  of 
tb«  kte  Bev.  Mr.  MtpB  of  Derby,  now  my  beloved  Wife :  Now  I  do  hereby 
Miifim  noh  Bequests  and  Provisions  to  her,  in  favour  of  the  said  8.  H» 
Hopcy  now  mj  beloved  Wife,  whom  I  have  publicly  acknowledged  to  be 
Wife  by  the  Laws  of  SeoUimdi  tnd  vboB  I  do  pabiidy  aekiMmledge  as  my 
Wife  in  EngUH^tni  9m  mdj  to  eonfirra  Ike  same  by  aoy  otiier  necessa- 
ly  UpX  Aot ;  and  I  tniak  that  no  qnibUe  io  Law  will  defrire  her  of  any  oC 
the  benefits  ioAanded  fiur  her  nae,  but  tbai  ail  daibtfid  {loiDta  will  be  oonstm- 
ed  to  her  advantai^  and  fiir  her  benefit ;  and  I  do  hereby  ratify  and  oonfina 
tMe  by  my  band  and  seal,  tbia  dagr  Angoat  1818."  The  Testator 
died  on  the  18th  of  Deatmber  182ft. 

Tb»  Suit  vaa  instititfed  fiir  flie  Admiaistaalion  of  Ifce  Teatatces  Estate.— 
It  •ppaved,  by  (jhe  Uattm*9  BefNat»  that  the  Testator^s  Peiscnal  Bstate 
«as  inBsliBlettt  to  psry  bis  Debts  and  I«gaeies,  and  that  the  10/N)0{.  given 
to  the  Platotit^  Wisiiad  mipaid.  Onlhe  haariagof  tfaeCanseftrPorther 
Diteetioas,  tb*  ^Mlifit  w  idietbir  the  10,000L  was  a  obacge  npon  tim 
Jifffufgg  "BntntfipL 

m  JSwfiU  and  Mr.  2Wmr  &r  yM  Piakiliff :  [*STS] 

By  tfao  first  Gbsaae  ai  the  Wilt,  tb«  Jmrnm  Estates  «re  anV 
jested  to  the  iM^m*  ef  smIi  «f  the  Testatai^a  I><to»  and  of  tha  Ugaoies 
er  fimns  of  Money  thsrehmAsr  be^asatiied,  as  his  gneial  Personal  Sstato 
iboald  not  bo  saflisient  to  pay,  or  as  sbonld  not  be  paid  out  of  tfie  Prodnea 
afbisJ[iii«Bslato.  In  tWfizatCodbul  the  Testator  speaks  of  the  10,0001. 
as  a  Legaey :  be  says  that,  tiumg^  ho  ksa  sold  the  fsnt  Bstnto,  the  Plmn- 
liff  shsllbe  paid  Ike  Ztfacy  of  10,0001.  Ibere  emi  be  no  donbt  that  the 
Plaintiff  mi^t  hare  clakaed  to  ba  paid  that  Legaoy,  out  of  the  Personal  Ea- 
tato ;  and»  if  so,  sha  is  entitled  to  reeeire  it  out  of  the  Jmmmca  Estates,  in 
tba  efient,  wkidi  baa  happened,  of  the  Peiaonal  Estato  being  insnffieieot  to 
paj  the  Dabto  and  Lsgades. 

The  eifopt  of  the  saoond  Oodieil,  (nUoh  is  dnly  attestod,  and  to  whieb  the 
Testator  ratifieB  and  oonfirms  the  Beqnesto  and  Provisions  which  he  had 
made  in  Btvonr  of  the  PlatntilQ  is  to  repablish  the  first  Codidl :  so  that  the 
first  Codicil,  by  the  eflfoot  of  the  second,  creates  a  ebarge  on  the  Jommoa 
EBtates.    QtuU    WmoMty  (a),  J9amrt     Orem  (&). 

Mr.  and  Mr.  Bigg  for  the  Defendants  Sir  Orford  Gordon  and  his 
eldest  Son : 

By  tko  Wn,  notfakig  is  ebnrged  on  the  Jmmaka  Estates,  except  Sams 
which  wonld  be  payable,  in  the  first  instsnce,  ont  of  the  Testotor's 
gn^tal  Penonal  Estate,  and  hia  Estate  in  JCai^  Tba  10,0002.  is  not  a 

(a)  a  Bint. 4aS ;  and  S  Bing.  SU.  (6)  l  Tm.  4SS. 
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ThMset  andMcdiraj  CmaL  Co.  r.  Nash. 

I  *27d  ]  Legacy.  The  gift  of  that  Sam  is  merely  a  direction  bow  *the 
proceeds  of  the  Kent  Estate  ahould  be  applied :  it  is  merely  a  por- 
tion of  that  Estate ;  and  there  is  nothing  in  the  Will  that  can  make  it  a  Leg- 
acy, or  payable  out  of  the  Personal  Estate.  The  first  Codicil  cannot  be 
read  on  this  question,  the  object  being  to  cbarge  the  Beal  Estate.  The  see* 
end  Codicil  does  not  refer,  or  in  any  manner,  allnde  to  the  first  Codicil.  It 
refers  to  the  Will  only,  and  is  expressly  confined  to  the  benefits  which  the 
Plaintiif  was  to  take  under  that  Instrament.  The  Case  of  (7iiest  WUkh 
Hiy  does  not  apply ;  for  there  the  WUl  and  Codicils  were  all  on  the  same 
sheet  of  paper.    Lady  Siraltkamt  v.  jBows$  (e). 

Sir     Sugden^  for  the  Defendants,  the  Co-heirs  of  the  Testators : 

The  second  Codicil  does  not  refer  to  tiie  Beal  Estate.  An  Instrament 
that  is  daly  attested,  cannot  do  more  than  replenish  another  Instroraent  tiiat 
is  also  dnly  attested;  or  it  can  only  re*pablish  an  Instrament  not  dnly  attes- 
ted, to  whieh  it  expressly  refers.  The  second  Codicil  contains  no  reference 
to  tiie  first  Codicil,  which  always  was  an  operative  Instrament.  It  merely 
makes  the  Will  speak  from  the  date  of  the  second  Codicil.  In  litest 
WiUauy,  the  Instraments  being  all  on  the  same  piece  of  paper,  the  Testa- 
tor coald  not  re-pablish  part  withont  re-publishing  the  whoIe« 

Mr.  Sxnderiiey  and  Mr.  Bldtrtm  appeared  for  the  Trastees. 

The  Vtee-Chttttedlary  haying  asked  whether  the  Parte  wished 
[  *280  3   tiiat  he  should  decide  ibe  question  ^without  directing  a  Case  for 
the  opinion  of  a  Court  cf  Law,  and  the  Counsel  having  replied  in 
the  affirmative,  delivered  Jadgment  as  follows : 

My  opinion  is  that  the  second  Codicil  does  re-publish  the  first.  The  first 
Codicil  IS  part  of  the  Will ;  and,  if  the  second  Codicil  is  a  re-publication  of 
the  Will,  it  is  a  re-publication  of  every  thing  that  is  part  of  the  Will.  The 
second  Co^cildoes  refer  to  the  Will:  it  ratifies  and  confirms  the  Will,  and 
everything  that  is  part  of  it.  The  consequence  is  that  the  Testator  s  Real 
Estates  in  Jammea  are  liable  to  the  Payment  of  the  10,000  L  (d). 


The  Thames  asd  Mbdway  Canal  CoMPAinr  v,  Nash. 

ISSS :  Vtk  Mfty^At«]>ba(far. 

In  Interpledibg  Snili,  it  !•  not  metMtiy  Ibr     DcAodieti  to  mtir  into  Evideneo,  ai  againtt 
«aeh  other. 

Tiiis  was  an  Interpleading  Suit.  The  Defendants  had  entered  into  Evi- 
dence, as  ncrninst  each  other. 

(c)  7  T.  K.  1^2 

(</)  Sec  Pigstu  v.:  Walker,  7  V«i.  BS.  8w  idto  Mnuspmi^  t.  MtaB^  S  Bau.  A  VjL  117. 
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Tbe  Vice  Chancellor  said  that,  in  Intorpleading  Suits,  it  was  Decessarj  for 
Co-defendants  to  enter  into  Evidence  as  ag^Bt  eaeb  other,  because  the  Court 
alwaj^s  directed  an  Inquiry  to  be  made,  or  an  Action  to  be  brong^t^  upon 
the  Answers  merely. 

The  Solidtor-Otneral  and  Mr.  i5^mes  appeared  for  the  Flaintifb;  and 
Mr.  Wray^  Mr.         and  Mr.  IWner  for  die  Defendanta. 


•Ex  Paeie  Shick.  [  •281  ] 

IS8I:  loth  UMf^Prwelk$^Tr»ilm.'~Sm.  11  Geo.  4, amI  1  Wm.  4,  dtop.  eo. 
A  new  TnwtM  Kq)poiiited  under  11  G«o.  4,  wd  1  Will.  4,  c.  60,  wiiboat  a  raCBiaica  to  dM 
MaBier,  the  Petidoiier  being  tbfl  011I7  PenoB  intemted  in  tbe  Trust  PMper^. 

A.  Maxton,  by  her  Will,  dated  in  April  1817,  gave  all  her  Real  and 
Personal  Estate,  to  one  Hunter^  in  Trust  to  Pay  the  Rents,  Dividends  and 
Interest  thereof,  to  her  Daughter,  Stephania,  the  Wife  of  Jltnru  SMek,  for 
her  separate  use,  so  long  as  she  should  continue  the  Wife  of  tLe  said  Jhn- 
ry  iShick,  and,  in  case  she  should  survive  her  Husband,  Ihcu  in  Trust  for 
her,  her  Heirs,  Executors,  Administrators  and  Assipjns  ;  but  in  case  she 
sliould  die  I113  Wife,  then  in  Trust  for  such  rersoTi  or  rorsous  as  she  should, 
by  Deed  or  Will,  appoint,  and,  in  dcrauit,  ul  AppuiuLment,  in  Trust  for  her 
Heirs,  Executors  and  AdiniTiiitrators. 

Mrs.  iShick  preseiitcd  a  I'ctui  lu  under  11  Geo.  4  and  1  Will.  4,  c.  GO, 
statin;;  that  she  had  been  sepaiuLcd  fioia  hur  husband  for  more  tlian  14 
ycais;  tliat  he  had  been  abroad  for  several  yenr^.  and  the  n  was,  as  she  be- 
hcved,  living  somewhere  in  Germany  .  that  JLnilt  r,  the  Trustee,  had  gone 
to  settle  in  America  ;  and  lhat.  she  was  advised  tliat,  under  the 
22d  Sect,  of  the  Act*,  the  Court  *was  empowered  to  appoiut  a    [  •282  ] 

•  That  Section  is  u  followi:  "And  wheicee  caeet  mnj  occur,  apon  applicatioos  hy  Pcti- 
tioo  nnder  thit  Act  for  a  Conveyance  or  Tr«n«fer,  where  the  recent  crcetioD  or  decUration  of 

die  Trust  or  other  circmnstances  may  render  it  safe  and  expedient  for  the  Lord  ChanetOot^ 
entrusted  as  aforesaid,  or  the  Conrt  of  Chancery,  (as  the  Case  may  require)  to  direct,  bv  an 
Order  apon  such  Petition,  a  Couvcyancc  or  Tran&fcr  to  be  made  to  a  new  Trustee,  without 
compelling  the  Burtiei  aecking  mh  appointment  to  file  a  Bill  for  that  purpose,  although  there 
it  DO  power,  in  any  Deed  or  Instmment  creating  or  declaring  the  Trusts  of  such  Land  er 
Stock,  to  nppoint  new  Trustees;  Bo  it  therefore  fuitlior  F.iiartcd,  Tliat  in  any  Mirh  case  it 
shall  be  lawful  for  the  Lord  Chancellor,  entrusfol  as  nforcsaid,  or  the  snid  Court  of  Clianrcry, 
to  appoint  any  Person  to  be  a  new  Trustee,  by  au  Order  to  be  made  on  a  Pctitiou  to  Ik:  pre* 
aenied  for  a  CoDTejanoe  or  Transftr  nnder  Ais  Act,  after  hearing  all  soch  Fartiea  ai  the  aaid 
Conrt  ihall  think  necosary;  and  thcrcnpon  a  Conveyance  or  Tr-msfer  ahaUand  nay  bemade 
and  '-xf'-WfiY  nrrort^i-;,-  in  tire  'irnvK io'i i  htTcinbefore  coiuuincd,  to,  or  so  as  to  rest  such 
Land  or  Stock  in  sudx  new  Trtutce,  either  alone  ot  joiatlj  yriih  any  sorriving  or  continuing 
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Trustee  in  the  place  of  ffimter,  and  to  direct  the  Trust-property  to 
be  conveyed  aod  transferred  to  the  uqw  Trustee.  The  Petition  prayed 
that  John  Chipcast  might  be  appoiutcd  the  new  Trustee,  and  thattlie  Trail- 
property  might  be  conveyed  to  him  upon  the  Trusts  of  the  Will. 

Mr.  Cooper,  for  the  Petitioner,  asked  that  an  Order  might  be  made  ao- 
oording  to  the  prayer  of  the  Petition,  without  a  reference  to  the  Matter. 

And  the  Vice-Chaneelbr  made  an  Order  accordingly,  on  tho  groond  that 
the  Petitioner  was  the  only  Person  interested  in  the  Property, 


[  *283  ]  *Im  ii£  JUsBAAr. 

I8SS:  Stii  Jaiie^ilwo««ry.~iS|^  SViutM. 

EstalM  wen  conveyed  to  A.&B.  and  the  Hdn  ef  A.  A.  died,  hsving  derUod  the  Eetatee 
to  C.  in  Tail.  C.  nlonc,  in  Life-time,  conreretl  the  Estiite*  to  D.,  to  make  him  Tenant 
to  the  praciptf  and  a  Kecovery  was  saffercd  to  the  use  of  C  in  Fee.  D.  died,  leaTiog  an 
IflflntBiir.  BUddiKttlie  HririiMDot»Thitl8»:  Ibr.tlioai^  the  B«ov«i7  tfinettar 
tie  SrtRti  TViU,  li       oal  ftem  2>.  lW  wbeto  BiMe  liiRt  iiM  tMled  M 

In  1784,  Estates  in  Kent  were  conveyed  unto  and  to  the  use  of  Thomas 
CharUon  and  John  Charlton^  and  the  Heirs  and  Assigns  of  Thomas  Charl- 
ton, nevertheless,  as  to  the  Estate  of  John  CharUon,  in  Trust  for  Thoman 
CharUon,  his  Heirs  and  Assigns.  In  1793,  Thomas  CharUon  died,  having, 
by  his  Will  dated  in  1791,  devised  his  Real  Estates  to  his  Son,  Thomas,  in 
Tail.  By  Indentures  of  the  Slst  of  October  and  Ist  of  November  1800, 
Thomas  CharUon,  the  iSon,  conveyed  the  Estates  to  Richard  Dehary,  in 
Fee,  to  make  him  Tenant  to  the  ^rcBcipe,  for  suH'ering  a  Recovery  to  the 
use  of  Thomas  CharUon,  the  Son,  in  Fee.  John  CharUon,  although  he 
was  found  to  be  living  on  the  7th  of  June  1804,  did  not  join  in  the  Convey- 
ance. The  Recovery  was  suffered  iu  Michaelmas  Term  1800:  and  Thomas 
CharUon  afterwards  sold  and  conveyed,  certain  Portions  of  the  Estates,  to 
different  PurchrfJers.  Richard  Dehary  died  iu  1826,  intestatO)  leaving  hiS 
four  J>oDS,  who  wt  te  vlW  Infants,  his  Co-heirs  iu  Gavelkind. 

The  Recovery  being  defective  (a),  for  want  of  a  good  Tenant  prceeipe^ 
it  was  proposed  that  a  new  Recovery  should  be  suffered  by  Tlioman  Charl- 
ton ;  and,  accordinijrly,  lie  and  the  Purcliasers  (Jo/m  Charlton  l  ein;^  then 
dead)  joined  in  presenting  a  Petition  to  the  Court)  pniyiog  that  the  Masi^ 

Tnwt«o,  aa  ctfectaalJy,  and  in  the  eamc  manner  as  if  each  new  Trustee  had  been  appointed 
ttoder  a  Power  to  any  Instnunent  CKfttiog  or  decJwIog  the  TiraM  ef  ntitt  LMid  «r  SUnI^  or 

fft.  a  Suit  regularly  inatitated.'* 

(a)  8eei44  Wi]L4,&74,M0kll,b7wliklitliisd«ftaeti«i«nediea. 
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miglbt  inquire  and  state  whether  the  Sons  of  Richard  Delary 
•were  Infant  Trustees  within  11  Geo.  4  and  1  Will,     c.  00  ;    [  •284  J 
and,  in  Feb.  1832,  it  was  ordered  that  the  Master  should  inquire 
and  state  in  what  manner  the  Estates  were  vested  in  the  Suns  of  Richard 
Dtbary^  and  whether  tbej  were  Infant  Trustees,  as  to  the  Uercditaraents 
comprised  in  the  Gonrejance  of  1800,  within  the  Act.    The  J\fasfrr  cer- 
tified that  it  did  not  appear  to  him  that  the  Estates,  or  any  Part  thereof, 
were  vested  in  the  Infants  ;  but,  in  case  the  Court  should  be  of  opinion  that 
any  Portion  of  the  Legai  £state  in  the  Premises  comprised  in  the  Confey-' 
aooe  of  1 800,  had  become  vested  in  the  Infonts,  then  that  thej  were  Trus- 
tees, within  the  Act,  for  Thomas  CAnrZtoM,  as  to  the  part  of  the  Estates 
remauiing  unsold,  and,  as  to  the  other  parts,  for  the  rsspeetire  Purofaasers 
thereof. 

The  PetitionexB  then  presented  another  Petition,  stating  that  they  were 
advised  that  some  portion  of  the  Legal  £Sstate  la  the  Premises,  had  become 
▼ested  in  the  Infants,  and  that  they  were  Trustees,  within  the  Act,  for  the 
Petitioners,  as  to  their  itspectire  portions  of  flie  Estates,  and  praying  a 
Beclaratioii  to  that  effect,  and  that  the  Infants  might  be  ordered  to  convey 
the  Estates  to  J,  Shmn^ham,  to  make  him  Tenant  to  the  for  SU& 

fering  a  Recoreiy  to  the  use  of  the  Petitioners  in  Fee,  as  to  their  respeotive 
portions  of  the  Estates. 

Mr.  JPretton  appeared  for  the  Petitioners,  and  said  that  it  was  the  gene* 
ral  practice  of  Conveyancers  to  require  that  the  Tenant  in  a  defective  Re- 
covery, if  living,  or,  i£  dead,  his  Heir  or  DoTOce,  should  join  in  making  Che 
Tenant  for  tiie  new  Recovery. 

The  Petition  having  been  heard  on  a  former  day : 
*The  Yicb  Ceakcellob  now  said:  [  *285  ] 

I  have  read  over  the  Petition  in  this  matter.  The  Matter  has 
expressed  it  to  be  his  opinion  that  no  Legal  Estate  is  vested  in  tbe  Go-heirs 
of  JHiJuird  BAary.   HhB  Petition,  however,  represents  that  the  Parties  are 
desirous  that  it  shonld  be  held  oUierwise ;  but,  according  to  my  understand- 
ing of  the  law,  tiie  MoMter  is  right. 

The  Legsl  Estate  was  conveyed  to  John  and  Thomat  CharUm  and  the 
Heirs  of  Thma$,  Thomat  died  before  JoAn,  and,  hy  his  WiU,  devised  the 
Estates  to  his  Son,  ThomoB^  in  Tail.  Thomca^  the  8on,  conveyed  as  far  as 
he  could,  the  Leg^l  Estate,  to  Debary^  to  make  him  Tenant  to  the  preeeipe 
for  suffering  a  Recovety  to  the  use  of  S^mat  in  Fee ;  and  a  Beeovery  was 
accordingly  suifered.  Although  that  Recovery  did  not  bar  the  Estate  Tail, 
it  had  the  effect  of  drawing  out  the  LegiU  Estate,  firom  2>€5<iry,  which  waa 
vested  in  him  for  the  purpose  of  making  him  Tenant  to  the  prwcipe  (fi), 

(6)  &f  Drntenoo  ConvejaaciDg,  p.  86 ;  and  Shep.  Toodw  FrMton*B  «ditioa»  Afipfliidix 

No.  I. 
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Declare  that  no  Leg^l  Estate  is  vested  iu  the  Infant  Co-hein  of  Rithard 
Debar^ff  and,  therefore,  the  Conrt  doth  not  thmk  fit  to  make  any  Order  on 
the  Petition. 


♦ 

[  *286  ]  *C0I>RIN6T0N  V.  HOULDlTCa. 

1832  :  oih  June. — Practice.— Eevivor. 

A.ttB.m  Infant,  flic  a  BUI.  B.  attains  SI,  and  gives  Notice  to  tlie  Forties,  that  he  rcpadiatea 

tlic  Suit,  ami  then  dies.  A.  revives  the  Suit.  The  Defendants  answer  ilic  Uill  of  Kcvivor, 
ond  insist  that,  IS.  liavin-  rcjiudiatcil  the  Suit,  it  oiif:lit  not  to  liC  revived  ;  iuul  \]:C\  tlu  n  more 
to  diachnrjre  the  Order  of  Hovivor,  for  ine<;uliiritjr.  Motion  refused,  bccuusc  the  Defendants 
ought  to  huvu  pleaded  to,  and  not  answered  the  Bill  of  Revivor. 

Thb  original  Bill  was  filed,  in  December  1S30,  hj  dtdrington^  an  Adult, 
and  msheU,  an  Infant,  by  his  Next  Friend.  On  the  4th  of  Augnat  1831, 
and  after  the  Defendants  had  pnt  in  their  Answers,  NUhett  attained  twentj- 
one,  and,  thereupon,  served  Codringtony  the  Next  Friend,  and  the  Defend- 
ants, with  Notieea  m  writing  that  he  repudiated  the  Suit.  In  September 
1831,  NUhett  died,  upon  which  Codnngton  filed  a  Bill  of  Revivor  against 
his  Fzecntora  and  the  Defendants,  and  afterwards  obtained  the  usual  Order 
to  revive.  The  Defendants,  in  their  Answer  to  the  Bill  of  Revivor,  objected 
that  the  Suit  ought  not  to  be  revived,  on  the  ground  that  SxAeU  had  repu- 
diated it,  on  his  coming  of  age*  The  Plaintiff,  CiMngton^  having  given  a 
Notice  of  Motion  that  certain  Issues,  which  had  been  directed  in  the  Cause, 
might  be  amended,  the  Defendants  gave  a  cross  Notice  of  Motion  that  the 
Order  to  revive  might  be  discharged  for  irregularity. 

Mr.  Emght  and  Mr.  Bethetty  in  support  of  the  cross  Motion : 

By  the  Nodces  which  were  given  by  Ni^t,  the  Suit  was  put  an  end  to. 
The  Bill  of  Revivor  prays  that  the  Snit  may  be  put  into  the  same  situation 
as  it  stood  in  at  'Nt9betV$  death.   At  his  death,  he  had  repudiated  the  Suit. 

•2S7  1  [*The  Vice-ChaneeUw  :^ — 29ii^>€U  never  made  any  application, 
*•        J    to  the  Court,  that  all  proceedings  in  his  name  might  be  stayed.] 

No  such  application  was  necessary.  The  Issues  were  dircc  li  J  on  a  joint 
Complaint ;  and  that  joint  coraplaiui  exists.  The  Suit,  after  NishetCs  repu- 
diation, could  not  be  further  proceeded  in,  and  did  not  admit  of  being  re- 
vived ;  and  consequently  the  whole  of  thia  proceeding  is  irregular  from  its 
commencement. 

Mr.  Pf7>7/.'<  and  Mr.  Ellisson  appeared  for  the  Plaintiff  CoJrington,  and 
referred  to  LtwU  v.  Undymun  (a).  Mr.  Parker  appeared  for  NubetC% 
Executors. 

(a)  Ante,  VoL  IL  p.  466. 
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The  Vice  Chancellor  : 

The  Defendants  did  not  demur  to  plead  to  tlio  Bill  of  Revivor,  but  tliey 
answered  it.  The  putting  in  of  an  Answer  to  a  Bill  of  Revivor,  is  a  -ufTi- 
cient  submission  to  have  tho  Suit  revived,  and,  notwithstanding  anjtliin;; 
that  may  be  contained  in  the  Answer,  it  13  »  matter  of  course  to  draw  up 
the  Order  to  Revive.  Anj  set  of  circumstances  that  might  form  a  reason 
why  the  Suit  should  not  be  revived,  might  and  ought  to  have  been  brought 
Ibrtrard  by  way  of  Plea.  My  opinion,  therefore,  is  that  tho  Motion  to  dis- 
diarge  the  Order  to  Revive,  is  wrong,  and  that  it  oaght  to  be  refused  with 
Costs. 


•The  Attounsy-Qekbeal  p.  The  Merchant  Tailors  Company.  [  '288  ] 

183S:  6tli  tnd  Sdi  JimeWn/en-iiMttftt.— Ptetfliy.— W<(/Mh^^ 

A  Ciuriir  Infomutton  relating  to  several  anall  Soma  given  to  a  Company,  by  diflTcrcnt  Do- 
nor*, to  be  lent  to  different  Members  of  ibc  Company,  is  not  Afaltifuiou's.  And,  thonj;!.  the 
laterc^t  of  one  of  the  Sums  payable  to  atiotlier  Companv,  th.it  Company  is  not  a  ncccssa- 
rj  Partjr  to  the  Informalion  :  but  tbis  was  reversed  on  Appeal. 

A  Demamr  for  MnUir«n<Hisiic«t,  to  aa  Tiifomtt'iim,  will  not  be  allowed,  because  it  coniaine 
genenl«  sweeping  Chuget,  but  the  Court  will  direct  «  reference  to  the  Attomey-ceneral,  to 
pievent  Oe  DefendMiU  from  beine  nnneoeiiaril/  iMitwted  by  thoee  Chaises. 

This  Case  is  reported,  on  tho  Appeal,  in  1  Mi/lne  Keen,  189.  The 
Information,  in  addition  to  what  is  there  stated,  contained  tho  following 
Charges,  which  were  relied  upon,  in  support  of  the  Demurrer  for  Multifari- 
ousness :  That  divers  viher  Gifts,  by  way  of  Bequest  and  otherwise,  had 
been,  irom  time  to  tiuie,  mado  to  the  Company,  and  tliat  divers  other  Samt 
of  J\Ione>/,  or  other  Funds  and  Property,  had  been,  at  some  former  time  or 
times,  vested  in  the  Company  for  the  time  being,  and  were  then  vested  in 
the  Defendants,  on  Trust  to  lend  out  the  same  to  Freemen  of  tho  Company, 
or  upon  some  other  like  or  corresponding  Trust,  for  the  bencQt  and  advc^^i. ce- 
ment of  Freemen  in  Trade  or  Business :  That  the  Defendants  had  in  tbcir 
custodr  divers  Deedn,  Willr^,  at;  1  otl.  r  Writings  relating  to  the  before-men- 
tioned bum?  of  Money,  and  other  the  matters  and  things  aforesaid,  a  List 
or  Statement  of  all  which  the  Defendants  ought  to  set  forth  in  a  Schedule, 
to  the  end  that  the  same  might  be  produced  and  doposikod  in  the  hands  ot 
ftcir  Clerk  in  Court  for  the  inspection  of  the  llclator. 

The  Information  prayed  that  the  Defendants  might  make  a  full  discoverj 
touching  the  several  matters  aforesaid,  and  that  it  might  be  dc- 
dared  that  the  'Defendants  were  chargeable  with  the  several  be-   [  *28d  J 
lbr«>mtiitioDod  Soai  of  100^»  &o.  and  other  the  Gifts  aforesaid, 
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if  any,  and  that  the  aame  ought  to  be  applied  and  made  available  according 
to  the  intentiona  of  the  several  Donors  thereof,  and  that  the  defendants 
might  be  ordered  to  acoonnt  for  the  same. 

Mr.  Knight  and  Mr.  JameM  MutteU,  for  the  Demurrer. 

Sir  JS,  Sugdtn  and  Mr.  t>.  AndereUmf  for  the  Bill. 
The  Yigs-Ohakcellor: 

In  my  opinion  this  Demurrer  ought  not  to  be  allowed. 

These  eight  Charities  are  so  directed  to  the  same  objects,  that  it  would  be 
improper  to  file  separate  Informations  as  to  them.  The  first  Sum,  so  far  as 
any  Benefit  Is  to  be  derived  from  it,  is — [His  JBamr  here  stated  the  objects 
for  which  the  eight  Sums  were  to  be  applied.] — ^Therefore  these  eight  Sums 
arc,  mainly  and  substantially,  for  the  same  objects;  and  it  appears,  upon  the 
Iiifoimation,  that,  owing  to  the  minuteness  of  the  Sums,  each  of  them  could 
not  be  administered  as  the  Donors  pointed  out ;  and,  therefore,  it  appears 
to  me  that  the  Court  ought,  at  the  hearing,  to  deal  with  them  conjointly. 
I  therefore  think  that  this  Information  is  not  multifarious. 

With  respect  to  the  objection  for  want  of  Parties,  as  to  the  first  Sum,  there 
is  a  definite  benefit  given  to  The  Mercer^  Company  ;  and  no  Decree  that 
can  be  made  co  this  Information,  as  to  thAt  Sum,  can  a&ct  the  Interest  cf 
the  J/erctrs'  €o7nj>any.   My  opinion  therefore  is,  that  this  is  a  proper  Infer 

nation,  and  that  the  Demurrer  ought  to  be  oveiTuled. 
[  *290  ]      *As  to  the  sweeping  Charges  in  the  Informi^ion,  the  Court  viH, 
as  was  done  in  the  Case  of  The  CorpwaUm  of  CarUtU  and  other 
Cases,  prevent  the  Corporation  from  being  harrassed  by  any  oppressive  in* 
quiry  founded  on  those  Charges  (a). 


GmeBT  V.  PoWELIi. 

1832  :  Sill  &  9th  Jtine. —  Will.—  tonstruciwn.—Appcrtionvicnt.—Iient-charge, 
A.i  on  hi»  Marriage,  grants  a  Rent-charge,  to  his  Wifo,  out  of  his  Estates,  for  her  Jointure ; 
whieh  ho  siscarM  by  a  Term  limited  to  Tnuleet.  By  lUs  Will,  he  gim  lilt  Mannon-lKHiio 

and  Park,  lo  liis  Wife,  for  Life,  and  the  rest  of  his  E>.tn!cs,  to  B.,  and  directs  that  the  Ro- 

pnira,  Prtiiitiii;.-,  ,f<r.  t'fhis  Mansion-linusc  slinll  he  pn,u\  for,  1  \  ^alo  of  Tinilx^r  on  llit  Prcmi- 
Ecs  devised  to  B.,  and  then  ho  confirms  tha  Settlement.  Ilcld  that  the  Jointure  is  wholljf 
nUeaUe  oat  of  tliosc  Trcmises. 

JosnuA  Grigbt,  Esq.  deceased,  the  late  Husband  of  the  Flaintil^  being 
acised  in  Fee  of  a  Mansion-house,  Park  and  Lands,  in  JMtbfon,  in  Svf- 
folkf  which  he  occupied,  and  of  three  Farms  b  JMnktUm^  Setut  and 

(•)  &i4iita^ToLI7.9.l7S,«idaMp8Bt.ttl. 
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BawtUad^  b  tiM  aame  County,  wbteli  he  let  to  dHferent  Tenants,  by  the 
Settlement  prerioiis  to  his  marriage  with  the  PlahitlfF,  dated  in  December 
1826y  conveyed  all  the  before^mentiened  Hereditaments  to  Trosteee  in  Fee, 
10  the  oee,  after  the  marriage,  of  himself  for  life,  and,  after  his  decease,  to 
the  nse  that  the  Flaintiff,  in  case  she  should  sarvive  him,  should,  immediate- 
ly after  his  deoease,  receive,  thereout,  a  Bent^haige  of  1,000/.  per  An- 
num, for  her  life,  free  from  all  Taaes  and  Deductions  whatsoever,  Pariia- 
mentaiy  or  otherwise,  of  any  nature  or  Idnd,  the  same  to  be  for  her  Join- 
ture, and  in  lieu  of  Dower  and  Thirds,  with  the  usaal  powers  of  distress 
and  entry ;  and,  subject  thereto,  to  the  use  of  Trustees,  for  99  years,  to 
commence  on  the  decease  of  Joshua  Grighy^  upon  the  usual 
Trusts  for  *better  securing  the  Rent-charge,  and,  subject  thereto,  [  '291  ] 
to  the  use  of  Joshua  Grigby  in  Fee. 

Mr.  Grigby  made  his  Will,  dated  the  lUih  of  February  1829,  in  the  fol- 
lo\Ting  words  :  "  I  direct  that  all  my  just  Debts  be  paid.    I  give  and  devise, 
uiU  j  my  Wife,  Anna  Grighy^  and  her  Assigns,  for  and  during  the  term  of 
her  natural  life,  all  that  my  Mansion-house,  with  the  Yards,  Gardens,  Sta- 
bles, Coach-housts  and  Appurtenances,  now  in  my  own  occupation,  at  Drink- 
tton  aioresaid,  and  also  all  that  ray  Park  thereto :  and  I  direct  that  Trees 
and  Timber  shall  be  cut  down  off  my  Estates  in  the  parishes  of  ffawstcad, 
Messet  and  /Jrinksfun,  and  sold  to  pay  the  Expenses  of  any  Repairs,  Paint- 
mg  or  Glazin  j,  which'  in  the  opinion  of  the  said  Aima   Grigbg,  shall,  at 
anytime,  be  required  for  any  of  the  said  Hereditaments  so  given  and  dovised 
to  her,  for  life,  and  also  for  the  Expense  of  Insurance  of  the  suuie  Preimses 
from  Fire,  which  I  dirprt  shall  be  done,  and  that  my  Nephew,  Joh7i  Ilarcourt 
PowelU  or  Iiis  Heii  s.I^xccufors  or  Administrators,  shall  point  out,  at  proper 
times,  what  Trees  sliall  !)?  tt  lie  l  for  those  purposes,  and,  if  he  or  they  neg- 
lect or  refuse  to  do  so,  for  one  month  after  notice  in  writing  shall  be  given 
to  him  or  them,  then  the  said  Anna  Grigly  shall  cause  to  be  cut  down,  and 
sell  jjuch  Trees  as  she  shall  think  proper  for  those  purposes.    And  /  confirm 
the  Settlement  made  on  my  mnrrlage  wit/i  my  present  f'Vife.    And  I  give 
and  dovisf,  and  direct  to  be  paid  out  of  all  thr:  rest  of  m3-  Roal  Estates  in 
Suffolk^  unto  my  bister,  Charlotte  Grigby,  daring  h-r  life,  220i.  a  year, 
to  be  paid  by  eqval  Payments,  the  let  day  of  January,  April, 
July  and  October,  free  of  all  charges.    I  direct  that  a  •yearly    f  '292  ] 
Sum  of  15?.  be  paid,  by  the  aforesaid  Payments,  to  tho  Widow 
of  Thomas  £au€ij  my  BaiKff;  for  her  life,  and  that  she  be  permitted  to  lire 
without  rent,  in  the  House  she  noir  resides  lu.    And,  subject  to  those  two 
Annuities  and  other  conditions  above  specified,  I  give  and  devise  all  my  Real 
Estates  in  England,  from  and  immediately  after  my  death,  and  also  all  the 
abovMMolioiisd  Hereditaaents  so  pven  to  my  said  Wifo  for  her  life,  from 
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and  after  her  decease,  unto  my  saiil  Nephew,  John  Harcourt  Powell,  his 
Heiraand  Assigns,  for  ever.  Ami  I  direct  that  all  mj  Paintings  and  Por- 
traits, in  my  TTonfo  at  I>riuksto7i,  be  enjoyed  ^Yith  the  same  by  my  Wife, 
for  life,  and,  alter  her  death,  to  go  with  the  House:  and,  subject  to  the 
payment  of  my  Debts,  and  the  Expenses  of  carrying  this  my  Will  into  E^fect, 
I  give  and  bequeath  all  my  Household  Furniture,  Plate,  Linen,  China, Wines, 
Stores,  and  all  the  rest,  residue  and  remainder  of  my  Personal  Estate  and 
Effects  whotsoever,  and  of  every  kind,  unto  my  said  Wife,  Anna  Qrigby^  for 
her  OWD  sole  use  and  benefit ;  and  I  nominate  and  appoint  my  said  Wife, 
and  my  said  Nephew,  J.  JST.  JPowell^  fizecatiii  and  £xecator  oC  this  my 
Will.'* 

The  Testator  died  on  Uie  eth  of  March  1829.    OharhUe  Gri^  died  in 

March  1831. 

The  Bill  insisted  that,  in  consequence  of  the  Testator  having  devised  the 
Mansion-house  and  Park  to  the  Plaintiff,  no  part  of  the  Jointure  ought  to  be 
raised  or  paid  thereout,  but  that  it  oogbt  to  be  wholly  raised  out  of  the 
other  Estates  in  the  Settlement,  and,  if  the  Rents  thereof  were 
[  *293  ]  insufficient  to  paj  the  Jotntare,  that  *the  deficienoy  ong^t  to  be 
iMsed  hj  Mortgage  of  thoee  Estates  :  and  the  Bill  prayed  for  a 
declaration  to  the  nme  elbct,  and  for  relief  accordingly. 

The  Defendant,  <71  M»  PoweU^  In  his  Answer,  said  that  the  Testator  did 
not  intend  that  the  whole  of  the  Jointore  shoold  be  raised  and  paid  ont  of 
sneh  parts  of  the  settled  Estates  as  were  aot  devised  to  the  Platintiff,  be- 
cause he  well  knew  the  rental  and  valne  of  his  Property,  and  that  the  Rents 
thereof,  ezdnsive  of  the  Mansion-honse  and  Park,  were  not  sufficient  to  pay 
the  Jointure:  and  he  submitted  that  all  the  Properly  in  the  Settlement, 
including  the  Mansion-house  and  Park,  ought  to  contribute  rateably  to  the 
Payment  of  the  Jointure. 

Sir     Sugden  and  Mr.  Koe,  for  the  Plaint: 

The  Testator  intended  that  his  Wife  should  haye  his  Mansum-house  and 
Park,  free  from  all  Expense.  He  expressly  confirms  the  Settlement  on  his 
marriage,  and  provides  for  the  Expenses  of  Bepurs,  Painting,  Glazing  and 
Insurance.  She  cannot  be  considered  to  have  the  subject  of  the  Devise, 
free  from  Charges,  if  she  is  to  take  it  subject  to  the  Rent  charge.  The  Tes- 
tator intended  her  to  have  the  1,000Z.  a  year,  and  the  House  and  Park,  and 
that  sbe  should  have  theiatter  firee  from  all  Reprises,  much  more,  free  from 
ill  Incumbrances.  He  meant  to  place  her  in  the  same  situation,  wiih  re- 
spect to  the  House  and  Park,  as  he  stood  in  himself:  and  he  was  not  suljoct 
to  the  Bent-cbarge.  The  Devise  to  the  Nephew  is  in  the  follonriog  words : 

And  subject  to  those  two  Annuitras,  fto."  So  that  the  Kephew  is  to 
have  no  benefit,  till  the  death  of  the  Wife,  of  the  Estates  devised  to 
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her  ;  but  he  is,  indire  ctly,  'attempting  to  get  a  benefit.    Kniylit    £  *294  ] 
V.  Calthorpe  (a).    That  is  not  so  strong  a  Case,  in  favour  of  the 
Widow,  as  the  present ;  for  it  does  not  appear  that  the  Testator  confirmed 
the  Settlement,  by  his  Will. 

^Ir.  I^ghtf  Mr.  Pre&ton  and  Mr.  Bolf^^  for  the  Defendant,  J.  H. 

The  mere  fiiet  of  Devise,  does  not  imply  an  exemption  from  the  Inenm- 
brance .  The  Devisee  takes  the  Estate  vitii  all  its  ohiurg^s,  and,  nnless  there 
be  special  words,  the  portion  of  the  Property  devised,  is  not  exempted  from 
contribntion.  The  Testator  has  not  done  enoiigb  to  throw  the  entire  bnrden 
upon  the  other  parts  of  the  Estates.  There  is  not  langnag^  enongh  in  this 
Willy  to  create  a  new  Bent-charge.  The  Gifts  of  tbe  Annuities  to  the  Sis- 
ter  and  Baliff 's  Widow,  show  that  the  Testator  bad  present  to  bis  nund  the 
expresRions  which  were  necessaiy  to  throw  a  charge  on  any  particular  portion 
of  bis  Estates,  and,  if  he  bad  intended  that  his  Wife  shonld  have  &e  Man- 
sion-bonse  and  Park,  free  from  the  BentH)harge,  he  woald  have  said  that  ie 
shoold  come  out  of  the  other  parts  of  his  Estates,  as  he  has  done  with  res^ 
peet  to  the  Annuities  to  bis  Sister  and  tbe  Baliff  *s  Widow.  The  words  I 
confirm  the  Settlement  made  on  my  marriage,"  were  used  in  order  to  pre- 
vent tho  Bent-«harge  from  being  extmgnished  at  Law  by  the  Acceptance  of 
tbe  Devise  (6). 

[The  VUt-Cfhanctitkr :  Tbe  intervention  of  the  Term  prevents  the  Bent- 
cbarge  from  being  defeated.] 

The  Term  was  created  merely  fbr  further  securing  tbe  Rent- 
charge  whilst  legally  subsisting.  The  Settlement  *makes  tbe  [  *295  ] 
Rent-cbai^L  issue  out  of  tbe  Mansion-house  as  well  as  the  other 
settled  Property.  Then  what  does  tiie  confirmation  of  tbe  Settlement 
amount  to  7  It  preserves  the  Bent^oharge  in  a  Court  of  Equity,  and  sets 
up  the  Settlement  as  it  stood,  and  does  not  make  tbe  Bent-charge  issue  out 
of  any  particular  part  of  tbe  settled  Estates.  Besides,  words  of  confirma- 
tion ^milar  to  those  in  this  Case,  are  frequently  used  by  Testators  as  mere 
words  of  course,  and  without  any  particular  object.  When  tbe  Testator  de- 
vises tbe  part  of  bis  Estates  which  is  charged  with  the  two  Annuities,  to  bis 
Nephew,  he  devises  it,  expressly,  subject  to  those  two  Annuities  ;  he,  there* 
fore,  evidently  intended  that  those  two  Annuities  were  all  that  his  Nephew 
was  to  be  subject  to  under  the  Will.  The  omission  to  charge  the  Rentebarge 
on  the  oilier  parts  of  tlic  Estates,  shows  that  it  was  the  testator's  intention 
th.'it  the  Mansion-house  and  Park  shonld  be  suhject  to  it.  It  is  making  a 
Will  for  the  Testator  by  conjcctuic,  to  aay  that  the  Rent-charge  is  to  be 

(a)  1  Vem.  347.  (6)  Stu  Co.  Litt  147  b. 
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raised  exoliisively  oat  of  the  parts  of  the  Estate  not  detised  to  the  Wife. 
The  ProviBioiis  as  to  Bepun,  &c.,  shows  that  the  Estate  was  a  scantj  seoa* 
ntj  for  the  Bent^harge,  and  that  the  Wife  had  the  whole  valae  of  it  in  the 
Bent-charge.  Is  it  to  he  imputed,  to  the  Testator,  that  he  btended  that  the 
Trustees  of  the  Term  shoald,  de  anno  m  annum^  Mort^jpge  the  Estate  to 
raise  part  of  the  Benteharg^  ? 

Knight  r.  CaUhorpe  is  not  Law        There,  no  Term  was  created  for 
seoonng  the  Bent^harge ;  the  Widow,  by  her  own  act  in  accept- 
[  *296  ]   ing  the  Devise,  had  extinguished  *the  Bent  charge,  and  yet  The 
'  Lord  Chmeeilor  says  that  she  might  distrain,  in  all  or  any  part 
of  the  Lands,  for  her  Bent.   In  Sergeant  MilFo  Copy  of  Eq.  Ca.  Ab., 
there  is  written  the  following  observation  on  that  Case,  in  the  margin  of  the 
page  in  which  it  is  contained ;    This  Case  is  not  correct  npon  principle/* 
The  Vice-Chahcellor  : 

The  Testator  appears,  on  the  face  of  bis  Will,  to  haye  beenoonnsant  that 
his  Wife  was  entitled  to  a  Rent  charge  of  1,000/.  a  year,  under  his  Settle* 
nient.  He  gives  to  her  his  Mansion-house  aud  i*ai  k,  which,  ordinarily  speak* 
iug,  do  not  j)roduce  profit:  and,  on  the  face  of  his  Will,  he  shows  a  clear 
intention,  not  only  that  she  shall  liuve  the  Mansion-house  and  Parle,  but  that 
she  shall  take  them  in  an  unusually  beneficial  manner,  and  exempt  from  all 
Charge  ;  for  he  directs  that  the  Repairs,  Painting,  Glazing  and  Insurance 
shall  be  done  at  the  Expense  of  the  other  part  of  his  Eftate,  as  his  Wife 
shall  think  proper.  Then  he  uses  the  follov»  uig  words  :  "  And  I  confirm  the 
Settlement  made  on  my  marriage  with  ray  present  Wife."  Admitting  ihat 
the  mere  effect  of  the  Devise  would  be  to  extinguish  part  of  the  Annuity, 
no  other  eflfect  can  be  attributed  to  these  words,  except  that  of  giving,  to 
the  Wife,  the  1,000^.  a  year  ;  and  the  inference  is,  that  he  intended  that 
she  should  have  the  1,UUU/.  a  year,  in  addition  to  the  Mansion-house  and 
Park.  It  appears  to  me  that  there  is  no  other  mod©  of  construing  this  Wlll> 
than  by  givinfr.  to  the  Wife,  the  double  benefit. 

The  Will,  in  KnigJd  v.  C'althorpe,  bears  a  strong  re<;erablance  to  the  one 
in  this  Case.    But  there  are  words  in  this  Will,  which  are  not 
[  *297  ]    found  in  that,  and  which  'enable  me  to  pat  that  eonstraction  upon 
this  Will  which  I  have  mentioned. 

I  am  of  opinion  that  this  Lady  is  entitled  to  have  the  Bent-charge  of 
1,000^.  a  year,  wholly  raised  oat  of  those  parts  of  the  fistatce  which  are 
not  devised  to  her. 

(e)  <Si«  AmAouI  t.  Rushout^  6  Bro.  P.  C.  89,  and  Chester  v.  WUla,  Amb.  247. 
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WiiAKTON  V.  Lord  Durham. 

1832;  2l5t,  23(1  and  26th  Korcmbcr. — Portions.— Sulisfaction. 

W.  Bequeathed  5,000/.  to  the  DstUf^htcr  of  !  IIioil  (  r  charged  on  l  is  Rcnl  Estnto*.  rv<}  ili- 
rcclcU  ihc  Interest  to  he  niis-cd  for  her  Maiiitcnnn<e,  if  J.  sl.oiihl  so  ilirccl  j  ami  iic  devised 
lib  licol  Estates  &o  (  hui  j,'cd,  to  J.  in  Fee.  J.  bcqucuilicd  lo.oou/ ,  in  Xiust  for  bi«  Daogh* 
tcr  for  Ktct  and  after  her  death,  in  TmRtfor  her  Children,  and  declared  that  that  Sum  should 
be  in  addition  to  the  Sums  w];i.  h  »!ic  wns  entitled  to  uiulcr  U'.'s  WiM.  The  Diin-htor  ftf- 
tenvards  tnnrricd.  Hi  i- FuiIk  r  a<lvnntcd  to  her  Hasbarul  15,000/.  ns  his  Dauglncr's  Mar* 
riofga  Portion,  and,  by  liie  Seiilcnrjcnt,  Pin-money  und  a  Joiraurc  for  the  Wite,  mul  Portions 
tor  lie  younger  ChilJrtn  of  the  Alarriuge,  Mere  provided  out  of  lliC  Ilnshond's  I'ropci  ty,  and 
the  15^000^.  was  docUred  to  ho  in  tatisfaction  of  the  Sums  which  tho  Wife  wa»  entitled  to 
W,**  WiXL  Held  that  the  10,000f.  was  not  ■oiiBAod  bj  the  Marriage  Fonion. 


William  Lambton,  E^q.  by  his  "NVill,  dated  in  1772,  rlevi^ctl  his  Keal 
Estates  to  Trustees,  for  1,000  years,  in  Trust  to  raise  15,000/.,  which  ho 
directed  to  be  equally  divided  amnngBt  his  Nephew  and  Niece's,  Rul^h 
John  Lambtony  8u$an  Mary  Ann  Lumbton  and  Jane  Doroihij  Lamb' on,  at 
the  usual  periods  :  and,  until  their  Portions  should  become  payable,  he  au- 
thorised the  Trustees  to  rabe  yearly,  for  their  maintenance  an  I  cdvu  ation, 
any  Sums  not  exceeding  tho  interest  at  3/.  per  Cent,  of  their  respective 
Portions,  in  case  their  Father  shotild  direct  it  to  be  raised  ;  and,  subject 
thereto,  he  devised  bis  EsUtes  to  his  Brother,  </b/iit  Lamblon, 
*  in  Fee. 

*  John  Lamhton,  by  his  WiU,  dated  the  17th  of  November  [  "298  ] 
1788,  gave  10,000/.  to  Trustees,  one  half  to  be  paid  at  the  end 
of  three  years,  and  the  other  half  at  the  end  of  six  years  after  his  death, 
with  4L  per  Cent.  Interest  from  his  decease,  in  Trust,  with  the  consent  of 
his  Daughter,  Susan  Mary  Ann,  to  uivest  the  10,000/.  in  tlie  usual  Sceuii- 
ties,  and  to  pay  the  Interest  to  her,  for  life,  and,  after  her  death,  to  pay 
the  Capital  unto  and  amongst  all  and  every  her  Child  and  Children,  in  such 
Shares,  at  such  times,  and  under  such  restrictions,  as  she,  ^vhcther  covcrte 
or  sole,  should,  by  Deed  or  WW,  appoint,  and,  in  default  thereof,  to  pay 
the  same  amongit  all  and  every  her  Child  or  Children  equally  ;  the  Sliares 
of  sons  to  be  vested  at  21,  and  the  Shares  of  Daughters  at  21  or  niarnagc, 
and  to  be  pud  to  sacb  of  her  Sons  as  should  be  under  21  at  her  death, 
when  they  should  attain  21,  and  to  such  of  them  as  should  attain  21  m  her 
life-time,  at  the  end  of  six  months  after  her  death,  itith  Interest  from  her 
death,  and  tiie  Shares  of  Daughters  to  be  paid  to  such  of  tbcm  as  should 
be  under  21  and  unmarried  at  her  death,  at  their  ages  of  21  or  days  of 
marriage,  and,  to  such  of  them  as  should  att.m  21  or  be  n^nvued  tnher 
life-thne,  at  tfa^  end  of  «z  months  after  her  death,  with  Interest  hom  her 
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death:  arnl  the  Testator  directed  the  Trustees,  after  his  Daughter's  death, 
to  apply  the  Interest  of  the  Share?,  for  the  Maintenance  and  Education  of 
her  Children,  until  their  Shares  should  hccome  payable.    And  lie  a\ithoriz- 
ed  the  Trustees,  at  any  time  or  times,  during  the  life  of  his  Daugiiter,  with 
her  consent  in  Avriting,  to  apply  such  part  of  the  10,000/.  as  she  should  di- 
rect, for  the  bcntTu  and  advantage  of  her  Child  or  Children,  as  sli«^  should 
direct,  notwithstanding  their  portions  should  not  liavo  become 
[  *299  ]    payable,  and  also,  at  any  time  'alter  the  decease  of  his  Daugh- 
ter, to  apjdy  any  part  of  the  Portions  of  her  Sons,  for  their  ad- 
vanceracnt,  notwithstanding  the  same  should  not  have  become  payable  :  and 
ho  provided  that,  if  his  Daughter  should  have  no  Child,  or  if  si  c  siiould 
Lave  Children,  and  her  Sons  should  die  under  21,  and  her  D:uirliters  under 
21  and  immarriec^  the  10,UUU/.  should  fall  into  the  Jiesidue  of  his  rersonai 
Estate. 

The  Testator  then  gave  another  Sum  of  10,000/.  upon  similar  Trusts, 
for  the  benefit  of  his  Daughter,  Jane  Dorothy^  and  85,000/.  on  certain 
Trusts  for  the  benefit  of  his  Son,  Ralph  John,  and  declared  that  the  Sums 
Bo  given  in  Trust  for  his  Son  and  Dau^ihters,  were  over  and  above  the  sev- 
eral Sums  of  5,000/.,  5,000/.,  and  5,000/.  devised  to  them  by  the  Will  of 
bis  Brother,  William  Lamhton  ;  and  he  gave  the  Residue  of  his  Real  and 
Personal  Estate,  charged  with  the  payment  of  his  Debts  and  Legacies  in 
aid  of  his  Personal  Estate,  to  his  Sou,  William  Henri/ ^  for  life,  with 
mainders  to  his  first  and  other  Sons  in  Tail  Male,  with  Remainders  over, 
and  he  bequeathed  the  Residue  of  his  Personal  Estate  to  his  Son  WiUiam 
llenry,  and  appointed  him  sole  Executor  of  his  Will. 

By  Articles  previous  to  the  marriage  of  SmanMary  Ann  Lamhton  with 
the  Plaintiff  John  Wh<xrionf  E>^q.,  dated  the  9th  of  October  1790,  after 
reciting  that  it  had  been  agreed  that,  in  consideration  of  15,000/.  wliioh 
John  Lamhton  had  agreed  to  give  to  J,  Wharton,  as  the  Marriage  Portim 
of  his  Daughter,  J.  Wiarton  should  secure  to  her,  during  their  joint  lires^ 
the  annual  Sum  of  500/.,  for  Pin-money,  and  should  also  secure  to  her 

a  Jointure  of  1,200/.  per  annum,  and  should  also  secure  such 
[  '300  ]    'Portions  for  the  Daughters  and  younger  Sons  of  the  marriage 

as  thereinafter  mentioned,  and  it  appearing,  from  the  situatioii 
and  circumstances  of  J.  WharUm*9  Property,  to  be  inexpedient  to  make  an 
actual  Settlement  to  the  efieot  agreed  on,  tiU  after  the  death  of  Mn.  Mar- 
gavi't  Wharion  and  Mrs.  Ann  Farq^Jiarton,  (two  of  his  Aunto,)  that  it 
had  been  agreed  that  W^rton  should  enter  into  the  Covenants  thereinafter 
contained,  and  that  the  payment  of  the  15,000/.  should  be  postponed  m  the 
manner  thereinafter  mentioned,  md  that,  in  the  mean  time,  that  Sum  should 
be  subservient  to  the  purposes  of  the  intended  Settlement  in  manner  ibef«* 
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inafter  mentioned  :  «/.  ^.'.'.larton,  in  con!::(l'.r::non  of  tl  c  n '.iniaj^e  end  of 
tho  15,000/.  thorcinr.rta;' ccvcuantcd  to  be  jiaid  by  JoA^t  V.wwi^ion,  covtnauk 
ed  with  )V{llia,.i  Ler.rv  Lamhton  and  Ralph  Juhn  Lamolon^  that,  in  cacc 
the  mavria/^o  chorld  t?ke  effect,  he  wouhl  pay  ijQOl.  per  anuum  to  Sucan 
Mary  A,in  Zc.mh'.ov.y  during  their  joint  hves,  for  her  separate  use,  and  tlir.t, 
within  si::  .;\orah3  aucr  the  death  of  Mrs.  Mai-garet  Wharton,  if  Sman 
Mcrji  Jnn  Luinhton  should  be  then  living,  he  would  further  secure  that 
Sum  .13  t:^e  Trjoiecs  should  require,  and  also  that  he  would,  id  like  mauncr, 
secure  to  ISnsan  Mary  Ann  LainUon^  during  her  life,  in  case  she  should 
survivo  h.  n,  an  Annuity  of  1,200/.,  commencing  from  his  death,  and  fiirJi- 
er  that  he  "vrould  ^ecare,  within  six  moutlis  after  the  death  of  Mrs.  Auii 
Farqi  aarccii,  Uj.on  Ivstates  either  in  Yorkshire,  Dnrhauv  or  Northumhi'r- 
^ani,  or  upon  Go.  aument  or  Real  Sceuri(ies,  the  Suras  of  Money  after 
mentioned,  for  tho  Tortiong  of  all  the  Children  of  the  marriage,  except  on 
eldest  or  only  Son,  that  is  to  say,  if  there  should  be  only  one  such  Child,  li' 
a  Son,  SO,OOOZ.,  but  if  a  Daughter,  20,000/.,  to  be  vested  in  and 
paval.'io  to  a  Son  at  21,  and  a  Daughter  'at  21  or  marriage,  if  [  '301  ] 
such  time^  oi"  payment  should  happen  after  the  death  of  John 
Wiarto/u  but  if  in  his  life-time,  then  the  payment  to  bo  postponed  till  six 
months  after  his  death,  and  to  carry  Four  per  Cent,  interest  in  tho  mer.n 
time  :  and,  if  there  should  be  two  or  more  such  Childro.',  then  tlie  30,000/. 
to  be  for  their  Portions,  and  to  be  divided  amongst  them  lu  such  Shares  a.s 
J,  Whart07i  and  Miss  Lamhton  should  appoint,  and,  in  default  thereof,  to 
be  equally  divided  amongst  them,  and  to  be  vested  in  and  payable  to  tliem 
at  the  times  before  mentioned,  but  in  case  Wharton  and  Miss  Lamhton 
ghonld,  during  their  joint  lives,  direct  any  part  of  tho  vested  Portions  to 
be  raised  ?nd  paid  in  Ids,  Wiarton's,  life  time,  the  same  sliould  he  raised 
and  paid  accordingly,  and  that,  after  WharUtn^  death,  the  Trustees  should 
hav3  power  to  apply,  out  of  the  Rents  of  the  Estates,  or  out  of  the  Interest 
of  tho  Funds  charged  with  the  Portions,  such  Sums  as  should  be  nece<?sary 
for  the  maintenance  and  education  of  the  Children  until  tho  Portions  should 
beeomd  payable,  not  exceeding  the  Interest  of  their  Portions  at  Four  per 
Cen'  .  per  Aimani ;  and  that,  in  case  any  younger  Son  should  die  under 
21  or  become  an  eldest  or  only  Son,  before  his  Portion  became  payable,  or 
BDJ  Daughter  should  die  under  21  and  unmarried,  then  that  such  Child's 
portion,  as  well  original  as  accrued,  should  accrue  to  the  survivors,  and  bo 
▼csted  and  paid  at  tho  same  times  as  tho  original  Portions ;  and,  if  there 
ahodd  be  but  one  such  surviving  or  other  younger  Child,  then  such  only 
younger  Child,  if  a  Son,  should  be  endtled  to  the  whole  of  the  Portion  or 
Portions  of  the  Children  so  dyiag,  or  such  younger  Sou  becoming  i'u  eldest 
Off  only  Son,  as  the  case  should  happen^  but»  if  a  Dau|^h;er,  then 
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[  •302  ]    only  to  so  much  thereof  as,  •to;^cthcr  with  her  original  Portion, 
would  make  an  20,000Z.    And  Wharton  covenanted  that  in  case 
he  should  die  before  the  Jointure  and  Portions  were  secured,  all  the  Estates 
of  which  he  should,  at  itis  death,  be  seised  in  Fee,  should  stand  charged 
therewith  until  the  same  should  be  effectually  secured  by  his  Heirs,  And 
J.  Lnmbton  covenanted  that,  if  Wharton  should,  in  the  life  time  of  Miss 
Lambtony  perfect  the  Securities  for  the  Annuities  of  500L  and  1,200/.,  or 
if  Miss  Lamhtm  should  die  in  Wharton's  life-time,  he,  John  Lambton, 
^^ouUl  pay  the  ld,000i.  to  Wharton^  at  and  for  the  Marria^/e  Portion  of 
his  Daughter,  immediately  on  tlie  perfecting  of  the  Securities  or  the  death 
of  Miss  LambUm^  which  should  first  happen,  and  that  he  would  pay,  to 
Wharton^  Interest  at  4/.  10«.  per  Cent,  until  the  Principal  should  become 
payable  upon  either  of  the  events  aforesaid,  hut  if  Wharton  should  die  be- 
fore perfecting  tlie  Security  for  the  1,200Z.  per  annum,  leaving  Miss  Xam^ 
ton  surviving,  that  then  tlic  1  VOOO/.  should  not  be  paid  until  her  death,  and 
the  Interest  thereof,  from  WhariinCi  death,  should  be  paid  to  her  towards 
the  discharge  of  the  1,200/.  per  annam.    Provided  that  if  the  Heirs,  Exe- 
cutors, A^iiiinistrators  or  Assigns  of  J,  Wharton  should,  after  his  death, 
make  a  sufficient  security  for  the  Jointure  and  Portions,  then  the  15,000^ 
should,  with  Miss  lMr\hton^%  consent  in  writing,  bo  paid  to  Wharton' t  £xe* 
cutors  or  Assigns*    And  it  was  thereby  a;;reed  and  declared  by  all  the 
Parties  thereto,  and  especially  by  John  Lamhton^  John  Wharton  and  Miss 
Lamllon,  that  the  said  Portion  or  Sum  of  16,000/.,  was  in  full  satisfaction 
and  discbarge  of  all  and  every  the  snms  and  sum  of  ^loney  which  Miss 
Lamhlon  was,  or  could  claim  to  be  entitled  to  by  virtue  of  any 
[  •803  ]    Gift,  Beqn -st  or  Devise  in  or  under  the  Will  of  'her  Uncle  Wil- 
Uam  Lambtan^  and  that  the  Jointure  was  in  lieu  of  Dower. 
The  marriage  was  solemnized  on  the  14th  of  October  1790;  and,  on  that 
day,  Mrs*  Tr/((/rfc)n  attainc  I  21.    liln,  Margartt  Wharton  fuA  Mrs. 
jParquhanon  having  died,  Mr.  Wharton^  on  the  21st  of  August  179S,  made 
a  Settlement  in  strict  conformity  to  the  Articles,  and  contatmng  the  same 
declaration  as  to  the  satisfaction  of  Mrs*  Whnion^%  claims  under  hw 
TJncle*8  Will,  and  a  Covenant,  by  Wharton^  with  John  Lamhtm^  that  he, 
Wharton,  would,  at  any  time  thereafter,  do  any  act  that  might  be  necessary 
for  releasing  all  and  every  the  sums  and  sum  of  Money  wbicb  be  or  bis 
Wife  were  entitled  to  by  virtue  of  any  Devise  or  Bequest  in  or  under  the 
Will  of  William  Lamhton:  and,  on  (be  ezecution  of  tbe  Settlement, 
LambtM  paid  tbe  15,000/.  to  Mr.  Wharton, 

John  Lambton  died  in  1794,  whereupon  bis  Son,  WUUam  Benry^  eote^ 
ed  into  ihc  possession  of  his  Real  Estates  under  bis  Will.  William  Btnrp 
Lambton  died  in  November  1797,  leaving  tbe  Defendant,  John  Qtorge^ 
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(who  was  afterwards  created  Earl  of  Durham)  bis  onlj  Son,  who  thereupon 
beeane  Tenaol  in  TaU  Male  of  the  Estates  devised  by  the  Will  of 
Lmnbton* 

Mr.  and  Mrs.  Wharicn  had  Issae  two  Daughters  only,  Sutan  and  Mar- 
garet, Satan  attained  21  in  1818«  and  died  intestate  and  unmarried  in 
1820 ;  and  her  Father  took  ont  Administratioii  to  her.  Margaret  attained 
21,  in  1815,  andy  in  tiie  same  year,  married  Tkotxa%  B,  Ltonardf  Esq. 
Bhe  died  in  1818,  without  Issae,  and  her  Husband  took  ont  Ad* 
ministratioQ  to  *her.  Lord  Dufhim  having  barred  lihe  EntaU  [  *804  ] 
created  by  the  will  of  J,  LamUon,  agreed,  in  1826,  to  sell 
part  of  the  Estates  to  Lord  Eldon,  The  Conveyancer  who  advised  on  the 
Title  for  Lord  Eldon^  required  either  a  Release  or  an  Indemnity  to  he 
^ven  in  respect  of  the  Legacy  bequeathed  in  Trust  for  Mrs.  Wharton  and 
her  Children,  by  her  Father's  Will.  This  led  to  a  commuiiication  witli  ^\v. 
and  Mrs.  Wharton^  whereby  they,  at  the  latter  end  of  1826,  first  gaiiicd  a 
knowledge  of  the  Lc quest,  and,  on  iLe  22d  July  1829,  they  filed  the  Bill 
in  this  (  Viuse  against  Lord  Durham^  Mr.  Ltonard^  arid  the  Personal  Repre- 
Bentativts  of  J.  Lamhton  and  W.  II.  Lambton  and  of  the  surviving  Trustee 
of  the  Legacy,  charging  that  the  Plaintiff  (and  which  was  supported  by 
EvuloiiCc)  was  her  Father's  favourite  Child:  that  the  15,000/.  which  was 
paid,  by  J.  Lamhton^  to  Mr.  H  hartoii,  in  pursuance  of  the  Articles,  was 
not  intended  to  be  a  satisfaction  of  the  Legacy :  that  thr  15,000?.  was  paid 
to  Mr.  Wharton^  for  his  own  use,  and  that  neither  Mrs.  H  harlon  nor  her 
Issue  derived  any  benefit  therefrom  :  and  praying  that  the  Trusts  of  J*. 
LarnhtorCB  Will,  especially  such  as  concerned  the  raising  and  investing  of 
the  10,OOOi.  and  Interest,  might  be  carried  into  effect. 

The  Defendant,  Lord  Durham,  by  his  Answer,  admitted  that  the  Tjcgacy 
had  liot  been  paid,  and  tliat  lie  had  received  Assets,  from  his  Father's  Per- 
sonal Estate,  sufficient  to  pay  the  Legacy  :  but  he  insisted  that  tbe  Plain- 
tiffs  liad  been  guiUy  of  great  ladies  in  not  applying  to   W.  H,  Lambton  or 
his  Executors,  for  payment  of  the  Legacy  out  of  J.  Lambton's  Personal 
Estate  ;  and  that  it  clearly  appeared,  by  the  Articles,  that  it  was 
the  iiitorition  of  the  Parties  thereto,  that  •10,000?.,  part  of  the    £  •306  ] 
15,000?.  given  as  tlie  Marriage  Portion  of  Mrs.  Wharton^  thoM 
be  a  satisfaction  of  the  LcL'ricy. 

Sir  F'hrard  Sugdm,  Mr.  Knight  and  Mr.  W.  Pole,  for  the  Plaintift: 

In  order  to  raise  a  (jucstion  of  Satisfaction,  both  the  funds  must  go  to  the 
game  Parties.  A  Legacy  to  a  Parent  may,  indeed,  be  satisfied  by  a  Settle- 
ment  on  the  marriage  of  the  Parent,  extending  to  the  Issue :  but  this  is  the 
convet  of  th  u  Case.  The  15,000Z,  was  not  settled,  but  was  paid  to  Mr. 
Wharton.   Although  the  Artioles  provided  that  the  15,000i.  should  he  a 
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security  for  the  Pin-money  and  Jointare  until  Wharton  perfected  the  Set- 
tlement, it  was,  in  no  case,  to  be  a  security  for  the  Portions,  which  were  to 
be  raised  out  of  other  Funds.  There  is  no  Case  in  wiuch  a  Sum  Paid  to  ft 
Parent,  has  been  held  to  be  a  satisfaction  of  limitations  to  his  Issue. 

The  ProyiaionB  made  for  Children,  by  the  Will  and  by  the  Settlement, 
differ,  in  many  respects,  from  each  other.  By  the  Will,  the  power  of  ap- 
pointing the  Shares,  is  given  to  the  Wife  alone ;  by  the  Settlement,  it  is 
given  to  the  Husband  and  Wife;  and,  therefore,  the  mind  of  the  Husband 
would  control  the  will  of  the  Wife.  By  the  Will,  the  10,000  is  settled  on 
the  Wife  and  Children,  without  the  interposition  of  any  interest  in  the  Hus- 
band, so  that  the  Esther's  ezistence  would  have  no  effect  on  the  Children's 
Portion.  Bj  the  Settlement,  the  payment  of  the  Portion  is  postponed  till  after 
the  Eather's  death.  AU  the^Chfldren  of  every  marriage  which  Mrs.  Wharton 
might  contract,  would  be  entitled  to  shares  of  the  10,000  L ;  but 
[  *S06  ]  by  the  ^Settlement,  Portions  are  pronded  fi»r  the  yonnger  Children 
only  of  4lie  marriage :  an  eldest  Son  takes  no  share ;  and,  if  there 
^  had  been  an  only  Son,  nothmg  would  have  been  to  be  raised.  Suppose  that 
Wharton  had  died  soon  after  the  marriage,  without  Issne,  leaving  his  Wife 
snrriving,  and  that  she  had  married  again  and  had  Issue,  then  there  would 
have  been  no  conflict ;  for  there  would  have  been  nobody  to  claim  the  Por> 
tiotts  provided  by  WhmUm*  On  what  principle  is  it  that  the  eldest  Son  of 
Mr.  and  Mrs.  WharUm^  or  her  Issue  by  a  subsequent  marriage,  are  to  be 
excluded  from  participating  in  the  Legacy,  by  a  provison  made  for  other 
persons,  from  which  they  derive  no  benefit. 

At  the  date  of  the  Settlement,  large  arrears  of  Interest  were  due  on  the 
Legacy  of  5,000/.  given,  to  Mrs.  Wharton^  by  her  Uncle's  Will.  John 
Lamblm^  by  his  Will,  expressly  declares  that  the  Sums  which  he  had  given 
in  Trust  for  Us  Son  and  Daughters,  were  to  be  in  addition  to  the  Legacies 
given  to  Uiem  by  his  Brother's  Will.  By  the  Settlement  it  was  expressly 
agreed,  between  the  Parties,  that  the  15,000/.  should  be  in  satisfaction  of 
all  Sums  which  Mrs.  Wharton  was,  or  miglit  claim  to  be  entitled  to  under 
her  Uncle's  Will :  so  that,  by  paying  the  15,000/.,  John  Lamhton  discharged 
himself  from  the  liability  to  pay  the  S,000^.  and  the  arrears  of  Interest.  A 
bargain  made  witii  a  Child  for  one  purpose,  cannot  be  used  for  another  pur- 
pose ;  what  is  given  expressly  in  discharge  of  one  claim,  cauuot  bu  e:iut;uucd 
to  discliarge  another  claim. 

The  eldest  Sou  takes  nothing  but  land  under  the  Settlement:  and  Real 
Estate  cannot  be  a  satisfaction  of  aLegacy  of  Personalty.  Tliere 
£  '307  ]    ia  no  such  doctrine  'as  partial  satisfaction  ;  consequently,  as  the 
eldest  Son's  claim  is  not  satisfied,  the  claims  of  the  younger  Child- 
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ren  must  remain  unaffected.  Bough  v.  Bead  (a),  Allei/n  v.  Alleyn  (6), 
Bf?/  V.  Coleman  (c),  Mathews  v.  Mi'.fhews  (rf),  Moome  y.  Boome  (e}, 
Hvrgets  v.  Mairhe^f  (/)»  2>r«<>  v.  Bidgood  ( r/). 

It  is  proved  that  Mrs.  yVharton  was  her  Father's  favourite  Child:  that 
is  the  reasou  why  ho  made  a  larger  provision  for  her,  than  he  did  for  his  other 
Dauj^hter.  The  delay  in  prosecuting  the  claim,  is  satisfactorily  account- 
ed for  ;  as  the  plaintiffs  knew  nothing  of  the  Legacy  until  1826.  Time 
is  not  insisted  on  as  a  bar ;  and  Lord  Durham,  by  his  Answer,  admits  that 
neither  Principal  nor  Interest  has  ever  been  paid.  He  rests  his  defence  on 
the  ground  of  satisfaction  only,  insisting  that  the  Legacy  never  was  payable. 
Mrs.  Wharton  is  a  married  Woman ;  and  therefore,  time  could  not  run 
against  her,  and  the  interests  of  the  Children  are  not  yet  come  into  poss^ 
sion.  Parker  v.  Ash  (/<),  Lee  v.  Broton  (i),  Drewe  v.  Bidgood  (Ar),  Han- 
bury  V.  Banbury  (I),  Pickering  v.  Lord  Stamford  {m),  ChalmerB  ?. 
Bradley  {n).  The  Plaintiflb  are  entitled  to  Interest  on  the  10,000^.,  from 
the  death  of  John  LamUm,  Staekhoun  Bamtton  (o),  Mm^penn^  y. 
Bri9Unif(j^). 

*Mr.  Bolfe,  for  the  Defendant  Leonard :  [  *d08  ] 

Mr.  J,  LambUm  did  not  stand  in  Loco  ParentU  4o  the  Partj 
for  ivhcn  I  uppear.  The  qoestion  of  satisfaction  never  can  arise  except  be- 
tweenPcrsons  who  iteBd  to  eaeh  other  in  the  relative  situations  of  pareot  and 
child.  Why  is  not  my  Client  to  remain  in  the  situation  of  a  Legatee  under 
the  Will  of  J.  Lambton  ?  Is  he  to  be  deprived  of  the  benefit  to  which  he  is 
Mititfed  in  right  of  his  Wife,  because  something  has  been  given  to  another 
penon.  If  Mn.  Xeonord  bad  been  a  Danghter  of  Mrs.  Wharton  by  a 
second  marriage,  she  would  have  taken  nothing  under  the  Settlement. 

The  SolieUar-G^mmraly  Mr.  Pepjft  and  Mr.  iSUphen99nf  for  the  Defend- 
ant Lord  Burham  : 

There  ia  no  foundation  for  saying  that  Mn.  Wharton  was  her  Esther's 
&Toiirite  Child.  The  Witness  who  has  been  examined  to  prove  that  allega* 
tion,  aajs  that  he  never  heard  J,  LambUm  express  any  particular  affection 
for  any  one  of  his  Children  in  preference  to  the  others,  and  that  he  does 
not  recolleot  any  particular  dremnstanee  relating  to  the  matter  in  question, 
bat  merely  tiiat  tiie  general  impresnon  of  his  imnd  was  that  she  was  her 
Eathar^s  &TOttrtte  Child.  By  (be  Will,  the  two  Daughters  are  equally  pro- 
vided for.  Mn  LamUon  was  aware  that  the  Real  Estate  of  which  he  was 
seised  in  Fee,  was  liable  to  ti»e  payment  of  the  two  sums  of  5,000/.,  to 

(o)  S  liro.  C.  C.  191,  and  1  Vcs.Jun.  257.    {b)  2  Ves.  jun.  37.    (c)  6  Madd.  22. 

((/)  2  Vcz.  6«6.         (e)  3  Atk,  181.  { / )  10  Ves.  319.     {g)  2  Sim.  &  Stu.  4S4. 

(A)  1  7«ni.  SSfi.       (I)  4  Yet.  S«n.         (k)  2  Sim.  &  Sta.  424. 

(0  a  Bro.  a  C.  SftS.  (»)  t  Y«.  jm.  273  and  Ml.  (»)  1  /.  *  W.  SI. 

(a)  10  Yai.  4«7.        (p)  S  Bon.  4Mj]b.  117. 
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which  his  Daugliters  wei-o  entitled  under  his  Brother's  Will.  Ho  iotcaded 
that  each  of  theia  bhould  have  a  Portion  to  the  amount  of  15,000/.,  and  no 
raoro.  and  that  those  Portioiis  should  be  made  up  of  the  sums  of  5,000/., 
and  of  the  Legacies  of  10,000/.  which  he  gave  to  them  ;  and  he  disposes 
of  all  tIic  rcuKiiuder  of  his  Prujerty,  to  other  Personfl.  In 
[•309  ]  'hoth  Wills,  the  Legacies  to  the  Daughters  are  called  **  Por- 
tions." Throughout  the  Articles,  the  16,000/.  is  epokcn  of  as 
**  the  Mnrria2:o  Portion*'  of  Mrs,  ^yha^toll,  Can  she  then  be  entitled  to  a 
double  Portion  ?  bhe  came  of  age  on  the  day  of  her  marriage,  a;id  ^vas 
therefore  capable  of  binding  herself  by  Contract,  and  she  did  contract  to 
take  the  1.'>,OOOL,  as  her  Marriage  Portion,  and. purchased,  with  it,  the  pro- 
visions made  for  herself  and  her  Issue  by  the  Settlement,  and,  ooiueqaeiib- 
ly,  it  is  a  satisfaction  of  the  Portion  under  her  Father's  Will. 

In  cases  of  this  nature,  the  only  question  is  whether  both  Sums  are  in- 
tended for  the  same  purpose :  if,  as  is  dearly  the  case  here,  they  are  both 
dealt  witK  bo  as  to  be  applicable  to  the  jniqMMes  of  a  Marriage  Portion,  then 
it  is  a  case  of  satisfactioii.  It  is  not  necessary  that  both  the  Sums  should 
be  of  the  same  amount,  or,  if  one  is  g^ven  absolutelj,  that  the  other  should 
be  so  given :  and  it  makes  no  difference,  that  there  is  a  slight  variation  as 
to  the  mode  in  which  the  Issue  are  to  enjoy  the  benefits  provided  for  them. 

It  appears,  from  the  declaration  in  the  Will  of  J*  Lamlion^  that  he  waa 
acquainted  with  the  doctrine  of  satisfaction  ;  and  therefore  be  did  not  con- 
sider it  neceasarjr  to  revoke  the  Legacy  of  lO.OOOL  which  he  had  given  to 
Mrs.  TFAoHon,  or  to  extend  the  declaration  in  the  Settlement  so  as  to  in- 
clude, in  terms,  that  Legacy.  He  knew  that  the  rule  of  Law  would  do  thai 
for  him ;  and,  therefore,  he  was  silent.  Bnt  the  5,000Z.  given  bj  hif  bio- 
ther's  Will,  wonid  not  have  been  satisfied  by  the  Gift  on  the  marriage,  and' 

therefore  an  express  declaration  was  introdneed  as  to  that  Sum. 
[  SIO  ]  *No  interest  was  payable  on  the  Legacies  of  5,0001.,  nnlsas 
<7oAn  Lambtan  required  it,  and  no  such  reqmsition  ia  diown  to 
have  been  made.  Can  it  be  said  that  he  did  not  mtond  to  give  hia  Daugh- 
ter anything,  bnt  merely  to  buy  up  her  claim  to  the  6,000{.  It  is  plun, 
from  the  Articles,  that  5,0002.,  part  of  the  15,000^.,  waa  intended  to  be  in 
satisfaction  of  the  Legacy  of  5,0002.,  and  that  the  remainder  waa  a  Gift. 

Mrs.  Wharton  came  of  age  on  the  day  of  her  marriage :  that  is  an  an* 
awer  to  the  argument  founded  on  her  disability  to  sue.  Whether  she  did 
or  did  not  know  of  the  Provision  made  for  her  by  her  Father's  Will,  cannot 
be  proved ;  but  the  strong  presumption  in  Law  is  that  she  did  know  of  H ; 
and  it  appears  that  Mr.  J»  LamhUm,  with  whom  the  Plaintiff  covenanto, 
in  the  Articles,  and  who  is  a  Trustee  of  the  Settlement,  was  present  when 
the  Will  waa  read  over  after  the  Teatator'a  death. 
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Manek     Lord  Monck  (q)tjBf  parte  Dulost  (r),  Tri/nm»r  v.  Baj/nt  (f)i 
Lant  (0,  Hartopp  t.  M«rtfigp  (v),  CYorlBi  f.  ^wgoim  C^)| 
Freemantle  v.  Banket  (y). 

[The  /K>r£2  Chanoelhr: — No  Cm  baa  been  cited,  in  wbioli  A  I<eg»c7 
••ttle4»  by  a  Will,  on  a  Child  and  its  Isgue,  has  been  ii€l4  lo  b«  Itttiified  1^ 
a  Sum  paid  to  that  Child.  Here  tlMre  it  a  diffiirenoe  ffl  to 
the  P$r9on»  *%oh»  are  to  receipt  iha  payment.  It  is  aol  like  the  [  ] 
GiM  «li«re  there  is  a  difference  as  to  the  time  of  payme^  only. 
Snppow  ^oAn  LambUm  bad  given  5,000/.  to  his  Dau|g|bter,  tii4  1,0002.  t« 
•aeh  of  her  ChildreD,  would  the  16»000/.  have  been  ap  adtinpUon  of  th^ 
ChiUireD'a  Legacies.  A  ^ttlemeol  of  a  Sum  of  Money  on  some  of  the 
Children  of  a  Child,  caiinot  be  said  to  be  the  tame  as  »  Settlemeat  on  aU 
the  Children  of  that  Child.] 

Ifr,  JBarher  for  Sir  Charles  Zoromf  Uio  Aepreifiililiff  ^  4b«  nrvifing 
IVustee  of  J.  JbambtotC^  Will. 

Mr.  L.  Lowndee  for  Uw  P«f«fidMlt»  M»  iOniviiig  J$set> 

otor  of  TT.  Lambtm- 
Sir     ^gdm^  In  mply : 

If  Mr.  ipid  Mis.  m«r<S9i  luid  Inpvii  9f  tlif  JitsMj*  HkmfivM  b0 
podT«  for  lli^ir  n^i  olmivgik-  3%<M#  J^Jl  Lamti^M  was  pnmt  at  th# 
wdiqgaf  tlwWiUyUwWiwiftXrjtftotPrlUMatariia^  liaMm^ 
.to  piy  ^  IieiPMiMt. 

ThaaigMiMiit  Ibr  <ba  Paft»dMi»  Lgid  i>j(ttoi,  if  IbrnM  Oft  l»lltill(t» 
Mn.  )rto(0ii,«ft  tlia  M  of  Setttentoi,  wis  ii«)ft  s»titM  to  tbe  Port^ 
widar  bar  Fatiier'a  Will.  Tba  doetiine  af  lakisfiiclNm  la  not  lavndad  an 
fiontiact  baiv(N|B  ParanI  and  Cbi|d»  bnfe  an  tha  tatealian  «f  tha  Farenk 
to  gjifa  ana  aaltjcot  in  )iait  af  anatbar  Mn.  WhoHm  aovtd  not  antor  into 
any  coatract  respecting  tha  Legacy,  over  which  aha  had  no  pcwar,  anl  wbiak 
har  Father  xn^  hm  mokad-  Howaver«  ha  nam  did  lavaka  tlia  Lfg^ 
ey,  thoigh  ha  li?ad  twtfii  jrf a«0  aftar  tha  vaniaga-  Th^ 
15,000^.,  was  paid  .on.«  oantmai  i  and  tbe  oosaadei»ilan  fw  *ihat  [  *3U  ] 
payment  was  t^  jakiia  4if  th»  SJWU  and  tha  Piovitims  |^da, 
by  tha  SattUnnant^  IbrMii.  FAflrCim  Md  liia  IMdm  af  tha  narriaga. 

Xha  qneation  af  Satiiiaatian  naTor  aiwaa,  aiaapt  .htlwaan  Parant  m4 
Child,  or  nPaivoA  who  atandi«»i4fM  P^mtii.  J,  rdwiiftia  new  ptaad 
an  Zaa^  ParapMt*  to  hia  Dangbtor*!  Ghildim 

VMr.  F%«rC0ii  had  died  mthaot  Jbsoa,  and  Men. 
again,  and  Iba  Children  of  t|ia  aaaond  auntaga  bad  £lad  n  Bill  to  hara  tha 
IIMMMM.  pM^^aonldit  ba  aaidlbaA  they  hid  JMWf«l  Mtisftation  for  (hew 

(g)  T  Bill  ^  BeataaS.  (r)  !8  Vcs.  UO.        (*)  7  V«5  -JOS.        (0  A«e.Ch%M 

iu)nVc9.lU.  («)  li>ick.358.  (r)aVc».79. 
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ISSSw— >Wli«toii  T.  Lord  Duliaiii. 

Shares  of  that  Sum.     We  must  consider  this  Oase,  not  as  the  events  have 
happened,  but  as  thoy  might  have  happened. 
The  Vice-Chancellor  : 
I  shall  postpone  my  Judgment  on  tliis  Case,  as  1  wish  to  ascertain  ■wheth- 
er any  Case  is  to  be  found  in  -which  a  Father  havitig,  by  Will,  settled  a  Sura 
of  Money  on  a  Daaghter  and  her  Children,  afterwards,  on  lie r  Tnarringe, 
makes  a  payment,  either  to  her  or  her  Husband,  and  such  Payment  has  been 
held  to  he  a  satisfaction  of  the  Interests  of  the  Children.    No  such  Case 
has  been  cited ;  and,  if  any  such  exists,  I  do  not  think  that  it  is  conclusifo 
of  this,  because  there  are  other  important  eircumstances  in  this  Case. 


The  Vice-Chancellor: 
The  Bill  in  this  Case  is  filed  for  the  purpose  of  obtaining  the  payment  of 

a  Legacy  of  10,000i.,  which  was  given  by  the  Will  of  Mr.  Johnk 
[  813  ]    Lambton. — [His  *Honor  stated  the  material  contents  of  the  Will, 

the  Marriage  Articles  and  the  Settlement,  and  then  proceeded 
thus:] — Shortly  after  this  Settlement  was  executed,  John  Lambton  died. 
There  was  Issue  of  the  marriage,  two  Daughters,  both  of  whom  attained  21 » 
and  afterward.-;  died.  The  elder  Daughter  died  unmarried :  the  younger 
married  the  Defendant,  Mr.  Lmnard,  John  LaiaUAon  devised  his  liesida- 
ary  Real  and  Personal  Estate,  80  that  it  baa  iu>w  pOflsed  to  Lord  Durham^ 
who  admits  assets  for  tlie  purpose  of  answering  any  claim  that  may  in  Law 
exist  by  virtue  of  this  Will :  and  the  sole  question  is  whether,  by  Law,  tho 
Legaej  is  now  pajable.  The  length  of  time  that  has  elapsed  docs  not  af- 
fect the  qaestton;  because  it  is  not  attempted  to  be  said  that  there  is  any 
presnmption  of  payment ;  bat  it  was  argoed  that  the  payment  ought  not  to 
be  made. 

Tbe  Rule  of  this  Court  is  that,  where  a  Parent  gives  a  Legacy  tea  Ohlld, 
and  afterwards,  upon  the  marriage  of  the  Child,  advances  a  Sum  of  Money, 
that  adYanee  shall  jmmd /am  be  taken  as  an  ademption  of  the  Legsey,  be- 
cause it  is  a  presumption  of  Law  that  the  Father  does  not  mean  to  g^ve  a 
double  Portion.  Cases  ha?e  arisen  m  which  the  Legacy  has  been  g^?en, 
simply,  to  tbe  Child,  by  the  Will,  and  afterwards,  upon  tbe  marriage  of  thafc 
Child,  a  Settlement  has  been  made,  of  tho  amount  of  the  Legacy  or  some 
othdr  Sum  advanced  at  that  time  for  a  Portion,  not  wholly  for  tbe  benefit  of 
the  Child,  but  for  tbe  benefit  of  tbe  Husband  of  tbe  Daughter^  and  of  the 
Children  of  the  marriage,  in  various  modes ;  and  with  reference  to  that 
state  of  dreumstaaces,  Lord  Slion^  in  the  Case  of  TrimtMr  v. 
[  *314  }  ^d^e,  (in  which  Case  there  had  been,  by  the  Will,  *a  Gift  of 
the  I^g^  Bun|ly,  and  then,  upon  the  maniage,  these  was  a 


Digitized  by  Google 


CASBS  IN  OHANOBRY.  81S 


1899.— Wharton  t.  Lord  Dnrluun. 

Settlement  made,  of  the  Sum  which  was  then  advanced,  upon  the  Wife  for 
Itfe^  upon  the  Husband  for  life,  and  then  upon  the  Children  of  the  roarria;;c, 
80      to  make  it  materially  difierent  from  a  mere  Gifb  to  the  Daughter  hor* 
•elf,)  aH  r  ?*ating  tlio  general  doctrine,  says:  "  It  differs  from  the  perform- 
ance of  satisfaction  of  a  Covenant  in  this,  tliat  the  Court  overlooks  snnll 
differences  in  the  circumstances  of  that  which  is  proposed  to  be  given,  and 
tiiat  in  satisfaction  of  which  it  is  contended  to  be  given.    The  Court  does 
not  incjuire  whether  the  Portion  by  the  Will,  is  entirely  and  absolutely  to 
the  Child,  or  what  is  afterwards  ad?aiiced  in  this  form,  a  Settlement  upon 
marriage,  which  not  being  a  performance  of  a  Covenant  or  satisfaction  of  a 
Debt,  yet  is  a  presumed  satisfaction  of  the  intended  Portion/'  Therefore, 
supposing  there  had  been,  in  this  Case,  a  mere  Gift  of  a  Legacy  to  Ifiss 
Idtn^ton,  and  then  there  had  been,  on  the  occasion  of  her  marriage,  an  ad- 
vancc  of  15,000i.  as  a  Portion,  which,  in  effect,  was  settled,  (because,  the 
Husband  agreeing  to  make  a  settlement  of  hii  own  Estate  which  shonld  have 
the  eflbct  of  seenring  Pordoos  to  the  Children,  I  consider  as  the  same  thing, 
in  sobstance,  as  if  it  were  a  settlement  of  the  Sum  g^ren  by  the  Father,) 
the  flifoamstanee  that  there  might  be  Tmsts  regarding  the  Portions  which 
wero  to  be  raised,  dis^ct  from  the  Gift,  simply,  to  the  Daughter,  woald 
not,  accordmg  to  my  apprehendon,  hm  at  all  preyented  the  snbseqitent  ad- 
Tanco  of  the  Portion  fron  being  an  ademption  of  the  Legacy.   Bat  it  has 
■track  me  diat  there  is  a  considerable  dUbrenoe  between  die  Case  where 
dm  Le^My  is     en  to  the  Child  rimply,  and  where,  npon  the 
maniage  of  the  Cluld,  the  Portion  *is  settled,  and  the  Case  where   [  *815  ] 
the  Legacy  is  not  £^ven,  simply,  to  the  Child  in  the  first  instance, 
but  is  given  to  the  Child,  with  femainders  over  to  her  Children,  and,  after- 
wards, npon  the  marriage  of  the  Child,  the  Portion  is  advanced  and  settled 
in  adiArent  manner  from  the  Will:  and  it  is  quite  obvions,  Qf  I  had  to  de- 
cide tins  Case  npon  that  grmmd  alone,)  that  Persons  might  hare  become 
entitled  to  the  Legacy  nnder  the  Will,  who  never  conld  have  become  entitled 
to  the  Portions  nnder  the  Settlement :  becanse,  by  the  Settlement,  none  coold 
take  as  CUMren  of  Wn  Lamhtm^  except  those  who  were  her  Children  by 
Mr.  Wharton;  whereas,  nnder  the  Will,  those  might  take  as  her  Children 
who  were  her  Children  by  any  Hnshand  whom  she  might  thereafter  happen 
to  marry.  I  do  not  observe,  however,  as  far  as  I  have  been  able  to  look 
into  the  Cases,  that  the  point  has  ever  heen,  jndictally,  bronght  before  the 
Court.  It  certainly  appean  to  me  to  be  a  pomt  of  some  weight.  But,  in- 
ssmuch  as  whatever  is  a  prssomption  of  Law,  may  be  rebntted  by  matter  of 
fact,  it  is  observable  in  the  Case  of  Trimmer  v.  Bajfw^  where  the  question 
arose  whether  that  presumption  of  Law  should  be  rebutted  by  certain  Evi* 
donee  that  was  olfered,  Lord  JBUhn  says :    Upon  the  treaty  of  mairiage. 
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she  had  an  inchoate  Title  to  the  Portion  or  Fortune  to  be  paid  upoo  herniary 
riage,  under  the  Will.  It  cannot  be  disputed  that,  if  thefe  was  nothing 
more  than  the  Will  and  the  Settlement,  the  latter  would  be  an  tdemption. 
Ti  e  execution  of  it  ia  a  fact  to  be  looked  at  as  a  fact  of  Evidence.  Th« 
Settlement  itself  is  very  material  Evidence  of  the  intention  of  the  Partiea, 
and  of  the  Testator  as  one  of  the  Party  ;  for  it  is  written  Evidence,  and 
also  it  is  final  Evidence  of  his  intention."  Now,  if  the  Settle- 
[  'Sie  3  meot  itself  is  to  bo  tMken  as  'the  best  Evidence  of  what  the  Par- 
ty means,  then  how  are  we  to  deal  with  a  Case  in  wbiob  the  Par- 
tics  have  expressly  declared  upon  what  terms  the  Portion  is  to  be  conwdcrod 
as  advanced.  The  Artidea  make  it  plain  that  the  Sum  of  15,000<.,  when- 
ever it  became  payable,  was  to  be  taken  in  satisfaction  of  whatever  Sam 
Mis3  ZamJfon  might  become  entitled  to  under  the  will  of  her  Uncle  ;  and  it 
is  a  fact  admitted  in  the  Answer  of  Lord  i>iirAam,  that  the  Sum  of  5,0901^ 
which  \v;is  given  to  her  bj  her  Uncle,  was  a  sum  which  carried  Interert; 
and,  when  the  Parties  have  expressly  declared  that  the  Sum  which  was  paiA 
dawn  by  the  Father,  thouj^  it  was  called  a  Portion,  should  be  in  salii&etiaa 
of  the  Sum  to  which,  independent  of  the  Father,  Miss  LamMam  mm  eofi- 
tled,  it  appears  to  me  that,  applying  the  Rule  of  Lord  JEldoHf  yoa  hm  gal 
the  best  Evidence  of  the  intention,  and  the  final  mtentkm  of  the  Fnrtiaa  ^ 
Glared  upon  the  Settlement.  And  the  point  apptmn  to  me  to  have  lieen  |riI 
beyond  all  doubt,  by  the  decision  of  Lord  Thuriew  in  Bamj/k  t.  JUad.  It 
seems,  from  the  Report  of  that  Case,  in  1  V esey,  jim.,  thM  in  thetrgiimenl 
of  Counsel,  the  point  was  distinct^  broa^t  before  the  Obart;  beeanae  the 
Argument  is :  (e)  In  no  Case  has  the  Oonrt  said  a  Snm  of  Momj  g^Ton 
by  a  Will  in  satisfaction  of  «ne  Sam,  tiiall  be  adeemed  by  a  Snm  of  Moiw^ 
agreed  to  be  advanced  mptm  eontract  to  pnrabase  anoAer  6nm.  Tin  Oboit 
cannot  go  npon  aaeh  loose  principles.  If  this  P^rlj  atatea  bin  ifttentioii,  tha 
Court  wUJ  act  upon  what  he  states.  Tbejr  eannot  say  (his  is  a  saiisflietica « 
for  that  purpose  they  attwt  say  tbftt,  Iboagfa  be  gav«  tbbi  Legaej 
[  *3I7  ]  in  lieu  of  the  Interest  in  the  6,000t ,  and  *tbovgb>  if  be  bad  died 
immediately,  he  shonM  haT«  taken  that  hdgMj  and  also  tbe  Leg- 
acy under  Martin**  Will,  yet  tbat  bis  bindne*  Ibr  bcr  grew  Jesa  attbe  tnna 
of  her  marridgn,  witboot  any  MCoa  fi»r  it^  and,  thwcfbra^  sb»  mnst  ton 
that  Sum." 

In  the  Case  of  Bough  Read,  it  appears  tbat  tbe  Obildftn  of  fbe  father 
were  entitled  to  the  Saia ;  and  tbe  Father  baling  made  a  Settlement,  and 
g^vcn  the  Legacy  by  bis  Wdl,  the  DAi^sbtorafcerfrards  married ;  and  thm 
was  a  stipulation  tbat  she  and  her  Husband  should  transibr  bcr  Bhare'tober 

(•)8m1  V««.jna.9S«. 
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EfttfMT,  vim  dk»  bmii«  WkikM  to  H,  bat,  if  ahe  dioiiM  die  before  23»  se 
Mael  to  beeeue  aetMed  to  it,  her  Hdabaad  sbottld  ftot  refoad  aiqr  pert  of 
Ibe  PovtiMi:  and  the  Bttl  «M  filed,  bj  the  Hmbaod  and  Wife,  agneet  the 
BMnfter,  ehwoisg  die  Ldgjk^  «fider  tbe  'l^tber^e  1¥in :  aod  there  were 
flwae  qaimieiM,  fint  whether  the  Portioii  ^ren  with  Mn.  Bought  wee  to 
be  cenrideiedee  bsatlalMtioB,  or  aH  tdemptioDof  the  LegM^  pro  Umtv  ;  eeo. 
ladlj,  wfaathar  Ibete  Legadea  were  ipeoifioor  not;  and,  tUrdlj,  whether 
MiB.  ^mtitb  ihare  ought  ael  to  be  oooeidered  as  aotaatlj  transferred  to  the 
Tsetater:  and  Lord  Tkmrhw,  in  giving  Jadgnent,  said:  It  is  fanpoesiblo 
to  aa/  thia  iaeitber  a  aatlefbetloii  or  an  ademptkm.  It  is  not  expreis  eaoogh. 
I  think  the  Etther  latsnded  to  §<n  Ibis  right  to  a  Stun  expeoted  to  aeeamulate 
befim  his  death,  bjr  the  edition  of  all  those  Bbbh  at  least.  If  not  of  othefs.** 
fisre  thin  I  consider  that  there  is  a  dear  deolaratlon  of  the  intentiim  of 
the  Ptvtisa  that  the  she«M  be  ki  salia&ietkia  of  Sams,  the  amoonl 

ef  whsdh  il  b  to  be  dbserrod,  was  not  eeeettaioed :  and  I  make 
that  'remark  becaose  the  Father  had,  bj  Ms  Will,  cxpremed  thai  [  ] 
the  10,00<M.  shoidd  be  in  addite  to  what  the  Child  shooM  be 
entitled  to  nnder  her  Unole^s  WilL  It  Woold  be  a  starange  thing  to  say  that 
tte  15,00<K.  whidi  was  paid,  shoold  be  in  aatSSbetbn  of  Hw  Legacy,  and 
alao  of  the  Snm  glTon  nnder  the  Undo's  WQl,  when  it  dots  not  appear  what, 
at  tim  time  the  Portion  was  adranoed,  was  the  Sum  dne  under  the  tTnde'a 
Will.  Therefore,  it  would  be  impoesible  to  saj  that  any  Portion  of  16,000{» 
eoold  be  applied  in  satisfaction  of  what  was  due  under  the  ITnole's  Will,  and 
the  jEteddue  only  go  in  satisfiietion  of  the  Legacy :  and,  as  the  Partiee  hare 
expressed  the  pnrpeee  for  which  the  l^^OOOI.  should  <ibe  taken,  that  is,  I 
think,  ooadnatfe  of  the  Case.  iI!be«enaeqmoeis  that,  as  Aseeta  baTO  been 
ndaritM,  there  most  be  a  Decree  to  take  an  Account  of  the  Amount  of  the 
Legacy,  with  Interest  at  Four  per  Cent,  from  the  death  of  the  Testator; 
and  also,  as  the  Defence  is  rested  solely  en  a  point  of  Law,  and  the  point 
of  Law  has  failed,  (though  it  is  impossible  to  say  there  is  any  impntation  on 
any  Person  with  respect  to  the  non-payment  of  this  Legacy),  the  Costs  must 
be  paid  by  Lord  Durftam. 


ISaS:  2401  JAoyemhtT.— Practice.— ThtMee.— Stat.  11  Geo.  4,  and  I  Will.  4,  CAopb  SS. 

A  Decree  deriu«d  ft  Defendant,  astint  whom  tte  BHIbad  been  tikea  j»»  cio^^.to|beft 

Trattee  of  Stock  Tor  the  PlainUffii ;  bat  die  Conrt  declined  to  refer  il  to  lb*  IfMter  to  ap- 
point a  Person  to  Transfer  the  Stock,  in  the  plaoe«f  tllB  DafSMldMt,  ascqpt apOU  ft  f  etitien 

presented  under  11  Geo.  4  and  1  Will.  4,  c.  60. 

Tarn  Defendant  TiU  beiag  entitled,  under  a  Will,  toa  Sum  of  ^tock 
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standing  in  the  names  of  the  Executors  of  the  Testator,  assigned  it  to  the 
PJainiiffs,  in  Trust  to  sell  and  retain  a  Debt  which  he  owed  them.  After- 
wards, the  Execators,  at  his  request,  transferred  the  Btock  into  his  naoie. 

Tlie  Plaintiffs,  then  filed  their  Bill,  praying  an  Account  of  what  was  doe 
to  them,  that  the  Amount  might  be  raised  by  sale  of  the  Stock,  and  paid 
to  them,  aod  that  Till  might  be  ordered  to  transfer  the  Stock  to  the  Ac- 
countant-general, in  Trust  in  the  Cause.  Till  having  absconded,  the  BUI 
was  taken  pro  confeuo  against  him.  The  Decree  declared  Till  to  be  a 
Tnutee  of  the  Stock,  and  directed  the  Accounts  prayed  by  the  Bill  to  be 
taken,  the  Stock  to  be  transferred  to  the  Accountant-general,  and  the 
Amount  of  what  should  be  found  due  to  the  Plaintiffii,  to  be  laiaed  by  sale 
of  the  Stock,  and  paid  to  them. 

A  t  the  hearing  of  the  Cause  it  was  discussed  whether  tlie  Court  eoold 
refer  it,  to  the  Matter^  to  appoint  a  Person,  in  the  place  of  to  tranrfer 
the  Stock  to  tbe  Accountant-general,  without  a  Petition  being  preeenked  for 
that  purpose,  under  11  Geo.  4,  and  1  Will.  4,  c.  60, 

The  J^ice  Ohanedbr  decided  that  a  Petition  vas  neeesaarjr. 

Mr.  Sharp*  appeared  for  the  Plaintifis. 

Mr.  CV^flipton,  for  tbe  Defendants^  except  TUL 


I  *320  ]        *Iir  Thb  Matiab  Of  Mart  Sianley,  Dbg&a&ed, 

18S4:  9th  AvgsuL—Jitmht.  Jfciiyij^e.^-aa<.  11  G»,4,mil  WSO.  4,  Ckap.  60. 

A  MortgagM  in  Fee,  died  intestate  as  to  the  mortgaged  FMmtaes,  bnt  baring  baqncalbod  lier 

Personnl  Estate  to  D.  The  Morlga^c  Money  remain innj  unpaid,  B.  presented  a  pBCition 
under  11  Geo.  4,  and  I  Will  4,  c  60,  prayinr;  tliat  some  Person  miu'ht  be  appointed,  in  the 
place  of  tiie  Bfortgagee'ii  heir,  (who  could  uot  be  fouudj  to  couvcy  the  Premises  to  him* 
But  the  Conrl  nf ued  lo  tukt  any  Ofdor. 

By  an  Order  of  the  21et  of  March  ISMy  made  on  a  Petitioil  prCflented 
by  7^.  C.  Lowndes  under  11  Geo.  4,  and  1  Will.  4,  c.  60,  it  was  referred 
to  the  Master,  to  inquire  and  state  whether  Mary  Stanley,  deceased,  was  a 
Trustee  or  Mortgagee,  within  that  Act,  of  the  Premises  in  tbe  Petition 
mentioned,  and  who  was  her  Heir-at-Law,  and,  if  ber  Heir  was  not  known 
or  conld  not  be  found,  then  to  approve  of  a  Person  tO  COnrey  the  Pcenuses 
in  the  place  of  Mary  Stanley,  to  the  Petitioner. 

The  Matter's  Report  was  to  the  following  effect.  By  Indentnres  of  the 
14th  and  16lh  of  August  1832,  after  reciting  Indentures  of  the  Sth  and 
9tb  of  the  same  Month,  by  which  a  piece  of  Land  in  ToxUik  Parh^  Lanr 
eoMrt^  was  con?ejed  nnto  and  to  tbe  nse  of  JO.  CMingj  for  fife*  with  a 
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1884.— In  ro  Sttnlej. 

Limitation  to  the  use  of  T.  0,  Buchanan,  and  Lis  Heirs,  during  CofvHng*8 
life,  with  Remainder  to  the  use  of  Coivlivg'm  Fee  ;  Buchanan  (a),  at  Cow- 
Uvg^i  rt'iue>t,  coTivejed  the  piece  of  Land  to  JMary  Stanley  in  Fee,  subject 
to  Redemption  on  payment  to  her,  Cowling,  of  1,000/.  and  inLereet,  on 
the  15th  of  February  then  next;  and,  if  default  should  be  made  therein, 
Mary  Stanleij  (5)  was  empowered  to  sell  the  Land,  for  raising 
and  securing  the  payment  of  the  1,000?.  and  'Interest  ;  rinrl  it  [  •321  ] 
was  declared  that  every  Receipt  which  should  be  given  by  her, 
htr  JleirSy  Ujecutors,  Administrators,  and  Assigns,  for  the  Monies  to 
arise  from  such  Sale  or  Sales,  should  be  a  good  Discharge  to  the  Purchaser 
or  Purchasers  of  the  Land.  By  Indentures  of  the  18th  and  14th  of  No. 
vember  1832,  certain  Houses  in  Liverpool,  were  conveyed  by  T.  Cash,  un- 
to and  to  the  use  of  Mary  Stanley  in  Fee,  upon  Trust  that  she  should,  at 
any  time  thereafter,  of  her  own  proper  authority,  sell  the  Houses,  for  rais- 
ing and  Fccuring  to  her  the  re-payment  of  1,000?.  which  she  had  lent  to 
Ca$h,  with  Interest  at  Five  Pounds  per  Cent. ;  and  it  was  decjared  that 
her  Receipts  should  be  suflScient  Discharges  to  the  Purchasers.  Mary 
Stanlijf  died  on  the  9th  of  September  1833.  Bjr  her  Will,  dated  the  24th 
of  January  1829,  after  giving  various  pecuniary  Legacies,  she  gave  the 
Residue  of  her  Personal  Estate,  to  the  Petitioner,  his  Executors  and  Ad* 
mmistrators.  All  the  Teatatrix's  Funeral  and  Testamentary  Expenses, 
De^ts  and  Iiegacies  had  been  paid  by  her  Executors,  but  both  the  Sams  of 
1,OOOZ.  remained  unpaid.  The  Matter  found  that  the  Testatrix  was  a 
Mortgagee  of  the  Premises  comprised  in  the  Deeds,  within  the  11  Geo.  4 
and  1  Will.  4,  c.  60,  and  that  it  ^vns  not  known  who  was  her  Heir-at<Law; 
and  he  approved  of  John  Edtn  of  Liverpool,  as  a  proper  Pmon  to  convey 
the  Premises,  in  the  place  of  the  Testatrix's  Heir-at  Law. 

Upon  the  hearing  of  a  Petition,  presented  by  LowndtM^  praying  that  the 
Report  might  be  confirmed,  and  that  Eden  might  be  ordered  to  coDTey  the 
Premises  to  him  or  as  he  should  direct,  in  the  pUce  of  the  Testatrix's  Heir- 
at*Law ; 

*Sir  Edward  Sugden^  for  the  Petitioner,  etpiressed  a  doubt  [  *S22  ] 
whether  the  Case  was  within  the  11  Qeo.  4,  and  1  Will.  4,  o.  60. 

The  Vict-ChmetUwr  said  that  by  contrasting  the  6th  and  8th  sections  of 
the  Act  with  each  other,  it  clearly  appeared  thct  the  LegislatnTc  did  not  in- 
tend that  the  Act  should  apply  to  Cases  like  the  present,  and  conseqnently 
that  he  should  make  no  Order  npon  the  Petition  {€), 

(a)  It  will  lie  oli^rrrcil  lliat  lht,-iui7ian  wys  incrrly  a  TrusfC®  for  the  life  of  CwoUng  t  Um 
aliOTQ  Ilfpi»rt,  however,  was  lakcii  correct! jr  from  ibe  Brief  of  the  Petition. 

{h)  Thef  owcrdidiiotaitaidtoherHdn,ftc,]ierdidtlie  Ihatfiv  Sale  ia  A*  fiilloiri^g 
CSooTejance 

(•)  flcein w (Mini,  1  Hyhrf  4KMa,ai. 
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Anoktmovb. 

1934:  7tll  AngTUt. — Stat.  11  G«o.  i,  and  1  Will,  4,  Guip.60. — Lunaiir  TrusUe.—Juntdicfion. 
The  VMe-ChAnc«Uer  hM  no  Jurisdiction  uader  11  (ico.  4  and  1  WiU.  4,  c  60,  la  C»»ca  of 

Xiwuiie  TkDftvct  or  ICortgugces  beyond  dktatSaif  ^  wfttmee  to  thft  JIuir  in  llM  flnt  in- 

•taaee. 

Under  au  Order  made  upon  a  Petition  [>resentcd  under  11  Geo.  4,  and 
1  Will.  4,  c.  60,  the  Master  had  found  that  tbo  PeCMMl  mS(Md  W  the  PiOtl* 
lioD,  was  a  Luuatic  Trustee  within  the  Act. 

Upon  the  bearing  of  tbe  f  etitiioa  to  «oa&rm  tho  Bepori,  iu)4  for  con- 
ioqueAtial  directions, 

The  Vice  Chancdlor  said  that  he  had  conversed  with  The  Lord  Chancel- 
lorf  and  that  they  were  both  of  opinion  that  he  had  no  Jurisdiotion  under 
the  Act,  to  make  any  Order  in  Gasefl  of  Lunatic  Trostees  or  MorlgpigfUii 
bcQTOod  dincting  the  refismm  lo  ibe  MasUr  m     ^nrt  mi9a^ 


[^828  ]     -Tta  AnoMm-GnraBAx.    Ttai  IteoBAiiv  TABMi*  Com- 

1833  :  2r.ili  June — Plrading 

An  InformatioQ  stated  ccrt&io  BcquetU  to  Iwre  been  made  U>  the  Defendwits,  Vgpxi  certila 
IVwta,  and  that  edwr  B«qmstt  baA  bm  Bidft  <o  thMB  upon  like  Tnutt.  Hw  DeAndanli 
piMdedft  WiU,  canielalnr«Baq«Ml  toiba  DcMaMt,  opeea  UlKeTnst,  (tattia  vUA 
anotltcr  Comp—y  WM  Iwiemietf,)  and  iht  that Caaj>wy  nn «Qt » giw^  ft»  IhefleH.  Bfa 

OTcr-nil«d* 

In  pursuance  of  the  leave  to  amend,  which  was  granted  by  the  Lord 
Chancellory  on  the  Demurrer  being  allowed  (a),  thoso  parts  of  the  Information 
which  related  to  Alderman  Meydon^s  Charity,  >vere  struck  out,  but  no  further 
alteration  was  made,  except  that  the  former  of  the  two  ohargea  mentioned 
ante,  page  288,  was  altered  as  follows  :  ''That  divers  other  Sums  of  Money, 
or  other  Funds  or  Property,  by  way  of  Bequests  or  otherwise,  have  been, 
from  time  to  lime,  given  to  and  vested  in  the  said  Company  of  Merchant 
To  ilo?8  for  the  time  being,  and  now  are  or  ought  to  bo  vested  in  the  Defend- 
ants, in  trust  to  lend  out  the  same,  to  or  upon  some  other  like  or  correspond- 
ing Trust,  for  the  benefit  and  advaacemetit  io  trmde  or  toMMes  of  Freemen 
of  the  said  Comfoy.*'   Tke  £Maduifte  pMM  to^  mmM  Inton- 

(a)  Sm  mtt,  p.  388,  and  1  HjL  A  Seen,  189. 
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19-33. — A.Uornej  General  v.  Merchant  Tailors'  Company. 

tko,  the  Will  of  Alderman  Htydm^  and  that  The  Mwcen*  Cmpany  «»• 
not  sade  Parties  to  the  Information. 

Mr.  Knight  md  Mr.  James  Jimully  in  support  of  the  Pica. 

The  Relator  has  struck  out  tlioaa  pMsages  m  ibe  ori^nal  Infomatum  ill 
irhich  Alderman  ffei/doti'i  Cbuiij  was  expressly  mentbned,  but 
ba  bae  introduced,  into  the  amended  Information,  the  *followiDg  [  *d24  ] 
charge :  That  divert  Other  Sums  of  Monej,  &o."  That  charge 
is  anbstantially  the  same  as  the  charge  ia  the  original  Information  for  vbieh 
ii  18  substitnted,  and  inelndei  the  Charity  nentioned  is  the  Plea,  as  cSbetual- 
ly  aa  if  it  were  espieaalj  stated  ia  the  Information.  The  other  charge,  ai 
to  the  Defendants  haFing  in  their  eoatody  Deeda,  Ite.  relating  to  the  several 
before  meotbned  Sumaof  Money,  and  ike  matUrt  and  Mtgs  aforeswdf 
and  the  Interrogatory  fovnded  on  it,  remain  unaltered.  The  Prayer  of  the 
Infinnatioa  is  that  it  may  be  declared  that  the  Company  are  liable  to^  and 
chargeable  with  the  several  before  mentbned  Snma  of  Money,  and  other  iht 
pft%  nfdfrumd  (if  any),  and  that  the  same  ought  to  be  applied  and  made 
available,  by  way  of  Loan,  to  and  for  the  use  of  Freemen  of  the  Company, 
for  their  adTaneement  in  Trade  or  Business,  acooedingto  the  eharilable  intenia 
and  pntposea  of  the  several  Dnmon  thereof  and  that  the  Defendants  saay  be 
ordered  to  aeconnt  for  the  same.  Meydoitie  Charity  is  a  obartty  of  a  like  er 
oomspondmg  aaftmre  with  these  which  are  expressly  mentioned  in  the  infer- 
matieni  it  ia  a  Be%nest  precisely  of  the  same  kind  and  for  the  same  perpor 
sea.  To  hold  that  it  is  not  so,  wonld  over^mle  the  deeisions  of  year  Mtmrn 
and  The  Zerd  CAoMstfor,  upon  the  Demurrer.  Both  Jadgeo  held  that  the 
Demarver,  aafiu^  as  it  was  grounded  en  mnltifonouanese^  waa  not  sastamaMa. 
It  cannot  baeootsBded  that  an  laformatmn  relating  to  CbaiitSea  wUeh  aaa 
not  of  a  like  or  oevrespoadii^  nature,  is  not  muUifaiioas.  The  oonseqnem 
fli  ovei^mling  the  Denotter,  so  for  as  it  waa  gronnded  oo  mnldforionsness, 
was  t»  decide  that  BeyMe  Charity  was  of  the  like  or  oorrtspondiog  natnca 
with  tto  ether  Chatitfss»  Iliat  Charily  occisfl  wtthin^the  words 
of  the  Infonnation ;  and  M  prays  'refisf  as  to  the  Charities  express-  [  *325  ] 
ly  mentioned  in  it,  sad  ill  others  of  theJifce  natoie :  hnt  no  relief 
can  be  granted  aa  to  Mtyim^9.  Charify,  nnlesa'The  Mmttnf  Company  aia 
made  Parties  ta  the  Salt. 

The  Attomey-Cbneial  (Skr  IFb.  Home),  Sir      Swgdm  and  -  Mr.  OL 
Anderdouy  in  support  of  the  Informatien: 

The  Defettdanta  first  demurred,  beoanse  HeydoiC%  Ohanty  was  toat^ocd 
in  the  Information,  and  now  they  plead,  because  it  ia  stmek  ont.  A  Defen- 
dant cannot,  by  plea,  compel  a  Plaintiff  to  introduce  into  his  Bill,  that  which 
he  is  uot  forced  to  ii  aert  in  it,  and  which  would  make  it  bad.  The  Relator 
had  his  elecUon  whether  he  would  luave  ChdrUy  in  his  Infurmaw 
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tion,  or  whether  he  would  strike  it  out.  If  he  liad  chosen  to  leave  it  in, 
he  must  have  made  The  Mercers'  Cov^pamj  partits.  The  amctuled  Infor- 
Scation  states  certain  Gifts  to  The  Merchant  Tailors'  Compcmt/^  which  are 
to  be  administered  by  them  only;  and  it  also  states  that  other  Gifts  hav« 
been  made  to  them  upon  other  like  or  corresponding  Trusts ;  hut  they  can- 
cot,  on  that  account,  introduce  another  Gift  which  is  not  made  to  them  only. 
They  cannot  plead  what  is  inconsistent  with  the  Information.  The  Infor- 
mation is  cor.fined  to  Gifts  to  The  Merchant  Tailors'  Company  solely  ;  and, 
when  it  alleges  that  there  areothor  Gifts  upon  like  or  corresponding  Trusts, 
it  can  only  bo  considered  as  referring  to  such  other  Gifts  as  can  be  adminis- 
tered upon  this  Record.  Supposing  that  HeydoiCs  Cbaiity  were  within  the 
porriew  of  this  Information,  the  Relator  might,  at  the  Hearing,  waive  all 
relief  in  respect  of  it.  The  Information  is  confined  to  The  Mer' 
[  *826  ]  i^mit  Tailors'  Companjf;  and,  "therefore,  they  cannot  introduce 
another  Gift  which  is  complicated  with  another  Corporation. 

The  Plea  is  bad  in  form ;  fbr  it  is,  in  effect,  not  a  Plea  but  a  abort 
Answer. 

The  Vicb-Chancbllor  : 

I  am  clearly  of  opinion  tbat  this  Plea  is  bad^  and  upon  two  gnnrnds :  tbt 
first  is  of  a  formal  nature. 

The  Information  alleges  that  seven  Bequests  (wbieb  it  mentions  specific- 
tlly)  have  been  made  to  The  Merchant  TaUeri*  Compamj,  for  certain  speei- 
fied  charitable  purposes,  and  then  it  alleges  tbat  other  Qiits  ba?e  been  made 
to  them,  of  other  Sums  of  Money,  upon  like  or  corresponding  Trusts.  To 
this  Information  a  plea  has  been  put  in,  bj  which  the  Defendants,  in  efEMSt, 
say  that  they  will  not  discover  whether  there  any  sneh  other  Gifts,  because 
there  is  another  Charity,  which,  when  the  parlienlars  of  it  are  disclosed, 
will  render  it  necessary  to  make  enoiber  Corporation  a  Party  to  the  Sait. 
The  Plea,  therefore,  is,  on  the  face  of  it,  an  Answer  to  the  very  allegpition, 
the  discoveiy  whereof  it  means  to  protect  the  Defendant  from  making. 

Til -n,  with  respect  to  the  other,  which  is  the  principal  groimd.  When 
the  Information  was  originally  filed,  it  stated  seven  Charities,  in  all  of  which 
it  appeared  that  the  persons  who  were  interested  were  The  JUcrdbnt  2^ 
hrs*  Company^  or  members  of  that  company.    But  it  is  stated  one  Charity 
also,  in  which  not  only  the  Membeis  of  The  Mer^umit  TaHwB^  Comj^any^ 
but,  also.  The  Merem^  Convpam^  were  interested.  Then  an  ob- 
[  *S27  ]  jeetion  was  taken  to  the  InformatioD,  because  The  Mereeri*  ^Com- 
pony  were  not  made  parties  to  it ;  and  The  Xml  Chanedlar  was 
of  opinion  tbat  they  were  neeessaiy  Parties ;  and,  aeoordingly,  Bis  Lord- 
ship  allowed  the  Demnmr  on  tbat  groond,  bnt  g^ve  the  Parties  leave  to 
•mead  the  InfinnuitioD. 
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I(  must  hive  been  the  intention  of  the  Beiator  and  of  the  Attornaf-gmtrcHj 
when  tbcj  amended  the  loformation,  so  to  construct  the  Record  as  to  pre- 
elnde  the  power  of  objecting  to  it,  on  the  ground  that  The  Merctn  Com* 
pony  were  necessary  Parties ;  and,  consequently,  with  that  object  in  view, 
the  statements  regarding  A^n's  Oharilj  were  struck  out.   The  conse- 
quence, therefore,  is  that  the  Information  appears  in  a  different  form  from 
what  it  did ;  because,  before,  it  represented  that  there  were  Charities  in 
which  The  M^riAmit  TaSan*  Company  and  Members  of  that  Company, 
and  also  in  which  The  Moreen*  (hmpany  were  interested ;  but,  by  the 
Amendment,  it  is  confined  to  certain  specific  Charities,  in  which  The  3f«r* 
chant  TaUan?  Company  and  Members  of  that  Company,  alone,  are  the 
parties  interested.   It  being  then  perfectly  clear,  from  the  whole  of  the 
Proceedings,  and  from  contrasting  the  Becord  as  amended,  with  the  Becord 
as  it  originally  stood,  what  was  the  object  of  the  Beiator,  there  follows*this 
charge :  *^  That  divers  other  Sums  of  Money,  by  jiray  of  Bequests  or  otiier^ 
wise,  have  been,  from  time  to  time,  vested  in  the  Company  on  some  other 
like  or  corresponding  Trust."   What  then  are  *'  the  like  or  corresponding 
Trusto  ?"  It  is  quite  obvious  that  any  one  would  say,  baring  regard  to 
what  is  stated  in  the  amended  Becord,  that  the  expression   like  or  corres* 
ponding  Trusts,"  means  Trusts  which  have  their  similarity  and 
their  correspondence  in  ^respect,  nsmely,  that  The  Merchant   [  ^828  ] 
TSnkrt?  Cmpany,  and  Members  of  that  Company  alone  are  the 
objects  intended  to  be  benefited  by  them.   It  is  clear  that  that  was  meant : 
and,  though  it  might  be  sud,  in  the  abstract,  that  there  is  a  similarity  and 
eorrespondenee  between  JB^dinC%  Charity  and  the  other  Charities  which 
are  spedfically  mentioned,  it  cannot  be  so  said,  with  truth,  on  this  Becord, 
contrasting  it  with  the  Becord  as  it  orij^inaliy  stood.   The  consequence  is 
that,  if  I  were  to  put  die  interpretation  on  those  words  which  these  deftnd- 
ants  contend  for,  I  should  be  encouraging  a  quibble. 

Mj  opinion  therefore  Is  that,  in  substance  as  well  as  in  form,  this  Pisa  is 
bad. 


An  Infurmation  alleged  certain  Sums  to      vest  oil      tTi**  Defendants,  for  certain  charitable 
pnrposes,  and  that  the  Defendants  had  miiapplicd  Uiose  iSums :  it  also  ftllpi:<-:!,  generally, 
'     that  other  i^ums  were  vested  in  the  Defendaots  upon  like  Trusts,  but  did  not  charge  any 
misappUcatba  or  bnadi  of  Tratt  widi  icqMCt  to  dim;  Hdd  Ihtt  the  PcAndaiila  wen  not 
eompelleble  to  taumvt  the  general  mUegmdon. 

The  Information  alleged,  Vith  respect  to  each  of  the  Sums  wliich  13  spe- 
cifically mentioned,  that  the  Defendants  had  applied  them  to  their  own 
f^aeral  Uses  and  purposes,  or,  in  some  o^er  manner  not  according  to  the 
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Truato  reposed  in  ihem  ;  but  it  did  not  allege  that  the  Defendants  had  been 
guilty  of  any  misapplication  or  breach  of  Trust  with  respect  to  the 

[  *329  3    other  Gifts,  Suras  of  Money,  Funds  and  Property  which  it  'men- 
tioTicd  generally.    The  Defendants,  in  their  Answer,  took  no 

notice  of  the  allegation  that  other  Gifts,  &c.  had  been  made  to  or  vested  in 

them,  upon  some  other  like  or  corresponding  Trust ;  and,  on  that  acconnt, 

their  Answer  was  excepted  to.    The  Master  havmg  allowed  the  ezceptioDfly 

the  Defendants  excepted  to  his  Report. 
Mr.  Kmght  and  Mr.  Ja$,  Mu$9ell,  for  th«  DeTendantBy  in  suppott  of  thft 

Exceptions. 

Sir  £.  Sugdm  and  Mr.  0,  Andsn&n^  for  the  BeUto,  in  mpport  of  jkha 

.Beport. 

The  Vice-Chan CELLOR : 
If  the  Relator,  when  he  introduced  into  the  information,  the  general  aU^ 
gatiOD  as  to  the  Defendants  having  other  Funds  vested  in  them  upon  like  er  ' 
corresponding  Tmsts,  had  gone  on  to  aver,  in  the  most  general  manner, 
that  those  other  Fonda  had  been  mismanaged,  or  if  he  had  oharged|  in  the 
most  general  terms,  any  thing  which  could  show  that  the  interference  of  the 
Court  was  necessary  with  respect  to  them,  then,  undoubtedly,  the  Defend- 
ants would  have  been  obliged  to  answer  tboee  allegations.  Bat  the  Casey 
as  stated  on  the  Record,  is  precisely  this :  specific  allegations  are  made 
with  respect  to  certain  charitable  Funds,  and  specific  misapplications  or 
breaches  of  Trost  are  alleged  with  respect  to  them.  Then  it  is  aveiMd 
that  the  Company  have,  in  their  hands,  other  Funds  subject  to  like  or  eoi^ 
lespooding  Irusta ;  bat  there  is  no  allegation  with  respect  to  those  Funds 
which  are  so  alluded  to  generally,  that  there  is  any  misapplicalico 
[  *3d0  3  whatever.  This  *Coart  cannot  administer  leUef,  anless  misappli- 
cation is  shown  ;  and,  consequently,  all  the  akatements  contained 
in  the  Record  upon  which  no  relief  can  be  g^ven,  must  be  con^deied  aa 
irrelevant ;  and,  therefore,  the  MatUr  is  vrong,  and  the  JSxcepliew  to  hv 
Beport  most  be  allowed. 


MiiMOiiAJS'DUM. 

The  Dedrico  in  Harl  JHgbg  J7eMr«fi,  fepetted  smIs,  ^Vol.  fige 
688,  waa  veveicedbj  the  Houae  of  LofdSf  b  Jnly  18M. 
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1832:  i:th,  18th  k  25th  April.— TtM^. 

In  a  Sail  for  Tiibcs,  bj  a  Rector,  agaiust  the  Owner  and  Occupier  of  a  f  arm,  part  of  the  D«- 
niciBM  of  *  Ummt  of  whidi  Iho  OwMv  wn  kOj  in  oi4w  to  jnof  64luit  IiowmoiiIIi> 
led  10  two  TUrdt  of  the  Tithes  of  the  Farm,  prodaoed  a  Grant,  from  Queen  Elizabeth,  to 
one  of  his  Ancestors,  of  a  Chapel  with  the  Tithes  belonging  to  it  within  the  Lordship,  nnd 
also  his  Title-dcctls,  in  some  of  which  Tithes,  in  others  Tithes  of  Com,  Ci ruin  and  Hay, 
and,  in  others,  Tiiiieti  and  Portions  of  Tithes  in  the  Parish  and  several  other  places,  were 
oonwyid,  tat  in  none  of  dieni  mtn  Ae  TiChoi  of 'tta  linm  amliomd  ipedAwdly,  oxespt 
in  an  old  1mm  of  the  Farm,  in  which  the  Loid's  part  of  the  Tithes,  together  with  ingress, 
egress,  &c.  v-cn^  rr^orved.  The  Witnesses  proved  that  one  third  only  of  the  Tithes  of  the 
'Fann  and  the  rest  of  the  Demesnes,  had  been  paid  to  the  Plaintiff  and  his  predecessors,  and 
Aaft  ono  of  dnm,  hariog  employed  a  penon  to  vnhe  Ao  TUm  of  die  Plnrish,  pointed  ont» 
to  tiio  Volaer,  iho  Fom  nnd  ollwr  Demwnte  m  beipg  ttttenblo  in  4ko  Tliirtlelli  onlj.  Hie 
Coon  ftfiued  to  decree.«n  Jkoeoimt,  vniil  ibe  FleintUf  bad  otabliibed  liie  clgli^  nt  Iaw. 

The  Bill  was  filed  by  the  Rector  of  the  jrarish  of  LlanfyUt'n,  in  the  coun- 
ty of  Mbntgomet  i/,  against  Evnrt  l^avies^  the  occupier,  and  Edward  Tier- 
hert  \j&tA  Olive,  and  his  infant  b>oTi.  the  Tenants  for  life  and  in  Tail  of  a 
•  jFnrm  in  the  parish,  called  Greenhall,  praying  that  the  Plaintiff's  right  to 
the  Tithes  of  the  Farm  migJd  be  eitabUshed,  and  that  Domes  might  accoant 
fsr  and  pay  the  Titiies  to  him. 

*Davu:'^,  111  iiis  AnsNvcr,  Raid  that  one  Third  only  of  thcTUhep    [  •882  J 
of  the  Farm  had  been  iuimeiuorially  paid  to  the  incumbent  of  the 
parish,  and  the  remaining  two  thirds,  to  the  Lords  of  the  Fee. 

Lord  CHve.  m  \m  Answer,  «t:itcd  to  the  same  effect,  and  that  two  third* 
of  the  Tithea  of  the  Jb'arm  had  alwajs  been  treated  as  Xiaj  Property,  and  aa 

•  TlioBepoiterwaennaUotopvDeiuetiwi  BqminddtCSraNfA  niBdinttlBietonjdil^ 
Um  toifpovtUiceordiiigtoltedftlt. 
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beloDgiiig  to  the  ancient  Barony  of  Povi'Sy  or  as  part  of  the  poflSesBions 
thereof ;  and  that,  in  various  Deeds  and  Fines  relating  to  the  Barony,  por- 
tiona  of  Tithes  were  parkioalarly  mentioned  as  part  of  the  possessions  of  the 
Barony,  or  of  the  owners  thereof:  that  be  was  unahle  to  set  forth  how  the 
said  portion  of  Tithes  was  originally  disposed  of  as  Lay  Property,  except 
the  same  was  done  by  some  ancient  grant  now  lost,  and  which,  he  submitted 
ongbt  to  be  presamed,  especiatty  as  many  of  the  sncient  Deeds  relating  to 
the  Barony  and  the  possessions  thereof  could  not  be  found,  the  same  havmg 
been,  as  it  was  believed,  either  carried  away  from  Pauw  Cat^^  when  the 
Barony  was  taken  possession  of  In  the  time  of  the  Gommonwealth,  or  in  the 
times  of  King  William  and  Qneen  Maiy,  when  the  then  Marquis  of  PcwU 
was  attainted  and  outlawed,  and  the  Barony  seised  as  forfeited  to  the  Grown ; 
but  that  there  had  been  then  lately  fonnd,  at  PowU  OSnslZe,  a  counterpart  of 
a  Lease  of  the  Farm,  dated  the  20th  of  January  1659,  and  granted  by  cer- 
tun  persons  as  Trustees  for  SUgabeth  Lady  Powu^  for  21  years,  wherein 
there  was  an  express  reservation  of  the  Lord's  part  of  the  Tithes  of  the 
premises :  that  sneh  portion  of  the  Tithes  having  been  always  enjoyed  bj 
the  Defendant  and  those  under  whom  he  claimed,  with  full  knowledge  and 
aoquiesoenee  on  the  part  of  the  several  Incumbents  of  the  parish,  the  De- 
fendant's ri^t  to  the  sameou^t  to  be  sanctioned  and  maintained. 
[  *88S  ]  ^t  appeared,  by  the  Deposidons,  that  Lord  Olive  was  Lord  of 
the  Manor  of  Idaitfjfllmf  in  which  CheenhaU  and  certain  other 
Farms  which  the  Wttnesses  named,  were  situate ;  and  those  Farms  were 
formerly  one  Estate,  belonging  to  the  PowU  Family,  and  celled  the  Oreen- 
haU  Estate ;  that  they  were  reputed  to  be  part  of  Uie  possessions  of  the  an- 
cient Barony  of  PowU^  and  to  be  titheable  in  the  Thhrteith  only,  and  tiiat 
no  other  Lands  in  the  Parish,  eicept  such  as  were  reputed  to  be  part  of  the 
possessions  of  the  Barony,  were  so  titheable,  but  all  the  other  Lands  paid 
Tithes  in  full ;  that  no  more  than  one  Thirtieth  of  the  produce  of  the  except- 
ed Farms,  had  been  paid  to  the  Incumbents,  and  one  Thirty-first  part  only, 
when  made  ready  for  carry  in  One  Witness  (E,  Rogers)  who  had  occu- 
pied Chwkhall  Farm  for  four  years,  commencing  in  1775,  said  that,  during  * 
his  Occupation,  he  compounded  with  the  Incumbent,  for  the  proportion  of 
the  Tithes  of  the  Farm  payable  to  him,  on  the  calculation  that  one  Thirtieth, 
or  one  Thirty-first  part  only  (but  which  he  did  not  recollect)  was  payable. 
Another  Witness  (2%oivMts  JkmUiCy  said  that  he  had  been  employed,  for  nine 
years,  by  the  Plaintiff,  and  his  predecessor,  Mr.  WtlUamt^  to  value  the 
Tithes  of  the  Parish,  and  that  he  valued  the  Tithes  of  Qrtenhall  and  the 
other  excepted  Farms,  at  one  Thirtieth  only  ;  that,  in  1808  when  he  first 
valued  the  Tithes  for  Mr.  Williami,  that  Gentleman  sent  his  Servant  to  show 
the  Witness  the  Lands  which  were  titheable  in  the  Thirtieth,  and  th&t  the 
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Occupiers  told  liim  that  thej  were  so  tlthcable,  and  lliat  lie  jnnilc  his  Valua- 
tion, and  tiie  Titlies  were  coinpr-unded  and  paid  for  accordingly.  Lord  Clive 
also  entered  into  EviiU  nee  to  ahow  that  some  of  the  Title-deeds  of  the  Ji^otvit 
Jbainily  bad  been  lost  or  destroyed  by  hire  and  other  casualties. 

•In  addition  to  the  Parole  l-^vidence,  his  Lordship  produced  [  J 
several  TnquUitioneft  post  Mortem^  dated  in  the  Reigns  of  Edw. 
2,  Edw.  3,  Hen.  4  and  lien.  G,  from  which  it  appeared  that  the  Castle  and 
Manor  of  Pole,  the  Towns  of  I*ole  and  LlanvyUingj  together  with  Qreenr 
hall  and  other  Possessions  had  belonged  to  the  CfutrUton  Familj  and  that 
they  afterwards  became  vested,  bj  marriage,  in  the  Graye  Family. 

Lord  Clive  also  produced,  Firstly,  a  Grant  from  Queen  Elizabeth,  dated 
the  10th  of  December,  in  the  14th  year  of  her  Reign,  to  William  Jame» 
and  John  Grey  and  their  Heirs,  of  "  all  that  our  Chapel,  with  the  Appnr- 
tenaomi)  situate  within  the  Castle  of  jPole,  in  oar  aforesaid  County  of  Mont' 
ffomert/y  with  all  the  2V^M,  Oblations  and  other  Hereditaments  whatsoever 
to  the  said  Chapel  belonging,  within  the  Lordship  of  Powisy  and  all  and  siu. 
gnlar  the  Tithes  of  Grain,  Sheaves,  Hay,  Lambs,  Wool,  and  all  other  Tithes 
whatsoeTer,  as  well  Great  as  Small,  Oblations,  ObvenCioiis,  and  other  Here* 
ditameats,  Commodities  and  Emoluments  whatsoever  growing,  renewing, 
coming  and  issuing,  as  well  from  the  demesne  Lands  of  the  late  Priory  or 
Mooasterj  of  BUdwas  as  from  all  other  Lands,  Tenements  and  Heredita> 
ments  wbatsoeTer^  to  the  said  late  Priority  pertaining  or  belonging,  or,  as 
member,  part  or  parcel  of  the  same  late  Monastery,  heretofore  known,  liad 
and  aeeepted  or  naed,  tnonr  aforesaid  Counties  of  8dlop^  Stafbrd  and  Der- 
bgy  or  elsewhere  wheresoever,  heretofore  to  Us  or  to  our  Progenitors  not  an- 
sweied,  and,  by  the  Lord  Henry  8,  oar  Father,  by  his  Letters  Patent  not 
granted  or  g^ven  to  Eduard  Grayt,  Knight,  Lord  PowU:**  Seoondly,  an 
exemplSfioation  of  an  j^gtasi^  peat  Jforfrai,  dated  the  2l8tof 
Jnne,  37tli  Elinbeth,  to  inquire  as  to  the  Lands  *and  Tenements   [  *885  ] 
of  Sir  Edwoard  Berhert^  Knight,  deoeased,  and  of  a  Betnm 
thereto  dated  19th  September,  STth  Elisabeth,  and  finding'  that,  before  die 
.  death  of  Suf  Edward  MarbeH,  Ednmrd  On^  was  seised  in  Fee  of  the  Bai^ 
onj  and  Lordship  of  Powys  CatUe^  and  of  the  Manor  of  PooU^  and  of  the 
Towns  of  Poeie  and  LUmvjftUng  and  of  the  MaiuHrs  of  PowU^  PooU^  IJan^ 
PjfUmg  and  other  Manors :  and,  in  the  same  Betnm,  was  reeited  an  Indent, 
ore  dated  27th  Febmary,  29th  Elisabeth,  whereby  Sir  Edward  Ora^t  and 
his  Wife  conveyed,  and  eovenanted  to  levy  a  Fine  nnto  Mn  Serbert  and 
Edward  Herbert  the  younger,  Sons  of  the  said  Sir  Edward  Berhert^ot  the 
Barony  and  Lordship  of  Potvys^  and,  {inter  aUa)  the  T^tkeerf  Come^ 
Qr^fW  and  MayejgromDg  and  renewing  in  PoU^  ButUngton,  LlamUUn$f 
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and  several  other  Placea :  Thirdly,  an  Indenture  dated  13th  June  1612,  and 
in  which  was  recited  and  confirmed  a  L'i&sey  graoted  Jbj  Ladj  Merhtrt  to 
Sir  William  Mtrbtrt^  of  the  Baronj  o£  Fowu  and  certain  otiier  PoflsesBMlll 
in  the  County  of  Jtfen^imi'y,  (except  the  Castle  of  Pole,  and  the  demesne 
Landa  (Hereunto  belonging,  ike  Farm  of  Buttinglon,  and  all  Tenths  and 
Tithes  ariaing  within  the  DtmcRies  of  FoU  CattU^  tfia  Jfann  of  Buttinfftm^ 
or  elswheM  within  the  Bareoj,  a»d  also  the  Messoagea  and  Farms  of  Grtew 
hstU^  &o.  puroal  o£  tke  DemefM  vilUn  the  Barony)  :  Fourthly,  the  Settle- 
ment on  the  marriage  of  Perey  Etrhert,  Son  of  Sir  William  Herlert^  datad^ 
the  4th  June  1622,  anfil  eontaining  a  Covenant  to  levy  a  Fine  of  the  Barony 
and  Lordship  of  Pou^$^  the  Castlo  of  Poole,  the  BurrouglM  P^oU  and 
LUoMjfUmg  and  lh»  Manors  of  Pomgtf  .^ooUf.  JUanvf/Uinffy  several 

others,  and  of  all  Messuageg,  AAwfimMOBf  Donations^  Titim,  Ob- 
[  *886  ]   lations,  Ac.  *to>  tb«  aaid  Barony,  MessuagMt  I^nds,  &c.,  or  anjr 

of  dMD,  or  any  part  thereof  belonging,  or  demised,  lettoft  oc 
VMd  with  the  saw:  Fifthly,  tW  OkiiogEa^h  of  the  Fine  ie?ied  in  pursn- 
•noe  of  the  Covenant,  in  which,  amongit  ihi  other  Ptqmiaea,  tbo  2ttAea 
Corny  Grain  and  in  JPttl»^  Buttingtom  and  UamylUn§  were  nantaofh* 
ed  :  Sixthly,  the  counterpart  of  a  Leiaetif  Ihe  IStb  of  JiuM  ldlt«  granted 
bgp  Sir  Percy  HuUiHj  of  the  Bamigr  and  other  HeveditaaoBts  tnentionad 
m  SettloMl,  Madbg  Xtev^^,  and  of  all  ^^JlheM^  OblaAtoaa  and 
O^vantiPM  taiha  aaict  BaMy,  BiiMgIs  and  Lardahipa  behwg^ng^  or  thaia* 
with  dsnnnd,  latleo  «r  naed,  andtharFannof  BuUmgtm^  the  MaaaM» 
hanae  ef  ^rtrntkaU^  and  all  BnSdbgp  and  Hoiuaa  thereunto  batongjngi 
and  all  the  "Dvmmd  Lands,  Woods  and.  Waad  Groonda  thorennto  appartun- 
ing :  Savanthi J,  n  Bai^n  and  Saie  of  the  27th  Angoat  1653*  by  which  thn 
GomDNanoiiers  appointed  mder  an  Act  of  Parliaamt  for  th*  Sale  of  Landi 
forfeited  to  the  Cenanonwealth,  eenveyed  t«  Sir  Q^g*  WkUmm.  and  othn 
era,  for  the  Idle  of  Sir  Ptrc^f  Bkrhert,  aome  of  the  Manoa  and  other  Hism- 
ditamenta  before^meotioned,  and  also  the  Farmhouse  and  several  Parcel  af 
Land  eoostitiuiDg  the  Farm  of  GreenhaU^  in  the  Parish  of  IMmvjflUng  which 
were  then  kte  parcel  of  the  Poasessiens  of  Sir  Pereg  Serbtrt^  whose  Es- 
tate had  been  foriBited  for  hia  Treason  agpinal  the  Paeliament  and  People  of 
JBa^loiid,  except  all  Beetoiiea  Impropriate,  Impioprinte  Tithea,  Conq^tiont 
ibr  Tithea,  jmiWoms  Tkim^  Denatiooa,  Oblations,  Obventions  and  Benta 
issning  ont  of  Tithes,  and  all  other  thinga  saved  and  excepted  as  not  to  bit 
sold,  by  the  Act  of  Parliament:  Eighthly,  aa  OSce>copy  of  a  Becovexy  snf* 

lered  on  the  9th  of  April  1655,  in  which  William  iMtre  ww 
[  "887  ]   Yonchee,  of  the  ^Barony  of  PowtB^  the  Castte  of  PooUy  the  Bnr^ 
roDghce  ^iPooU  and  JJaoMyHlinge,  and,  iv^Ur  aZui,2l<A««  fff  Chram 
and  Etty,  growing  and  renew iu^  m  HanvylUnge^  and  many  other  Placea : 
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Ninthly,  tbo  Mttoterpart  of  a  Lease  dated  (be  2(Hli  of  January  IGSO,  by 
vhtob  Bickard  and  Sdnnmd  Sawier,  with  the  consont  of  Blnahtth  LA<)y 
P«wis^  Wife  of  Pcrery  Lord  Potoii,  demieed  to  Bridtjfit  Parry^  for  21 
years,  several  fneeea  of  Land,  part  of  the  farm  or  ancient  Demesnes  of 
Green  MaU^  in  tbe  Parish  of  UanvUlyn^  reserving  to  the  Person  or  Persons 
who,fbr  the  time  being,  should  have  tbe  immediate  Reversion  or  Remstnderof 
the  Promises,  all  Tyrober  Trees,  Woods  and  Underwoods  on  t!ie  Premises, 
and  the  Lord's  parte  of  the  Tythe  due  vpon  the  Premises,  with  fret  Lib^ty 
of  In</re98€,  Eyresse  and  Regre^me  to  carr//  away  the  sayd  Tythe^  or  any 
part«  of  the  suyd  Wooils  (a).  Lor-l  Clive  also  produced  several  other  Deeds 
and  Instruments,  comprising  the  Barnny  and  Manors  before  inontioned,  to- 
gether with  either  "Tithes  nnd  Portions  of  Tithes  to  the  said  L.uuuj,  Man- 
ors, <kc.  belonging  or  tlierewitli  used,  demised,  &c."  or  *'  Tithes  of  (Jraiu 
and  Hay,*'  or  "  Com,  Grain  and  I  lay  renewing  and  growing  in  Pvole,  B.it' 
tinyton^  Llanv'dltiiye^  &€."  :  aiid,  in  the  last  of  those  Deeds,  whieii  >\as 
dated  in  177o,  the  capital  Messuage  of  Greenhall  viiih  its  Demesne,  was 
particularly  mentioned. 

•Sir  F.  Sityden,  Mr.  SimiJcin&on^  and  Mr.  G.  Richards^  for  [  388  J 
the  PiaiiitiOf,  wiiose  Title  as  Rector  was  admitted. 

Mr.  Knight,  Mr.  MQUUr^  and  Mr.  TmjfUf  foe  the  De£eadaats,  Lord 
Clive  and  his  Son : 

The  Estate  of  Greenhall,  ilie  Tithes  of  which  are  claimed  by  the  Plain- 
tiff, is  part  of  tbe  Demesnes  of  the  Barony  of  Powh.  The  Ownership  of 
thai  Estate  has  been  as  part  of  the  Demesnes  of  the  Barony  ;  and  the  Bar- 
ony and  two  Thirds  of  llio  Tithes  appear  to  have  been  in  the  same  hands, 
frouQ  shortly  after  ilu  ^]i^^uiution  of  Monasteries.  In  the  iieign  of  Edw.  2, 
tbo  Barony  belonged  to  the  CharUtons,  That  Family  ended  in  a  Female, 
who  niai  rird  nito  the  Gray  Family.  lo  the  Reign  of  Queen  Elizrihcth,  the 
Barony  came  to  (he  Mcrbtrts,  and  it  hns  ever  since  belonged  to  them.  Our 
Documents  do  not  clearly  show  the  origin  of  our  Title  to  the  two  Thirds  of 
the  Tithes  in  question.  In  the  early  Cases,  where  a  portion  of  Tillies  was 
claioied,  it  was  considered  necessary  to  show  the  Deed  of  Severance,  or  to 
give  Evidence  of  its  existence  ;  but  it  is  now  settled  that  that  is  not  neces. 
sary,  and  that  Iletainer,  with  colour  of  Title,  if  not  a  mere  Uetainer,  is  suf- 
ficient We  have  a  Title  going  hand-in  hand  with  the  Retainer  by  tlie  Own- 
tis  of  lite  Bmcodj  :  TilAies  ass  mentioniedy  io  onr  X>«ad%  from  a  time  ahoztljr 

(a)  There  wfu  indoffccl  on  tbit  licase,  Uiat  ibc  "Lfosfim  ,bA^  aip-i^d  to  yaj  hf.  (or  the  Lotd'n 
priTttCQS  of  the  two  pwU  of  (bo  Titbe,«ad  thftt  tbo  w«s  to  Mt  tho  PinMn  oot  hb  doe,  being 
liie  TbiflictiJ,  oeeoidiag  to  costom.  Tbe  Fbioiiff  ^  Goanid  objected  to  tUs  Indorsement 
being  road  as  Evidence,  on  Uie  ground  that  it  appeared  to  limut  beta  "tHH**  wbsi^ttSally  10 
Ike  Lease:  And  Um  KtkNhGhuicittar  allowed  the  ol^ection. 
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after  the  dusolation  of  Monasteries.   The  description  of  them  varifs.  In 
some  of  the  Deeds  we  find  the  vord    Tithes"  only  :  in  others, "  Tithes  and 
portions  of  Tithes and^  in  otheia,  *^  the  Tithes  of  Com,  Grain  and  Uajr 
but  it  clearly  appears  that  Tithes  in  the  Barony  of  Pewte  and  Parish  of 

ItlaiifyUin,  were  part  of  the  possessions  of  the  Owners  of  the 
[  *389  ]    Barony ;  *and,  in  the  counterpart  of  the  Lease  of  1659,  the 

Lord's  part  of  the  Tithes  of  the  Farm,  is  expressly  reserred. 
It  appears,  by  the  Inquiritiones  poH  Martemi  that  ^e  Caatle  of  Pcole 
,  was  the  head  of  the  Barony  of  PowiSj  and  that  Chreenhall  was  held  with  it. 
It  appears  also  that  tlicre  was  a  Cliapcl  within  the  Castle.  That  Chapel, 
to!:;ctlicr  wltli  others,  was  supprcsit  J  in  the  Reign  of  Edw.  6:  and  Queen 
Elizabeth,  in  tlic  14th  year  of  her  Reign,  granted  the  Chapel  with  the 
Tithes  belonging  tu  it  in  the  TiOnlship  of  Pojcis,  to  William  Jamet  and 
JJui  Grn/.  There  is  considerable  probability  iliat  those  were  the  Tithes 
in  (I'lcstion,  and,  from  the  coincidence  in  the  Names,  and  the  usual  mode  of 
proceeding  in  like  cases,  that  the  Grant  was  made  to  those  Parties,  as  Trus- 
tees for  the  Gray  who  was  the  Owner  of  the  Barony. 

The  Witnesses  prove  that  the  Rectors  have  never  received  more  tlan  one 
Third  of  the  Tithes  of  this  Farm,  and  of  the  other  Demesne  Lands  ;  and  that 
the  fnll  Tenth  has  been  paid  for  all  the  other  Lands  in  the  Parish.  Our  Case 
is  stronger  than  it  would  have  been  if  wo  had  never  paid  any  part  of  the 
Tithes  ;  for  payment  of  one  Third  to  the  Incumbent,  has  been  decided  to 
be  equivalent  to  perception,  by  the  Owner  or  Occupier,  of  the  other  two 
Thirds.  The  Court  is  now  called  upon  to  give  a  Kight  which  has  never 
been  enjoyed,  or  even  claimed,  by  the  Plaintiff  or  any  of  his  predecessors. 
We  have  shown  by  our  Deeds,  a  general  Title  in  the  Lordship,  and  a  Re- 
tainer of  two  Thirds  of  the  Tithes  in  question  ;  and,  as  there  are  no  other 
Tithes  to  which  the  description  in  the  Deeds  can  be  npr'lied,  the  Ccnrt  is 
hound  to  apply  it  to  those  Tithes.    The  rcsci  \  atioa  in  the  Counterpart  of 

1659,  puts  tlie  matter  out  of  all  dis[;utc. 
[  '840  ]        "The  Herbert  Fnuiily  were  formerly  Catholics,  and  have  been 

subject  to  Forfeitures  and  other  Casualties.  It  appears  too  that 
their  residence  in  Lincohi's  Inn  Fields,  and  some  of  the  Rooms  in  Powis 
Cattle,  were  destroyed  by  Fire.  This  accounts  for  the  loss  of  some  of  the 
Family  Documents.  We  submit,  however,  that  we  have  produced  Evidence 
enough  to  make  out  a  Title  to  the  two  Thirds  of  these  Tithes.  But  it  is 
not  incumbent  on  us  to  prove  a  clear,  positive  Title :  all  that  is  necessary 
is  to  show  that  there  ,is  a  question  to  bo  tried  ;  for  the  Court  has  no  right 
to  decree  an  Account,  where  the  Legal  Title  is  in  dispute;  and  no  Account 
can  be  decreed  agaioat  the  Evidence  which  we  have  g^ven.  Seott  t.  Air^ 
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(b)^  Sh-uff.  V.  Baker  {e).   That  Case  is  not  distingaishable  from  tho  pres- 
ent.   Lady  Dartmuth  v.  RoberU  (i),  B§mty  ?.  Barv^  («),  Ohtrry 
^^9^  (/)»  Norbury  t.  Jfsotfe  O),  J'cuit&aw      JS^Cfteraai  (A),  Osendon 
V.  Skinner  (t),  H^UUams  v.  Bacon  (ife). 
Mr         for  the  ]>efeii€laiit  Sagkea. 

Sir  J?.  Sugdm,  Mr.  Si'mpKnson  and  Mr.  C?.  JNdlflnIt  for  iiie  Plaintiff: 
The  Befendents  have  failed  to  make  oat  any  Defence.  They  say  that 
they  have  an  aetiial  Title  to  two  Thirds  of  these  Tithes.  It  was  said  that 
the  reeetpt  of  one  Thiid  of  the  Tithes,  was  more  pnjadicial  to  the  Rector 
than  if  he  had  received  nothing:  hat,  as  his  Title  wonldnot 
*faave  been  iopeached  if  he  had  received  no  portion  of  the  Tithes,  [  *341  ] 
it  cannot  he  worse  becanse  he  has  received  one  Third.  It  was 
also  said  that  it  was  not  necessary  for  Lord  CUm  to  show  the  foundation  of 
his  Title,  bat  that  it  was  probable  that  these  Tithes  were  annexed  to  the 
Chapel.  But  there  is  no  proof  that  the  Chapel  was  annexed  to  any  Hon* 
astery.  It  might  have  been  a  private  Chapel.  There  is  no  proof  of  reih 
der  of  Tithes  to  the  Chaplain :  there  is  nothing  to  show  what  were  the 
Tithes  belonging  to  him.  The  mere  mention  of  Tithes  belonging  to  the 
Chapel,  does  not  show  that  two  Thirds  of  these  Tithes  were  appropriated  to 
the  Chapel.  Perception  alone  is  not  snffiotent:  there  most  be  both  percep- 
tion, and  eolonr  of  Title.  The  Grant  of  the  Chapel  being  pnt  ont  of  the 
Case,  how  is  the  foundation  of  Lord  0099^9  Title  made  ont.  •  A  Party  who 
rests  his  Title  on  Preanmption,  most  first  show,  to  the  Coart  or  Jury,  what 
he  would  have  them  presame — ^what  is  the  mark  he  aims  at.  But  here 
there  is  no  proof  of  the  appropriation  of  the  two  Thirds  of  these  Tithes  to 
cmy  Mmasterj,  or  of  the  dissolntioa  of  anj  Monastery  to  which  they  coald 
bave  been  appropriated,  or  of  any  Grant  f^m  the  Crown,  or  of  any  original 
Instroment  of  Severance.  The  Coort  is  called  upon  to  presume  Appropria- 
tion, ^Dissolution,  and  a  Grant  from  the  Crown.  It  is  not  even  pretended 
that  there  is  any  Composition  Real,  in  this  Case.  How  then  is  this  Proper- 
ty taken  out  of  the  Church  ?  Until  tho  Tithes  are  shown  to  have  vested  ia 
the  Crown,  (which  cannot  be  done  except  by  proving  that  they  belontjed  to 
a  dissolved  Monastery)  there  is  no  Case  to  argue. 

Having  destroyed  the  foundation  of  the  Defendant's  Title,  it  is 
unnecessary  to  observe  further  upon  it,  except  *to  meet  every    [  *842  ] 
view  of  the  C:ise.    There  is  no  Evidence  that  the  two  Thirds  of 
these  Tithes  were  ever  demanded,  paid,  demised  or  agreed  for,  or  that  there 

{b)  3  OwilL  117-1.  (e)  a  Yci.  jna.  S29.  (</)  16  East.  S34. 

(e)  17  Vcs.  1 19.  iS»  p.  las.  (/ )  1  Bli|^,  ITew  Swifli,  800. 

(ff)  S  Price,  33S,  and  3  Dligh,  211.    (A)  t  Ed«B.  97S.  (0  4  QwilL  tSIS. 

(k)  I  Sin.  ft  Sto.  415.  and  3  fiiiM.  Sift. 
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has  ever  been  any  dealing  respecting  them,  by  the  Loid  of  the  Fee.  Pay- 
ment of  one  Third  of  the  Tithes  is  not  a  perception  of  the  other  two  Thirds. 
None  of  the  Docttments  which  have  been  produced,  except  the  Counterpart 
of  165D,  have  any  bearing  on  the  question.    They  do  not  show  a  colour  of 
Title.    One  of  the  earliest  of  the  Deetls  that  contain  any  allusion  to  Tithes, 
is  that  of  the  27th  February,  29th  Elizabeth.    That  Instrument  does  not 
specify  these  Tithes  :  it  does  not  even  mention  Tithes  or  portions  of  Tithes, 
but  merely  the  Tithes  of  Com,  Grain  and  Hay,  and  not  the  Small  Tithes, 
in  lAaufi/llin  and  several  other  Places,  or  any  of  them.    The  same  obser- 
vation applies  to  several  of  the  Documeots.    Others  of  them  mention 
Tithes,  together  with  JFreo  Warren  and  other  general  words,  in  30  different 
P.uislics,    That  is  no  assertion  of  TIiU',  and,  if  it  is,  it  shows  that  the  De- 
fendants are  entitled  to  the  full  Titlics  of  all  the  Lands.    In  the  Counter- 
port  of  1659,  the  Lord's  part  of  the  Tithe  of  Greenhall  is  reserved.  We 
never  disputed  that  one  Third  only  of  the  Tithes  of  tUafc  Farm  had  been 
paid.    The  Lessors  might  have  wished  to  reeelve  the  other  two  Thirds. 
But  they  did  not  demise  those  two  Thirds,  or  let  the  Farm  free  from  the 
pajriacnfc  of  them,  Dor  is  there  any  proof  of  payment.    If  there  had  been 
no  reservation,  it  night  have  been  argued  that  the  two  Thirds  were  de* 
roiscd;  but  tl>e  reservation  precludes  the  Defendants  from  that  arj^ument. 
The  Lessors  did  not  venture  to  demise  the  two  Thirds  ;  so  that  this  lostm- 
ment  destroys  the  Defendants'  case.    At  all  events,  it  is  a  solitary  as8e^ 
tion  of  right ;  and  there  is  no  Evidence  of  dealing  with  this  por> 
£        J    lion  of  Titiies,  in  more  *rccent  times*   What  have  Lord  Olive 
tlioseand  nnder  whom  he  claims,  done  with  regard  to  this  portion 
of  Tithes,  for  the  last  centory  and  a  half?   Have  tliey  ever  demanded, 
received  or  let  it,  or  contracted  to  let  the  Farm  Tithe^free.    The  ntmosfe 
that  the  Evidence  shows,  is  that  the  Rector,  instead  of  reoeiving  a  Tenth, 
has  received  a  Tliirlicth  only. 

The  Case  now  made  for  the  Defendants  is  pat  on  a  different  ground  (nm 
that  in  the  Answer. .  The  Defendants  now  say  that  a  Severance  is  to  be 
presumed.  In  their  Answoi  -  they  s:iy  that  there  oonhl  be  no  snch  Sever* 
ancc,  and  tin  t  vo  T!iii  l>  of  the  Tithes  were  never  partof  the  Rectory, b^t 
always  belon.qi.'d  to  the  Lords  of  Pifwit*  This*  is  a  mere  Prescription  tn 
non  dtaimando.  The  OorporaUon  of  Bury  St,  E<lmiindt  v.  £§an$  (Q, 
Naijle  v.  EdtvardB  (m).  In  Chmy  v.  Legh  the  decision  was  agsinst  the 
Pefendants,  and  there  is  not  a  single  word  in  the  Case,  in  their  favour*  In 
the  otiier  Cases  which  were  citftd  for  the  Defendants,  either  the  origin  of 
the  Defendant's  Title  was  shown,  or  Ddcds  were  produced  by  which  the 

(I)  9  OwiU.  7S7.  <tlO  4  OwflL  1442. 
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Titbn  m  dvpate  bid  been  conveyed,  epeeifieally,  for  a  long  period  of  years, 
mnd  tbere  had  been  a  peroeption  of  aod  dealing  vitb  them,  by  Leoaing  or 
odienriee,  wfateh  went  hand  in  band  with  the  Title    And,  even  in  those 
Gates,  the  Ooari  did  not  hold  Ae  defence  to  be  a  good  one,  but  merely  said 
that,  with  sneh  a  Title,  it  woald  not  amst  the  Incnmbent.   In  this  Case 
tho  Deeds  eontain  general,  sweeping  words,  and  there  has  been  mere  non- 
payment, both  of  whieh  go  for  nothing. 
"Hr.  JTnt^t,  in  nply :  [  *844  ] 

The  Ckmrt  cannot  tstaUish  thn  Ptemtiif 's  right,  wtthont  a 
Trial  at  Law. 

[The  Fitfi-ClafweSor:— -There  is  nothing  in  (his  Case  to  jastify  me  in 
ostabrishiag  the  PUintiff's  Right,  withont  directing  an  Issue:  and,  if  I 
wore  to  decree  an  Aeeonnt  merely,  I  mwst  dismiss  the  Bill,  as  against  Lord 
Clir#  and  hb  Son,  with  Costs.] 

The  Defence  made  by  Lord  CUve,  in  his  Answer,  is  not  •  prescription  tn 
won  deeimando.  He  says  that  two  Thirds  of  the  Tithes  bare  always,  that 
is,  as  fhr  bach  as  Evidence  goes,  been  received  by  him  and  his  Ancestors. 
He  adds  that  he  cannot  set  forth  by  what  means  th^  said  portion  of  Titbes 
was  ori|^alIy  disposed  of  as  Lay  Property,  except  the  same  was  dbne  bi/ 
tome  andmt  Ormtt  now  tost,  and  which  ought  now  to  be  presnmod. 

In  a  Case  of  Claim  of  Tithes  as  Lay  Fee,  it  is  not  neoessaiy  for  tBe 
Claimant  to  prove  that  the  Tithes  formerly  belonged  to  a  dissolved  Monaste- 
ry, or  to  show  the  origin  of  his  Title.  All  that  is  necessary  is  to  show  either 
perception  or  colour  of  Title.  Se$tt  v.  Airet/^  Strutt  v.  Bakery  Bemey  v. 
Harvey,,  WUltamM  Baevn,  Tour  Honor  cannot  say  that  there  has  not 
been  pernancy  in  tins  Case,  without  over-ruling  Strutt  v.  Baker.  How  can 
there  be  pernancy  by  the  Owner  of  the  Lands,  except  by  Retainer  ?  Here 
there  has  been  payment  of  one  Third,  and  a  Retaiuer  of  two  Thirds.  This 
is  an  open  assertion  of  Title.  The  present  Case  has  a  still  stronger  ingredient 
in  it  than  Strutt  v.  Baker,  ft  appears,  by  the  Kvidenco  of  Uanul^  who 
was  employed  to  value  the  Tiihcs  of  the  i'arish  for  the  Plaintiff 
and  his  predecessor,  that  the  latter  sent  his  ServaiiL  lo  point  'out  [  *345  j 
the  Lnnd^  which  were  liLhcablu  m  iho  Thirtieth.  Is  this  a  mere 
Retainer  ? 

If  we  h  u  e  y!i  i\\n,  not  only  that  there  hn3  been  this  dcaliag  with  the  two 
Third-i,  but  that  ii  suj>poitcd  and  cxj  lained  by  the  Deeds,  are  we  not  then 
justified  in  asking  your  Honor  to  refrain  from  decreeing  for  the  Plaintiff. 
The  language  of  tho  Doods  may  not  be  so  precise  as  might  have  been  wished, 
bnt  it  is  explained  by  tie:  enjoyment  of  the  Property,  by  Lord  C7/t;eand  those 
nnder  whom  he  cla.ins,  for  centuries.  There  is  iio  Evidence  that  there  is 
any  Tithe-properiy  in  the  Faooily,  by  wbiob  the  language  of  the  Deeds  can 


847 


CASES  IN  CHANCERY. 


1S32  —Hughes  v.  Daviei. 

be  satisfied,  exeept  that  in  qaestton.  By  1  Edir.  6,  c.  11»  free  Chapels  and 
tbeir  Possessions  were  vested  in  the  Crown.  The  Grant  in  14  Elisabeth,  of 
the  Chapel  within  the  Castle  of  PqU,  with  the  Tithes  belonging  to  it,  whicli 
were  vested  in  the  Crown  by  the  1  Edw.  6,  may  be  fairly  supposed  to  be  the 
origin  of  Lord  CUveU  Title.  By  that  Grant,  the  Tithes  were  united  to  the 
Barony,  and,  therefore,  they  were  naturally  described  afterwards  as  belong- 
ing to  it. 

It  was  said  that  the  Tithes  are  vagaely  described  in  the  Deeds ;  but  no 
satisfactory  answer  has  been  g^ven  to  the  reservation,  in  the  Lease  of  1659, 
of  the  Lord*s  part  of  the  Tithe,  with  liberty  of  ingress,  egress  and  regress 
for  car  17 ill-;  it  away.  That  explains  every  thing.  Many  of  the  more  mod- 
ern Deeds  contain  the  words  Portions  of  Tithes"  as  well  as  ^  Tithes."  The 
Doonmentary  Evidence  shows  mncb  more  than  eotonr  of  Title ;  and  very 
little  ought  to  sat&l^  the  Court  after  so  long  an  enjoyment.  Lord  C/ive,  how* 
ever,  is  ready  to  try  his  right  at  Law. 
846  ]      *The  yiOB>CHAN0BLU>B : 

In  this  Case  a  Bill  has  been  filed  by  the  Rector  of  the  Parish  of 
LtanfylUn^  for  the  payment  of  Tithes  in  Kind ;  and  the  Defence  that  Is  set 
up  is^in  substance,  that,  aa  to  two  Thirds  of  the  Tithes,  they  are  Lay  Fee, 
belonging  to  Lord  Cliet  and  lus  Son,  the  In&nt  Tenant  in  Tail :  and,  in 
support  of  the  Defence,  Evidence  has  been  entered  into,  both  Documentary 
and  Oral.  It  appears,  from  the  Documentary  Evidence,  that  a  Grant  was 
made,  by  Queen  Elizabeth,  of  the  Chapel  of  Pole,  with  the  Tithes  belonging 
to  it,  in  the  Lor  U!iip  of  Pouns,  to  an  Ancestor  of  Lord  Olive  ;  but  it  does 
not  appear  whaL  TiiLcs  did  belong  to  the  Chapel  of  Pole.  Sevdral  other 
Documents  have  been  produced  wliich  goto  show  that  the  Ancestors  of  Lord 
C/i'yc  have  been  entitled  to  Tithes,  generally  speaking,  in  the  Parish  'A  Llan- 
fyllin  and  several  other  I'arishes  ;  but  there  does  noi  appear  to  be  any  Deed 
vrliich  conveyed  the  Tithes  <-f  this  Parish  in  particular,  or  the  Tithes  of  the 
Farm  in  question,  except  a  Lease  dated  the  '20th  of  June  1G59,  ^hich  was  a 
Lease  of  several  Parcels  of  Land,  part  of  the  Farm  of  Greenhall,  rcsci  ving 
the  Lord*8  part  of  the  Tithes  of  the  Land,  and  a  right  to  carry  away  the 
same.  An  observation  was  made  upon  the  effect  of  that  Instrument,  that  it, 
at  the  utmost,  reserved  the  right  to  the  Lord,  and  did  not  at  all  affect  the 
possession  of  the  Land  in  the  hands  of  the  Tenant ;  but  that  does  not  appear 
to  me  to  be  correct,  because  not  only  is  there  a  reservation  of  the  Lord^s 
part  of  the  Tithes,  but  there  is  also  reserved  the  right  to  carry  them  away  ; 
and,  therefore,  it  was  a  reservatiuu  wliich  went  directly  to  affect  the  Occupa- 
tion of  Tenant.  Subsequently  to  that  Lisli  ument,  several  others  were  produc- 
ed, but  which  were  all  of  the  general  nature  I  have  raontionod, 
[  *347  ]    namely  Instruments  which  profess  to  deal,  *&a  matters  of  Lay  la- 
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hetiiancc,  with  ihc  Titbcs  of  lUan/jfUiny  hnd  several  other  places,  but  with* 

OQt  fpccification. 

In  addition  to  this  there  has  been  produced  a  great  deal  of  Parole  Evi- 
dence ;  but  it  is  not  necessary  to  notice  any  part  of  it,  except  v>ha.t  -vvas 
given  by  Edward  liogerij  and  by  Thomas  Daniel  Rogers^  who,  together 
with  his  Brothers,  had  at  one  time  occupied  the  Farm  of  GreenJiall^  says, 
"  That  during  the  time  be  and  bis  Brothers  occupied  Greenhall  Farm  and 
Lands,  the  Composition  or  Compositions  made  by  them  with  the  Parson  or 
Incumbent  of  the  said  parish  of  Z!anft/!Un  for  the  time  being,  for  or  in  re* 
spect  of  the  Tubes  or  proportion  of  Tithes  due  and  payable,  to  such  Par- 
son or  Incnmbenty  for  or  in  respect  of  the  said  Farm  and  Lands,  where  snch 
Tithes  or  proportion  of  Tithes  were  not  rendered  in  Kind,  were  made 
apon  the  footing  and  calculation  that  a  portion  only,  namely,  a  Thirlieib  or 
Thirty-first  part  of  the  titheable  matters  (but  deponent  does  not  exactly 
recollect  Trhetber  it  was  a  Thirtieth  or  Thirty-first  part)  was  due  and 
payable,  and  that  such  Composition  or  OompositionB  were  accordingly 
acted  upon  during  the  wbole  ihriQ  of  the  occupancy  of  the  said  Farm 
Md  Lands  by  this  deponent  and  his  Brothers.''   And  Danid^  in  bis  an- 
iver  to  the  seventh  Interrogatory,  says,     That  be  was  employed,  as 
a  Tithe-vainer,  by  Mr.  Mughe$y  tbe  Plaintiff,  and  also  by  Mr.  JVUHm 
Willtamty  bis  predecessor :  That,  aboat  tbe  year  1S08,  he  was  employ* 
«d  •  bjr  the  said  Mr.  WUHama  to  valae  the  Tithes  payable  to  him  witbia 
the  aaid  parish  of  JJaatfyUinf  and  then  made  a  valnation  thereof,  and 
continued  to  do  so  yearly,  nntil  Mr.  WiUiam9*9  death,  which  hap- 
pened in  September  1813 :  Tbal  he  was  *tbereon  employed  by   [  *848  ] 
Mr.  JBvantf  the  Seqnestratorof  the  said  Living,  to  value  the  un- 
cut Crops  on  behalf  of  the  Successor,  the  Plaintiff;  That,  during  all  these 
years,  he  valued  tbe  Tithes  of  Grain  and  Hay  only  arising  from  all  tbe 
Lands  within  the  parish  of  Um^Umy  and  that  he  valued  them  at  the 
Tenth,  with  the  exception  of  QremhaU  and  the  other  Farms  and  Lands  be- 
fore specified,'*  with  those  three  other  Farms  this  Case  has  nothing  to  do, 
which  he  valued  at  the  Thirtieth :  That,  in  the  year  1808,  when  he  was 
employed  by  Mr.  WUUam^  he,  Mr.  WiUutm,  sent  bis  servant  to  show  de« 
penent  the  Lands  within  the  parish  of  ZUmfyUin  which  were  titheable  in 
tbe  Thirtietb,  and  the  Occupiers  cf  these  Lands  also  tcld  him  that  the  Lands 
so  diown  to  him  were  titheaUo  in  the  Thirtieth  only,  and,  for  that  reason, 
he,  the  Deponent,  valued  and  computed  such  Thirtieth  only,  and  not  the 
full  Tithes  of  such  Farms  and  Lands :  That  he  generally  attended  at  the 
Tithe-rent  Days,  and  tbe  Tithes  were  compounded  and  paid  for  in  the  Tenth 
or  Thiriietb,  accordiiSg  to  bis  Valuation  thereof:  and  that  he  assisted  Mr. 
WiOiam  u  ceccivbg  such  Compodtion  for  the  said  Tithes,  and  that  Mr. 


S50 


John  Jones,  and  Mr.  John  Hughss,  or  one  of  tbcw,  received  the  Cumpusi- 
tion  for  the  said  Tithes  for  the  use  of  tic  said  Plainliff,  lie,  this  Deponent, 
being  generally  pn  Heiit.*'  And,  in  his  Answer  to  the  8th  Interrogatory, 
he  says,  He  cannot  answer,  save  as  to  the  nine  years  deposed  to  in  his 
Answer  to  the  7th  Interrogatory,  that,  during  the  said  years,  the  Composi- 
tions were  made  upon  the  footing  and  calculation  that  a  Thirtieth  only  of  the 
Tithes  of  Greet Jtail  mid  the  other  excepted  Farms  and  Lands,  were  due  and 
p*yabl8y  and  such  Compositions  were  acted  upon  during  the  nine  years,  for 

the  reasons  aforesaid."  'there  is  a  great  deal  of  other  Evidence, 
[  *849  3    "given  by  the  several  Witnesses,  and  it  appears  from  tb  ni  that 

this  mode  of  dividioL'  the  Tithes,  namely,  by  letting  the  iiicum- 
bent  receive  only  cither  the  Tiiirtieth,  or  the  Thirty-first  part,  in  case  of  the 
Com  being  in  a  more  matured  state  for  carrying  away,  has  been  acted  on 
for  several  years ;  and  it  appears  also  that  the  hasidi  ia  (|ue«tioQ,  wero 
known  bj  the  name  of  the  Tbirtiethable  Lands. 

It  was  insisted  that,  notwithstanding  this  Evidence,  there  ought,  at  once, 
to  be  a  Decree  for  Tithes  according  to  the  Prayer  of  the  Bill,  because  of 
tiw  general  ri^Ut  which  the  Plaintiff,  as  Kector  of  the  partbh,  has  by  Law. 
It  must  be  observed,  however,  that  no  Evidence  whatever  has  been  entered 
into  the  Plaintiff.  Hie  general  right  then  stands  opposed  by  this  Evy 
dence ;  and  the  qiieation  it  wbetber,  without  further  Xnquirjr,  it  is  the  i1ai«r 
tiff's  right  to  have  a  Decree  for  an  Account. 

It  is  unquestionable  Law,  upon  all  the  AuthofitieSt  ^^^^  Account  for 
Tithes  is  only  given,  in  this  Court,  as  4  consequeaee  of  the  Title  of  the 
Plaintiff  being  clearly  made  out,  and,  if  there  is  anj  reasonable  doubt  of 
the  extent  of  his  Legal  Right,  that  tliis  Court  will  not  act  until  the  right  bt 
established  at  Law.  It  has  been  said  that,  where  a  ]>efence  of  this  nature 
has  been  set  up,  it  is  necessary  either  to  produce  the  original  Grant  wbioh 
severed  the  Tithes,  or  to  give  Evidence  of  the  Grant  I  think  thai  a  OQl»- 
siderable  degree  of  obscurity  has  been  thrown  upon  that  doctrine  by  iho 
Judgment  of  Lord  Northington,  in  the  Case  of  Famhaw  v.  JBoCAerwm,  in 
Sd  Gwillim,  but  which  is  more  fully  reported  by  Mr*  Ednn.  But,  even  in 
the  Case  of  J'oiuAaw  v.  Bothmm^  though  the  proposition  soeias 
[  *8S0  ]  to  bo  so  laid  down  *by  Lord  NoHhii^gkm^  yet  It  is  manilisst  th»fc 

he  admitted  Evidence  of  posseaiiopi  as  being  aatisftotory  that 
tfaero  had  been  a  Grant,  although  ther«  wcs  no  GdPt  pnedueed,  nor  any 
Evidence  gtven  of  the  existence  of  any  Gfant  at  any  tine,  other  ttnia  that 
which  might  he  drawn,  by  inference,  from  the  &ot  of  )o^g  Poesessioo,  A 
great  variety  of  Csaes  were  refiirred  to  in  the  Afgument,  whaeb  it  ie  not  ncr 
eessary  to  travel  through :  thoy  are  «tt  to  be  found  sUMd  in  th»  hist  Cats 
of  Btmmr,  WSUuom^  whkb  tot  mm  Mif  Sir     ZmuhfY-  mA 
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afterwards  before  Lord  JEldon^  C. :  and  the  result  of  all  the  Cases  aeems  to 
me  to  be  this,  that,  if  there  has  been  an  adverse  Retainer  of  Tithes  ground* 
ad  upon  an  Allegation  of  Title,  to  which  Title  colour  is  given  by  the  pro* 
doction  of  old  Instramente,  this  Court  will  not  interfere,  even  on  behalf  of 
a  Spiritual  Rector,  without  he  proves  his  Title  at  Law.  In  the  Case  of 
Berney  Harvey,  Lord  Eldon^  speaking  oi  the  Case  of  Fanahaw  v.  Ho* 
theram,  says  :  "  That  was  the  Case  of  a  Laj  Impropriator  :  the  Defendant 
was  a  person  not  prescribing  in  non  dcciniando^  but  cjluiuiiii^  Title  to  the 
Tithes  in  pernancy  ;  and  the  Doctrine  of  the  Court  in  that  Case  also  was 
that  a  mere  Retainer,  unexplained  by  any  Deed  or  Instrument  assorting  Ti- 
tle, not  merely  to  retain,  but  to  enjoy,  i3  not  a  Defence  against  a  Spiritual 
Person  or  a  Lny  Impropriator.  If,  on  the  other  hand,  it  appeared,  in  the 
Case  of  a  Lay  Iraproj>riation,  that  the  Defendant  had  Lands  which  never 
paid  Tithes,  and  had  made  thcra  the  subject  of  Lease  or  Conveyance  under 
colour  of  Title,  conpling  the  fact  of  Retainer  and  tlie  colour  of  Title,  they 
considered  that  a  suUicient  ground  for  sjiidlug  it  to  Law  :  but,  if  no  Oiore 
was  alleged  than  a  mere  Case  of  Retainer  and  Prescription  in 
non  decimandoy  they  would  not  send  that  to  Law.''  *rhat  ap-  ^  *351  J 
pears  to  me  to  be  a  clear  Statement  of  the  doctnne  to  be  deduc- 
ed from  the  Cases  which  were  quoted.  In  addition  to  the  Case  of  Fan- 
shaw  V.  Rotheram^  (which  was  a  Case  of  Thirlicthable  Lands),  there  is  the 
subsequent  Case  of  Foxcroft  v.  Parris  (<?),  which  was  a  Case  of  Thirtieth- 
able  Lands  also.  In  that  Case,  Lord  Alvanley,  M.  R.,  refused  to  make  a 
Decree  for  ao  Account  until  the  Title  was  proved  at  L\w.  The  same  doc- 
trine, in  other  words,  is  to  be  found  in  what  Lord  £ldon  said  in  giving  Jadg- 
ment  in  the  C»sc3  of  Norhury  v.  Meade,  Cherry  ▼.  Legh,  and  Bacon  v. 
WilHams,  Tbo  Case  of  Bacon  v.  Williams  sceoQs  to  be  entitled  to  most 
weight  in  thi^;  particular  Ca.<:e,  because  it  was  said  there,  as  an  Answer  to 
the  Plaintiff's  claim,  that  Mr.  Phillipps  was  entitled  to  a  certain  annual 
Sum  of  4s.  10<2.  as  a  Modus  for  the  Tithes  of  Cliff  Slade;  and  it  appears 
that  there  was  no  Deed  produced  which  showed  the  severance  of  the  Modus, 
if  it  were  a  Modos,  from  the  Spiritual  Rector :  but  the  first  item  of  proof 
that  was  adduced  was  a  Deed  dated  in  1670,  by  wbieh  fba  BiUe  Tithe,  at 
it  wss  called,  was  conveyed  to  an  Ancestor  of  Mr.  PhiUipp9  :  but  that  Con* 
veyance,  followed  by  some  other  Deeds,  and  coupled  with  ibe  Oral  Evidence 
that  there  always  had  been  that  Payment  made,  to  Mr.  PhUlijopB  and  his 
Ancestors, 'as  the  Persons  rightfully  entitled  to  it  as  a  portion  of  Tithes^ 
was  snfficient  to  induce  a  Jniy  to  hold  that  he  was  entitled  to  that  Modus, 
as  a  portion  of  Tithes,  although  there  wss  no  original  Grant  produced,  nor 
any  Endanca  prodacad,  other  than  what  was  mere  mattor  of  inferenca  from 

(•)  a  Tm.  SSI. 
Vol..  Y.  28 
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those  facts,  that  there  ever  had  been  any  Grant  which  severed  the  Tithes 

from  the  Spiritual  Rector. 
[  *3o'Z  ]        *Lord  Clive,  therefore,  having  produced  this  Deed  of  the  year 

1659,  and  also  subsequent  and  anterior  ConvejaDces  speaking, 
iu  agencrl  way  of  the  Tithes  of  Llanfyllin,  and  ha  ving  got  this  Evidence, 
namely,  that  the  Rector  himself  has  admitted  tliat  he  wa^  entitled/in  respect 
of  this  and  some  other  Lands,  to  the  Thirtieth  only,  at  the  time  that  he  was 
asserting  his  Title  to  the  Tither.  of  the  rest  of  the  Parish,  in  full,  I  should  not 
I  think  be  justified  in  making  a  Decree  for  an  Account,  until  the  Plaintiff 
has  proved  his  Title  at  Law.  Therefore  the  Order  I  shall  make  is  that  this 
Bill  be  retained  for  12  Months,  with  liberty  for  the  Plaintiff,  to  bring  such 
Actions  as  he  shall  be  advised,  touching  the  Matters  in  question  :  And,  in 
case  the  Plaintiff  shall  not  proceed  to  Trial  in  such  Action,  within  that  time, 
that  the  Bill  be  dismissed  with  Costs:  but,  if  he  shall  proceed  to  Trial  within 
that  time,  then  that  the  consideration  of  Costs  and  Further  Directions  be  reser- 
ved in  the  mean  time :  and,  in  either  event,  the  Parties  aro  to  be  at  Ubertj 
to  appljr  to  the  Courts  as  thore  shall  be  occasion  (p). 


[  *358  ]     *CBO]cmK  v.  Lobd  Mbcbovbhv.  Gbomfiov  «»  W<nkbwsUi*« 

1832  :  28ili  April. — Vendor  and  Purchaser. — Compensation. 

A.  oj^rcc'I  lo  sell  on  Estate,  Tilho-frce,  to  B.  Afterwards,  C,  the  Vicnr  of  L.  (in  which  Parish 
part  of  the  Estate  was  siinatc)  filed  a  Bill  for  Tithes  against  the  Occapicn  of  aaotbcr  pari 
of  the  Ettftte,  ai  aim  bdng  litnate  in  £b  A.  agreed  that  part  «f  the  PaidiaBe-iiioiMj  thinild 
be  act  apart,  at  an  XndoBBii^  to  B.  against  tho  Ofttn  made  by  C. ;  whjcb  was  aeeordinglj 
done,  and  D.  paid  the  remainder  of  his  Purchase-money,  and  took  a  Convejance  of  the  Es- 
tate. C.  died,  and  bis  Suit  waa  dismisicd  for  want  of  prosecution,  but  the  Indemnity  fund 
was  not  transferred  to  A.  One  of  C.'a  Successors  iostitntcd  a  fresh  bait  lor  the  Tilhet  of 
Aa  aama  Landa,  Pending  tbeae  Fraoecdings  it  wai  ^Gaeovotid  that  tboao  Lands  ivtro  ritn> 
ate  in  tlioFiwlali  of  A  andwem  tlthaaUeto  tiwBeetor  of  jS,  and,  on  proof  of  liioseilwts,  the 
latter  Suit  was  dismissed  at  the  hearing.  Held  that  B.  WM  cnUded  to  a  ConponsationoBt 
of  the  Eond,  for  the  Tithes  of  fha  Land  litnate  in  S. 

HsNBT,  Esil  Fauconherg^  bj  his  Will,  dated  in  NoTomber  1801,  devised 
all  bis  Estates  to  the  Defendants,  Lord  Melbourne  and  Sir  George  Womb- 
WeU  in  Fee,  in  Trust  to  settle  his  Estates  in  Over  Sihon,  Nether  Silton,  and 

certun  other  Places  in  tlio  County  of  Turk,  on  liis  J  'auglitcr,  Lady  Ann 
Womhwell,  and  her  Issue,  in  strict  Settlement,  and  his  Kscate  at  Kepwicky 
ixk  the  same  County,  on  Lady  Charlotte  Wyun  Bela^yse  and  her  Issue,  in 
like  manner:  and  he  directed  that,  in  the  Settlement  to  be  made  by  the 

[p)  No  Action  was  brought  by  the  PlaintiflT. 
•  See  Oes^iXM  r.  WmkwM^  aa<s,  YoL  lY.  p.  SaS. 
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Trustees,  Powers  of  iSale  and  Exchange  should  be  inserted,  in  the  usual  form. 
The  Testator  died  in  March  1802  ;  and  in  January  1805,  the  Trustees  put 
up  for  Sale  bj  AucdoQ  the  Estates  directed  to  be  settled  on  Lady  C.  Wijnn 
Bdatijftt  and  her  Issue.  In  the  Particulars  of  Sale,  the  Keptoick  Estate 
was  stated  to  be  chiefly  Tithe*firee,  and  the  Outgoings  of  it  were  described 
as  follows :  "  Outgoings  from  a  part  of  Kition^i  Farm,  12^. :  a  Mo- 
dus from  the  Township  of  JKepiPtcA,  4(f, :  a  Modus  to  'Cows-  £  "364  3 
5^,  2^. ;  a  Modus  paid  for  part  of  WaghilVMFwtm^  21.  2s*— 162. 
15i.  4cf." 

Joseph  Sfrift,  who  had  been  employed  to  fftlae  the  Kepwich  Estate  for 
the  PlaintiiT,  with  a  view  to  his  purchasing  received  one  of  the  Particu- 
lars from  the  Agent  of  Mr.  Wi/nn  BeUuyu^  the  Husband  of  Lady  €.  W. 
Bdamfu  ;  and,  ia  making  his  ValmCionf  he  bad  reg;urd  to  the  Contents  of 
the  Particular^  and  valued  the  whole  of  the  Estate  as  being  Tiihe>fiee,  except 
so  &r  as  it  was  subject  to  the  Moduses  and  Outgoiogp  mentioned  in  ttio  Par- 
ticular ;  and  he  sent  his  Yaloation  to  the  Plamtiff  The  Kepmck  Estate 
not  having  been  sold  by  Anetion,  the  Trustees,  by  Indenturee  of  the  2d  and 
8d  of  May  1805  settled  that  Estate  on  Lady  OhwrMU  Wtfnn  BtloiyHj  and 
her  Issue,  pursuant  to  the  Directions  of  the  Will  \  and,  on  the  4th  of  May 
1805,  they,  together  with  Mr.  and  Lady  C.  Wym  BdatjfHt  entered  into 
an  Agreement,  in  writing,  with  the  Plaintiir,  for  the  Bale  of  the  Estate  to  him 
for  29,5002),  which  exceeded  Su4f^*$  valuation.  The  Agreement,  after  de- 
scribing  the  Estate  particularly*  proceeded  thus :  "  Which  said  Manor,  Mes- 
suages, Lands,  Tenements,  Hereditaments  and  Prenuses  hereinbefore  partie- 
olarly  mentioned,  are  situate  and  being  in  the  several  Towns,  Townships, 
Precincts  or  Territories  of  Kepwick  aforesaid,  and  Oowhif  and  Nether  Sil- 
ton^  or  In  flie  Parishes  of  Leak  and  Mffh  SUton^  in  the  said  County  of  Torkf 
and  were  late  the  Estate  of  the  late  Earl  of  Faucowberff,  and  are  free  from 
all  Incumbrances  whatsoever,  other  than  and  except  the  yearly  Sum  of  13». 
4J.  payable  to  Warcup  Comeit,  bis  Heirs  and  Assigns  for  ever,  as  and  for 
a  Modus  for  and  in  lieu  of  all  the  Tithes,  as  well  Great  as  Small, 
arising  and  renewing  within  such  parts  or  *part  of  tho  said  Mes-  £ 'ooo  J 
Suages,  Lands  and  Tencmcuts  aa  arc  situate  and  being  Tvithm  the 
Township  or  Territorif^s  of  iCeptt'ifA*  aforesaid,  and  in  the  Parish  o£  Leak.,  and 
aiso  excepting  the  yearly  Sum  of  21,  payable  fur  ever  to  tho  Rector  for  the 
time  being  of  Cowsby  aforesaid,  as  and  for  a  Modus  for  and  iu  lieu  of  the 
Tithes,  as  well  Great  as  small,  arising  and  renewing  within  such  parts  of  the 
eaid  Hereditaments  and  Premises  as  are  mtuate  and  boin^^  wit-hm  tho  Town- 
ghi[s  Precincts,  Territories  or  Parish  of  Coji?*^^  aforesaid,  and  also  except- 
ing the  yearly  ^um  of  2?.  28.  payable  to  the  Vicar  for  the  time  being  of 
Leakf  as  and  for  a  Modus  for  and  in  lieu  of  all  the  Tithes,  as  well  Great  as 
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Small,  arising  or  renewing  within  such  part  or  parts  of  the  said  Messaagey 
Farm  and  Lands  now  in  the  Occupation  of  the  said  James  Wtiijhill,  as  are 
situato  and  beiog  in  the  Town,  Township  or  Territories  of  Nether  SiUi>n 
aforesaid." 

After  the  Agreement  was  signedi  it  was  discovered  that  Kit»on*»  and 
WeighiWs  Farms  were  situate  partly  in  the  .Township  of  Kepwiekf  and 
partly  In  the  Township  of  Nether  SUton ;  upon  whteb  a  qaestton  arose, 
whether  the  parts  situate  in  the  latter  Parish,  passed  under  the  Devise,  tn 
Iiord  Faaeonher^M  Will,  in  favour  of  Lady  0,  W$nn  Belae^u  and  her  Is- 
ioe,  or  nnder  the  Devise  in  favoor  of  Lady  Ann  Wwnbtull  and  her  Issue : 
previously,  however,  the  whole  of  those  Farms  had  been  considered  as  pass- 
ing under  the  former  Devise.  In  consequence  of  this  Douht  it  was  agreed 
that  4,000^,  the  estimated  Value  of  the  Premises  affected  by  it,  should  be 
deducted  from  the  Purchase*  money,  and  that  the  performance  of  the  Con- 
*  tract,  as  to  those  Premises,  should  be  suspended  until  the  ques- 
[  *356  ]  tion  could  be  decided,. 'but  should  be  proceeded  irith  as  to  the 
Remainder  of  the  purchased  Eitate. 

Id  Michaelmas  Term  1808,  and  after  that  arrangement  bad  been  made, 
Daniel  Addison^  Clerk,  the  Vicar  of  Zea&,  filed  a  Bill  for  Tithes  against 
several  of  the  Tenants  of  the  Lands  not  affected  by  the  doubt,  which  were 
situated  in  the  Township  of  Keptcu^  and  Parish  of  iMtk,  By  Indentures 
of  the  9th  and  10th  of  June  1808,  after  reciting  Lord  Fauecnberg's  Will, 
and  thnt  the  Trustees  bad  contracted  with  the  Plaintiff  for  the  Sale  to  him 
of  tlic  Inheritance  in  Fee  Simple  in  Possession  of  and  in  the  Lordship  or 
Manor  of  Kepwick,  and  all  the  Lands,  Tenements  and  IlereditauicLts 
situate  or  bcin^  within  the  said  Manor,  Town  or  Township  or  Territories  ut 
Kepwick^  within  die  Pariah  of  Leak.,  as  thereinafter  described  (being  par- 
cel of  the  Premises  which  were  comprised  in  tlie  Indentures  of  May  1805) 
free  from  all  Incumbrances,  except  and  subject  as  iherein-after  mentioned, 
at  or  for  the  price  or  sum  of  25,o00/.  :  It  was  witnessed  that,  in  considera- 
tion of  10,000/,  and  l,r>00/.  paid  to  Lord  Beauchamp  and  another  Mortga- 
gee of  the  K>tate,  and  of  14,000/.  paid  to  the  Trustees,  the  Manor  of  Kep- 
wick  and  all  the  other  Hereditaments  comprised  in  the  Agreement,  except; 
those  parts  of  Weitjhiirs  and  KitBorCs  Farms  as  to  which  the  doubt  was 
entertained  (the  Hereditaments  not  excepted  being  mentioned  to  be  situated 
in  the  Towns,  Townships,  Precincts  or  Territories  of  Kepwick  Cowshj,  and 
in  the  Parish  of  Leak^  were  conveyed  to  the  Plaintiff  in  Fee,  subject  to 
the  payment  of  IZs^  4d.  to  IVarcup  Consetl  liis  Heirs  and  Assigns,  as  and 
for  a  Modus,  and  in  lieu  of  ail  the  Tithes  of  such  parts  of  the 
[  *357  J  Lands  thereby  conveyed  'as  were  situate  in  the  Manor,  Town-h  p 
or  Territories  of  Ktpmek,  and  also  subject  to  and  cbnrL'cal  lo 
with  the  yearly  Sum  of  2l»  payable  to  the  Aector  of  Cow^by^  as  and  lor  a 


Digitized  by  Google 


CASES  IN  CHAKCEBT 


858 


188S.^-Cmiptoii  V.  Lord  Lord  IfalbovriM. 

Modus  in  lieu  of  tiie  Tithes  of  such  parts  of  the  Lauds  thereby  convened 
as  were  situate  in  the  Town,  Tcnuiship,  Precincts  or  Territories,  or  Parish 
of  Coicabij :  and  those  Modused  were  rxjt  j  t'  1  m  the  Covenant  against  Tn- 
cuinbranccs.  The  j-arties  having  agreed  to  indemnify  the  Plaintiff  agaiiist 
the  claim  made  hy  Mr.  AddUon^  a  Memorandum  dated  the  22d  of  June 
1808,  and  signed  b_y  the  Plaintiff,  Mr.  and  Lady  C.  Wi/nn  Belaai/se  and 
the  Trustees,  was  endorsed  on  the  Release  of  June  IbOb,  by  which  it  was 
declared  that,  although  the  Sum  of  14,000/.  was  mentioned,  in  the  Inden- 
ture and  in  the  Receipt  endorsed  thereon,  to  be  the  Consideration  Money 
paid,  by  the  Plaintiff,  to  the  Trustees,  it  was  understood  between  them  tlial 
the  Sum  of  10,4002.  only  had  in  fact  be«n  paid,  the  Sum  of  3,600/.  having 
been  laid  out,  by  the  Plaintiff^  with  the  ooDBent  and  approbation  of  Mr.  and 
Lady  C.  Wynn  Belatyit^  in  the  purchase  of  5,255/.  9«.  Three  per  cent. 
Bank  Aonuities,  in  the  Names  of  the  Trustees  and  Samuel  OtM^Um  the 
Younger,  which  Sum  it  was  agreed  should  remain  in  their  Xames  pending 
the  Bait  which  had  lately  been  instituted  by  I/aniel  AdeU$on  claimiDg  a 
rigjlit  to  the  Vicarial  Tithes  of  the  Estates  conveyed  by  tlic  Indentarea  of 
the  9th  and  10th  of  June  1808,  and  which  had  been  sold  Tithe-free,  eave 
the  Moduees  before  mentioned  :  and  that  it  was  also  understood  and  agreed 
that,  WfitU  th€  Suit  thould  be  decided,  the  Dividends  of  the  5,255/.  6t.  Stock 
ahoold  be  acentnulated,  and  that  the  aeeamnlated  Fund  should  be  dieposed 
of  according  to  the  Tnuts  thereof  to  be  declared  by  a  Deed  in- 
tended to  be  forthwith  prepared,  and  which  the  Parties  "^espee*  [  *858  ] 
tively  agreed  to  ezecote.  In  June  1808,  Mr.  JERrsf,  who  was 
employed,  by  the  Plaintiff,  as  his  Solicitor  m  the  Purchase,  waited  npon 
Lord  Beauikampf  the  first  Mortgagee  of  the  Kepwieh  Estate,  at  his  house 
in  the  Country,  for  hb  execution  of  the  Conveyance  to  the  Plaintiff;  and  a 
few  days  afterwards,  his  Lordship's  Solicitor  in  London  delivered,  to  Mr. 
ITirit,  a  Box  containing  the  Title-deeds  of  the  Estate,  which  he  took  with 
him  into  the  Country,  without  ezaminmg  its  contents.  Previously,  however, 
to  September  1808,  Mr.  HirU  found,  amongst  the  Title-deeda,  the  Copy  of 
a  Decree  of  the  Court  of  Chancery  made  in  1626,  in  a  Suit  in  which  the 
Master,  Fellows  and  Scholars  of  Trinihf  Collcyt  Cambridge  were  Plaintiffs 
and  Thomas  Lepton  (under  whom  Lord  FoMwniberg  and  his  Ancestors 
claimeii  the  Krpivick  Estate)  and  other  persons,  were  Defendants,  and  in 
which  it  wa3  stated  that  the  greater  part  of  that  Estate  was  situate  in  the 
Parish  of  Ovtr  Silton  (of  which  Parish  the  College  were  Rectors  and  enti- 
tled to  the  Tithes),  an  1  the  remainder  in  the  Parishes  of  X^fcand  CW«6y. 
The  Fauconberg  Family  had  been  Lessees  of  the  Tithes  of  Over  SiUon  for 
a  considerable  number  of  vcars  down  to  Michaelmas  1819.  By  a  Deed- 
poll  of  the  2l8t  of  October  1808,  executed  by  the  Trustees,  the  Plaintiff 
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and  Mr^and  Ladj  (7.  Tf^ii  BtUujfw^  it  was  declared  thAt,  luiltZ  (Ae  SuHt 
inUituUd  S^.  Aiduon  fUmJid  JUuUlg  (UdM  or  dMtermvMdf  i3b» 
Trostees,  and  Samuel  Cron^ton  the  Yonnger  alioald  aeeamnlato  the  Di?ir 
deads  of  the  Stock,  and  that,  in  eauthe9aid  SmUto  then  pending  a»  tfere- 
eaid,  ahoald  be  finally  determined  against  M^.  AddUon  In  respect  of  the 
Tithes  claimed  by  him,  the  aocnmidated  Fund  should  be  tiansfened  to  the 

Tmstees ;  but  if,  on  the  final  decision  and  determination  of  the 
[  *S59  ]   said  Suit,  either  the  whoie  or  any  |»art  of  tfie  "Lands  comprised 

in  the  Deeds  of  Jane  1808,  should  be  decreed  to  be  subject  to 
the  payment,  to  the  said  Vicar  of  Zeak^  of  any  Tithes  whatsoever,  that 
then  the  whole,  or  so  much  of  the  Fund  as  should  be  a  Compensation  to  the 
Plaintiff  for  such  Tithes  and  for  his  Costs,  should  be  trainferred  to  him. 
In  November  1808,  Mr.  Stret,  who  was  also  emplojed  by  Messrs.  Cocker 
of  London,  the  Solicitors  for  the  Defendant  in  Mr.  AddUon's  Suit  to  act 
as  their  At^ent  in  the  Country  and  to  collect  and  furnish  them  with  Evi- 
dence on  behalf  of  those  r)cfcndaiits,  scut  to  Messrs.  Cocker  a  Copy  or  Ex- 
tract from  ihc  Copy  of  the  Decree  found  as  before  mentioned  :  but  he  did 
not  inform  the  Plaintiff  of  its  contents  until  some  time  in  the  year  1810. 

Mr.  Addieon  having  died,  his  Sait  wan  not  proceeded  with,  and  his  Bill 
was  ultimately  dismissed  for  want  of  iVosecution.  Dr.  Byarn  succeeded 
Mr.  Addison,  but  did  not  instituto  any  fresh  Suit  respecting;  the  Tithes. 
Prior  to  March  1811,  several  applications  were  made  to  the  Plaintiflf 's  So- 
licitor, by  and  on  behalf  of  Mr.  and  Lady  Charlotte  Wi/nn  Belast/se,  first 
for  payment  of  the  Dividends  of  the  Indemnity  Fund,  and  afterwards  for 
the  transfer  of  the  Capital :  but  those  applications  were  not  complied  with, 
the  Plaintiff  insisting  that  the  Fund  should  remain  as  an  indemnity  to  him, 
until  all  questions  as  to  tho  Tithes  of  the  Ktpwick  Estate,  should  be  finally 
settled.  In  November  1814,  Mr.  Warrington  succeeded  Dr.  Byam  in  the 
Vicarage  :  and  in  Michaelmas  Term  1818  he  filed  a  Bill,  in  the  Exchequer, 
against  the  Tenants  of  the  Farms  which  had  been  occupied  by  the  Defend* 
ants  in  Mr.  Addison^ s  Suit,  claiming  Tithes  of  the  same  nature  as  had  been 

claimed  by  Mr.  Addison.  The  Defendants  in  that  Suit  pleaded 
[  *360  ]    that  they  did  not  'occupy  any  Lands  within  the  Pariah  of  Leak. 

On  the  1st  of  February  1825  the  Cause  was  heard ;  and  the 
Defendants  having  given  in  Evidence  the  Decree  and  other  proceediogi  in 
Trinity  CeUege  v.  Lepton  and  Others  (of  which  they  had  not  been  able  to 
procure  Office^xvpies  until  some  time  in  the  year  1822,  owing  to  the  diffi* 
culty  that  was  experienced  in  discovering  where  the  originals  were  deposit- 
ed) the  Bill  was  dismissed  with  Costs.  In  1817  Trinity  College  leased 
the  Tithes  of  Over  SiUon  to  two  Persons  named  Smith  and  Morner  :  in 
1829  Jdord  MtUtewme  purchased  the  remainder  of  their  Term,  and  after- 
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wards  sold  bis  intermt  in  tho  Lease  to  the  Trustees  of  Lord  Fauianbar^$ 
Will,  vho  in  1826  took  a  Renewed  Lease. 

In  April  1826  the  Trustees  of  Lord  FaicamBer/t  Will  filed  a  Bill  against 
the  Plamtiff  and  Samud  (hvmjfiton  the  Younger,  praying  that  the  Indemni- 
ty Fond  might  he  transferred  to  them. 

The  Bill  in  this  Canse  was  filed  in  Novemher  1826,  alleg^ig  that  the 
Plaintiff  contracted  to  purchase  the  iCeptncifc  ESstate  upon  the  representa- 
tions made  to  him,  hy  the  Vendors,  that  it  was  sitnate  within  the  Parishes 
of  Leak  and  (Wsfy,  and  was  exempt  from  Tithes,  aad  was  suhjeot  onlj  to 
the  Modnses  hefore  mentioned :  that,  nntil  after  the  Estate  had  heen  con- 
reyed  to  him,  and  after  the  execution  of  the  Deed-poll  of  Octoher  1808,  he 
had  no  notice  of  the  Decree  or  any  of  the  proceedings  in  the  Suit  of 
Trinitj/  CoUege  t.  Ltpton  and  0(fter«,  or  that  the  whole  of  the  Estate  was 
not  within  the  Parishes  of  Leah  and  Cow^j  or  that  there  was  any  ground 
for  any  claim  hy  the  College  or  any  other  Person,  for  any  Tithes 
of  the  Estate,  except  *the  Claim  of  the  Vicar  of  Leak,  and  the  [  *361  ] 
Modoses.  Tho  Bill  prayed  that  it  might  be  declared  that  the 
Plaintiff  was  entitled  to  a  Compensation  in  respect  of  the  Tithe?  (  f  (liat 
part  of  the  Ebtaic  which  was  within  the  Parish  of  Over  Silton  ;  and  that 
the  amount  of  such  Compensation  might  be  ascertamed  and  paid  to  him, 
out  of  the  Indemiiily  l^'aud. 

The  Defendants,  in  their  Answers,  insisted  that,  accordinf;  to  the  true 
construction  of  the  Memorandum  of  the  22d  of  June  1808,  the  Plaintiff 
iras  not  entitled  to  any  relief,  unless  he  could  make  out  that  he  was  not 
bound  by  tho  result  of  Mr.  Addiaon^s  Suit,  or  that  the  part  of  the  Kep- 
wick  Estate  ^vhich  was  in  the  Parish  of  Leak,  was  liable  to  the  payment  of 
Tithes  to  the  Vicar  of  that  Parish. 

Sir  E.  Surjdcn,  Mr.  Pepyg,  Mr.  Temple,  Mr.  Koe,  Mr.  Barber,  Mr. 
Blunt,  Mr.  Btthdl,  and  Mr.  R.  Atkinson,  vi^tQ  Counsel  in  the  Cause  (a). 

The  Yics  Chajicelloa,  after  stating  the  facta  of  the  Case,  continued  as 
follows : 

NotwithstandiiiL:  the  precise  language  which  was  containeil  in  the  Mcmo- 
randam  of  June,  and  in  the  Deed  poll  of  Octoher  1808,  the  mere  fact  that 
Mr.  AddiHon''8  Suit  had  failed,  and  Dr.  Byam  had  not  instituted  any  Suit, 
was  not  considered,  by  any  of  the  Parties,  as  terminating  the  question 
really  in  existence  between  them :  and,  notwithstanding  the  interval  that 
took  place  from  the  death  of  Addieon  till  November  1818,  the 
Trust  Fund  'was  allowed  to  go  on  accumulating.  It  was  not  until  [  •862  ] 
Korember  1818,  that  Mr.  Warrington  filed  bis  Bill  to  which  Pleas 
ireie  put  in  averring  that  the  Lands  in  question  vere  not  in  the  Parish  of 
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Leak.  Issue  was  taken  on  the  Pleas,  and  the  truth  of  them  being  Iliads 
out  by  production  of  Ollico  copies  of  the  proceedings  in  Trinity  College  T. 
Leptonand  Others,  the  l^ill  M  as  dismissed  with  Cobts,  on  the  Ist  of  Februa- 
ry 1825.  One  of  the  document  in  the  Box  of  Deeds,  which  was  delivered 
to  Mr.  Hirst  between  the  months  of  June  and  September  1808  was  a  copy 
of  the  final  Decree  in  that  Cause.  It  seems  that  there  was  considerable 
difficulty  experienced  in  ascertaining  where  the  whole  of  the  Oriji^inals  of 
these  proceedings  were  deposited,  and,  without  Copies  of  them  nothing 
could  be  done ;  but,  in  1822,  a  portion  of  the  Documents  was  discovered, 
by  Mr.  Cocker  (the  Solicitor  who  managed  the  Defence)  in  the  Rolls 
Chapel.  It  was  not,  therefore,  until  1822  that  there  was  any  capability 
existing  of  proving  the  fact  which  was  represented  upon  the  copy  of  the 
Decree  which  was  found  in  the  Box.  Mr.  JlirH  had  been  the  Solicitor  for 
Mr.  Crovtpton  at  the  time  of  the  Purchase,  but  Messrs.  Cocker  were  the 
Solicitors  who  managed  the  Defence  in  Mr  Warrin [itorC n  Snit,  and  Mr. 
Hirst  was  merely  employed  by  them,  as  thuir  Country  Agent,  and  Mr. 
Smithy  a  different  person,  is  the  Solicitor  for  Mr.  Crompton  in  this  Suit. 
The  proceeding  in  Trinity  CoUer/e  v.  Lepton  and  Others,  show  that  the 
Demesne  Lands  of  Kepwick  consist  of  820  Acres,  of  which  680  Acres  are 
in  the  Parish  of  Over  Silton,  120  Acres  in  the  Parish  of  Cowibjf  aod  120 
Acres  in  the  Parish  of  Leak,    Several  Instruments  were  dnooreicd  in 

1830,  in  the  Muniment  Room  of  the  late  Lord  Fauconherg^ 
£  •868  3    ^'^  which  an  Abstract  has  been  made  ;  they  were  Deeds  *which 

manifest  that  the  Title  which  Lepton  had  to  the  Kepti-ick  Estate, 
was  deduced,  from  him,  to  the  Ancestor  under  whom  Lord  Fauconhtrg 
claimed.  The  question  then  is,  upon  this  state  of  facta,  whether  Mr. 
Crompton  is  entitled  to  the  relief  he  asks  by  his  Bill. 

It  is  perfectly  plain  that  the  transaction  has  never  been  completed  ;  for 
the  Pnrchase-monej  has  not  been  paid.  It  was  said  that  I  am  to  consider 
the  transaction  as  if  the  Purchase^monejr  hid  been  paid*  Bat  it  is  clear,  as 
a  matter  of  fact,  that  the  Pnrcbase-monej  is  not  in  the  hands  of  the  Vend- 
018 ;  becatiie  they  have  themselvea  filed  their  Bill  to  have  the  Fnnd  trans- 
ferred to  them*  It  is  also  perfectly  plain  that  the  Parties  themselres  never 
considered  that  the  Vendors  were  entitled  to  the  Money ;  because  they  al- 
lowed the  matter  to  sleep,  snlject  to  such  questions  as  miglit  be  raised,  even 
after  the  death  of  Addkon*  And  then  the  question  is  whether  the  oti^nal 
obligation  on  the  part  of  the  Vendors,  to  make  gpod  their  representation, 
can  be  considered  as  having  been  destroyed,  merely  because  the  Parties  have, 
in  ignorance  of  the  real  iact,  undertaken  to  take  a  spscial  Indemnity  out  of 
ibe  Purchase-money.  Now  suppose  that  there  had  been  no  Agreement  at 
all  with  respect  to  the  ladenmity,  and  a  portion  of  the  Moosj  bad  bean  re- 
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lua«d  by  Mr.  Onmptmf  it  appears  to  ma  that,  if  a  portioivof  tba  Mooef 
bad  baaa  rateiscd  by  him  simply,  ba  would,  beyond  all  quoadon,  have  had  a- 
ligbt  to  this  lodomnity.  Cases  of  Cbe^r  v.  JUrd  Ptmhroke  (6)  aod 
2%a»M»  V.  PowU  (e)  weia  cited.  In  tba  Case  of  C^Ufr  v.  Lord  Ftmkrok$ 
the  Court  refasad  to  gpva  raliaf,  beeiMiae  the  whola  Parchasa- 
nooay  *had  been  paid  to  the  Trostees  for  tba  Vendor,  and  they  [  ] 
had  laid  it  oat  apon  IVusts  for  other  Penoas,  and  not  upon  par- 
ticttlar  Trosls  fat  tba  Purohaaer.  The  Lords  Cammiseionera,  first,  and  Lord 
Tkurhwt  afwrvarda,  held  that  the  tranaaation  was  eompletad,  and,  coaser 
queotly,  that  a  Coart  of  Sqaity  eould  natralieva,  bat  only  boonute  the  trans* 
aetioa  waa  aomptetad :  aod,  in  tba  Caae  of  2%oma«  t*  PaweU^  the  whole  point 
waa,  what  waa  tba  meaning  of  the  atipolation,  when  a  Parobaser  pajrs  his  Moa^ 
ay  into  Court,  that  it  shall  not  bo  paid  out  without  Notice.  It  was  said  that  the 
real  meaning  of  it  was  only  to  secure,  to  the  Purchaser,  a  proper  Conveyance  ; 
and,  inasmuch  as  the  Purchaser  in  that  Case,  bad  taken  bis  conveyance  and 
taken  possession  and  paid  his  Purchase-tnoney  into  Court,  it  was  held  that  he 
could  not  be  relieved,  because  tlie  transaction  was  coinj  lcted.  In  the  Case  of 
mil  V.  Buckler/  (d)  (which  wag  I  think,  the  lii^t  Case  of  t.lic  kiinl  that 
came  before  a  Court  of  Equity)  a  Pin  chaser  filed  a  Bill,  hot  to  be  relieved 
from  a  Contract,  but  to  adopt  the  Cuutract,  so  far  as  it  could  be  carrie  I  iiuo 
effect,  eud  then  to  have  Compensation  for  the  defect  arisn/i^  from  uusrepre- 
sentatioo.  It  was  8tron/;;ly  contended,  in  thr.t  Case,  thai  ao  relief  ought  to 
bo  given  ;  but  iSir  W.  Grant,  M.  R.  thought  that  there  ought  to  be  a  de- 
duction iiofo  the  unpaid  rajcluac  mone}-,  so  as  to  put  the  Purchaser  in  that 
situation  in  which  he  ought  to  have  stood,  provi  led  tiie  nature  and  extent  of 
the  Property  had  been  properly  represented  to  hiiii  at  first.  Here  the  Pur- 
chase  cQoney  has  not  been  paid  ;  and  I  think  that,  unless  it  can  be  (Oftde  oat 
that  the  Purchaser  is  preciuded  by  the  terms  of  tiie  Mcmoiandura 
of  June  •tliii  Deed  of  October  1808,  he  is  entitled  to  tlie  relief  ho  £  '365  J 
asks.  Then  what  are  those  terim  in  effect  ?  Why  all  Parties  being, 
as  I  believe,  in  utter  ignorance  of  the  real  facts  of  the  Case,  (for  I  never  cau 
suppose  that  the  transaction  could  have  proceeded  in  the  way  that  it  did,  if 
Sir  Geo.  iVombtcell  and  Lord  Melbourne^  or  tlicir  Agents  liad  really  known 
the  true  state  of  the  Case,  and  it  is  perfectly  manifest  that  Mr.  Crompton 
did  not  know  it)  acted  upon  the  supposition  that  there  was  nothing  whatever 
to  defeat  the  representation  that  the  Ivsiaie  was  Tithcfree,  except  the  proba. 
bility  that  the  Vicar  of  J^ak  might  succeed  in  the  Claim  that  he  had  set  up. 
What  they  meant  to  do,  in  substance,  was  to  provide  that  Mr.  Crompton 
should  receive  «b  Indemnity,  in  oase  tt^  Yendor^s  representation  should 
prove  to  ba  Mamsin.  JBat  tbajr  ware  mistakeii  about  tba  made  of  g^vio^ 
(&)  I  Bro.  p.  a aoi  t     a  Bko^ F.  1 2n,       («>  aCn^aas.      ^)  i7  Yts.  aas.] 
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the  Indemnity  :  they  mean  to  give  the  Indemnity,  and  they  did  not  ezacttj 

understand  tlie  subject,  or  the  mode  in  ■which  the  Indemnity  ought  to  be  giv- 
en, merely  because  they  did  not  uiidcrsLand  ihc  fu.cls  of  the  Case.  I  men- 
tion this,  because  it  was  argued  that  Mr.  Hirst,  before  the  Indemnity  was 
executed,  l%ucvv  what  the  real  state  of  the  Case  was.  It  is  to  be  observed 
that,  even  he  had  learnt,  in  the  most  correct  manner,  the  contents  of  that 
part  of  the  last  porLioa  of  the  proceedings  in  Trinitij  College  v.  LejAon  and 
OtherBy  \\h\c\\  was  in  the  Box,  it  would  not  decide  the  Case  ;  that  Copy  alune 
would  not  tk'cide  it ;  for,  upon  looking  at  the  Decree,  I  find  that  a  vast  quan- 
tity of  Evidence  was  produced ;  so  that,  after  all,  what  Hirst  had  in  his  pos- 
session, was  a  mere  Notice  to  him  that  there  might  be  some  Evidence 
which  might  go  to  make  out  the  Case  on  the  part  of  the  Defendants  in  the 

Suit  instituted  by  the  Vicar  of  Leak.  I  cannot  therefore  think 
[  'otiU  J    that,  if  Mr.  Crompton  had  been  himself  apprised  uf  it  'before 

the  Deed-poll  of  October  1808  had  been  executed,  tliat  could  b© 
considered  as,  in  the  least,  depriving  Mr.  Crompton  of  the  relief  which  he 
asks.  It  appears  too  that  a  j^reat  deal  of  Correspondence  passed,  arid  that 
great  difficulty  was  found  in  getting  up  tho  Evidence  which  was  required  to 
support  the  IMcas. 

It  was  said  that  tho  Parties  have  not,  by  tho  Tru?t  Deed  or  the  Memo- 
randum, provided  that,  in  case  it  sshould  appear  that  any  other  Person  wag 
entitled,  there  should  bo  no  Indemnity.    It  is  absurd  to  suppose  that  they 
could  do  so  ;  and  I  apprehend  that,  unless  there  were  negative  words  (which 
it  is  quite  absurd  to  suppose  anybody  would  have  used  unless  under  peculiar 
circumstances)  tho  Case  cornea  to  this  :  the  Parties  meaning,  in  point  of  jua* 
ticO)  to  provide  an  Indemnity  against  a  Claim  which  they  thought  miglit  be 
enforced,  set  apart  a  portion  of  the  Fund.    It  turns  out  that  the  Person 
Vfhom  they  expected  might,  by  posslbiHty,  succeed,  was  defeated,  and  that 
another  Person  is  entitled.    Now,  with  respect  to  thatother  Person,  the  facts 
tell  most  strongly  against  the  Vendors,  not  howorer  so  as  to  affect  the  char- 
acter of  any  Party.    The  facts,  as  they  appear  upon  the  Evidence  and  ad< 
missions,  are  that,  for  u  long  series  of  years,  Trinity  College  had  made 
Leases  of  the  Tithes  of  Over  SUtan  to  Lord  Fauconherg.    The  last  Lease 
was  allowed  to  expire  in  1819,  because  the  Devisees  in  Trust  of  Lord  Fauem. 
berg  thought  tliey  were  not  bound  to  renew  the  Lease;  and  the  consequence 
was  that  Trinity  College^  in  1817,  granted  a  Lease  to  two  Persons  iianed 
Siomer  and  Smith.   That  must  have  been  a  ooncnrrent  Lease.   In  1820  Sir 
Crtorgt  ff'ombwell  purchased  the  remainder  of  the  Lease  from  Smith  and 
the  Executors  of  Homer.    He  subsequently  sold  his  Interest  in 
[  *d67  ]  *the  Lease  to  the  Trustees  of  Lord  Fauconberg'i  Will ;  and,  in 
1826,  the  Lease  was  lenewed,  to  Lord  MtlbowM  and  Sir  C3W^ 
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JVomhweU,  a3  such  Trustees.  If  then  there  is  a  question  who  is  to  be  bound 
hj  the  possession  of  Documeuts,  the  obligation  must  fall  much  more  upon 
the  Vendors,  who  have  tliem,  than  upon  any  other  Person  ;  and  the  Docu- 
ments which  would  have  made  out  tl^e  ivholc  of  this  Case,  were,  in  fact,  in 
the  possession  of  the  Vendors.  80  iar  tiiercfore  from  there  being  any  doubt 
on  this  Case,  it  is  a  perfectly  plain  one  ;  and  I  have  no  doubt  whatever  that 
Mr.  Crompton  is  entitled  to  have  it  referred  to  the  3Iastcr  to  ascertain  what 
Is  tlie  amount  of  Compensation  that  hf*  ought  to  receive  in  respect  of  Tithes 
being  payable  to  THnity  College  for  so  much  of  the  Farm  as  is  proved  to  be 
in  Over  SUton. 


*Haeoourt  9.  Pbibsov.  [  *368  ] 

1832:  19th  nnd  l^th  Jnlr — Ti'thrs,  —  \fodu(t — Fri^fnre. — Terriert. 

la  a  Suit  fur  I Hhcs  b^-  ao  LccU*iasiual  Kecior  against  the  Occnpien,  a  Terrier  signed  by  tho 
Tvauty  ChttrcbwudcBs  md  Inhabitant!,  and  vhidi  waa  tmdarad  bj  tiia  DeTendants \ras  re- 
jectad.  Old  Aocoanta  fixiDd  in  the  Cutodj  of  Ae  Panonal  fiepmontativc  of  a  deceased 
Tilhc  Collector  of  a  former  Rector,  were  received,  although  there  was  no  EviiUiu  e  to  show 
by  whom  ihcr  were  rnadr  out  The  Dcfcndaata  set  up  a  Modus  of  1/  17-  'hi.  ns  iov(  iin<5 
ibo  Tithes  of  I'our  Tuwiuhip:i  lo  a  Pariah,  which  were  clumcd  by  the  I'iainut]'.  Tlic  lui- 
(cr  proved,  by  Doeuncnti  older  than  tbote  prodneed  by  1h«  Dcfendanti,  that  separate  Mo* 
dosef,  atDoantiug  to  1/.  I7s.  had  been  pud  for  lepante  portlouof  the  VovrToinMbipe. 
BeU  that  tha  Modu  pleaded,  was  bad. 

Tbb  Plaintiff  was  theBeotor  of  tho  Parish  of  Kirkhy  in  Clevdnyid,  oth- 
trwise,  Kirkbtf  cum-BrougJiton  otherwise,  Kirhff  in  the  CouQty  of  York. 
Tho  Pariah  is  divided  into  the  five  Townships  or  Hamlets  of  Kirbij  Proper^ 
Qreat  BrougJdon,  lAUU  Bnugklonf  Cheat  Bromonby  ^i^d  Little  Dromon- 
hif*  Tho  Defendants  wero  occupiers  of  Lands  in  the  four  last-mentioned 
Townships.  The  Rectory  is  Ecclesiastical ;  and  the  Vicarage  i  -  in  the  Gift 
of  ^e  Rector.  In  1824  a  Suit  waa  instituted,  in  the  Court  of  Exchequer, 
hjMr.  FtZ^M,  the  Vicar,  ag^oat  several  Occupiers  of  Lands  in  the  five 
TownaBpO)  claimiDg  Agistment  and  other  Tithes.  Mr.  Willis  obtained  a 
Doeieo  for  an  Account  of  tho  Ag^atnent  Tttbo  in  tho  Township  of  Kirhj ; 
aod  an  laano  waa  diroetod  to  aaoortain  whother  ho  waa  entitlod  to  that  Tiiho 
hi  tho  four  other  Townahipa.  Tho  laaito  waa  tried,  at  the  Spring  Aaaiaea 
for  the  County  of  Yurk^  in  tho  joar  1829,  when  a  Vofdict  waa  fonnd  for 
tho  Plamtiff.  A  new  Trial,  however,  waa  direeted ;  and,  at  tho  Spring  Aa- 
riies  for  1880,  a  Verdiot  waa  fimnd  for  tho  Befendanta :  and  on  tho  17th 
of  Jnly  m  the  aane  jear,  the  BUI,  ao  &r  ao  it  soo^^t  an  Aceoont  of  tho 
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XitbeB  of  Aj;Mtiiieiit  within  the  four  Tomitliips,  was  dismiteed  wiih 

Co6ts(a). 

t  *d69  ]  *Ibe  Bill  ia  this  Catue  was  filed  m  Novembsr  1880,  pnjiDg 
for  an  Aecovnl  snd  Payment  of  the  Tithes  of  Hay  and  Agist* 
ment  within  the  fonr  Townships.  The  Defendants  pleaded  a  Modna  of  II. 
17s.  9d.  to  he  payshle  to  the  Reelor^  for  the  Tithes  elauned,  on  Good  Frir 
day  in  each  year,  hj  the  Occupiers  of  Lands  in  the  four  Townships. 

The  evidence  for  the  Plaintiff  consisted  of  Estracts  from  the  Mna  Jlo22, 
Pope  NtMat^9  Taxaiwn^  and  the  JScdaiatiietil  8urvi^^  26  Hen.  8,  and 
of  several  Terriers,  dated  in  1685, 1716  and  1727,  some  of  which  were  signed 
bj  the  Vicar  and  Churchwardens,  and  others  by  the  Vicar,  Churchwardens 
and  some  of  the  InhahitanU ;  and  also  of  Modus  Accounts  and  Receipts  found 
in  the  custody  of  the  Personal  Representative  of  R»  Qretnnde^  who  had  been 
Tithe  Collector  to  a  former  Rector,  and  some  of  which  were  in  his  own  hand 
writing,  and  others  were  signed  by  Persons  who  were  alUged  to  have  been 
his  Predecessors.  The  two  esrliest  Terriers  stated  that  the  Composition  Mon- 
ey was  payable  to  the  Rector  yearly,  on  Good  Friday,  for  Tithe  Hay,  tlu-oagh- 
oot  the  Parish,  eicept  Eirhtf^  and  was  reputed  to  amount  to  between  30s. 
and  40f .  per  onnttm*  The  Terrier  of  1716  stated  a  eustomsry  Rent  of  12s. 
Zd. per  annum  to  be  paid,  to  the  Rector,  in  lieu  of  Tithe  Hay,  in  Qnat  and 

per  annum f  in  lieu  of  the  same  Tithe,  in  Little* 
Brtfughton  ;  and,  xiaQreai  Brovghton,  is.  per  anmtm,  h  Hen  of  the  Tithe 
Hay  for  all  the  Grange  Land,  Zd.  per  Oxgang  ia  lieu  of  Tithe  Hay  for  the 
Land  on  the  Kin;;'3  Hold,  and  Id.  per  Oxgang  in  lieu  of  the  samo  Xiiiicfor 

the  Land  on  St.  John's  Hold,  and  Id.  per  Cottage. 
[•370  ]  •The  Terrier  of  1727  uas  as  follows: — "  Item,  prescription 
Iklonoj  paid  upon  Good  Friday  in  AV/oy  Church  Porch  in  Hen 
of  Tithe  Hay  throu/^houL  the  u  iiolc  Parish,  except  Kirby  ;  whicli  sai<l  Pre- 
scription Money  is  8#.  od.  in  LiUle  Broitjhton^  and  \s.  the  Mill  Tithe  per 
annum,  and  in  Gnat  Bronijhkm,  M.  per  Oxgang  for  tliat  on  the  King*8 
Hold,  and  1'/.  per  Oxi^rini;  for  that  on  67.  John'n  Hold,  and  Id.  per  Cottage. 

The  Counsel  tor  the  Pofi  udnnts  oKjoctod  to  the  admissibility  of  saeh  of  the 
Modus  Accounts,  as  were  dated  piinr  to  (rrecntide  lieini!;  appointed  Tithe 
C  »llr;ctor,  on  the  ground  that  there  was  no  Evidence  to  sliow  who  the  l\'i\sc>ns 
^vL  ^c  uhose  Names  were  subscribed  to  them,or  that  those  Accounts  had  ever 
been  in  Greenside's  po39es9ion. 

But  the  Vice- Chancrf lor  said  thnt  the  Papers  were  admitted  to  have  come 
out  of  the  possession  ot  the  Prrsonal  ilepresentative  of  a  Person  who  had 
l>ecn  the  Tiihe  Agent  of  tlio  Rector  ;  and  that  Papers  of  the  description  which 
the;  appeared  to  be,  coming  out  of  such  CnstoUjf,  ou^h  to  be  received  in  £f- 

(a)  8m  walk  V.  Jbw,  t  Toss.  *  ler.  S17i  sod  i  Tons.  4  Icr.  1S4.  S81.  , 
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id«iiee ;  beeagae  a  tnbaequmt  Tithe  CoUetfeor  wm  the  nataral  dopoaitarj  of 
Pafiefs  vhioh  show  Uie  Beoeipt  of  the  Tithes  by  Persons  at  an  earlier  period. 

The  Papera  m  question  were  aeoordinglj  read :  the  Payments  mentioned 
in  them  tallied  with  those  mentioned  in  the  Terriers,  and  Amounted  to  IL 

•The  Evidence  for  the  Defendants  consisted  ;  1st,  Of  the  De-  [  ] 
positions  in  Willis  v.  Farrer  (^),  in  which  the  Witnossi  s  depos- 
ed to  the  Modus  bciu^  payable  as  pleaded  in  the  Answer,  both  from  their 
own  knowledge,  and  from  what  they  iiad  heard  from  deceased  Inhabitants 
of  the  Pariah.  2dly,  Of  three  Terriers  dated  in  1764,  1770  and  1777, 
and  signed  by  T.  MuryaLroydy  Rector,  W.  Ellis,  Vicar,  and  by  the  Church- 
waniens  and  some  of  the  Inhabitants,  and  which  stated  that  a  Modus  of  1/. 
17*.  ^d.  or  thereabouts^  was  payable,  on  Good  Friday,  in  Kirhy  Charch 
Porch,  for  the  Tithe  of  May  throughout  the  wlioie  Parish,  except  within  the 
Township  of  Kirby.  3dly,  Accounts  from  1740  to  1812,  in  the  hnnd-writ- 
ing  of  Gretnmde  and  other  Tithe  Agents  of  the  Rectors  for  the  time  being, 
which  were  hea  led  as  Accounts  how  the  Modus  in  lieu  of  Tithe  Hay  and 
Grassing  Ground,  or  Titiie  Hay  and  Agistment,  had  been  paid  in  Kirby 
Church  Porch,  every  Good  I  r  uiay,  time  out  of  mind,  and  which  contained 
the  Names  of  the  Occupiers  and  the  small  Sums  payable  by  them  severally, 
which  amounted,  in  the  whole,  to  1/.  17s.  9J.  4thly,  A  Book  in  Mr.  Mar^ 
gatroyd's  hand-writing,  and  an  Order,  signed  by  him,  dated  18  July  1770, 
and  directing  Oreensideto  pay,  to  Mr.  UUis,  the  1/.  17«.  9d.  which  Green' 
mde  had  received  for  Murgatroyd^  on  Good  Friday  then  laai,  and  a  Beoeipt 
for  the  same  Sum,  signed  by  Ellis. 

Other  Terriers  were  tendered  by  the  Defendants,  some  of  wbieb  were 
^{pAcd  by  the  Vicar,  Churchwardens  and  Inhabitants,  and  the 
rest  by  the  Chnrchwardens  and  'Inhabitants  alone.    The  Plain-    [  *372  ] 
tif*  s  Counsel  objected  to  their  adnissibiUtj,  on  the  ground  that 
tliej  were  not  signed  by  the  Rector,  and,  therefore,  ought  not  to  be  used 
against  btin*   The  Counsel  for  the  Defendants  cited  PolCt  v.  IhuranK^c) 
and  UUngworih  r.  Leigh  (d).    The  Plaintiff  *s  Counsel  replied  that,  in  thia 
Case,  the  Vicar  had  claimed  adversely  to  the  Beetir ;  that,  in  Pottt 
Jkstanif  the  BectoruM a  Party  to  the  Record,  not  as  Rector,  but  as  a  Pro- 
prietor of  Lands  in  the  Panah ;  that,  acoording  to  the  Rules  of  Pleading, 
the  Rector  would  not  have  been  a  proper  Party,  aa  Rector ;  that  here  the 
Rector  waa  a  proper  Party  to  the  Record,  in  tlut  character ;  tiiat  in  lUing- 
worth  Y.  Xsi^A,  the  Terrier  waa  tenderad  on  behalf  of  the  Vicar ;  that  a 
lefrier  waa  not  Evidence  of  Repntatbn,  but  as  a  Declaration  by  a  Party  in 

I '  I  Tliesc  Dcpositiou  were  read  bj  agreement  between  the  rnrtics. 
(c)  •  Anat.  7S9.  (</)  GwUl.  1615. 
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pari  Jm;  aod  that  it  was  a  Statement  made  for  the  pnrpoee  of  being  Eri* 
deneey  and  did  not  flow  from  the  mind  of  the  Partj,  in  the  ordinary  conrse 
of  hifl  Life,  and  when  he  has  no  mottre  to  apeak  anj  thing  bnt  the  Troth. 

The  Vice  Cdancellor  : 

I  think  that,  on  Principle,  these  Terriers  onght  not  to  he  receired.  In 
Questions  of  Pedigree,  Narratives  are  admitted  as  being  Representations 
made  by  a  Party,  who  has  no  bias  on  bis  mind,  as  to  the  state  of  his  family. 
Bat  Terriers  are  made  under  such  circumstances  as  that  there  mnst  bo  n 
bias  of  mind  either  on  one  side  or  the  other ;  and  it  would  be  extraordinaiy 
that  a  Person  who  is  absent  from  the  Declaration,  sboold  be  bouud  by  it, 
as  it  is  not  made  in  the  way  of  casual  conversation,  but  for  the  express  pur- 
pose of  adjudicating  on  the  Rights  of  the  absent  Party.  In 
[  ]  'this  case,  where  the  Rector  is  a  Spiritual  Rector,  the  reason  for 
rejecting  the  Terriers  is  stronger  than  wliere  he  is  a  Lay  Impro- 
priator ;  for  a  Spiritual  Rector  is  bound  to  reside,  and,  therefore,  may  be 
presumed  to  have  been  on  the  spot ;  and,  consequently,  his  Signature  ought 
not  to  be  dispensed  witli. 

Sir  E.  Surideiu  Mr.  Knir/ht,  Mr.  Botrlcr  and  Mr.  Fabrr,  for  the  Plain- 
tiff, ?'!id  that  all  the  old  Documents  mentioned  Tithe  Hay  only,  as  being 
covered  by  the  Modus;  that  the  modern  Evidence  extended  it  to  Agistment, 
wliich  was  clearly  an  Encroachment ;  that  it  appeared  that  Id.  was  payable 
for  every  Cottage  ;  but  that  the  Payment  couM  not  be  any  part  of  the  Mo- 
dus of  11.  lis.  9d.  which  was  alleged  to  be  payable  for  Tithe  of  Hay  and 
Agistment ;  that  the  Sums  mentioned  in  the  Accounts  produced  by  the  De- 
fendants, could  not  be  the  proportion  which  each  Individual  contributed  to 
the  alleged  Modus,  according  to  the  extent  of  his  Lands,  for  3cf.  per  Ox- 
gang  was  payable  for  the  land  on  the  King's  Hold,  and  Id,  per  Oxgang  for 
the  Land  on  <S5t.  John's  Hold,  and  it  appeared  that  n  person,  who  was  a 
Isrge  ProT  riotor,  paid  Id.f  and  a  Cottager  paid  Id.  also  ;  that  the  Defend- 
ants had  pleaded  one  entire  Modus  as  covering  the  whole  of  the  four  Town* 
ships,  but  thac  it  was  pro?ed  that  separate  Sams  wer?  payable  for  separate 
Parts  of'  the  Townships ;  and  consequently  that  the  Defendants  had  not  sup- 
ported their  Modus  as  laid. 
Sir  a  Wkherettf  Mr.  JSRry^Mmon  and  Mr.  Wri^  for  the  Defendants, 
said  that  the  Heading  of  the  Accounts,  and  the  Receipts  which 
[  *S74  ]  the  Defendants  had  *^?ea  in  ETidenee,  showed  that  the  Modus 
was  one  entire  Modus,  though  it  was  afterwards  subdivided  by 
the  Occupiers,  as  amongst  themselves,  and  that  it  covered  the  Tithe  of 
Agistment,  as  well  as  of  Hay ;  and  that  that  Evidence  was  corroborated  by 
the  Depositions :  that  there  were  many  Oases  in  which  the  strict,  natural 
meaning  of  words,  used  in  Instruments  amilar  to  tiioie  prodnoed  for  the 
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Plaintiff^  had  hwu  controlled  by  vsBge,  and  in  whleh  a  Modus  for  tho  Tithe 
of  Hay,  had  been  held  to  coYOr  the  l^the  of -Agistment,  JSfanbtf  v.  Zodff9 
(e),  Pr&i^y.  Mmq^orM  ( /),  Gibtm  ?.  Peacodc  (g),  WOUs  v.  Far- 
rer  (A),  Stuart  y.  Qreewdl  (i} :  that  the  Defendants'  Terriers  showed 
that  one,  entire  Som  was  paid  as  a  Modos,  and  MurnatroyiVB  Order  showed 
that  he  adopted  it:  that  the  parties  who  set  up  an  aggregate  Modos  were  not 
bonnd  to  show  more  thsn  that  the  aggregate  Sam  had,  in  some  shape  or 
other,  been  paid  for  the  whole  District  which  it  was  alleged  to  cover,  and 
that  thej  were  not  bound  to  account  for  the  Apportionment  of  the  Sum 
amongBt  the  Occnpiers :  that  the  Documents  prodaced  bj  the  ^naintaif  were 
not  inconsistent  mth  the  Modus  as  laid ;  and  that,  at  all  events,  the  Do* 
fendants  had  made  oat  a  saiBcient  Case  to  cDtltle  them  to  an  Issue. 

The  Yicb-Ohancellor,  after  stating  the  object  of  the  Bill,  and  the  Mo« 
dus  as  laid  in  the  Answer,  proceeded  thus : — In  support  of  the  Modus  so 
laid,  the  Defendants  have  entered  into  Evidence,  which  partly 
consists  of  the  Depositions  in  Willis  v.  Farrn\  and  partly  'of  [  'STo  J 
three  1\ n'lf  rs  dalLil  in  17G4,  1770,  and  1777,  in  all  of  which, 
without  aij y  ma'.oiial  variation,  it  is  stated  that  there  is  a  Modus  of  1?.  17«. 
Ot/.,  or  tlicreubouts,  yearly  to  bo  paid  upon  Good  Friday,  in  Kirhbij  Church 
Porch,  for  the  Tithe  Hay,  throughout  the  whole  parish,  except  within  the 
Township  of  AV/-A^V'  The  Defendants  have  produced  a  great  quantity  of 
other  Documentary  Evidence  to  show  that,  from  17-10,  various  Sums  have 
been  received  for  Tithe  Hay  and  Agistment,  which,  in  tlie  aggregate, 
amount  to  1^.  17«.  Oci.,  and  therefore  there  seems  to  be  some  precision  given 
to  the  Payment  of  the  1^.  178.  9J.  beyond  what  ia  stated  in  the  Terriers. 
It  is  observable  that,  in  the  Accounts,  Id.  is,  in  sjuk  instances,  mentioned 
to  be  payable  in  respect  of  a  Cottage.  I  (juite  a;^ree  with  the  Defendants* 
Counsel  that  if  there  were  nothing  more  in  this  Case,  it  would  be  a  matter 
of  course  not  to  decide  against  the  I>efcndants  :  but,  if  the  Hector  pressed 
for  an  Issue,  to  grant  it,  and,  if  he  did  not,  to  dismiss  his  Bill. 

The  Modus  which  is  laid,  is  a  Modus  of  1/.  Vis.  9c?.,  payable  by  the  Oc- 
cupiers, for  the  Tithes  of  Hay  and  Agistment  in  the  four  specified  Hamlets. 
The  Plaintiff  undertakes  to  show  the  origin  of  this  alleged  uniform  Payment, 
and  to  make  out  that,  though  there  had  been  this  continued  payment  of  1/. 
17*.  OiZ.,  it  was  not  a  Payment  of  the  gross  Sum  for  the  Tithe  of  Hay  and 
Agistment  for  the  foor  lowDsbips,  hot  that  it  is  to  be  attributed  to  a  collee- 
tioD  of  ancient  customary  Payments  made  in  respect  of  Cheat  Dromonhyj 
IdUle  Dremanbjf  and  JAuU  Brousfiitmy  and,  in  Great  Broughim,  for  the 

(«)  9  Price,  231.  (f)  I  Toon.  &  Jer.  135.  (g)  I  Yonn.  184. 

(A)  Vhi  Supra.  (t)  9  Price,  106. 
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Grange,  the  Landa  oo  King's  Hold  and  SL  JM'$  Hdd,  and  in 
[  ^76  ]   Tttpoct  of  OottagBB.  Aad,  if  the  Plaintiff  *can  ahow  that  tha 

1{.  17ff.  is  ta  be  nimtA  to  a  oollection  of  coatonaiy  Fiy* 
meats,  in  lespeet  of  Binnana  of  Lands  aneh  as  I  have  menlsonedy  lhafk 

Tfonld  be  utterly  taeonsisteDt  with,  and  destructive  of  the  Modus  as  laid  in 

the  Answer  ;  and  then  I  should  not  be  at  liberty  to  direct  an  Issue  to  try 
the  truth  of  the  Case  irhich  be  makes  out,  because  the  Defendants  have  not 
atteiupted  to  meet  that  Case.  JJut,  instead  of  hiying  the  Modus  separately 
for  disiinct  Lands,  the  DefeudaoU  have  laid  a  Mudu:^  of  oaa  ealire  bum  tor 
the  whole  four  Townships. 

The  Quejjtion  then  to  be  considered  is,  what  Evidence  the  Plaintiff  hao 
proiiucid  to  prove  the  existence  of  these  separate,  ancient  Payments,  which  " 
might  have  given  rise  to  the  one  annual  Payment  of  1^.  17».  dd.  ^he 
Plaintiff  produces  a  Terrier  of  1686,  in  which  it  is  stated  iliat  the  Composi- 
tion Money  payable  to  the  Hector,  for  Tithe  Hay  throughout  the  parish  ex- 
cept KirM)i/,h  reputed  to  amuunc  to  between  30«.  and  408.  All  that  can 
be  collected  from  this  Document  is,  that  the  Parties  who  signed  it  were  liot 
agreed  a»  to  the  exact  amount  of  the  Uomposition  Money.  But  then,  the 
Terrier  of  1716  mentions  that  a  customary  Kent  of  12s.  Sd.  per  annum  is 
paid  to  the  Rector,  in  lieu  of  the  Tithe  Hay  in  ixreat  &ad  JjitUe  Dronwnby^ 
&c.  &e.  So  that,  if  there  were  any  Documents  which  woahi  show  the  num> 
number  of  Oagaa^  on  King's  Hold  and  St.  John^i  Hold,  and  the  number 
•f  Colta^,  aseaoa  woald  be  supplied  bj  which  the  amount  of  the  customa' 
Tj  BajaMDts  mentioned  in  the  Terrier,  might  be  ascertained.  The  Terrier 
of  1727  coincides,  to  a  certain  extent,  with  the  Tarriar  of  1716  ; 
[  *377  ]  and,  if  it  could  be  shown  that  there  *«afa  payments  made  such 
as  this  Terrier  of  1727  repreaents,  ihay  iraald  lie  imwmsistant 
with  the  Modus  as  laid  by  the  Defendants. 

It  is  hardly  worth  while  to  make  observations  upon  the  JSmn  MoU  and 
the  Ecclesiastical  Survey  of  Henry  the  6ch ;  but,  as  far  as  thaj  go,  thej 
appear  to  anpport  the  Piauitiff 's  Case,  though  I  da  not  odaidar  tlMm  of 
nraeh  weight. 

Tba  neat  bodj  of  £? idence  prodncad  by  the  PlatntiK^  ia  a  aet  of  Piapaia 
which  wera  admitted  to  bava  oome  ant  af  the  faasaaaon  af  fha  Paiaonal 
BepTsacntatif a  of  tba  Titba  Agent  of  tba  Esetor  of  tba  Pariah*  Thoaa 
Papera  tend  to  ahow  that  tba  divided  pajmanta,  wfaiob  ara  stated  in  tba 
Terriers  of  1716  and  1727,  were  aetaaUr 

payments  are  mentioned  to  have  bean  aiade  for  tba  Lands  in  Qrtut  Ihrth 
mon^;  and  others  of  them  mention  payments  to  have  bean  made  in  ra- 
apeet  of  the  Lands  in  LiUU  Ihomonby,  which  payments  toge^er  wonld 
amount  to  the  12f .  8d.  whicb  the  Terrier  of  1716  shows  to  htTe  bean  pay- 
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able  for  Ctfot  and  IdUU  Dramonby.  Then  there  U  a  Paper,  signed  by 
Bi^ard  AppUion^  in  the  following  words : — Beceived  on  Qood  Friday^ 
being  tfardi  Slftt,  1738,  of  the  Inhabitants  of  Great  and  LUUe  Brntgl^ 
<0fi,  their  ancient  ModM  dedmmdif  or  immemarial  Onstom  Monej  paid  in 
lien  of  T^tfae  Hay  on  the  old  Grassing  Part,  namely,  the  Modns  for  LUUe 
Bnugktcnf  8t.  Zd,^  the  Modns  for  Ortat  BrougUm  Orangey  4s.,  and  for 
the  BemMnder  of  the  Oxgangs  of  the  King's  Hold,  9s.  dJ.,  and  for  the 
Ozgangs  of  /5!f.  JohC9  Hold,  194.,  and  for  the  Cottages,  2s.  I  say  reeeiT- 
ad  as  aforesaid  for  the  whole  Gonstableiy,  XI,  5f .  Id.,  by  me 
BUkard  AppUton.  *And  reoeived  also  at  the  same  tine  and  [  *878  ] 
plaee,  and  by  the  same  order,  the  Sum  of  12s.  8i.,  being  the 
ancient  Modas  for  both  2)rmnonhi/$:*  Then  the  12s.  Bd.  added  to  the  II. 
5t.  Id,  makes  the  aggregate  of  II.  17f .  9<2.  Then  there  is  another  Modns 
Paper,  whieb  b  in  these  words: — UtUe  BrougkUm^ 8s.  Sd,  Oran^^  4«., 
Bemainder  of  King's  Hold  Oxgangs,  9s.  8i. ;  total,  IZ.  5s.  Id.  BoUi 
Bramonhy'9  12s.  %d—£.l,  17.  0.  total  Modus." 

This  Evidence  is  good  Evidence  for  the  Defendants  to  show  that  there 
was  a  payment  of  1^  17s.  OtZ. ;  but  it  is  also  Evidence  for  the  Plaintiff  to 
explain  of  wiiat  Items  tlie  payment  of  \l.  Vis.  9(i.  was  composed.  Then 
thcic  is  auallicr  Paper  dated  in  1737,  and  which  id  as  follows:—'*  Whereas 
the  immemorial  Custom,  or  Modus  decimandiy  wliereby  the  Inhabitants 
within  the  ConsiaLlcry  of  Brou^-Jtton,  have  ever  paid  to  the  lleclui-  or  bis 
Order,  in  the  Church  Porch  of  Kirkhy^  on  every  Good  Friday,  as  followcth : 
—The  Grange  Modus,  being  for  1.3  Ox^anga  of  Land  iu  Kind's  Hold,  4s. ; 
for  37  Oxgangs  of  the  King's  Hold,  at  3cZ.  per  Oxgang,  paid  by  the  Posses- 
sors thereof,  9a.  Zd,  \  for  24  Cottages  in  Great  Brovghtoiij  at  1<J.  per  Cot- 
tage, 2s.  :  for  19  Oxgangs  of  St.  John's  Hold,  at  Id.  per  Oxgang,  within 
the  Lordship  of  Gnat  Broughion,  Is.  Id.  :  at  the  same  time  and  place,  by 
the  Inhabitants  and  Possessors  of  and  for  the  Lordship  of  Little  Brougliir^h 
8s.  3t?.'*    And  these  same  Payments  are  mentioned  in  other  Paper?  pro- 
duced by  the  Plaintiff,  all  of  which  are  anterior  in  date  to  the  year  1740 ; 
and  they  satisfactorily  make  out  that,  consistently  with  the  Defendant  8 
Case  of  the  payment  of  an  annual  Sum  of  1/.  17s.      ,  there  had 
been  the  prior  practice  of  paying  the  several  different  Sums  "ihat    £  *379  J 
1  have  mentioned,  and  which  are  stated  in  the  Terrier  of  171'7, 
not  in  respect  of  the  whole  four  Townships  together,  but  in  respect  of  the 
Dromonbyg  and  LUth  Brougliton,  and  those  separate  Portions  of  Great 
Broughton,  which  are  called  the  Grange,  the  King's  Hold  and  St.  John't 
Hold,  and  also  the  24  Cottages.    I  think,  therefore,  that,  quite  consistently 
with  the  Defendant's  Case,  which  rests  upon  the  fact  that  there  has  been  a 
longcontinued  amuial  Pajment  of  1/.  17s.       the  Fiaiotiff  shows  that  that 
Vol.  V.  30 
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1&32.— Baker  v.  Martin. 

Pay!iic«4  ought  not  be  referred  (o  &  Modus  in  respect  of  the  whole  four 

Townshijs,  but  to  a  collection  of  Payments  which,  for  a  greater  or  less 
lenirih  of  time  aviti  cedent  to  the  year  1710,  have  been  paid,  in  several 
Suras,  in  respect  of  several  Portions  of  Land,  then,  perliaps,  well  known, 
but  not  n'w  to  bo  asccrtaiia  J,  nnd  also  in  respect  of  Cottaires.  Conse- 
quently, this  is  not  a  C.ise  in  which  there  is  any  conflict  of  Kvicler.ce  ;  but 
the  PlaiiitifT's  Case  is  consistent  \vilh  the  Defendant's;  and  tlic  Plaaitiir 
has  not  displaced  tlie  matter  of  facr  wliich  constitutes  the  Defendant's  Case, 
but  has  only  cx;.laincd  how  the  Defendant's  Case  appeared  to  be  such  as  it 
is  :  and  my  opiiiion  is  that  this  is  not  a  Case  in  which  I  ou;;ht  to  send  any 
matter  to  be  inquired  of  by  a  Jury ;  for  it  is  perfectly  plain  that,  thou^^h 
there  hns  been  a  long  curjtlnued  annual  Payment  of  1/.  lis.  9c?.,  it  cannot 
be  referred  to  a  Modus  in  respect  oi  the  four  Townships  :  and,  if  this  Case 
went  before  a  Jury,  and  they  should  find  that  there  is  such  a  Modus,  it 
would  be  my  duty  to  i:rant  a  new  Trial.  I  am  of  opinion,  therefore,  that 
tlic  Defence  iias  totailjr  iailod,  and  that  thero  must  be  a  Decree  for  Tithes, 
irith  Costs. 


[  *d80  ]  rBAiusR  V.  Mabuh. 

1832:  2Uili  J unc-^ Account. — Master.— IklA. 

Where  under  the  uuaI  Decree  for  an  Aceonnt  of  •  Tettatoi^i  Deliti, «  eldm  is  made  in  ra* 
ipect  of  a  Debt  the  Amonnt  of  which  is  not  ascertained,  the  MeuUr  ooght  to  take  thA  neoei- 
nrjr  Acconnts  for  asocrtaining  the  Amount 

lVTEf??r.s.  Horn  jf*  Jackson  having  been  declared  Bankrupts,  under  a 
Commission  dated  the  2Gih  of  July  180G,  Jamfii  Baker  and  Bundle  Ropley 
wtre  chosen  their  Assignee.",  and  the  usual  AssignmeDt  was  made  to  them, 
on  tl  0  2Gih  of  August  1806,  by  which  they  covenanted,  for  themaelves, 
their  Executors  and  Administrators,  with  the  Commissioners,  to  account  for 
and  \s\y  to  them  all  Monies  which  they,  the  Assignees,  should  receive  from 
the  Estate  of  the  Bankrupts,  to  the  end  that  the  same  might  be  distributed 
amongst  the  Creditors.  On  the  18th  of  August  1811,  Baker^  who  was  the 
sole  acting  Assignee,  exhibited  his  Account  before  the  Commissioners.  On 
the  Credit  side  of  the  Account,  there  were  various  Items  to  the  amount  of 
2,7 '23/.,  which  the  Commissioners  refused  to  allow  until  they  had  heen  sulh 
mitted  to  a  nie«ting  of  the  Creditors,  for  their  approbation ;  but  they  per- 
mitted Baker  to  rotam  the  amount,  in  his  hands,  in  the  mean  time.  B^Ocer 
died  in  July  1822,  having  appointed  his  Sons,  WMim  and  John,  and 
Cyiarfos  Mariin,  his  fiaeoutors.   No  meeting  of  the  Creditors  was  called,  in 
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JBaker^M  lifetime,  in  pnnaanoe  of  the  BesolutloDB  of  the  Commissioners,  ftnd 
the  2,723Z.  remained,  at  his  death,  disallowed  by  them  as  before  mentioned. 
On  the  1st  of  Jolj  1828,  S,  Va^U  was  appointed  an  Assi  ;:nee  in  Baktr^M 
place,  and,  on  the  same  day,  the  outstanding  Estate  of  the  Bankrupts,  was 
assigned  to  him  and  Mopley.   Some  time  afterwards,  Jo)m  Baker*  having 
been  examined,  before  the  Commissioners,  tonehing  his  late  Father's  Ac* 
oonnts,  slated  that  he  knew  nothing  of  them.    In  February  1830,  the  Com* 
missioners  aiith(Mriied  Eopley  and  Vaehell  to  institute  a  Suit 
against  the  Executors  of  James  Baker  Tor  recoverin?^  tlic  lial-    [  'SSI  ] 
ance  due  from  him,  at  his  death,  to  the  E^itate  of  the  liaukrupts ; 
and,  in  l^Iirch  1830,  a  Bill  was  filed  accordingly.    William  imd  Jjita 
Baker  staiod,  in  their  Answers  to  it,  that,  before  they  were  infurmcd  of  the 
Claim,  tliL  v  had  divided  the  whole  of  tin ir  late  Father's  Estate,  aojongst 
the  Persons  entitled  under  his  Will,  with  the  exception  of  5,872/.  Three  per 
cents,  wuicli,  on  the  9th  of  March  1829,  they  had  transferred  into  this  Court, 
in  trust  in  the  Cause  of  Baker  v.  Martin,    The  Assignees,  having  made 
inquiries  respecting  that  Suit,  discovered  that,  on  the  5th  of  May,  1830, 
a  Decree  had  been  made  in  it,  directing  the  usual  Accounts  to  be  taken  of 
James  Baker^s  Personal  Estate,  and  of  his  Funeral  and  Testamentary  Ex- 
penses,  Debts  and  Legacies.     Vachdl,  wlio  had  survived  Bop!>y,  caused  a 
Charge  to  be  prepared  for  the  2,723/. ;  but,  owing  to  his  illness,  and  to  his 
death  in  July  1831,  the  Charge  was  not,  as  had  been  intended,  carried  in 
imder  the  Decree.   Sir  G,  Wilson^  the  snrviviog  Commissioner  under  tho 
Commission,  having  ceased  to  act  as  a  Commissioner,  a  renewed  Commis- 
sion was  issued  on  the  17th  of  November  18 '0,  under  which  P.  W*  Mure 
ms  chosen  Assignee;  and, on  the  17th  of  January  1832,  a  Charge  was 
carried  in  before  the  MoOltr^  on  his  behalf,  claiming  to  bo  admitted  as  a 
Creditor  under  the  Decree,  for  the  2,723{.   The  MaOer  declined  to  pro- 
oeed  on  the  Charge,  stating  that  the  Debt  sought  to  be  proved,  depended 
QpOQ  the  result  of  Javrn  Baker^$  Accowits,  as  Assignee,  and  iU*.  he  had 
DO  authority,  nnder  the  Decree  to  take  those  Accounts.  In  3AJ  l^^t  the 
BDl  filed  by  Hopley  and  VacheU,  was  dismissed. 

Mr.  Knight,  and  Mr.  Xosot,  for  ilfur€,  now  move^  that  tl  o 
Moiter  might  be  directed  to  admit  him,  as  •As»e^f  L  ] 

C^.  mUMf  as  the  sarririog  Commissioner,  or      of  them,  to  go 
in  before  htm  under  the  Decree,  to  proye  soch  Debt  as  they  or  he  should  be 
able  to  establish  to  be  due  from  the  T«etator  JSr««»  to  the  Estate  of 

the  Bankrupts ;  and,  if  necessary,  that  theif«ttter  might  be  directed  to  take 
an  Account  of  the  Testator's  Receipts  and  Payments,  as  Assignee.  They 
said  that,  wiiere  the  amount  of  a  Debt  claimed  to  be  due  from  a  Teslator^fl 
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Estate,  could  not  be  ascertained  without  taking  ao  Aoeount,  it  was  the  Mas* 
ter  s  dutj  to  take  it.    Paynter  v.  Mouiitm  (a). 

The  JSoUeUmT'gmieral,  Mr.  Fept/a  and  Mr.  Jame$  ftii«8ett,for  the  Parties 
in  the  Gause,  eontended  tliat  tlie  Assignee  had  been  guilty  of  laches  and  ac- 
quiescence, and  that  the  Debt  sought  to  be  established,  became  a  simple  Con- 
traot  Debt,  at  the  Testatpr's  death,  aod,  therefore,  was  barred  by  the  Stat- 
ute of  Idmltations. 

Mr*  Kniffht^  in  re]>lj,  said  that  under  the  GoTenant  in  the  Assigument  of 
August  1806,  the  Debt  was  a  Specialty  Debt,  and  that  Sir  WUtm  was 
a  Xrostee  for  Mure^  under  that  Govenant. 

The  VicbGhavcsllor  ; 
.  The  Testator  was  in  the  situation  of  a  Trustee  for  the  Greditors  of  the  Bank- 
rupts. How  then  can  the  lapse  of  time,  either  in  bis  lifetime,  or  since  his 
death,  affect  the  Debt  ?  I  cannot  but  think*  that  I  ought  not  to  deprive  the 
Bankrupts'  Estate  of  the  Benefit  that  may  arise  from  this  Glaim  being  earned 
in  before  the  ifasfsr,  and  that  the  MsuUr  was  wrong  in  refaslng  to  take  ihe 
Account. 

Ordered  according  to  the  Notice  of  Motion. 


[  'SSS  ]  •T&OTTEB  V.  Troiter. 

Thediicfetion  ^ivcn  to  to  (heMasier,  hj  the  SSth  Order,  to  fiMmiiie  WitncsMS  vA»im«^caiiiiot 
be  exetctoed  efter  ieeoing  the  Wammt  oa  preparing  hia  Beport 

t^E  Defendant  having  refused  to  allow  Evidence  to  be  given  before  the 
Mcuier  Affidavit,  the  Plaintiff  had  examined  Witnesses,  on  Interrogato- 
ries, undei  the  Decree,  and  Publication  had  passed  by  Warrant  taken  out 
by  the  Plainer,  and  Copies  of  the  Depositions  had  been  delivered  to  both 
Parties,  u  !  read  ))eforo  the  Masttf,  The  Phuntiff  then  took  Ottt  a  Wai^ 
rant  on  i  rci  mlng  the  Report,  which  was  prepared  aocordmgly.  The  Plain- 
tifi  afterwards  tendered  Affidavit,  made  by  a  Person  named  Var^. 
The  reception  of  this  Affidarrit  being  objected  to,  tiie  MoM^r,  conceiving 
that  the  69th  of  Lord  L^wnt^  QtdiM  gave  htm  power,  at  hU  discretion, 
to  examine  any  Witnesss  vur&  vocb  pf«ceeded  to  examine  Vargm,  and  took 
down  his  Deposition. 

Mr.  JamM  Bu$§eU  now  moved  that  the  Deposition  might  be  suppressed 

(a)  a  Mer.  237. 
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1831.— Le  Gnw  t.  Codterdl. 

for  Irregularity,  contending  that,  both  in  respect  of  Pubhcation  having  pas- 
sed* and  also  under  the  67th  Order,  the  Master  could  not,  in  that  stage  of 
tho  proceedings  in  the  Cause,  receive  any  further  Evidence. 

Mr.  Knight  and  Mr.  FhiUimcref  contrh,  said  that  the  Master  took  the 
Examination  of  Vargon  for  his  own  satisfaction,  and  that  when,  looking  at 
the  previous  Evidence,  he  came  to  the  conclusion  that  it  was  desirable  that 
farther  Evidence  should  be  gone  into,  he  had  power  to  obtain  it 
ander  the  09th  Order,  though  it  'woald  have  been  too  late  for  [  "384  ] 
of  the  Parties  to  require  him  to  enter  into  it  on  their  behalf. 

The  Vtee-Chancelhr  held  that  the  Master  had  no  power,  in  the  existing 
ttate  of  the  Proceedings,  to  go  into  further  Evidence,  and  ordered  the  De- 
position to  be  suppressed ;  but,  as  it  had  been  taken  at  the  suggestion  of  the 
Hotter^  whose  misapprehension  had  occasioned  the  Motion,  His  Stmar  did 
not  make  any  Order  as  to  Costs. 


Lb  0BOS  V.  COOKBRBLL. 

1832  :  23d  July. —  WiH-^Con'strntHon. — Foreclosed  Mcrrtyarfe, 

Tefttttor  having  a  foreclosed  Mortgage  in  Fee,  of  certain  Farms  in  Lancathiu,  gave  amongst 
other  things,  to  hii  Wift,  for  Life,  *  the  Interasi  or  Practcdt  of  certoiii  Porn*  in  the  County 
of  ronoBtfer,  mortgagod  lo  mo  for  2,500<.;"  and,  ofier  her  deceeie,  "one  Tlurd  Part  of  the 

8om  of  2,500/.  principal  Money  disposed  of  in  mortgage  of  the  Farms  aforcsniJ  "  to  liis 
Denghtcr  JIam'rt ;  :\m\  he  tlcclarcil  that  after  his  Wife's  decease,  his  Dnnt^htcr  KUznUih 
•hould  inherit  and  enjoy  the  BrquesiB  aforesaid  in  the  same  proportion  as  her  Sister  Hamtt; 
nnd  that  hi«  Son  ationld  in  like  manner  inherit  and  enjoy  one  Third  Part  of  the  albfciaid 
BegueUt^  open  the  Mme  conditioni  ai  hia  Dangbters :  Held  that  the  Farm*  peaaed,  ae  Reel 
Estate,  to  the  Testator's  Wife,  for  life,  with  Bemainder  to  his  Son  and  Deo^ten,  as  Ten* 
•nts  in  Common  in  Fee. 

By  an  Indenture,  dated  the  26th  of  March  1776,  William  Barton  assign- 
ed to  Trustees  the  Sum  of  4,000^.,  to  which  he  was  entitled,  but  which  then 
was  in  the  hands  of  his  lato  Father's  Executors,  in  Trust  to  pay  the  Sum  of 
2,000/.,  part  thereof,  to  his  Wife  Harriet  Barton^  or  as  she  should  appoint, 
and  the  remainder  to  his  two  Daughters,  Tlarrirt  and  IJlizabeth,  at  21  or 
marriage.  The  4,U0U/.  was  not  paid  to  the  Trustees,  but,  by  the  order  of 
William  Barfon,  was  received  by  his  Brother,  Jamts  Barton, 

By  Indentures  of  the  22d  and  23d  of  April  1700,  James  BarUm  mort> 
gaged  certain  Freehold  Farms  pitiuite  at  Furring  Ion  in  tiie  Coun- 
ty of  Lmcastery  to  William  *Barfon  m  Fee,  for  securing  the    £  'SSS  ] 
Repayment  with  Interest,  of  2,500/  part  of  the  4,000?.    The  In- 
terest, heing  in  arraar,  WUUam  Barton,  on  the  12th  of  KoTember  1791, 
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filed  ft  Bill  of  foreclosuro  in  ibis  Coorfc,  ag^iiwt  Janw^  Barton,  and  obtained 
a  I)eerae,  which  was  made  absolate  on  the  29th  of  Jaly  1795. 

ffiUiam  BarUm,  who  was  reaiding  at  Chpmhagm,  mado  big  Will  dated 
the  15th  of  March  1798,  and  which  was  executed  and  attested  bo  as  to  pass 
Freehold  Estates,  and  was,  partly,  as  follows: 

I  now  proceed  to  will  and  bequeath  all  the  Property  I  may  die  possess- 
ed of  after  first  paying  my  legal  Debts  and  FanenJ  Expenses,  as  follows ; 
viz.  I  will  and  bequeath  to  Harriet  my  Wife  for  her  natural  life  the  Interest 
of  my  Property  in  the  English  Funds,  36,2911.  15f.  6i.,  in^Irost  at  this 
present  time,  with* 

Item  for  her  natural  life  the  Interest  or  Proceedt  of  certain  Farms  in  the 

County  of  Lancaster  J  mortgaged  to  me  for  2,500/.,  the  Documents  where- 
of are  now  in  the  possession  of* 

Item  for  her  naLural  Life,  the  use  and  residence  of  my  Dwelling-house,  No. 
19,  Devonshire  pi  act,  London,  value  to  me  iJ,400/.,^the  Documents  whereof 
are  now  in  the  iiaaJs  of* 

Item  all  her  Paraphernalia  with  Plate,  Household  Purniture, 
£  'SSC  ]  Coach,  &c.  ia  London  at  her  own  free  disposal.  'It  may  be 
taken  for  granted  that  the  aforesaid  Bequests  to  Harriet  my 
Wife  are  ample  and  liberal  when  it  is  considered  she  will  at  my  decease 
come  into  the  possession  of  the  wiiole  of  the  Interest  of  a  capital  Sum  in 
Bengal  wiiich  by  certain  Deeds  was  settled  upon  Harriet  ray  Wife  and  my 
Daughters  Harriet  and  KUzahcth.  And  I  hereby  declare  it  to  be  my  Will 
that  all  the  Bequests  aforesaid,  with  exception  to  the  Articles  left  to  the 
free  disposal  of  Harriet  my  Wife  shall  after  her  demise  be  disposed  of  in 
manner  following :  to  my  Daughter  Sarriet  Silberschildt  one  Third  part  of 
my  Property  in  the  English  Funds  as  aforesaid  the  Principal  Money  to  be 
so  settled  and  secured  upon  Harriet  and  her  Children  lawfully  begotten  as 
to  put  it  out  of  the  power  of  her  Husband  Captain  Jacob  JFrederie  Silber' 
achildt  to  touch  a  Shilling  of  it.  Item  one  Third  part  of  the  Taloe  of  my 
Dwelling-house  in  London^  when  sold  without  restriction.  Item,  one  IMrd 
fort  of  the  Sum  of  2,500^.  Prineipal  Montif  tUeposed  of  in  Mnigags 
qf  the  Farm  (tfaretaid  in  like  manner.  To  my  Daughter,  BUta- 
Uth  Le  Oro$  I  hereby  declare  it  to  be  my  Will  she  shall  inheiit  and 
enjoy  aflter  the  demise  of  Surriet  my  Wife  all  the  Befue*t$  aforesaid  in  the 
same  proportion  and  upon  the  same  Conditions  tOa  granted  to  her  Sister 
Marriet  SUbere^Udt  with  this  special  difference  only  that  as  my  Daughter 
BUziAeth  has,  as  yet  no  Child  or  Children  nor  likely  to  ba^e  I  hereby  Will 
that  on  her  demise  without  Child  or  Children  by  WUliam  Le  Cfros  the  one 
Third  aforesaid  in  the  English  Fonda  shall  revert  to  and  become  the  Prop- 

•  BLuiki  were  left  in  tbaea  placet,  ia  di*  WiU. 
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crtjr  of  my  Heirs  at  Law  ;  but  in  case  ttjv  said  Daniihtcris  disposed  to  take 
a  second  Ilnsband,  the  said  one  Third  shall  be  settled  and  secured  ia  like 
manner  as  above  with  Reversion  to  her  second  Husband  for  his 
natural  life  and  their  Childicn  lawfully  begotten  'and  that  in  dc-  [  •387  ] 
fauk  of  Children  to  revert  to  ray  Heirs  at  Law.  And  I  hereby 
declare  it  to  be  rny  last  Will  that  ray  Natural  Son  Wtlliam  IJahlant  Bar- 
ion^  shall  in  like  manner  inherit  and  enjoy  one  Third  part  of  the  aforesaid 
In.jucst  upon  the  same  Conditions  afl  to  my  Daughters  Earritt  and  Eliza- 
hrth  with  this  only  difference  that  his  Third  part  of  the  said  Bequests  shall 
be  at  his  own  free  disposal  when  18  years  of  age." 

The  Testitor  afterwards  made  five  Codicils  to  his  Will.  The  second  was 
dated  Copenhagen,  21st  of  April  1798,  and  was  signed  by  the  Testator, 
but  not  attested.  It  was  partly  as  follows :  I  hereby  cancel  and  do  away 
all  the  several  Bequests  made  to  Harriet  my  Wife  in  the  body  of  this  my 
last  Will,  and  I  further  will  and  difect  bj  this  Codicil  that  (he  said  Be- 
quests go  to  my  Heirs  at  Law." 

The  Third  CodicU  was  dated  HwroMolm,  Ist  July  1798,  and  was  also 
signed  by  the  Testator,  but  not  attested.  It  waa,  partly,  as  foUom:  ^  I 
declare  it  to  be  my  Intontioik  and  loatmefion  that  the  Beqaeeta  to  my 
Daughter  JSHxabith  m  the  body  of  this  my  last  Will  left  at  her  free  disposal 
with  a  Tiew  that  her  HasbaQd  should  personally  benefit  by  them  shall  by 
this  my  Third  Codicil  be  done  away,  that  is  to  say  the  said  Bequests  to  be 
laid  under  the  same  restriotion  with  the  rest  as  particularly  speeified  in  the 
body  of  my  last  Will ;  and  it  is  my  deliberate  Intention  and  Instruction  that 
my  Nephew  and  Son  inpLaw  WHUam  Le  Chm^  be  cut  off  as  to  everything 
that  oonoema  him  personally." 

The  Testetor  died,  at  Copeniagm^  on  the  24th  of  April  1829,  leaving 
his  Wife  and  two  Banghtors  surming  him.  They  afterwards 
died ;  and  the  fiait  was  'instituted,  in  February  1882,  by  i2tM-  [  *898  ] 
ard  Le  Qrot^  Ae  Personal  Bepresentetive  of  both  Mr.  and  Mrs. 
Ze  Oro»^  agaimA'ihe  Pecsons  wbo  olaimed  to  be  interested,  under  the  Par* 
ties  named  in  lh»  Will,  in  tiie  Farms  of  which  a  Mortgage  had  been  made, 
to  the  Testef6^.^or  2,600{.,  but  whioh  be  afterwards  foreclosed.  The  ob- 
ject of  the  Satti(was  to  have  the  Bights  and  Interests  of  the  several  Parties, 
in  the  mortgaged  Property,  ascertained  and  declared,  some  of  them  con- 
tending that  it  was  to  be  considered  as  part  of  the  Personal  Estate  of  the 
Testator,  and  others,  that  it  was  to  be  considered  as  part  of  Lis  iieai  Es- 
tales  (a).        .f; '. 

(a)  The  question  in  this Caiiw  was  decided  hj  Sir  Onnt,  M  B.  in  Silhirschildt  v.  SchioU, 
8  V  &  R.  45  Lll^'a^^  tlie  Decree  tn  thnt  Cause  irns  not  drawn  up,  it  WM  considered  useful  U> 
report  the  Jad^ent  of  the  Vut-CiMctUor  apon  the  sAme  queetioa. 
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Mr,  Fe]^s  and  Mr.  WaVctTj  for  the  Plaintiff,  who  was  the  Personal  Rep- 
resentative of  Mr.  and  Mrs.  Le  GroSy  said  tb&l  the  Testator  had  a  light  to 
consider  tbe  mortgaged  Estate  as  Personal  Property,  if  he  chose  so  to  do  : 
that  it  appeared,  by  the  manner  in  ^vhich  he  spoke  of  it  in  his  Will,  and, 
by  bis  coDtemplatiDg  that  William  Haldane  Barton  would  have  power  to 
dispose  of  it  at  the  age  of  18,  that  he  did  choose  to  consider  the  JSstate  as 
'  personal  Property ;  and  that,  it  beiog  competent  to  the  Testator  to  revive 
the  ]>ebt  in  the  nature  of  a  Charge,  the  effect  of  the  Will  was  only  to  dia* 
pose  of  a  Charge  npon  the  Estate. 

Sir  JET,  Sugdm,  Mr*  Tr€$lov$,  Mr.  KnigU^  Mr.  Lovat,  Mr.  Fray,  Mr. 
Emdmi^^  Mr.  Coekerell,  Mr.  J^usse/i,  Mr.  Mall  and  Mr.  B»  Anderdan 

appeared  for  the  several  Defendants. 
[  *389  ]  *ln  the  course  of  the  Argument,  The  Vtct'CItaneeUor  asked 
whether  the  Settlement  of  March  1776,  was  before  Sir  Tf.  Orant : 
the  Counsel  for  the  Plaintiff  answered  that  it  wss  not.  His  Honor  afterwards 
observed  that  the  Will  was  made  indirect  defiance  of  the  Settlement  of 1776, 
as  it  gave  the  2,5001.  to  the  Testator's  Son  and  Dang^hters,  in  Thirds. 
The  Vice  Chancellor  : 

The  Testator,  by  the  Order  made  in  the  Foreclosure  Suit,  became  the  ab- 
solute Owner  of  the  Farms  in  question  ;  and  he  did  not  do  any  act  by  which 
the  Foreclosure  was  opened.  It  is  quite  clear  that  lie  ^Yas  not  dkilletl  in  the 
Engliali  Language,  or  in  the  use  of  Law  Terms.  Bein<^  tliDi,  at  tlu  date  of 
his  Will,  seised  in  Fee  of  the  Farms,  he  first  gives  his  Funded  Proj  crty  to 
his  Wife,  for  her  Life  ;  and,  in  the  next  Sentence,  he  uses  Words  which  clear- 
ly give  her  a  Life  Interest  in  the  Farms  of  which  he  was  so  seised  in  Fee. 
He  next  gives  to  her  his  Dwelling  iiousc  in  London,,  and  some  other  Articles 
and  he  then  says:  *'  And  I  hereby  declare,  &c."  It  appears  that  he  mcanc 
to  make  a  distinction  between  the  mode  in  which  the  one  Tliird  of  his  Pro- 
perly  in  the  Funds,  and  the  one  Third  of  the  produce  of  his  Dwelling  house, 
should  be  enjoyed  by  his  Daughter,  Harriet,,  and  that  she  should  take  the 
former  subject  to  restriction,  and  the  latter  without  restrinion,  I  think  that 
the  natural  constiuction  of  the  Sentence,  requires  that  tiio  Words  "  in  like 
manner,"  should  be  taken  ap  part  of  the  Sentence  which  gives  the  one  Third 
part  of  the  2,500^.  to  Harriet,  and  that  tbej  mean  absolutely."  Wliat 
then  is  given  ?  Shall  the  Testator  he  taken  to  give  that  which  he  had,  or 
that  which  he  had  not?  It  is  more  likely  that  he  intended  to  de- 
[  *390  ]  scribe  that  *which  did,  than  that  which  did  not  exist ;  and  I  think 
that  the  words:  '*  one  Third  part  of  the  Sum  of  2,5002.  Principal 
Money  disposed  of  in  Mortgage  of  the  Farms  aforesaid,"  are  quite  sufficient 
to  describe  the  one  Third  of  ttie  Farms  in  which  he  had  previously  given  a 
life  Interest  to  his  Wife.   The  Testator  then  declares  that  his  Banghter, 
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ilM  Ikqwgsli  nfcfMMdL  Koir  me  of  tiie  nrijeeto  «f  dum  Be^jOMts,  wu  i 
life  Inteieit  in  tlie  FannSy  irlneh  be  had  ipven.  to  Us  Wifo ;  tnd  it  is  aon^ 
tlnig  la  fiifowef  <le  eooitrwUoft  wUoh  I  tUak  eogM  be  put  upoa  tike 
eipresiieiis  m  the  WiH.  that  Uw  Ibstator  bn  wed  the  md  ''laberif' 

Deelafe  IfaalteJBitoto  in  qneetiea  wis  Beal  Estate,  and  that  it  passed, 
iroder  Ibe  WiH  ef  ibe  Testator,  te  his  Widow  for  life,  wftk  reasaindsr  te  Im 
Daughters,  ffarrUt  Silbertehildt  and  Elizabeth  Le  Ghot^  aad  his  Natural  Sa% 
WiUiam  H.  BarUmy  as  Teuauts  in  Common  in  Fee. 


1832    <5th  Ju!t — Fridmce. — Dankrvjt. 

In  a  Suii  i  v  the  Assignee* of  an  uncertiticateti  Bankrvpt,  for  the  recovery  of  Property  frauds- 
lentiy  ddiivered  b/  bim  to  the  DefendaaU,  the  Piainttdii  read  Uie  Examia&uoa  of  one  of  tb« 
DcMMti  ttkm  bcAne  theCwmlHiwwCT  m  tht  fim  d«j,  tatdacUeed  to  imd  ite  fiusit 
nation  taken  OQ  the  second  day.   Baled  that  the  whole  moat  be  read. 

A  Plaintiff  cflrtnot  rrnii  thr  Cro^^  fxr^minrAtion  of  ono  Of  llw  PcifiDndim*l  WttlMHICI,  if  tln 
Dtfendunt  d' rlines  to  read  the  Kx.iniination  in  chief. 

The  conscQi  oi  the  Creditors  of  a  Bankrupt  to  the  institotion  of  a  Suit  by  his  Ass^;neei, 
Ibongli  fllad  amongst  tbe  Pkoeaediiigi  ia  the  Bankniptcy,  mat  be  piercd. 

Tha  EvMaooe  of  a  Bankmpt  which,  in  om  napae^ia ia  Ui  mm  fiwov,  Im^  la inodicrfe* 
^paai)  SHiiiiit  iMnaaui  m  neaiTaiiM. 

Thk  Plaintiffs  were  the  Assi^^ncea  of  T.  C.  Biygt  an  uncertificated  Bank- 
rupt ;  and  the  object  of  the  Smt  was  to  recover  from  the  Defendants,  cer- 
tain Bills  of  Exchange  and  Shares  in  an  Assurance  Compaoy,  which  the 
Bankrupt,  in  contemplation  of  his  Bankruptcj,  had  delivered  and  transfer* 
red  to  themjn  satisfactoin  of  Debts  alleged  to  be  due  to  them.  The  Plains 
tiffe  read,  as  part  of  their  Evidence,  the  examination  of  Eiizabeth  Biggt^ 
one  of  the  Defendants,  taken  under  the  Commission.  After  they  had  read 
her  Examination  cn  one  day,  they  proposed  to  stop,  and  not  to  read  her  Ex- 


aminaiioa  on  •  siibee<|tteiit  daj.   But,  to  this«  tliie  i>«^adaat's  Gouns^^l 


And  the  Vtc^ Chancellor  ruled  that  the  Examinaticn  taken  on  the  subse* 
quent  day,  was  a  continuation  of  the  hrst  day's  FTftfViPfl^fOITi  llPfj  th^ri^fTirt 
thai  the  Fiaiati&  mast  read  the  wiioie  of  it. 


A  Witness  had  been  emalned  in  ehief,  fw  WMrmh,  one  of  the  Daftndi 
uts,  and  the  Phdntiflb  bad  eross-ennnned  bi«.    The  Plntntilb'  Ceitt- 
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[  *302  j    sel  were  proceeding  *to  read  the  Cross  examination  ;  -but  the 
Counsel  for  Woodman  objected,  sajing  that  he  did  not  iotend  to 
read  the  Examination  in  chief. 

The  Vice- Chancellor  said  that  nothing:  was  reirarded  as  Evi  dence  in  this 
Court,  but  what  was  read  ;  and,  if  it  was  not  read,  it  was  not  noticed  intho 
Decree  ;  and  that  if  the  Pcfcndant  did  not  intend  to  read  the  Examina- 
tion in  chief,  the  PlaiDti&  were  not  ejatitled  to  read  the  Croes-Exami- 
DatioQ. 


In  thd  course  of  the  Argument,  the  Defendants'  Counsel  asked  whether, 
the  consent  of  the  Creditors  to  the  institution  of  the  Suit,  had  been  obtained 
pursuant  to  6  Geo«  4,  c.  16,  s.  88.  Oa  referring  to  the  proceedings  in  the 
Bankruptcy,  it  appeared  that  the  proper  consent  had  been  obtained.  The 
Defendant's  Counsel  then  required  that  fiiot  to  be  piOTdd ;  but  the  Plain- 
ti&'  Counsel  said  that  such  proof  was  rendered  unneeeBsaxyy  bjr  the  96th 

Section  of  the  Act(a). 
[  *893  ]      *The  Vict^Qhancdbr  held  that  it  was  necessary  for  the  Plaintil& 

to  prove  the  Gonsent/  and»  on  their  undertaking  so  to  do^  the 
Ganse  proceeded. 


The  Bankrupt  bsnngbeen  examined  as  a  Witness  for  the  I>efendants.  in 
order  to  prove  the  validity  of  the  delivery  to  them  of  the  Bills  of  Exchange, 
the  Plaintiff's  Gounsel  objected  to  the  admissibility  of  his  Evidence,  on  the 

(a)  This  Sect,  is  as  follows  :  "  And  be  it  Enacted  tliat,  in  all  Commissions  issued  nfter  this 
Act  slinll  hare  taken  effect,  no  Commission  of  Bankruptcy,  Adjudication  of  Banknipicy  by 
the  CommiMioncrs,  or  AMignment  of  the  Personal  Estatoof  the  Bankrapt,  or  Certificate  of 
Cooformity,  shall  be  recdved  ae  Evidence  In  waj  Court  of  Law  or  Eqiil^i  nnlcas  the  aame 
ehall  haTc  bcon  first  so  entered  of  record  as  oforceaid,  and  the  Person  so  appointed  to  enter 
mutttTH  of  record  ns  nforesrtid  sliall  l>c  entitled  fo  rcc-cive,  for  such  entrj'  of  every  such  Com- 
mission, Adjudicntion  of  Bankruptcy,  Assignment  or  Order  for  vacating  the  same  respectively, 
having  the  Ccrtiticatc  of  such  Entrj  Indorsed  thereon  respectively,  the  Fee  of  St.  each,  and  for 
tho  cmiy  of  evciy  Certificate  of  Confonnlty,  having  the  Uke  Certiflcale  indoncd  thereon,  Ss. ; 
and  every  sach  Instrument  sliall  t>c  so  entered  of  record  npon  the  application  of,  or  on  behalf 
of  any  Paily  interested  ihcrcin.  and  on  payment  of  the  several  Fees  aforesaid,  without  any 
Pctiiion  in  writing  presented  lor  that  purpose  ;  and  the  Lord  Cluinceilor  may,  u|)oii  Petition,  di- 
rect any  Depositions,  Proceedings  or  other  matter  relating  to  Commissions  of  Bankruptcy  to 
he  entered  of  record  as  aforesaid,  and  also  a|»point  sneh  Fee  and  Bewaid  for  the  Labour  ifaen- 
in  of  the  Person  so  appointed  as  aforesaid  as  tlie  Lord  CAoaeettbr  dtall  think  reasonable,  and 
all  Persons  ?hn!l  ?>c  nt  Ithcrty  to  search  for  any  of  the  matters  so  entered  of  record  as  aforc- 
nm<} :  I'rovidcd  tliat  on  the  production  in  Evidence  of  any  Instrument  so  directed  to  be  enter- 
ed of  record,  having  the  Certificate  tlicrcon,  purporting  to  be  signed  by  the  Person  so  appoint- 
ed to  enter  the  samu,  or  hj  his  D-'pnty,  the  sane  aball,  without  any  proof  of  such  Signature 
be  received  aa  EviSeaee  of  SBtli  InstrauMnk  having  been  an  entered  of  record  as  aforesaid." 
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gfound  that  it  tended  to  takeaway  Property  from  Creditors  who  could  not 
m  him,  and  give  it  to  Creditors  who  could  sue  him.    The  Defendants'  C  - 
Ml  eontended  that  the  Evidence  of  the  Bankropt  ought  to  be  reoeived,  be- 
etoM  it  tended  to  dimioiah  his  Estate. 
The  Vice-Chancellor  : 

The  Evidence  of  thn  Bankrupt,  the  tendency  of  which  is  to  es- 
tablish the  validity  of  the  deUvery  of  theBills,*  by  him,  to  the  De-  [  *294  J 
fendants,  is,  in  one  respect,  against  himself,  and,  in  another  respect, 
in  his  own  favor:  for,  by  proving  the  validity  of  the  Transaction,  he  will  di- 
nunish  the  Amount  of  the  Demand  for  which  he,  not  having  obtained  his  Ce^ 
tifieate,  may  be  sued  by  the  Defendants ;  and,  so  fkr,  the  Evidenoe  vill  be 
m  his  &vor;  hat  he  wtU  also  diminish  the  amoant  of  any  Sarplus  that  there 
noay  nldmatdy  be  of  his  Estate ;  and^  so  far,  the  Evidence  will  be  against 
him.   I  think,  therefore,  that  his  Evidenoe  onght  to  be  admitted. 

Mr.  JBSnffht,  Mr.  G,  RieKardi  and  Mr.Staf,  appeared  for  the  Plaintiflb, 
and  Sir  JB,  S^gdtn^  }iT*Ptpjf9f  Mr.  JSbe  and  Mr.  Boffef  for  the  Defendants* 


*GoTTnroHAH  V.  LoBB  SmswainiBT.  [  *895  ] 

1830:  ^th  J  ilv — Practice. — Defendant. — Decree — 3tortna'}e. 

If,  in  a  Sun  for  Redemption  nj^ainst  scveml  eurccssive  Mortgagee?,  the  first  Morfgngcc  does 
not  appear  at  the  hcanug,  a  subecqueot  Mortgagee  will  Ue  allowed  to  make  the  Decree  ab< 
•olate  a^wthim. 

'£bi8  was  a  Bill  filed  by  a  Mortgagor,  to  redeem  several  saccessive  Mort* 
gagees.  The  first  Mortgagee  did  not  appear  at  the  hearing,  and  a  Decree 
was  obtained  against  him.  Messrs.  Pfwdf  Machcorth  <f-  Fane  were 
snbseqaent  Mortgagees ;  and  the  Decree,  as  is  lumal  in  like  Csses,  direct- 
ed that  an  Account  should  be  taken  of  what  was  dae  to  them,  as  well  as 
to  the  other  Mortgagees,  and  that  the  Amount  should  be  paid  by  the  Plain- 
tiff. 

Mr.  Bo^tf  for  the  Defendants,  Praedy  Mackworth  ^  jPone,  now  moyed 
for  leave  to  senre  a  Sabpom  on  the  first  Mortgagee,  to  show  cause  why 
the  Deoiee      ohtained  in  this  Oansa  should  not  be  inade  absolute  against 

Motion  granted. 
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Paob  Axd  Ornnw  Towram. 

1833 :  Sth  Julj.—Coj^pright  Priult 

Frinii  engiwrod  and  itn^  off  Abroad,  bnt  pQUlibed  htr^  are  not  protacM  finm  Plm^. 
PMuy.— jVoAtftifk^Pienont  not  faavfaif  a  eommoa  InMmt  ia  lha  Mrtdeet  of  At  S«il» 
aipaot  to  Joiatdaa  Carnltiiitiiik 

Tin:  ]?5ll  stated  that,  for  a  coni^iderable  time  past,  the  Plaiotiffg,  Theo- 
phile  la  Fuite  ^*  Adolphe  Goulard^  had  published,  and  still  continued  to 
publish,  periodically,  io  Paris,  for  their  mutual  benefit,  a  Work  entitled 
**  Le  i?ollet  Courrier  des  Salons,"  a  part  of  which  consisted  of  Prints  or 

Engravings  representing  the  Fashions  of  Dresses  in  Paris,  and 
£ 'SdS  ]    which  work  was  also  published, 'in  London,  by  the  Plaintiffs, 

flames  Page  Geo.  Frederic  Garden,  for  their  mutual  benefit; 
and  that  such  Prints  and  Engravings  were,  from  time  to  time,  made  from  orig- 
inal Designs  and  Plates,  drawn  and  made,  expre?flj  for,  and  at  the  proper 
Costs  and  Charges  of  all  the  Plaintiflb:  That  Pa^e  k  Garden  had  also,  for  a 
considerable  time  past,  published,  periodicallj,  in  London,  for  their  mataal 
Benefit,  a  Work  intituled  ^<  The  Lad/s  Magasine,**  and  into  which  were 
introduced,  as  a  part  thereof,  the  same  Prints  or  Engravings  as  were  puV 
iiehed  ia  the  work  called  Le  Follet  Courrier  des  Salons,"  or  such  of  them 
as  Page  and  Garden  thought  fit  to  introduce :  That  the  Plaintiflb  were  tli 
joieUjr  ipteveatod  in  the  Fiates  or  Designs  from  wfaioh  the  aat^  Prints  er 
Engravings  were  taken  ;  end  that,  in  order  to  preserve  their  several  Copy- 
righte  in  the  Dengns,  Plates,  and  Engravinge,  La  JFuite  f  Qoubard  bad, 
Uom  tame  to  tl^if,  made  the  wal  4e|H)ett»  oC  Impnaeioea  taken  fireait  the 
Platei,  19  thf  prpiitp^cA^  in  P«rte»  wod  had  tiwMmittedi  Cepiee  or  Jmpntr 
aiooa,  Iknp  all  oC  sveh  Plataa.and  Dasigns,  te  Pa^  f  CMm»  wko 
fi«p  tifae  te'tiaK9»  a^ida  the  nml  BiibSoatioa  of  aaeli  Pnnfci^  in  order  le 
laowre  t^jr  CepjFiig^t  in  €frw^  Bn$ai»9  and  bad  alie  8e]eetod.lQpreettoiii» 
fpm  of  t^  Jhngim  Blatwae  thi^  Wl  theagkt  ft,  fer  aaother 
Work  or  Pohlieatioo  belonging  to  tbem,mtitiiled,   The  Lady's  Magaiine 

although  ImpreawMByi.  fimp  the  Dasigna  ani  Plates  weraap  tet  taken 
'at  P(em,  the  san^  iceia»  aevertbelasa,  dqI  pabUsbad  until  a  day  or  iwa  a^ 
I9r»  o?  ook  the  JMVff.  daj  on  wbiab      Mnta  frma  tbasasia.  BasigBB  and 
Platea  were  published  in  Xoad!iMi,soas  to  render  the  paUieation  of  the  san* 

P^iits  and  Engravings  as  nearlj  cotemporaneoos  in  Parti  and 
[  *897  ]   London^  as  eirenmstanees  *won1d  admit,  but  that  the  saner  were 
*  never  pttbltshed  in  Paris  otherwise  than  cotemporaneously  with, 

ar  after  the  publication  of  the  same  in  London :  That,  in  April,  1882,  La 
FiiiU  f  Chubard  printed,  from  two  Deaigos  or  Plates  preparad  for  them 
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expressly,  two  Printi  or  BngnniigB,  oMrkod  wMih  the  lefcten  S  and  D,  each 
eoDtatDiBg  two  FeoMde  Vigare§,  and  iimnoduitelj  trantimtted  Imprewiom  of 
tlie  said  Demgm  from  Ifae  said  Plates  to  Page  ^  Oarden  in  Zofulm,  who 
pohfishtd  the  same  tfiere  on  llie  18tb  of  April  1882 ;  and  La  Fmte  k 
Chmbvrd  pabliabed  the  «aid  Prints  or  Engravings,  in  Paris,  on  the  loth  of 
April,  and  they,  in  the  same  month,  also  printed  from  a  Design  or  I'laie 
prepared  for  them  expressly,  a  certain  other  Piuit  or  Engraving  maiked  F, 
also  containing  two  Female  Figures,  and  also,  immediately  thereafter,  trans- 
mitted Impressions  of  the  said  Design  from  the  saici  Plate,  to  Page  ^  Car. 
den  in  London^  who  published  the  same  there  on  the  20th  of  the  same 
roonth,  and  La  Fuitt  ^  G^o2(6ar(i  published  their  said  Prints  or  Engravings, 
in  Paris,  oil  the  22d  of  the  same  month  :  That,  immediately  npon  the  pub- 
lishin";  the  said  Prints  or  Engravin^rs  at  Paris^  La  Fuite  A-  Goubard  caus- 
ed  Copies  thereof  to  be  severally  deposited  in  the  projicr  offices  at  Parity 
and  did  all  other  Acts  that  were  nccessarv,  according  to  the  Laws  of  Fr'nicB. 
to  secure  to  them  the  Copyriglit  in  the  Designs  or  Plates  and  the  Prints  or 
Engravings  taken  therefrom ;  and  that  Page  ^  Carden  did  also,  upon  the 
publishing  the  said  Prints  or  Engravings  in  London^  cause  the  same,  or 

some  of  them  to  he  duly  entered  at  Stationer*s  Hall,  and  that  La  Fmte  ^ 
Go%d}ard  prepared,  or  caused  to  be  prepared  for  them  all  the  aeveral  De- 
signs and  Plates,  at  a  considerable  Expense,  and  for  their  joint 
and  mutual  'Benefit  :  That  the  Defendant  did  on  the  Ist  day  of  £  "SdS  ] 
May  1832,  without  the  consent  of  the  Plaintiflfs,  print  and  pub- 
JSabf  in  London^  divers  Prints  or  Engravings,  either  exactly  similar  to,  or 
being  close  Imitatioos  of  the  several  Pnots  or  Engravings  so  printed  and 
published  by  the  PhiintiA,  and  either  copied  from,  or  closely  imitating  t]\mr 
said  Prints  or  Engravings,  and  that  he  had  derived  conBiderable  Profit  from 
the  sale  thereof: .  that  the  Defendant^  ^ough  he  admitted  that  the  Prints 
and  Engraringfr  published  by  hifli^  vare  Copies  or  dose  Imitations  of  the 
PUdntifb'  Printo  or  EngravingSi  pretended  that  he  copied  or  imitated  tho 
sains  from  the  Prints  or  Enpavmga  published  by  La  Fuite  if  Goubard  at 


PM^.and  (httrhis  waa  jostifisd  in  so  doing.;  whereas  the  Plaintiffs  charged 
4lwk»  etaa  if  the  DsfMan^  M  oapy  or  isvtata  tho  Prints  or  Eogravingi 
so  printed  and  pnbliahod  by  him,  firom  lite  Prints  or  Bngravings  pnblished 
V<Za.iWtto  f  0Qvimd  at  Pam^  jet  that  he  had.no  right  so  to  do,  for 
tbalrtiMiIilvsMfla  iMm^aU  joiirtly  intsnstsd  m  tbs  Designs  and  Plates  from 
wBdrsneH  Prints  or  Engravings  wm  lakon ;  and  thai  the  Copjri^  Ibere- 
ill  was  protests,  equally,  fhr  llie  Biftneflt  of  all  the  Plaintilft,  and  that, 
whathar  ths  Gopiea^or  liaitaftions.  mads- and  piblished  by  tho  Defendant, 
irsio  triM  from  the  Prints^or  Ingrafings  pahliAedtin.  Pons^  or. in  J^n^ 
land^  it  was  equally  a  thmd  upon  tbo  PlUsntHII. 
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The  Bill  prayed  for  an  Account  of  the  Profits  of  the  Sale  of  the  Prints 
and  Engravings  so  copied  or  imitated  from  the  Prints  or  Engravings  of  the 
Plaintiffs,  which  had  been  printed  and  published  by  the  Defendant,  and  for 
an  Injunction  to  restrain  the  Defendant  from  printing,  engraving, 
[  '399  1    publishing  or  selling  any  other  'Copies  of  the  Prints  or  Engrav- 
ings pirated  from  the  Plaintiifs. 
The  Defendants  demurred,  generally,  to  the  Bill. 
Mr.  L.  Zfowndea  in  support  of  the  Demurrer ; 

First:  There  is  no  joint  interest  in  the  Ji^ngUsh  and  French  Plaintiffs. 
The  Bill  states  that  the  Plaintiffs,  La  Fuite  ^  Goubard,  publish,  in  Paria^ 
for  their  mutual  Benefit,  a  Work  intituled  "  La  Follet  Courrier  des  Salons 
and  that  the  two  other  Plaintiffs,  Page  k  Carden^  publish,  in  London^  a 
Work  under  the  same  Title,  for  their  mutual  Benefit ;  but  the  Bill  does  not 
allege  that  the  foreign  Plaintiffs,  have  any  interest  in  the  Work  published 
in  London^  or  in  the  Publication  of  the  Prints  and  Engravings  there.  2>e- 
londre  v.  Shatv  (a).     The  King  of  Spain  v.  Machado  (6). 

Secondly  :  the  Acts  of  Parliament  by  which  the  Property  in  Prints  is 
secured  to  the  Inventors  and  Engravers,  are  8  Geo.  2,  c.  13  ;  7  Geo.  3,  c. 
38;  and  17  Geo.  3.  c.  57  (c).    These  Acts  were  intended  for  the  Pro- 

(a)  Ante,  Vol.  II.  p.  237. 
{b)  4  Russ.  225. 

(c)  The  following  Sections  of  the  above  Acts  were  referred  to  in  the  course  of  the  Argu- 
ment. 

The  S  Geo.  2,  c.  13,  s.  1,  after  reciting  that  divers  Persons  had,  by  their  own  genius,  industry, 
pains  and  expense,  invented  and  engraved,  or  worked  in  Mezzotinto  or  Chiaro  oscuro,  stxs  oi 
Uistorical  and  other  Prims,  in  hopes  to  have  reaped  the  sole  benefit  of  their  labours,  and  that 
Printsellcrs  and  other  Persons  had  of  late,  without  the  consent  of  the  Inventors,  Designers 
and  Proprietors  of  such  Prints,  frequently  taken  the  liberty  of  copying,  engraving  and  publish- 
ing, or  causing  to  be  copied,  engraved  and  published,  base  Copies  of  such  Works,  DcHigns  and 
Prints,  to  the  very  great  prejudice  and  detriment  of  the  Inventors,  Designers  and  Proprietors 
thereof ;  for  remedy  thereof,  and  for  preventing  such  practices  for  the  future,  enacts  that,  from 
and  after  the  24th  of  June  1735,  every  Person  who  should  invent  and  design,  engrave,  etch  or 
work  in  Mezzotinlo  or  Chiaro  oscuro,  or,  from  his  own  Works  and  Inventions  should  cause  to  be 
designed  and  engraved,  etched  or  worked  in  ilezzolinto  or  Chiai-o  oscuro,  any  historical  or 
other  Print  or  Prints,  should  have  the  sole  right  and  liberty  of  printing  and  reprinting  the 
same  for  the  term  of  14  years,  to  commence  from  tlie  day  of  the  first  publishing  thereof, 
which  shall  be  truly  engraved  with  t  ic  Name  of  the  Proprietor  on  each  Plate,  and  printed  on 
every  such  Print  or  Prints  ;  and  that  if  any  Printseller  or  other  Person  whatsoever,  from  and 
after  the  said  24th  of  June  1735,  within  the  time  limited  by  the  Act,  should  engrave,  etch  or 
work  as  aforesaid,  or  in  any  other  manner  copy  and  sell,  or  cause  to  be  engraved,  etched  or 
copied  and  sold,  in  the  whole  or  in  part,  by  varying,  adding  to  or  diminishing  from  llie  main 
design,  or  should  print,  reprint  or  import  for  sale,  or  cause  to  be  printed,  reprinted  or  imported 
for  sale,  any  such  Print  or  Prints,  or  any  parts  tliercof,  witliout  the  consent  of  the  Proprietor 
or  Proprietors  thereof  first  had  and  obtained  in  writing,  signed  by  him  or  them  respectively,  in 
the  presence  of  two  or  more  credible  witnesses,  or  knowing  the  same  to  be  so  printed  or  re- 
printed without  the  consent  of  the  Proprietor  or  Proprietors,  should  publish,  sell  or  expose  to 
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fceetiim  not  of  Foreign,  bal  of  Brilitk  lot^rest,  Ingenuity  and  La- 

boor.   Tbej  all  relate  to  the  same  'Snbjecfc,  and  therefore  must   [  MOl  ] 

aaltt,  or  othenrise.  or  in  anj  other  numner  dispose  of,  or  cmm  Io  be  pabHahed,  sold  or  exposed 

to  sale,  or  otlioi  wise  or  ia  nay  other  manner  disposed  of,  any  such  Print  or  Printf;,  without 
such  con!>cnt  first  liad  and  obtained  as  aforesaid,  then  isulIi  Offender  or  Offen  lers  .^liould  forfeit 
the  Plato  or  Plates  on  which  such  Priat  or  Prints  were  or  sliould  be  eopicU,  anii  ail  uiid  «rcrjr 
8hMt  or  Sbeeis  (being  part  of  or  whereon  such  Print  or  Prime  were  or  ihontd  be  so  copied 
and  printed)  to  the  Proprietor  orPr<^t.tor8  of  such  nriginal  Print  or  Prints,  who  shoald  forth* 
with  destroy  and  damask  the  same;  and  fiuthcr,  that  every  S'Uch  OtTender  or  Oflentlei>  should 
forfeit  OS.  for  every  Print  wJ.ich  should  be  found  in  his,  Jier  or  their  custody,  either  jjritiied  or 
pulilished  aod  ex|>08e(l  to  sale,  or  utherwiisc  disposed  of,  contraiy  to  the  true  inteot  and  mean- 
ing of  die  Ac^  the  one  Moiety  thereof  to  the  King,  and  the  other  Moiety  thereof  to  any  Per- 
son or  Pcrstine  that  should  sue  for  the  same. 

The  7  Geo.  3,  c.  38,  s.  1,  after  reciting  tlie  before-mentioned  Act,  and  that  it  li;  d  been  found 
ineffectual  for  the  purposes  thereby  inieaded,  enacts  that  frotn  and  after  tlie  l^l  of  January 
1767,  all  aud  every  Person  and  Pcrsoos  who  shuuld  invent  or  design,  engrave,  etch,  or  work  in 
MettatnUo  or  Cftioro  oeeiiro,  or,  from  his  own  work,  design  or  iaveationtsbonld  cause  or  pro- 
cure to  1)0  designed,  cngiaTed,  etched  or  worked  in  AMezzo(ial»m  ClUaro  oseinv,  any  historical 
Print  or  Prints,  or  any  Print  or  Prints  of  any  Portrait,  Conversation,  Landscape  or  Archiicc- 
nre,  Map,  Chart  or  Plan,  or  any  other  Print  or  Prints  whatsoever,  should  have  the  benefit 
and  protcctioa  of  the  said  Act,  aud  lUti  Act,  under  the  restrictions  and  liuiitaiious  ihetuinufter 
mentioned* 

Sect.  2  enacu  that,  from  and  afker  said  ist  of  January  1767,  all  and  every  Person  and  Per- 

sons  who  should  engrave,  etch  or  work  in  Mezzolinto  or  Chiaro  osatro,  or  cause  to  be  engraved, 
etched  or  worked  any  Print,  taken  from  any  Pictare,  Drawing.  Model,  or  Sculpture,  either 
ancieut  or  modern,  should  have  tho  benefit  aod  proieclioa  of  the  t»aid  Act  aud  this  Act,  for  the 
term  hereinaner  mentioned,  in  like  manner,  as  if  sach  Print  had  been  graved  or  drawn  from 
die  original  design  of  such  Graver,  Etcher  or  Draftsman,  and  if  any  Person  shonld  engrsYO, 
print  and  publish,  or  import  for  sale,  any  Co|,y  of  .uiy  such  Prin'.  contrary  to  the  true  intent 
and  meaning  of  this  and  tho  said  former  Act,  every  iuch  Pcrsou  should  be  liable  to  tho  Penal- 
ties contained  in  the  said  Act 

Tho  7th  Section  enacts  that  the  sole  right  and  liberty  of  printing  and  rqninting  intended  to 
be  secured  and  protected  by  the  said  former  Act  and  this  Act,  t^hoald  be  eztendcdi  continued, 
and  bo  vested  in  the  respective  Proprietors,  for  the  space  of  28  years,  to  commence  from  the 
day  of  the  hrst  publishing  of  any^of  the  Works  respectively  thereinbefore  and  in  the  said 
former  Act  mentioned. 

The  17  Geo.  8,  e.  97,  after  reciting  the  two  former  Acts,  and  that  the  said  Acts  had  not 
eieetoally  answered  the  |>urposes  for  which  they  wen  intended,  and  that  it  was  necessary,  for 

the  enrourngemcnt  of  Artist.*?,  and  for  securing  to  them  the  Property  of  and  in  their  Works 
and  for  the  advancement  and  improvement  of  the  aforesaid  Arti»,  that  such  further  provisions 
should  be  made  as  were  therdnafter  contained  ^  enacts  that  from  and  after  tlie  24th  ol'  June 
1777,  if  any  Engraver,  Etdier,  Printselter  or  other  Person,  shonld  withb  the  time  limited  by 
the  aforesaid  Acts,  or  either  of  tliem,  engrave^  eteli,  or  work,  or  canse  or  pmenra  to  be  engrav- 
ed, etched,  or  worked  in  ^fe:zot)nto  or  Chiaro  oscvro,  or  otherwise,  or  in  nny  other  manner 
copy  in  the  whole,  or  in  part,  by  varying,  adding  to,  or  diminishing  frotn  ihi  main  design,  or 
sliould  print,  reprint,  or  import  for  sale,  or  cause  or  procure  to  be  printed,  rcprmicd,  or  import- 
ed for  sale,  or  should  pnblisb.  sett  or  otherwise  dispose  of,  or  canse  or  procnre  to  be  pnWished, 
sold  or  otherwise  disposed  of,  any  Copy  or  Copies  of  any  historical  Print  or  Prints,  or  any 
Print  or  Prints  of  any  Portrait,  C(jn versation,  Landscaj)e,  or  Architecture,  Map,  Chart  or 
Plan,  or  any  other  l*rint  or  Print*?  rvh  tt'-ocvrr  which  had  been  or  should  be,  engraved,  etched, 
drawn,  or  designed,  tn  any  part  of  Great  Bruam,  withoat  the  exjy^ess  consent  of  the  Pfoprietor 


u  kjui^L-u    Google ' 


404  m  CHANCmX. 


ISftS. — Page  and  Others  v.  i  owzuead. 

be  aii  coDskiMd  togtlliw.  It  ckarly  nffBan  bj  17  Geo.  8, 
[  *402  ]   0.  87«  thftt  th«  *Legid«kare  di4  n>t  intend  to  Pfoleot  aaj 

Printof  ezoept  soeh  as  should  bo  Engnved,  Etched,  Drawn  or 
[  *408  ]   ^Desig^ed  in  tnj  part  of  Great  Britain,**   Here,  the  Copper 

Plates  are  not  sent  to  this  Country,  and  the  InypresBioas  then 
struck  off;  bnt  the  ImpreBRou  are  taken  In  JPiris,  and  see^  le  tUs  Oonik' 
try ;  so  that  no  Labour  or  Ingenuity  are  bestofred  in  this  Oeunlry.  The 
PlaintilBi  are  merely  Vendors  of  a  Foreign  Pablication.  The  mere  enter- 
ing of  a  Foreign  Work  at  Stationer's  Hall,  does  net  ooofer  41  Copyright 
in  it ;  the  Copyright  in  the  Piiats  in  question  is  m  FeneigQers :  sad  the 
Statutes  referred  to,  were  not  intended  to  Protect  a  Foreign  Copyright. 
Clementi  v.  Walker  {d). 

[iae  Vice-ChaneeUor  i^Aeeofdiug  to  the  Sftatomento  in  this  Bill,  ih« 
PlaiatiSd,  J-*age  k  Carden,  are  not  the  original  Ifiventereof  the  Prints.] 

Mr.  Lowndee  : — The  Second  Section  of  7  Geo.  S,  c.  38,  precludes  me 
from  taking  that  Objectioa. 

Mr.  KniykL  aod  Mr.  Gi idlestone,  in  support  of  the  Bill  : 
TiioQgh  all  the  Expense  of  engraving  Prints  has  been  incurred  Abroad, 
yet,  if  the  Inventor  publishes  them  in  this  Country,  he  is  entitled  to  the  Pro- 
tection of  ihe  Statutes.    The  Act  of  the  17  Geo.  3  extends  Uio  Pi  ovi-;ioqs 
of  the  two  former  Acts,  and  gives  a  remedy  by  Action,  to  the  Projrrietors 

of  Printei  engraved  in  Great  Britain  ;  but  it  leaves  the  two  former 
£*404  ]    Acts  in  *full  force.    Our  Case  falls  within  those  two  Acts ;  and 

the  only  question  is,  whether  a  Briti^Ji  Sai)ject,  being  in  Partner* 
ship  with  a  Foreigner,  is  not  entitled  to  the  Protection  of  those  Acts.  The 
Case  stated  in  this  Biii,  is  a  Case  of  Publication  in  LondoUy  before  Publica. 
tion  in  Parti.  If  the  Pablication  takes  place  here  first,  it  is  immaterial 
where  the  Work  was  Composed.  Clementi.  v.  Walker  has  nothing  to  do 
with  the  present  question.  There  the  Work  was  first  published  Abroad. 
JMondre  v.  Shaw  was  a  Case  of  Mi^oinder :  this  is  a  Case  of  PaitaeEship. 
The  Vice  Chancellor  ; 
The  Act  of  the  8  Qeo.  2,  proteoted  the  Prepertj  in  Prioto,  for  14  years, 

hj  Penalty.  The  Act  of  the  7  Geo.  8  extended  the  Protection  ipven  bj^ 
fomr  Aat,  to  otbar  Works,  and  for  the  Pwiod  of  28  yean.  TlMAotof 
the  17  Geo.  8  gives  a  new  Kemedy,  namely,  by  Action.   (His  Mmar  here 

or  Proprietors  thereof,  first  hf»d  nnd  obtained  in  writing  signed  by  htm,  her,  or  thetn  r«spectitr#> 
ly,  with  his,  her,  or  their  own  hiiod  or  baadt,  in  the  prMen<«  of  and  attcsn  il  by  two  or  more 
crediUe  WlMMam,  tfraa  evarjr  toA  Pkvprtolmr  or  Proprieton  ^bwAA  and  might  by  and  in  a 
wpveUL  Aetioa  i^hni  iIm  Om«,  to  be  bniii^t  igaiml  tiM  Pflnoo  nr  Temme  te  oAndieg,  re- 
oorer  sach  Damages  as  a  Jury,  on  the  Trial  of  such  Action,  or  on  the  cxecntiail  of  a  Writ  of 
leqniry  tliereon  Mionia  civQ  0r«aMH,  tOgOtlier  WiUl  dMUoCbillof  Sok. 
{4)  3  Barn,  a  Cress.  S61. 
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1832.— Peufold  T.  Nunn. 

read  the  Act.)  The  geneni  Objeote  of  all  these  A  cts ,  was  the  same,  namely, 
10  protect  the  Artist ;  thej  must  all  be  considered  as  being  in  pari  materiB,. 
The  qpestion  then  is,  whether  the  Words  found  in  the  17  Geo.  S,  ue  not  to 
be  supplied  in  the  other  Acts. 

It  is  plain  that  the  object  of  the  Legislature  was  to  protect  those  Works 
which  were  Dengned,  Engraved,  Etched  or  Worked  in  Great  Britain^  and 
not  those  which  were  Designed,  Engraved,  £tohed  or  Worked  Abroad,  and 
OQij  pnhliflhed  in  Great  Britain. 

Ibe  Case  of  CUmenti  ?.  Walker  is  not  m  point  with  respect  to  the  Law 
of  this  CSase,  bat  the  reasonbg  of  the  Learned  Jodge  is  applicable 
to  the  present  Case.  *for  thoag^  soeh  Words  were  not  foand  in  [  *405  } 
the  Aet  on  whieh  that  Case  was  dedded,  as  oecar  in  the  17  Geo. 
if  jet  the  Learned  Jndge  eonsidersd  that  the  weakw  Words  extended  onlj 
to  Works  pnblished  in  Qnat  BrOain;  and,  therefore,  lam  of  opinion  that 
this  Bemnrrer  mnst  be  allowed. 

The  Denmnrer  most  also  be  allowed  npon  the  other  ground.  There  are 
here  fimr  Plaintilb,  and  two  of  them  only  have  an  Literest  in  the  subjeot- 
matter  of  the  Suit ;  for  the  Publishers  m  JPan§  are  not  represented  as  ha?- 
Iqg  any  Interest  in  the  Works  published  m  Gnat  Britain, 


Pbhvold  «.  JUvm, 

1832  :  24lh  July. — JJt/cndant. — Pleading. — PartieM.^ Pleading. — Ikmurrer, — Parties. 

In  order  to  dbpenie  with  ft  Penon  being  iD«de  *  Defendant,  it  to  ool  anflaait  to  tllcge  that  he 

abfloonded  o  year  befiiro  dio  BUI  ww  fitod. 
The  Drawer  of  an  Accomroodaiion  Bill  is  a  neceiNty  Fw^  to  •  Sol^  I17  die  Aee^loriigriait 

the  Holder,  to  hare  the  Bill  delivered  up  to  be  cancelled. 
▲  Demurrer  admits  the  Allegations  in  the  Bill  as  against  the  demorring  FarQr  only. 

Toe  Bill,  which  was  filed  in  June  1832,  stated  that,  in  1829,  the  PlaintiflF  ac 
cepted,  for  the  accoramodation  of  J.  S.  Fenfohl,  his  Relation,  several  Bills  of 
Exchange,  drawn  hy  him,  which  ho  assured  the  Plaintiff  should  bo  duly  provid- 
ed for  and  paid  by  him,  when  at  maturity :  that  one  of  the  Bills  was  dated  21at 
September         for  300/.,  payable  three  Months  after  Date,  and  which  «/. 
Pen/old  delivered  to  the  Defendant,  to  bo  discounted  by  him :  that  it  never  was 
discounted  by  the  Defendant,  or  by  any  other  Person,  nor  was  any 
valuable  Consideration  given  for  it  to  Pen/old:  that  he,  'having  be-    [  '406  ] 
co[iie  embarrassed  in  his  (  ircnui^tances,  in  June  1831,  ahfconded 
from  the  (Joniitry,  leaving  the  \r.]\  in  the  Defendant's  hands;  and  that  the  De- 
fendant had,  lately,  commenced  an  Action  on  the  Bill,  agamat  tho  Plaint  TIm 
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IBSa^Penfold  t.  Nnmi. 

Bill  charged  that  the  Bill  of  Exchange  vms,  when  due,  in  Pmf old's  hands, 
and  was  never  presented,  to  the  Plaintiff,  for  Payment,  or  discounted  hy  the 
Defendant ;  and,  as  Evidence  thereof,  that,  in  a  Bill  Ji'-oouiit,  a  copy  of 
which  was  annexed  to  the  Bill,  sent  by  the  Defendant,  in  May  1831,  to  P/'/i- 
fold  or  his  Agent,  no  mention  was  made  of  the  Bill,  nor,  at  that  litne,  had 
any  Sum  been  paid  or  advanced,  by  them,  in  respect  thereof :  that  Bills 
for  the  Balance  of  the  Account,  were  given,  by  Penfold^s  Father,  to  the 
Defendant,  and  thereupon  all  the  Bills  mentioned  in  the  Account,  and  which 
were  all  the  Bills  in  respect  of  which  any  claim  was  made  by  the  Defendant, 
were  delivered  up,  to  Penf old's  Father,  to  be  cancelled  :  that,  although  the 
Bill  accepted  hj  the  Plaintiff,  became  due  in  December  1S20,  no  Claim  was 
made  in  respect  thereof,  until  after  one  of  the  Bills  accepted  as  last  afore- 
said, had  been  dishonouied :  that  the  Defendant  alleged  that  the  Bill  ac- 
cepted  by  the  Plaintiff,  was  held  by  him,  as  a  collateral  Security  for  any 
Claim  he  might  eyentuaJly  have  against  Pe^fold :  that,  if  any  such  arrange- 
ment was  made,  it  was  without  the  knowledge  of,  and  was  not  binding  on 
the  Plaintiff,  and  such  Bill  was  retained  by  the  Defendant,  without  any  Con- 
adoration  having  been  ^ven  for  it,  and  snob  arrangement  was  made  after 
the  Bill  had  arrived  at  matority :  that  a  regolar  interchange  of  Bills  and 
Acceptances  took  place  before  Sept.  1829,  between  Penfold  and  the  Defend- 
ant, and  various  Bills  drawn  by  tiie  Defendant,  were  accepted  by  Penfold 

for  the  accommodatiott  of  the  Defendant :  and  so  it  would  ap- 
[  M07  ]   pear  *if  the  Defendant  would  set  forth  a  particular  Account  of 

all  the  Bills,  at  any  time  since  1826,  drawn  by  Penfold  and  ac* 
cepted  by  the  Defendant,  and  also  of  all  Bills,  at  any  time  since  the  time 
aforesaid,  drawn  by  the  Defendant  and  accepted  by  Penfold^  and  also  an 
account  of  all  Bills,  at  any  time  sinoe  the  time  aforesaid,  indorsed  over  by 
one  of  the  said  Parties  to  the  other,  and  the  Dates  of  each  of  such  Bilb,^ 
and  the  Sums  for  which  the  same  were  drawn  and  accepted  respectively,  and 
the  Names  and  Residences  of  each  of  the  Indorsees  upon  such  Bills,  and 
the  times  when  each  of  suoh  Bills  was  drawn,  accepted,  indorsed  and  paid : 
that,  if  the  Accounts  between  Penfold  and  the  Defendant  were  taken,  a 
Balance  would  be  found  due,  from  the  Defendant  to  Penfold:  that  it  had 
been  agreed  between  them,  thiit,  if  the  Plaintiff  should  succeed  in  his  Ac- 
tion, a  part  oT  t'no  Monsy  recovered  should  be  jiaid  over  byhiin  to  Penfold: 
that  the  whole  proceeding  was  a  collusion  and  desl<;ii  to  defraud  the  Plain- 
tiff, as  nothini^  was  due  from  Penfold  to  tha  Defendant,  nor  was  anj  consid- 
eration paid  lor  the  Bill.  Tlic  ])iU  prayed  lor  a  Discovery  and  an  Injunction 
to  restrain  the  Aetion,  and  that  the  Defendant  might  deliver  up  the  Bill  of 
Exchange  to  be  cancelled. 
The  Defendant  demurred  because  P€t\fold  was  not  a  Psrty  to  the  Bill. 
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183S.— Penfold  y.  Kann. 

Mr.  Barber,  hi  rapport  of  the  Demurrer : 

Where  a  Plaintiff  seeks  to  have  a  Bill  of  Exchange  delivered  up  to  be 
cancelled,  the  Drawer  n  a  neoessarj  Party.  To  dispense  vith  his  being  a 
Party,  it  most  be  charged  that,  at  iheJUmg  of  the  BtU,  he  was  resident  out 
of  the  jarisdiction  of  the  Goart.  This  Bill  states  merely  that 
*he  abseonded  in  June  and  not  that  he  is  now  ont  of  the  [  M08  ] 
jnriadiction. 

Mr.  Slight,  in  support  of  the  BUI: 

If  the  Drawer  were  within  the  juriadiction,  he  would  not  be  a  necessary 
Party,  Ikme$  2>odd  (a) ;  MaeartMy  y.  Qrdham  (6) ;  Sodg%(m  v. 
Jliwrray  (c).  It  appears,  by  the  allegations  in  the  Bill,  that  Peitfold  has 
no  Interest  in  the  Bill  of  Exchange  sought  to  be  defifered  up.  But,  inde- 
pendently of  that,  it  is  sofficiently  alleged  that  he  is  out  of  the  jurisdiction, 
aa  it  ie  stated  that  he  has  absconded :  and,  if  we  prove  that,  at  the  hearing, 
the  Plaintiff  must  show  that  he  has  returned  to  this  Country. 

The  VlCE-COANCELLOR : 

With  respect  to  the  Allr  :iti  o  that  a  Person  is  out  of  the  jurisdiction,  the 

way  to  prove  it,  is  to  ask  th  Witnesses  whether  the  Party  is,  at  the  time, 
out  of  the  jurisdiction.  It  is  consistent  with  the  Allegation  that  Fenfold 
absconded  in  1831,  that  he  may  be  now  in  ihc  Country :  aiid,  Laerefore, 
thai  Atlogation  is  not  sufficient  to  dispense  with  his  being  made  a  Party  to 
the  Bill. 

With  respect  to  the  otlier  Point :  if  the  facts  alleged  against  Penfold, 
should  be  proved  at  the  hearing,  the  Plaintiff  will  be  entitled  to  his  Equity. 
But  I  cannot,  on  the  iJciaurrer  of  another  Defendant,  take  the  facta  to  bo 
true  as  against  an  absent  Party.  The  Demurrer  admits  the  facts  as  against 
the  Demurring  Party  only. 

Demurrer  allowed,  with  liberty  to  amend. 


18.12    2'2!l  \  I  — Pexfold  I'.  NtJNK. — Prnftire. — Prodnciiun  of  lMnmeni$. 

The  Court  will  aut,  on  Motion  by  a  DcfenitaDt,  compel  a  riaintifl'  to  prodacc  Docnrncnts  ia 

hU  possesstoti,  although  the  Defendant  siMtta  tliat  an  iiupectum     them  is  necessary  to  ca* 

able  him  to  ancw«r  the  BilL 

•The  Plaintiff  having  amended  his  Bill  by  making  J,  S.  Pen-    [  '409  ] 
fold  a  Defendant,  the  Defendant  Nunn^  now  moved  that  the  Plain- 
tiff might  be  ordered  to  produce,  for  his  inspection,  the  Bill-account,  a  Copy 
of  which  was  annexed  to  the  Bill,  and  also  the  Bills  of  Exchange  which  Nunn 
detirered  up  when  he  furnished  the  Aceount ;  and  that  farther  time  might 

(a)  4  Price,  176.  (6)  Ante,  VoL  XL  p.  285.  (c)  Ibid.  515. 
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ISSS^In  re  Chipping  Sodbmy  ScihooL 

be  allowed  bim  for  putting  in  his  Answer.  The  Motion  was  supported  by  an 
Affidavit,  in  which  Nunn  deposed  that  he  believed  that  all  the  before  men- 
tioned Documents  were  in  the  possession  of  the  Plaintiff  or  his  Solicitor,  and 
^hat  he  could  not  put  in  his  Answer  without  an  iospection  of  them. 

Mr.  Jtfarber,  for  the  Defendant  xV^/m,  said  that  the  Bill  contained  several 
searching  Interrogatories  as  to  the  Dates,  Considerations,  and  otlier  particu- 
lars of  the  Bills  of  Exchange;  that  the  Account  was  annexed  by  way  of 
Schedule  to  the  Bill,  and  the  Defendant  was  asked  whether  it  was  correct; 
that  injustice  was  done  to  the  Defendant,  becanse  he  was  deprived  of  the 
means  of  showing  what  was  the  Consideration  for  the  Bill  of  Exchange  on 
which  the  Action  was  brought,  Pickering  v.  Bighy  (a}  ;  The  JPrineest  €(f 
Wales  V.  Lord  Liverpool  (6). 
The  Vice  Chancellor  : 
If  the  Defendant  wanted  to  prove,  in  tho  Action  which  he  has  brought, 
the  Consideration  given  for  the  Bill  of  Exchange  which  the  Plaintiff  now  seekl 
to  have  delivered  up,  be  ought  to  have  filed  a  Bill,  against  the 
[  *410  ]    *f  laintiff,  for  a  discovery  of  the  Documents  which  he  asks  to  have 
prodnoed*   Ihe  Defendant  now  says  that  he  cannot  put  in  his  An- 
swer without  an  inspection  of  those  Documents.   He  is,  however,  at  liberty 
to  rail  upon  the  Plaintiff  to  prodnce  them ;  and,  if  the  Plaintiff  refoseey  he 
Cftnnot  complain  that  the  Answer  is  insufScient.    If  the  Defendant  requires 
them  for  the  purposes  of  his  Defenoe  in  this  Snit,  he  ong^t  to  file  a  Oroas 
Ml,  against  the  Plaintiff,  for  a  diBGOTcry  of  them. 

I  nem  understood  the  reasomog  upon  which  the  dediaion,  in  The  Prrn^ 
em  qf  WoUb    Lord  Lwerpoolf  proceeded,  and  I  cannot  accede  to  it. 

Motion  refused* 


Jkr4  CHXPFIFa  SODBUBT  SOHOOL. 
ISSS :  S7tli  Jn\j»^Praetiee,^Charitg  PuiliM  Act, 

Under  the  Charity  Petition  Act,  where  one  Older  hes  teee  flude  ouPBtitloii,  ftsnbteqitent  Or- 
der  maj  be  obuined  on  Motion. 

A  Petitton  has  been  presented  for  regulating  this  Charity,  nnd-  r  52 
Geo.  3,  c.  101.  An  Order  has  been  made,  upon  Petition,  for  the  Payment 
of  a  Sum  of  Money  to  the  Schoolmaster,  and  a  Motion  was  now  made  for  a 

(a)  18  Yet.  484.  At  the  Judgment. 

(6)  1  SwnaftlU.  See  9iM^imr,Luei$,  2Sim.  4  8tn.a«S,  bnt  a^Sprgggr.  Cbnitr, 
tCox.  109. 
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l8S2^Pile  T.  Salter. 

•bort  Order  to  enforce  Its  ezeention.  The  queetion  was,  whether  the  Order 
could  be  Qhtuned  by  Motion,  or  whether  a  Petitton  was  not  necessary. 

Mr.  Knight^  for  the  Motion,  cited  In  re  SUming^%  Charity  (a). 

Mr.  Pepjfi  eoiUri^. 

Th«  Fuse-ChanedUir  ooostdered  that,  as  it  had  been  decided 
that,  under  tbe  Friendly  Society  Act  (6),  an  "Application  might   [  *411  ] 
be  made  by  Motion ;  so  the  Order  sought  to  be  obtained  in  this 
Case,  might  be  made  upon  Motion  also. 

Motion  granted. 


PlL$  v.  Saj/tsb, 
ISSS:  t7tli  JiUy^lfiK'-aMfniefiiMi. 

TetMtor  bequnthed  certain  MoniM,  Ac  to  hif  Wife,  in  Trost  for  her  so  lon^  hs  &be  remained 
a  Widow:  and  on  her  marryinp  apiin,  he  bequeathed  to  her  one  Third  of  :tH  Proper^ 
not  otherwise  disposed  of,  and  the  remaining  two  Thirds  to  his  Nieces.  The  Widow  died 
unmarried.  Held  tliat  she  was  entitled  to  the  Monej  in  the  Stocks,  for  her  ividowhood  only, 
and  diat»  on  bar  dying  munarried,  Iba  lesidna  became  uiditpoMd  ef. 

JosiAH  Wallis  made  his  Will,  dated  the  25th  of  April  1798,  and  which 
was,  partly,  as  follows:  "And  after  payment  of  my  juat  Debts  and  Fune- 
ral  Expenses,  1  gi?e  and  bequeath  to  my  kind  and  affectionate  Wife,  Sarah, 
in  trust  for  her  uw  a*  long  as  she  remains  a  Widow,  the  Interest  of  all  Mo- 
nies I  die  possessed  of  in  the  Stocks,  being,  at  this  time,  1,6002.  Three  per 
Cent.  Consols,  G50^  Four  per  Cent.  Annuities,  and  22i.  per  Annum 
Long  Annuities,  with  whatever  Sums!  may  hereafter  accnmulate,  together 
with  my  Freehold  Estate  at  Cookham,  and  Household  Furniture,  Plate,  and 
Linen  therein :  it  is  my  Will  that  the  Estate  and  Furniture  at  Cookham  as' 
aforesaid,  should  be  at  her  own  disposed  at  my  death  immedlatcli/.  I  give 
and  bequeath  her  likewise  for  life,  the  Rents  and  Profits  of  my  Estate  in 
Artu^ke-Lane  and  Redm  aid-lane^  Wapping,  and,  on  her  demise,  the  above 
Estates  to  my  Nephew,  Joseph  WHson,  I  bequeath  her,  likewise,  all  Mo- 
nies due  or  to  come  due  on  Bond,  and  part  of  Etui  India  Ship,  AWUm,  m 
trust  for  her  so  hug  as  sheremaaiM  a  Widow  yhjA^tipon  her  marrying  again, 
one  Third  of  all  my  Property  not  otherwise  disposed  of,  and  the  remaining 
two  Thirds  to  be  divided,  equally,  among  my  Nieces,  HHxebeth,  Mary, 
Kitty  and  Ahby  WUson,  or  the  Sarvivors  of  them,  and,  in  de- 
fault, to  my  Nephews :  and  I  nominate  *and  appoint  M.  John  [  *412  ] 
WmdMcn  and  my  Biother  WiUiam  WUvm,  Esq.,  Ezecntors 

(a)  SMor.  m.  {h)  10  Yei,  SS7. 


L.iyui<-cu  uy  Google 


418 


GASES  IN  CHAKCSRT. 


lias.— Pne  V.  Salter. 

■\\v\  Trustees  to  this  my  Will ;  and,  in  case  of  the  death  of  either,  the  Sttl^ 
vivor  to  appoint  another  from  amont^  ray  Relations  if  possible.  I  bequeath 
to  John  Wilkinson,  as  an  acknowledgment  of  our  friendship,  a  Diamond 
Ring."  The  Testator  made  a  Codicil,  dated  the  29th  of  Nov.  1799,  which 
wa?  as  follows  :  "  Codicil.  In  consideration  of  my  Brother-in-law,  WUiam 
Wilson  being  settled  so  far  from  me,  I  nominate  and  apponit  John  Mlikin- 
son  as  aforesaid,  and  WUUam  Salter,  sen.,  and  Sarah  WaHi  .  1 1 y  ^Vi'low^ 
my  Executors,  and  the  two  former.  Trustees  to  this  my  Will."  The  Testa- 
tor died,  leaving  lu3  Wife,  and  his  Nieces  mentioned  in  Ins  Will  and  his 
Nephews  Joseph  Wilson  and  James  Wihon,  his  next  of  Kin.  His  Widow 
died  witliout  h  iviiig  married  again ;  and  the  Plaintiff  was  her  Exeentor. 

The  Question  in  the  Cause  was,  what  Interest  the  Testator's  Widow  took 
iu  the  Property  bequeathed  in  Trost  for  her. 

Mr.  Bolder  and  Mr.  Lewi»  for  the  Plaintiff,  said  that  the  Testator  intend- 
ed that,  if  his  Widow  did  not  marry  again,  the  Property  in  question  shonld 
hecome  her*6  absolutely :  that  the  duration  of  the  Trust  was  limited,  but 
that  the  duration  of  her  Interest  was  not  limited  :  that  the  Trust  must  con- 
tinue until  it  appeared  whether  she  did  or  did  not  marry  again ;  and,  if  she 
did  not  marry,  that  the  Property  was  to  be  at  her  disposal ;  but,  if  she  did 
marry,  she  was  to  have  one  Third  of  his  Property  not  otherwise  disposed  of: 
that  a  gift  of  the  interest  of  a  Fund,  without  limitation,  will  pass 
[  *41d  ]   the  Capital :  that  the  Testator  had  fully  disposed  of  his  "Estates 
in  ArtifdioMiCaiis  and  Wapping  ;  and  that  he  had  also  disposed 
of  his  other  Property,  in  the  event  of  his  Widow  marrymg  agsin:  that  as 
the  Estate  and  Furniture  at  Coohham  were  to  be  at  the  Widow's  dispoaal 
immediately  on  the  Testator's  death,  so  the  other  Property  was  to  be  at  her 
disposal  at  a  future  period :  that  the  Testator,  when  he  meant  to  give  his 
Wife  a  Life  interest  only,  had  used  the  words,    for  life     that,  though  ha 
had  appointed  his  Wife  an  Executrix,  he  had  not  appointed  her  one  of  the 
Trustees  of  his  Will,  because  he  intended  her  to  take  beneficially  :  that,  if 
there  was  an  Intestacy,  the  Widow  was  endtled  to  take  bmefieially,  under 
the  Codicil,  as  she  was  not  named  one  of  the  Trustees.   Newland  v.  8h^ 
ard  (a)  ;  Peai  t.  PomU  (6)  ;  SaU    Bsek  (c)  ;  Tmicuu  Hhmkins 
id)  ;  Amhurst  v.  laUon  (c)  ;  ShiiffiM  V.  Lord  Orrery  (/)  ;  WUUam 
Jones  (<7). 

Mr.  Spencc  an  d  Mr.  Hall,  for  the  Defendant  SaUer^  and  the  Nieces  of 

the  Testator  named  in  his  Will,  who  were  four  of  his  next  of  Kin,  gjfcve  Qp 
all  claim  ou  beiialf  of  liie  i>ticndant  Salter^  as  he  was  named  a  Trustee  ia 

(a)  S  P.  W.  IS4.  {h)  Amlk.  SS7 ;  «iid  1  Bd«B.  479.      (e)  S  Eden. 

{d)  I  Bur.  SS4i  Md  9  EmI,  40«,  died.  (e)  3  Atk.  286,  died. 

i/}IUd.2St.  is)  10  V«fc77. 
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tbe  Codicil  ;  but  thev  contend  that,  under  the  Will,  each  of  the  Nieces 
came  entitled,  on  the  Widow's  death,  to  a  Moiety  of  two  TbiirdB  of  the  Tes- 
tator 8  Residuary  Estate :  that  the  expression  **  upon  her  marrying  again,'* 
oagbt  to  be  constraed,    upon  her  marrjiag  again  or  dying that,  if  the 
29'ieces  did  not  take  under  the  Will,  they  were  entitled  to  Shares 
of  the  Testator's  'Estate  as  b  case  of  Intestacy :  and  that,  where    [  *414  ] 
one  Executor  is  appointed  a  Trustee,  they  are  all  Trustees,  JSl- 
ton  V.  Sheppard  (A)  /  Lukford  v.  Chteke  {i)  /  Gordon  v.  Adolphus  (A;)  / 
Menee  t*  JlSimeg  (I)  ;  Bawmm  v.  Clarke  {m). 

Sir  X  Sugden  and  Mr.  Webtter  for  «^s<pA  WUtan  and  Jamet  WUwn^ 
were  stopped  by  the  Court. 

The  ViCfrCHAHCELLOB : 
This  is  a  very  plain  Case.   There  are  four  Bequests  in  this  Will.  The 
first  is :    I  g^ve  and  bequeath  to  my  kind  and  affectionate  Wife,  Sarahs  in 
Trust  for  her  use,  as  long  as  ehe  remains  a  Widow,  the  Interest  of  all  Mo- 
nies I  die  possessed  of  In  the  Stocks,  with  whatever  Sums  I  may  hereafter 
accumulate.'*   It  is  plain  that  this  is  a  Gift  to  her  as  long  as  she  remained 
a  Widow.   Then  the  Testator  says :     Together  with  my  Freehold  Estate  at 
Cookham^  Household  Furniture,  Plate  and  Linen  therein.   It  is  my  will 
that  the  Estate  and  Furniture  at  CooHam  as  aforesaid,  should  be  at  her 
own  disposal  at  my  death,  immediately."    Under  this  Bequest  she  takes  an 
absolute  Interest.    Then  he  says ;  *'  I  give  and  bequeath  her  likewise  for 
life,  the  lients  aud  rrufits  of  my  Estate  iu  Artiehoke  lane  and  Redmaid 
laney  Wapping  ;  and,  on  her  demise,  the  above  Estates  to  my  Nephew  Jo- 
seph Wlhon"    Tlicn  he  soys:  "  I  bef[iieath  her,  likewise,  all  Muuies  due 
or  to  come  due  on  Boud,  and  part  of  Eant  InJia  Ship,  Alhiun^  iu 
Trust  for  her,  so  long  as  she  remains  a  Wi  low,  but,  upon  her  'mar-    [  '415  ] 
rying  again,  I  bequeath  her  one  Third  of  all  my  Property  not 
otherwise  disposed  of."    It  was  contended  that  the  words,     upon  her  mar- 
rying again,"  must  be  construed,  *' upon  her  marrying  again  or  dying 
but  it  would  be  absurd  to  give  her  one  Third  of  the  Property,  in  the  event 
of  her  death.     Iu  Gordon  v.  Adylphm^  it  was  evident  that  the  Testator 
meant  that  his  Daughter  shouM  take  his  Estate  in  succession  to  his  Widow, 
in  all  events,  althougli  he  alluded  only  to  his  Widow  marryini;  again.  Here 
the  Testator  has  given  the  Property  to  his  Wife,  for  lu  r  Widowhood  only, 
and,  on  her  marrying  again,  he  has  given  her  one  Third  of  his  Projiei  ty  not 
otherwise  disposed  of.    It  is  evident  that,  on  the  Wife  dying  unmarried, 
there  was  an  Intestacy  as  to  the  Property  firstly  and  fourthly  given. 
With  respect  to  the  claim  made  for  the  Widow  as  £xecutriz,  h?re  there 


(A)  1  Bro.  a  a  s;^. 
(0  iayet.Ms. 


(t)  2Ler.m. 


{k)  8  Bro.  P.  C.  SM. 
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1832. — Lord  Portarlington  t.  Graham. 

is  an  attempt  to  dispose  of  the  Residue,  and  therefore  she  could  uot^be  euti 
tied  to  it  in  that  character. 


[  *416  ]  •Lord  Portarlington  v.  Graham. 

1882  :  16lh  June. — Practice, — Injunction. 

The  Court  will  not  grant  a  special  lnjunction[against  the  Assignees  of  a  Bond,  to  restrain  an 
Action  brought  by  them  in  the  Name  of  the  Assignor. 

The  Plaintiflf  was  the  Obligor,  and  the  Defendant,  Graham,  was  the  Obli^^ee 
in  a  Bond.  Graham  had  assigned  the  Bond  to  the  other  D«tV'udants,  titd- 
dome  and  Simpson,  who  brought  an  action  on  the  Bond,  against  the  Plaintiflf, 
in  Graham^ B  name,  and  recovered  Judgment.  The  Bill  prayed  for  an  Injunc- 
tion to  restrain  Graham  from  proceeding  in  the  Action,  and  to  restrain  the 
other  Defendants  from  proceeding  in  the  Action  brought  by  them  in  his  name, 
or  from  commencing  any  other  Action  in  his  Name  on  the  Bond.  None  of 
the  Answers  had  been  put  in,  nor  were  any  of  the  Defendants  in  contempt. 

Mr.  Pepyis  and  Mr.  Bags?iaw^  for  the  Plaintiflf,  now  moved  for  a  special 
Injunction  against  Beddome  &nd  Simpson,  according  to  the  prayer  of  the  Bill. 

Mr.  Knight,  for  the  Defendants,  stated,  as  a  preliminary  objection  to  the 
Motion,  that  it  was  contrary  to  the  established  practice  of  the  Court  to  movo 
for  a  special  Injuntion  to  restrain  proceedings  at  Law. 

Mr.  Pepys  and  Mr.  Bayshawe  said  that  Graham  was  the  nominal  Plain- 
tiflf at  Law :  but  that  Btddom  and  Simpson  were,  in  reality,  the  Persons 
who  were  proceeding  against  the  Plaintiflf:  That  it  was  absurd  that  the  In- 
junction should  issue  for  want  of  the  Answer  of  the  nominal  Plaintiflf  at  Law, 
when,  according  to  the  decision  in  Montague  v.  Hill  (a),  his  Answer  could 

not  be  used  for  the  purpose  of  dissolving  the  Injunction. 
[  '417  ]       "The  Vice  Chancellor  : 

According  to  my  apprehension  of  Lord  LyndhursVs  decision 
in  Montague  v.  Hill,  the  common  Injunction  ought  to  have  been  obtained 
against  Beddome  and  Simpson,  as  well  as  against  Graham.  This  Case 
must  have  frequently  occurred  before :  but  I  never  recollect  a  similar  ap* 
plication. 

Mr.  Knight  and  Mr.  Lloyd,  for  the  Defendants  Beddome  and  Simpson, 
said  that  the  common  Injunction  extended  to  the  Party  sought  to  be  re- 
strained, his  Counsel  and  Agents :  and  that,  in  Montague  v.  Hill,  the 
question  was  whether  the  Answer  of  the  Assignor  of  a  Bond  could  be  read 
against  the  Assignee. 

(o)  4  Ran.  1^. 
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18SS.-<-)Pottariiiigtoa  T.^QFahaio. 

Mr.  P^vm  reply : 

The  oommoD  Injunctioii  iB  granted  only  againet  the  Parfy  vho  is  Fluntiff 
al  Law,  and  not  against  Petaons  who  are  suing  in  his  name.  It  wonid  re- 
strain Chraham  nntU  kU  Answer :  bnt,  if  he  were  to  admit  the  whole  of 
the  Case  stated  in  lihe  Bill,  his  Answer  woold,  aeeording  to  the  decision  in 
MtmtaguM  t.  Billy  go  for  nothing.  Qraham  has  nothing  to  do  with  the  Ac- 
Hon :  why  then  should  the  Injunction  be  g^ted  on  his  defenlt.  If  he 
were  to  admit  all  the  Equity  in  the  Bill,  according  to  MnUaffue  ?.  MUf  it 
would  be  no  reason  for  continuing  I3ie  Injunction. 

The  yiCBOHA]ic!BUX>R: 

hk  Montague  t.  the  course  adopted  was  to  issue  the  common  Injun<y 
tion  ag^HUSt  Em,  It  appears  to  me  that  all  that  waa  decided  in  that  Case, 
was  that,  where  the  common  Injunction  had  issued  against  the  Party  in 
whose  name  the  Action  was  brouglit,  an  d  he  had  {  in  in  his  An- 
swer, and  the  Assignees  had  put  in  theirs,  tlieir  •Answer  was  to  [  MIS  ] 
be  read,  and  his  to  be  disregarded.  That  aflford^  nu  foundation 
fur  the  proj.osition  that  a  rhiliitiff  in  Equity  is  eutitlud  to  move  for  a  Spe- 
cial Injunction  to  restrain  proceedings  at  Law,  before  the  puttin^^  in  of  any 
Answer.  I  tliink  that,  if  it  were  right  to  grant  Special  Injunctions,  before 
Answer,  against  the  Assignees  of  Choses  in  Actiofi,  applications  for  them 
would  have  been  frequent.  But  I  recollect  no  instance  of  such  an  Appli« 
cation  :  and  no  inference  arises  from  Montague  IRU,  to  induce  me  to  en- 
large the  Jurisdiction  of  this  Court  as  to  Injunctions,  which  ia  sufficientlj 
large  already. 

Motion  reibsed. 


ISSS :  Sth  Jiilj.~AaeMML 

The  Aiii^ee  of  a  Bond  brougtit  an  'Action  on  the  Bond,  in  the  Nftme  of  tb*  ObUgeai*  Tbo 
OMigor  filed  a  Bill  agaiirit  the  Ol  lipec  and  the  A'^signce,  to  restrain  the  Action.  The  for- 
mer being  abroad,  the  Court  made  the  osoal  Order  for  Serrice  of  the  Sabpona,  on  the  At- 
torney in  the  Action. 

QreAam  being  abroad,  Mr.  PepgB  and  Mr.  Bagthawe^  for  tbe  PItuntiff; 
now  mofed  tbat  serrioe  of  the  Subpcena  to  appear  to  and  answer  tbe  ffill^ 
on  BoddmMf  tbe  Attorney  in  tbe  Action,  aught  be  deemed  good  service  on 
Oraham. 

Mr.  Kmght  and  Mr.  JUogd  omiM,  said  tbat  Qrakam  ma  merelj  the 
nominal  Pluntiff  at  Law  s  tbat  B$ddom  was  not,  ia  reafiiy,  bis  Attorney : 
tbat,  as  Biddm$  and  Simptonf  the  real  Flaintiib  at  Law,  were  net  in  de> 
fimlt,  no  Injunction  conld  be  granted  on  the  deftnlt  of  ^^roAom,  the  nomi* 
nal  Plaintiff,  and,  therefore,  tbe  Order,  if  granted,  woold  be  nsele«. 

Tbe  y  lOfrGHAXOBCLOB : 

Vol.  V.  88 
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If  Beddomt  and  Simpson  think  proper  to  brinj!;  an  Action  in  the  name  of 
Oraftam^  Qtaham  must  be  dealt  with  as  if  the  Action  had  been  bcoaght  by 
hint)  in  his  own  right. 

Motion  granted. 


I  '-liy  J  'Gkeenwood  v.  Atkinson. 

1831 :  8d  Jiaj.—8iippUmailttl  BUL—Phading.— Portia. 

DefeiidjiuJ,  in  his  Answer,  insisted  that  he  was  entitled  to  be  reimbursed  by  A.  what  he  might 
ho  decreed  to  pay  to  the  Plaintiff,  and,  tljereforc,  that  A.  was  a  necessary  Party ;  and  nccord- 
iiigly,  the  Court,  at  the  hearing,  ordered  the  Cause  to  sund  over,  witli  liberty  to  amend. 
Plaintiff  did  not  amend,  lint  filed  a  tnpplemetttAl  Bill,  agMmt  A.  alone,  praying  the  ••me  re- 
lief as  in  the  original  Bill.  Tlie  tiro  CaniM  wen  heaid  togetiier,  vim  it  was  ofajeeied  ditt 
the  Plaintiff  oni^lit  lo  have  amended  the  original  Bill,  or  made  the  origioftl  Defendant »  De* 
fcndant  to  liic  Supplemental  Bill.  Bat  the  objection  was  over^niled. 

A  Monoir  made,  by  ilie  Defendant  ^ftjneofi,  for  leave  to  pat  in  a  Snp- 
plemental  Answer  to  the  Bill,  is  reported,  AnU^  Vol.  lY.  p.  54.  In  addi- 
tion to  what  19  there  stated,  it  is  necessary  to  mention  tlml  the  Trosts  of 
the  Settlement  were  to  pay,  daring  the  Life  of  WiUiam  T.  Zst,  the  Inte»> 
est  and  Dividends  of  the  Tmstmonies,  to  him,  or  such  Person  or  Persons 
as  he  shonld  appoint,  and,  after  his  decease,  in  case  Maria  SutanfUh  his 
Wife,  should  survive  him,  to  pay  such  Interest  and  Dividends  to  her,  for 
her  life,  and,  after  her  decease,  to  stand  possessed  of  the  Capital,  for  Lee, 
his  Executors,  Administrators,  and  Assigns.  The  Prayer  of  the  Bill  was 
that  the  Defendant  might  be  ordered  to  pay,  to  the  Plaintiff,  wliat  should 
appear  to  be  due  to  Inin,  for  tlic  Principal  and  Interest  of  the  1,000Z.,  or 
that  au  Issue,  or  some  other  proceeding  at  Law  might  be  directed  to  ascer- 
tain what  Damage  the  I'lalunff  had  sustained  by  the  gross  negligence  of 
BoUand  and  the  Defenclant,  and  that  the  Defendant  might  bo  decreed  to 
p:iy.  to  the  Plaintiff,  what  should  be  found  duo  for  such  Damage,  the  1 'Iain- 
tin'  i  L'iiig  ready,  upon  such  Payment,  to  deliver,  to  the  Defendant,  the  In- 
deuiuro  of  the  31st  of  December  1814,  and  the  Bond  of  even  date  there- 
with. 

The  Defendant,  in  his  Answer,  said  that  the  Commission  of 
[  *420  ]  Bankrupt  against  W,  T.  Lee,  was;  «till  in  force,  and  'that  Wil- 
liam Qarlick  was  the  sole  Assignee  o(  his  Estate,  and  he  insist- 
ed tliat  he  was  not  personally  liable  to  make  good  the  1,000^.,  to  the  Plain, 
tiff,  or  any  interest  in  respect  of  the  same  :  but,  if  the  Court  should  liold 
that  he  was  so  liable,  then  that  he  was  entitled,  to  the  extent  of  the  interest 
that  Le^  took  under  the  Settlement,  in  the  1,000^.  and  Intereet.  to  be  reim* 
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1833. — Greenwood  t.  Atkinson. 

bursed  what  he  should  be  tlecreed  to  pay  in  res]  t-ct  of  the  maLLers  in  qacs- 
tioii  in  the  Cause  :  and  that  tlie  P)ill  "H^ht  to  Ijave  hrcn  frnmed,  and  Lee's 
A-»i^uee,  aud  Marin  Suynniu,  his  Wii'e^  ought  to  hrivc  bccu  uiade  PaiticS 
to  the  Bill,  30  that  ilic  (  oui  i  uii;^lit,  at  once,  make  such  a  complete  and  |.er- 
fect  Decree  as  the  jiHiicc  of  the  Case  required,  and  to  tl  »■  end  that  the 
1,000/.,  if  the  Court  should  he  of  opiiilori  that  tfic  Defendant  was  liable  to 
make  l'ooiI  >:;inie.  mi^ht  be  properly  sccvired  upon  the  Trusts  of  tlie 
SetLleineut .  and  liiii-ctions  iriven  for  rcimhursiii;^  tlic  Th  fond?int.  rint  of 
JLee's  Estate  and  Interest  under  the  Seillenieut  in  the  1,<MJU/.  and  the  in- 
terest ther.'iif,  what  the  Defendant  should  be  decreed  to  pa^  ia  respect  of 
the  matter-;  in  question  in  the  Cause. 

The  C:iu!*e  havini:  comp  m  to  he  heard,  the  Objection,  raised  by  liie  An- 
swer, for  want  of  I'artie^;,  was  Stated  ;  and  The  Vice- Chancellor,  being  of 
opinion  that  it  was  well  tounded,  ordered  that  the  Cause  should  stand  over, 
with  liberty,  to  the  Plaintiff  to  amend  his  Bill,  by  adding  Parties. 

The  Plaintiff  did  not  amend,  but  filed  a  Bill  against  Mrs.  Lee  and  Gar^ 
Uckf  (without  making  Atkimon  a  Party)  praying  that  that  Bill  might  be 
taken  as  a  Bill  of  Supplement  to  the  original  Bill,  and  that  the 
Plaintiff  *might  have  the  game  Relief  as  he  had  prayed  by  his    [  *421  ] 
ori>!;inal  Bill. 

The  original  and  Supplemental  Suits  now  came  on  to  be  heard. 
Mr.  Knight,  Mr.  Brandrethy  and  Mr.  G.  Richards,  for  the  Plaintiff. 
Sir      SuffdtHf  Mr  Barber j       Mr.  R.  AtkinBonf  for  the  Defendant 

We  take  the  same  objeetion  for  want  of  Parties,  as  we  did  when  the  Cause 
firat  easne  en  to  be  heard.  Tour  Homur  ordered  the  Cause  to  stand  over,  with 
fiberty  to  amend  by  adding  Parties,  bat  no  amended  Bill  has  been  filed.  The 
plaintiff  has  filed  a  Supplemental  Bill  agsinst  ChxrUek  and  Mrs.  Lee  only.  A 
Decree  most  be  made  in  this  Case,  which  will  affect  the  Rights  of  those  Persons 
aad  of  AMuon  ;  hot  he  is  net  a  Party  to  the  Sapplemental  Bill.  No  Decree 
oan  be  made  for  inquiries  between  Defendants  who  are  not  Parties  to  the  same 
Record.  There  is  an  nnimpeached  Order  to  amend ;  and  no  leave  has  been 
given  to  file  a 'Supplemental  WX*  When  the  end  proposed  can  be  obtained  by 
Amendment,  no  Sapplemental  Bill  can  be  filed.  The  Cause  cannot  proceed 
without  Aikmeon  being  a  Party  to  the  Supplemental  Suits ;  for  the  Court 
cannot  give  bim  that  Belief  to  which  he  is  entitled  as  against  the  Parties  to 
the  Supplemental  Bill.  We  have  no  Briefs  in  the  Supplemental  Suits,  and 
know  nothing  of  it.  Where  Persons  take  derivatively  from,  or  by  way  of 
substitution  for  the  Parties  to  the  orii^iual  Bill,  they  are  properly  brought 
before  the  Court  by  Supplemental  Bill.  But,  here,  the  Parties  to 
the  Supplemental  Bill,  "ought  to  have  been  made  Parties  to  the    [  *422  ] 
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1888.— ^Sreenwood  r.  Atkinson. 

original  BHl.  At  all  eventa^  Aikinton  ought  to  have  been  made  a  Co-de- 
fendank  to  the  Supplemental  Bill.  For,  where  the  Parties  to  a  Sopplo- 
mental  Bill,  have  to  contest  tiie  qnestioo  rused  by  the  original  Bill,  with 
the  Defendant  to  ttat  Bill,  thej  ought  all  to  be  made  Parties  to  the  same 
Record.  If  there  had  been  any  Eridenoe  in  the  Supplemental  Suit,  it  oonld 
not  affiset  AMuouy  who  is  a  Defendant  to  the  original  Suit  only. 

Mr.  Rogers  appeared  for  the  Defendants  Q-ofUek  and  Mrs.  Let, 
The  Vice  Chancellor  : 

I  do  not  consider  it  to  be  a  breach  of  the  Order  to  amend,  that  the  Plain- 
tiff haa  brought  the  detective  Parties  before  the  Court,  by  Supplemental  Bill, 
instead  of  availing  himself  of  the  Order  to  anicnd  ior  tliiu  purpose.  It  is 
no  objection  to  the  course  of  proceeding  adopted  by  the  riauuiff,  that  he  hj3 
not  made  Atkinson  a  Party  to  the  Supplemental  Bill ;  because  it  is  filed  for 
the  purpose  of  being  heard  with  the  original  Bill,  and  of  obtaning,  for  the 
Plaintiff,  the  same  Relief  as  is  prayed  by  the  original  iiill.  Nothing  is  more 
usual  than  to  file  a  Supplemental  Bill,  for  the  purpose  of  Uiiuging  a  new 
Party  before  the  Court.  Where  a  Supplemental  Bill  ts  filed  for  the  purpose 
of  putting  in  issue  a  new  fact,  or  an  old  fact  newly  discovered,  it  is  right  to 
make  the  oriLnnal  Defendants  Parties  to  it.  But  where  the  Case  consists  of 
Facts,  which  existed  prior  to  the  filing  of  the  original  Bill,  according  to  my 
apprehension,  the  defective  Party  is  to  be  brought  before  tbe  Court,  bj  Sup- 
plemental £111  alone. 

*One  Decree  will  be  made  in  both  these  Causes:  and  the 
I  *423  ]   Court  will  give  Mr.  Atkimm  that  Relief  to  which  he  is  entitled. 
Id  the  Supplemental  Suit. 


The  Objection  having  been  over-ruled,  the  Cause  was  heard.  The  Do» 
eree  directed  the  Bill  to  be  retained  for  a  Twelvemooth,  the  Plaintiff  to  be 
at  liberty  to  bring  such  Action,  against  Atkmam^  as  he  should  be  advised^ 
in  which  Action  AtloMKm  was  not  to  set  up  the  Objection  that  BoUemd  was 
a  Partner  with  him  as  an  Attorney;  and  the  Action  was  to  be  considered  as 
having  been  commenced  on  tbe  10th  of  June  1830  (a). 

(a)  The  Bill  wfl8  f^led  oo  that  day  A  thituou,  in  lu»  Aonntt  iaibtod  on  UiA  8tatnti  «f 
LimitatloM  as  a  t>ar  to  the  Plaintiff's  demand. 

The  AetiDD  WW  tried  at  the  York$Aire  Spring  Assizes  1833,  when  the  Plaiutiti  was  nonsuit- 
ed; tmt  Iwn  was  givm  to  blm  to  move  to  set  aside  dw  NonsoU,  en  eertain  legal  grdanda. 
Upon  the  Motion  being  made,  a  special  Case  was  directed  to  be  framed ;  bat  befon  It  COnU  bd 
aigoed,  the  Defeodaot  diad}  and  the  Action,  being  for  a  Tort,  tenninatod. 
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•Bluus  V.  Andrews.  [  '424  ] 

1832:  Uth  Jaly.— CoffiiwrawN. 

A.  after  rccitinj:  fliai  he  vrn^  flP!^iroT:<:  thrit  his  Real  Estates  shonid  be  sold,  conveyed  them  to 
Trustees,  in  Trust  to  sell  or  mortgage  the  sniiic,  and  to  stand  possossod  of  the  Money  to  be 
raised,  in  i'rusii  fur  him,  Im  Executor*,  4c<  By  Deed  of  even  Date,  he  H«signed  all  hU  Per- 
MMMl  Pit»per^,  to  the  mom  TnitlMt,  in  T^t  fat  hinud^  lib  Examtorai  Ae.  By  a  tblid 
Deed,  of  even  date,  after  reciting  that  he  was  iadebted  to  various  PersoM,  and  WM  desirou 
that  his  atlairs  sliould  he  wound  np,  nnd  hia  Real  and  Personal  Property  eonrerted  into 
Money,  and  his  debts  paid,  and  that  the  Conveyance  and  Assi^nmenta  were  made  to  enable 
hia  Trustees,  injthe  first  place,  to  pay  hia  debts  ho  declared  that  the  Trustees  should  stand 
'ponmaoi  of  die  Money  to  triia  horn  «he  aale  or  nortgege  of  bb  Real  and  Ptononel  Vnp- 
efly,  in  Troet  to  pay  his  Debts,  and  then  io  Trust  for  him,  his  Execntors,  fte.  The  Tms- 
<:fiM  pnrX  thr  T?r:tl  Estate?,  and  the  prorr  i'  l^i  wr^rf*  more  than  suffirif'nt  to  pay  A.^a 
Dchtit.  .siH»rtiy  atterwards  A.  died  intestate.  Held  that  the  unsold  Estates  were  to  be  con- 
sidered aa  Pentonaity. 

By  Indentures  of  Ae  22(1  and  28d  of  Aagiut  1827,  made  between 
EUsTuxrd  Biggt^  of  Bwy  JSt»  Sdmunds,  Grocer,  of  the  one  part,  and  the 
Defendants,  BigffB  Andrem,  and  John  Orbell,  of  the  other  part,  after  recit- 
ing that  BUhtrd  Bigg9  was  demrona  that  the  Frsehold  and  Copyhold  Here* 
ditamenta  therein  described,  thould  he  told^  and  that  he  had  requested  An- 
dreuf$  and  OrbeU  to  act  as  Trustees  far  him  t»  the  SdU  thienof^  Rigge  con* 
▼eyed  a  Messuage  in  Bwry^  in  which  he  carried  on  his  Business,  and  cer- 
tain other  SVeehold  Hereditaments^  to  AandrewB  and  OrbeU  in  Fee :  and  he 
covenanted,  with  the  Trustees,  to  surrender  to  them,  in  Fee,  the  Copyhold 
Hereditaments  therein  described :  And  it  was  declared  that  they  should 
stand  possessed  of  the  F^hold  and  Copyhold  Premises  thereby  released 
and  eoTcnanted  to  be  surrendered,  upon  Trust,  as  soon  as  conveniently  might 
be  after  the  execution  of  the  Deed,  of  their  own  proper  authority,  and  with- 
out the  concurrence  of,  or  any  other  power  or  authority  from  Bigg%%  his 
Heirs,  Executors  or  Administrators,  to  sell  and  dispose  of,  and 
g^ant,  release,'  and  assure,  diker  *ab»6bady  or  hy  way  ofMort-  [  *425  ] 
gage^  and  either  together  or  in  parcels,  and  by  public  or  private 
Sale,  or  in  such  other  way  or  manner  as  they  should  think  fit,  all  or  any 
part  of  the  same  Hereditaments,  for  such  Sums  of  Money  as  they  should 
deem  reasonable,  and  to  sign  effectual  Receipts  and  Discharges  for  the  Pnr- 
chase-money  to  be  paid  for  the  same  ;  and  it  was  declared  that  the  Trustees 
should  stand  possessed  of  all  the  Sums  of  Money  to  arise  or  be  prod  need  by 
any  Sale,  Mortgage^  or  other  disposition  which  should  bo  raado  ol  tho  Here- 
ditanirjiU,  and  of  the  Rents,  Issues  and  Profits  thereof  in  the  meaniiino, 
upon  Trust,  in  the  first  place,  to  retain  the  Expeases  incident  to  the  Sale  or 
otiier  disposition  of  his  Real  Estate,  and  after  payment  thereof,  in  Trust  for 
Bigg9y  his  Executors,  Administrators  or  Assigns.    By  an  Indenture  of  the 
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1832. —  Biggs  AndrewB. 

23fl  of  August  1827,  Biggs  assigned  all  his  Stock  in  Trada,  Goods,  Debts 
and  other  Personal  Property,  to  the  same  Tmatees,  upon  Tntat,  as  to  the 
Monies  to  he  produced  thereby,  after  payment  of  the  Expenses  attending 
the  same,  for  BiggB^  his  ExecntorSt  AdnunistratMs  and  Assigns.    Bj  ano- 
ther Indenture  of  the  same  date,  after  reciting  that  Bigg%  iras  indebted  to 
his  Sisters  therein  named,  and  to  Tarions  other  Persons,  and  that  he  was  de- 
siroiis  that  his  Affairs  should  be  wound  up,  and  his  Real  and  Personal 
Property  com>erted  into  Money ^  and  the  dohts  due  to  him  gotten  in,  and  the 
dehts  due  from  him  jaid,  wiiii  as  little  delav  as  possible,  and  that  the  Con- 
veyance ai«d  As>ii;riment  before  mentioned  were  made  to  cnalde  the  l>efend- 
ants,  in  the  first  place,  to  pay  his  debts  out  of  the  produce  of  his  Real  and 
Personal  K-<tate  :  It  was  witnessed  that  the  Defcadatjts  should  stand  pos- 
sessed of  the  >uins  of  Money  which  should  be  received  fioro  rny  Sale, 
Mort'^Rfje  or  other  disposition  of  the  said  Freehold  Estates  and 
£  *426  j    reijjoaul  Pro|.erty,  and  from  the  'receipt  and  collection  of  his 
debts,  in  Trust,  to  apply  the  same  in  payment  of  the  debts  owinf; 
by  hira,  and,  after  paynior»t  tliereof,  in  Trust  for  him,  his  Executors.  Admin- 
istrators and  Assigns.    The  Defendunts  sohl  all  the  Hereditaments  except 
the  House  in  Bury  ;  and,  out  of  the  proceeds  and  the  other  Monies  which 
came  to  their  hands  in  the  execution  of  their  Trust,  they  paid  all  Biggx's 
debts;  an<l,  there  then  remained  in  their  hands  a  balance  of  283?.  dne  to 
Biggs.    The  Trustees  advertised  the  House  in  Bury  to  be  sold,  together 
with  Biggx^s  Stock  in  Trade,  (that  being  the  most  advantageous  mode  of 
disposing  of  it)  :  but  witliont  success.    They  afterwards  sold  the  Stock  in 
Trade  to  Gr.  Oliver^  and  ofi'ered  to  sell  him  the  house  also  ;  but  he  declined 
the  offer,  declaring  that  he  was  not  in  a  situation  to  purchase  both.  They 
therefore,  without  consulting  Biggs^  granted  Oliver  a  Lease  of  the  House, 
for  14  Years,  at  the  yearly  rent  of  70L    In  February  1829,  a  draft  of  a 
Release  was  prepared  for  Biggs  to  execute  to  the  Defendants,  by  which 
their  Trust  would  have  been  declared  to  he  at  an  end ;  hut  Big;/s  died,  In- 
testate, in  April  1829,  l*efore  the  Release  was  in^MSSed  for  Execution. 

The  Bill  was  filed  by  his  Brother  and  Heir  at  Law,  against  the  Trostees, 
and  his  Sisters  who  had  taken  out  Administration  to  him,  charging  that  the 
purpose  for  which  Bigg9  had  directed  bis  Freehold  Estates  to  be  sold,  was 
for  the  payment  of  bis  debts,  which  were  all  satisfied  without  there  being 
occasion  to  sell  the  House  in  Busy;  and  that,  if  he  had  lived,  he  would 
have  required  it  to  be  re^onveyed  to  lum. 

The  Bill  prayed  tbat  it  might  be  declared  tliat  iJie  Trusts  of 
[  *427  ]    the  Deeds  were  at  an  end,  and  that  the  Trustees  *might  be  de- 
creed to  convey  the  House  to  the  Plaintiff,  in  Fee,  free  from  In* 
eumbranees,  except  the  Lease  to  Glxotr* 
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1832.— Bi^igt  T.  Andrews. 

The  Trustees,  in  their  Answer,  said  that  thej  g^nted  the  Lease,  in  ex- 
ercise of  their  disoretion  as  Traatees,  for  the  general  Benefit  of  the  Estate, 
withont  oonsolting  Bigg9^  and  that  when  he  was  made  a^squainted  with  it 
he  did  not  approve  of  it,  bnt  made  no  objection  thereto,  and  that  he,  in 
genera],  approved  of  their  Gondnct :  that  after  the  Ezeootion  of  the  Lease, 
they,  from  time  to  time,  treated  with  OHver  for  the  Sale  of  the  Hoase  to 
him,  but  were  nnable  to  ohtain  what  thej  considered  a  fair  Price  for  it ; 
that  the  Payment  of  Bigg' 9  Debts,  was  not  the  only  purpc^  to  be  elfocted 
hy  the  Deeds,  his  object  being  to  retire  from  Bnsiness,  on  account  of  ill 
health,  and  to  have  his  Affiurs  managed  for  him. 

The  Answer  of  the  other  Defendants  was  to  the  same  effect.  They  in- 
dsted  that  the  effect  of  the  CoDveyance  to  the  Trustees  was  to  convert  the 
House  into  Personal  Estate,  absolutely,  as  between  his  Legal  and  Personal 
Repre8entative3  ;  and  they  claimed  to  have  the  House  sold,  and  tlio  pro- 
ceeds paid  to  them. 

William  Kdchenery  tho  Solicitor  who  prepared  the  Deeds,  \v;i3  cxamiiutl 
as  a  Witness  for  the  Personal  Representaiives.  He  deposed  that,  at  and 
for  some  time  before  the  Execution  of  the  Deeds,  Biggs  was  in  such  a 
state  of  health  as  to  render  it  desirable  that  he  should  bo  free  from  the 
cares  and  anxieties  attending  the  Management  of  Property  ;  and  that  liis 
object  in  executing  the  Deeds,  was  to  dispose  of  all  his  Projicrty 
•to  pay  his  Debts,  settle  his  Affairs  generally,  and  relintpiish  [  •428  J 
Business,  so  that  he  might  afterwards  live  upon  the  Income  of 
the  ^Surplus  of  his  Property. 

Sir  F.  Sngden  and  Mr.  Parker^  for  t!>f»  Plaintiff : 

It  appears,  from  the  language  of  the  Deeds,  that  the  Intestate  did  not  in- 
tend to  convert  his  Real  Estate,  out  and  out  into  Por-Jonaltj,  but  to  leave  it 
to  the  discretion  of  his  Trustees,  whether  tlie}'  would  raise  Money  sufficient 
for  the  payment  of  his  Debts,  by  Sale  or  by  Mortgage  of  his  Real  Estates. 
The  Trustees  sold  what  was  necessary  for  that  purpose,  and  they  had  a 
Balance  in  hand.  They  had  no  authority  to  grant  the  L«as©  to  Oliver. 
That  act  was  inconsistent  with  their  Trust.  Before  the  Testator  died,  the 
object  of  the  Trust  was  satisfied.  If  the  Intestate^s  Real  Estate  was  con- 
verted into  Personalty,  there  was  an  end  of  the  character  impressed  upon 
it^  as  soon  as  the  Draft  of  the  Release  of  1829  was  prepared.  He  would 
have  ezecnted  the  Release,  if  he  had  not  died  before  it  was  engrossed. 
The  Tmstees  cansed  Uie  Release  to  be  prepared,  beeanse  they  knew  that  it 
waa  the  Intestate's  intention  to  take  back  the  Estate.  They  do  not  say 
that  he  did  not  approve  of  the  Release.  The  Draft  mast  be  taken  as  de- 
daring  the  intention  of  the  Parties  at  the  time  when  it  was  prepared.  Any 
act  thai  amounts  to  a  deolaxation  of  the  Party  that  he  elects  to  take  the 
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188s.— Bi^  V.  Andfewt. 

Property  as  Real  Estate,  m  sufficient  to  restore  it  to  its  original  state.  The 
Trust  was  satisfied,  and  the  Trustees  had  retired  from  it.  Ualcss  the  Estate 
was  in  the  Trustees  for  the  purpose  of  conversion,  there  was  an  end  of  its 
character  as  Personal  Estate,  Van  v*  Bamett  (ji)^  Shard  v.  Shard  (b)f 
Wright  v.  Rose  (c). 

[  '431  ]      *[The  Vtee-Chancdlar  ; — ^It  does  not  appear  that  Biyga  direct 
ed  the  jEteleaia  to  be  prepared,  but  that  it  was  prepared,  by  the 
Trostees,  for  him  to  ezecnce.] 

Mr.  Knight  and  Mr.  JSoffe,  for  the  Defendants,  the  Personal  Bepr«eenta- 
tives  of  MUhard  Biggn^  said  that  it  clearly  appeared,  from  the  Recitals  in 
the  Deeds,  that  it  was  the  Intestate's  intention  to  wind  up  his  Afiaira,  aod 
convert  his  Real  Rstate  into  Money :  tihat  the  Trustees  granted  the  Lease 
to  Olioer,  merely  for  the  purpose  of  rendering  the  Stock  in  Trade  more 
saleable :  That  it  appeared,  by  the  Eridenoe,  that  the  Trustees,  after  grant- 
ing the  Lease,  treated,  from  time  to  time,  for  the  sale  of  the  Premises: 
That,  with  regard  to  the  Draft  of  the  Release,  it  did  not  appear  that  the 
Intestate  was  privy  to  it :  That,  in  ^md  v.  ISmdiyate  (i).  Sir  William 
Qtamt^  M.  R.  says :  From  the  moment  when  the  Court  determines  that 
this  was  turned  into  Personalty,  the  onus  lies  on  the  Defendant  to  show, 
with  reasonable  clearae8s,  that  the  Testator  meant  to  pass  it  under  a  differ- 
ent denomination.  It  is  not  enough  to  fix  upon  an  ambiguous  expression  or 
an  equivalent  direction."  A»hby  v.  Palmer  («).  Shard  v.  Shard  was  a 
Case  in  which  Mouej  was  to  be  laid  out  in  Land,  under  a  Parliauit  tilary 
Trust. 

The  ViCK  Chancelloh  : 

One  caimot  but  observe  that  the  Release  in  Fee  is  negligently  prepared. 
It  first  recites  that  Bigys  was  desirous  that  his  Real  Estates  should  be  sold, 
and  that  he  had  requested  And)-ew9  and  Orbell  to  act  as  Ts  iis- 
[  *4Z0  ]  tees  for  him  in  the  Sale.  The  Estates  are  tlien  convi  ve  I  :a 
the  Trustees,  in  trust  to  sell  and  dispose  of  the  same,  cither  ab- 
solutely or  by  way  of  Mortgage ;  and  then  their  Receipts  are  declared  to 
be  sufficient  discharges  for  the  Purchase-money,  taking  no  notice  of  the 
Money  that  might  be  ruined  by  Mortgage ;  and  it  is  then  declared  thtit  the 
Trustees  shall  stand  possessed  of  the  Monies  to  arise  from  any  Sale,  Mort- 
gage, or  other  disposition  of  the  Estates,  upon  Trust  to  retain  the  Expenses 
of  the  Sale  or  other  disposition  thereof,  and  then  in  Trust  for  BiggSy  his 
Executors,  Administrators  and  Assigns, 

It  strikes  me  that  the  intention  of  the  Grantor  to  be  collected  from  all 
the  Deeds  taken  together,  was  to  create  a  Trust  for  Sale,  and  therefore, 

(«)  IS  Yea  lOS.  (b)  U  Vcf.  S48.  (c)  2  Sim.  &  Sta  S28. 

(4)  S  Mer. HI.  (•)  1  Mtt.  MS. 
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that  there  was  a  conversion  of  his  Keal  Estates,  out  and  out,  into  Personal- 
ty. The  qaestioo  then  is,  whether  there  has  been  such  an  act  ilone,  by 
Biggs^  as  amounts  to  a  manifestation  of  intention  that  the  Property  should 
be  reduced  to  its  original  state.  It  does  not  appear  how  far  the  Prepara- 
tion and  Contents  of  the  Release  of  1829,  came  to  his  knowledge  ;  and  it 
is  right  to  have  that  matter  further  inquired  into,  as  there  may  have  heen 
snch  an  exercise  of  mind  by  him,  as  amounted  to  a  maoifeskatioii  of  his  in- 
tention to  have  the  Property  reduced  to  its  original  state. 

Refer  it  to  the  Master  to  inquire  and  state  whether  Biggs  knew  of  the 
Preparation  of  the  Draft  Release,  and  to  state  what  were  its  Goatents,  and 
aU  Special  Gireamstsiices  relating  to  it/ 


•Watson  v.  Rbbd.  [  MSI  ] 

Testator  gave  6,000/.  to  each  of  his  Danghten  then  or  tfaflraaftw  Iq  be  bom,  payable  at  SI  w 
Marriage,  and  directed  that  t?ie  Portions  of  stich  of  th?m  a?  ?^onH  f!ie  bcfon?  thor  were  pay- 
able, should  sink,  into  the  residue :  and  after  devising  his  Keal  Estates  to  his  Sons  and 
Ihu^ten  fai  ttriet  Settlement,  he  bequeathed  the  Residue  of  his  Fetsonal  Eatate  to  Xmsteee, 
iaThtttteeicbof  hiiChflUreiieidioeUibetbeeiitidedtol^  ByaCodr 
icH,  the  Testator  gave  to  each  of  his  Daaghtors  living  at  liie  IleeeeMi  tflOOl.  in  addition  to 
the  6,000/.,  mentioned  in  his  Will,  for  the  same  Uses,  4e.  as  wer<»  mentioned  therein.  By  a 
second  Codidi,  which  eommenoed  and  oondnded  with  the  same  words  as  the  hrst,  bnt  did 
not  ceAr  to  it» the  TMetor  gave,  to eeobof  Uafvo  DenghtBcs, 8,«00l.  iaaidltion  to  tfw 
ff,000f .  menlioDed  in  Ue  Wm,  end  iMed  Ifcet  tfM  Boftfone  of  hb  GhiUfn 
before  they  became  payable,  should  not  fall  into  the  Besldae,  bnt  go  to  bis  Heir.  The  Tes- 
tator left  two  Dtuf^Mn,  Held  tfaat  the  L«geciei  givanto  them  Igr  tbe  Codidle.  wen  on- 
maiatiTe. 

WniiAH  Waanoir,  Esquire,  bj  his  Wm  dated  the  24th  November  1818, 

gave  the  Pirtious  following  to  each  and  every  of  his  Children,  whether  bom 
before  or  after  his  Decease,  except  WilUam  WaUon,  his  then  only  Son,  and 
such  other  of  his  Children  as  might  become  entitled  to  the  Possession  or 
Rents  and  Profits  of  his  Real  Estates,  under  the  Conditions  hereinafter  men- 
tioned ;  (that  is  to  say),  the  sum  of  1,200^.  to  each  of  his  Sons,  payable 
on  their  attaining  21,  the  aum  of  6,000i.  to  each  of  his  Daugliter:?,  {ayable 
at  21  or  Marriage  ;  and  he  directed  that  the  said  Legacies  to  Jiis  Children 
should  be  apphcd  for  their  Maintenance  and  Educatioa,  at  the  discretion  of 
their  Guardians  therein  appointed,  the  Surplus,  if  any,  to  be  added  to  their 

•  This  Cause  was  orlginellj beard  in  Janwy  1S81.  Hie  abeve  It  n  Bepertof  the  Be* 
hearing.  Both  tbc  Decisions  wece  entitMiiliHy  Oe fane, eatoept  tibat  the fint  dU  not  dlieot 
aoy  luquJuriQi  /|f  to  Die  Qeleeee. 

Vol.  V.  34 
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respective  Portioos ;  but  that  the  Portions  of  each  of  them  who  should  di« 
before  they  became  payable,  should  fall  iato  the  residue  of  bis  Personal  Es* 
tate.  And,  after  devising  bis  Real  Estates  to  his  Sons  and  Daughters,  suop 
cesstveljr,  in  strict  Settlement,  the  Testator  gave  the  Residue  of  his  PeraoQ- 
al  Estate  to  C.  D.  Purvis  and  JS,  Reed,  in  Trust  to  pay  the  same 
[  *4d2  ]  to  Bach  of  his  Sons  or  Daughters  as  'should  first  be  entitled  to 
the  Possession,  or  to  the  Rents  and  Profits  of  his  Estates^  vir- 
tue of  the  Limitations  contained  in  his  Will. 

The  Testator,  made  a  Codicil  to  his  Will,  dated  the  17th  of  May  18S4, 
in  the  following  words :    Whereas  I,  WilUam  WaUan  of  North  Seatony  in 
the  County  of  JforihunAerUmd,  have  duly  made  and  published  my  last  Will 
in  writing,  consisting  of  17  sheets  of  paper,  bearing  date  the  24th  day  of 
November  1818,  since  which  time  I  have  purchased  several,  various  Real 
Estates,  now  I  make  and  declare  this  to  be  a  Codicil  to  my  sud  Will ;  and 
I  hereby  devise  the  said  Real  Estates  which  I  have  purchased  since  tibe  time  of 
makiag  my  said  Will,  precisely  in  the  same  manner,  and  to  and  for  the  same 
Uses,  Trusts,  Intents  and  Purposes,  and  under  and  subject  to  the  same  Pow- 
ers, Provisoes  and  Declarations  as  are  mentioned,  expressed  and  declared, 
in  and  by  my  said  Will,  of  and  concerning  the  Real  Estates  which  belong- 
ed to  me  at  the  time  of  making  such  Will :  and  I  also  hereby  (pve  and  be- 
queath, unto  each  of  my  Daughters  that  shall  be  living  at  the  time  of  my 
Docease,  the  sum  of  1,000^  in  addition  to  the  6,000Z.  mentioned  in  my 
aforesaid  Will,  for  the  same  Uses,  Trusts,  Intents  and  Purposes,  and  duhjoct 
to  the  samo  Powers,  Provisoes  and  Declarations  as  are  mentioned  in  mv 
alore.^nid  Will.    And  when  as  C.  D.  Purvis  named  in  my  said  Will  as  ono 
of  my  Trustees  and  Exccui  ji:^,  has  departed  this  Life  since  my  said  Will 
was  made,  now  I  hereby  nominate,  constitute  and  appoint  Thomas  Purvis, 
of  Lincoln' s-Intif  in  the  County  of  Middleux^  Esquire,  eldest  Son  of  the 
said  C,  J).  PurviSy  a  Trustee  and  Executor  of  my  said  Will  and  of  this 
my  Codicil  thereto,  to  act  jointly  witli  my  other  Trustees  and  Ex- 
£  *433  3    ccutors  named  m  my  said  Will,  •precisely  in  the  same  way,  and 
^vith  the  same  Powers  and  Authorities  as  if  the  said  Thomas 
Purvis  had  been  made  a  Trustee  and  Executor  in  and  by  my  said  Will." 

The  Testator  made  another  Codicil,  which  was  in  his  own  Handwriting, 
but  was  neither  dated,  signed  nor  attested.  From  the  commencement,  down 
to  and  including  the  disposition  of  the  Elstates  purchased  since  the  date  of 
the  Willf  it  was  expressed  precisely  in  the  same  words  as  the  former  Codicil. 
It  then  proceeded  thus  :  *'  And  I  also  hereby  giyo  and  bequeath,  unto  my 
Son,  Y.  T.  Watson,  the  sum  of  4,000^.,  in  additMn  to  the  12,000^.  mention' 
ed  in  my  said  Will:  and  I  also  give  and  bequeaUi,  unto  each  of  my  tufo 
Daughters,  the  sum  2,000^,,  in  addition  to  the  nun    6,0002.  nimltiiomd  w 
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nuf  $aid  WiU*  And  whereas  U  ta  mentioiied,  in  my  said  Will,  that  the  Por- 
tions of  each  and  e^erf  one  of  my  Childreo,  who  may  die  before  they  become 
payable,  shall  fall  into  and  become  pari  of  the  Residue  of  my  Personal  Prop' 
erty,  now  I  hereby  declare  this  Glaose  to  be  void  and  of  none  effect ;  and 
my  Will  is  that  aacb  Portions  of  my  younger  Children  as  aforesaid,  shall  not 
fall  into  nor  become  part  of  the  Residue  of  my  Personal  Property,  but  shall 
go  to  my  Heir,  for  the  same  Uses,  Intents  and  Purposes  as  are  mentioned  in 
my  said  Will  of  and  oonceming  the  Real  Estates  which  belonged  to  me  at 
Uie  time  of  making  soch  Will.*'  The  Codicil  then  recited  the  death  of  C.  2>. 
PurviM,  and  appointed  his  Son  a  Trustee  and  Executor  of  the  Will  and  that 
Codicil^  in  precisely  the  same  terms  as  the  former  Codicil. 

The  Bill  was  filed  by  V.  T.  Watson^  who  was  born  after  tiic 
date  of  the  Will,  and  bis  Sisters  Diana  ami  'DorolJn/  Wad^on^ixW  [  *434  ] 
of  whom  were  iuluat>^,  against  iV.  JU:t'u  dad  T.  Purvis,  the  Trus- 
tees and  Executors,  and  William  Hat  sou,  the  Testator's  Heir,  praying  to 
have  the  Will  and  Codicil  established,  and  the  Trusts  of  them  perfonricd, 
and  that  the  amount  of  the  Legacies  to  which  the  riaintiffs  were  respective- 
ly entitled,  might  be  ascertained,  and  secured  for  their  use,  until  they  should 
become  entitled  to  receive  the  same. 

The  Ma^Ur,  in  his  Report  niLide  in  pursuance  of  the  Decree,  had  consid- 
ered the  PlaiutiUs,  JJoroihy  and  Diana,  as  being  each  entitled  to  Legacies 
of  G,000/.,  1,000/.  and  2,000?.,  and  had  computed  Interest  thereon  accord- 
ingly. Tlie  Defendant  William  IVaf^mi,  excepted  to  the  Report,  insisting 
that  the  blaster  ought  to  have  certihed  that  Interest  was  due,  to  each  of 
them,  on  the  Legacies  of  0,000/.  and  2,000/.  only. 

Mr.  Agar  and  Mr.  Parker^  for  the  Defendant  William  Watson,  in  sup- 
port  of  the  Exceptions,  said  that  the  Codicils  afforded  internal  evidence  that 
the  Testator  intended  the  Legacies  thereby  given  to  his  Daughters,  to  be 
substitutional  and  not  cumulative,  for  the  Testator  had  commenced  and  con- 
cluded both  those  Instruments  in  the  same  words ;  and  had,  by  the  second 
Codicil,  given  the  sums  of  2,000/.,  in  addition  to  the  (),000/.  given  by  the 
Will,  and  not  in  addi^on  to  the  1,000/.  given  by  the  first  Codicil,  The  Diike 
of  St.  Albans  v.  Beauelerh  (a),  Hoolty  v.  Hatton  (6),  Moggridge  v.  Thaek. 
well  (<?),  Allen  v.  Callow  (ci),  Barclay  v.  Wainwright  («),  Otbomt  v. 
The  Duke  of  Leeds  (/),  Benyon  v.  Bmyon  (^). 

*Mr.  K,  Parhnrtatd  Mr.  Ba^sAows  appeared  for  other  Parties  [  *485  ] 
in  the  Cause. 

(a)  1  Atk.  6S6.  (6)  I  Bra.  C.  O.  S90,  note.  (e)  1  Vet.  jun.  464. 

(d)  t  Vm.  ase.  («)  Ibid.  4St.  (/)  s  Tm.  aw. 

(f )  IT  Vtfc  84. 
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The  Vio^Qhahobllos  : 
If  Uie  Tefltetor  had  bad  » third  Daughter,  she  mnild  hm  ttkmi  IfiWL 
under  the  first  CocGoil.  The  Legades  given  by  the  two  Godidls,  are  gi^nxk 
over  to  different  persons.  By  the  first  CodieO,  if  a  Daughter  died  befbre 
21  or  Marriage,  her  Legacy  was  to  fUl  into  the  Besldiie:  by  the  second,  it 
was  to  ^0  to  the  Heir.  ThereforOi  these  Legacies  are  not  snbstitational, 
bat  cumulative. 

Exceptions  overruled. 


MlUES  V.  Dtbr. 

1133:  i4th  JmIv    -  Will. — Constr>irfirm.~''  f>r"  construed  "  anrf." 

Testator  bequeathed  his  Real  and  rereonoi  Estate  to  Trosteei.  in  Trast  to  pay  an  Annuity  to 
his  Wif«,  and  to  raise  and  pay,  to  each  of  his  Children,  1,000/.  on  their  attaining  21,  and 
to  aoennkiil»te  Aft  Bntpfaw  laamt  of  dio  Tniat  Fh>porty,  dozing  tiw  Ulb  of  bb  'Wift,  ood* 
■Aer  her  Death,  to  sell  the  Property,  and  dmde  the  Proceeds  amongst  bia  CbHdren  on  their 
tltainin^  21  ;  and  in  case  all  his  Children  should  flif  in  tbp  IJfc  time  of  hi.s  Wife,  or  nndrr  21 
and  Tritboat  leaving  Issue,  then,  after  his  W  ife's  Death,  to  sell  the  Trust  Property  and  diride 
the  Proceed!  amongst  certain  other  Persons.  Held  that  or,  ought  to  be  read  as  and,  aad 
diofc  the  CMdfeo,  lisviiigattiliioa  SI,  woro  abooltUflly  ontiflod  to  tho  Fkopoity,  duHi|^llioir 
Modurwaoliviag. 

Richard  Miles,  Eaquire,  by  his  Will,  dated  tbe  7th  of  February  1812, 
after  giving  certaio  pecuniary  and  specific  Legacies,  gave  all  the  Rest  and 
Residue  of  his  Estate  and  Eftccts,  both  Real  and  Personal,  unto  and  to  the 
use  of  the  Defendant?  Jokn  Dyer  and  John  .MiUa,  their  Heirs,  Executors, 
Administrators,  aud  Assigns,  in  Trust  to  collect  and  get  in  all  such  Debts 

and  Sums  of  Money  as  should  be  outstanding  and  due  to  him  at 
[  •486  3    bis  Decease,  and,  from  time  to  time,  to  invest  the  Money  •so  to 

be  received,  in  their  Names,  in  the  usual  Securities;  and,  out  of 
the  Bents  and  Profits  of  his  Real  and  Leasehold  Estates,  and  tbe  Dividends, 
Interest  and  Annual  Produce  of  tbe  said  Monies,  Stocks,  Funds  and  Seen* 
fitieSi  to  pay  to  bis  Wife,  the  Plaintiff  Elizahtth  MUu^  for  her  Life,  an  An« 
noity  of  4002.  for  her  separate  use.  Tbe  Will  then  prooeeded  as  follows : 
"  And  I  direct  my  said  Trustees  to  appropriate  such  som  «nd  sums  of  Mon- 
ey as,  in  their  discretion,  shall)  from  time  to  time,  be  necessary  for  the  Sup- 
port, Education,  Maintenance  and  placing  out  of  all  such  Children  as  I  may 
leave  snrviving  me,  or  who  shall  be  bom  in  dae  time  afterwards,  until  they 
shall  xespeotively  attain  the  age  of  21  Years,  and,when  and  as  my  said  Ohil* 
dren  shall  respectively  attain  the  age  of  21  Years,  upon  Trust  that  they  my 
said  Tmstses,  and  the  Sanrivors  and  Snrvivor  of  them,  his  fixeoators  and 


Digitized  by  Google 


CASES  IN  CHANCERY. 


488 


1832.— Miles  T.  Dyer. 

AdminiBtntors,  do  and  ahftllt  by  and  out  of  the  sale  of  Stock  in  the  Public 
Foads,  or  hy  sale  of  aneh  part  of  iny  Freebold  and  Leasehold  Estates  as 
fliey  shall  think  neceaiary,  raise  and  pay  the  sum  of  2.000Z.  of  lawful  Moo- 
ay  of  Oreat  Britainy  onto  eaoh  and  ovary  Bach  Child  or  Children,  being  a 
Son  or  Sona,  as  he  or  tbay  ahaH  an  attain  the  said  age,  to  and  for  his  and 
their  own  use  and  benefit ;  and  aa  to  all  and  every  snob  Child  or  Children, 
being  a  Dangbter  or  Dangbtera  and  attaining  the  said  age,  npfm  trust  to  ap* 
propriate  and  set  apart  the  earn  of  2,000^  to  each  of  my  said  Dangbtera, 
and  to  stsnd  snd  be  poaseBsed  ibereof,  and,  from  time  to  time,  to  pay  the 
Dividends,  Interest,  and  Annnal  Proceeds  arising  tberefrotn,  into  the  proper 
hands  of  each  and  every  of  my  said  Daughter  or  Dangbtera,  for  and  during 
the  term  of  her  and  their  respective  natural  Dfe  or  Lives,  and  the  Receipt 
alone  of  all  such  of  my  said  Daughter  or  Dangbtera  shall,  from 
time  to  *time,  whether  covert  or  not,  be  good  and  snflBotent  Dis-   [  *487  ] 
change  and  Disebaig^s  to  my  said  Truateea  and  the  Snrvivcra 
and  Survivor  of  them,  bia  Executors  and  Administrators,  for  the  same,  aad 
such  several  Payments  shall  be  independent  of  and  not  anbject  to  the  Debts« 
Control,  or  Bngagements  of  any  Huaband  or  Huabaads  she  or  they  may  at 
any  time  or  times  hereafter  have ;  and,  subject  to  the  several  Payments  be- 
fore mentioned,  b  Trust  to  lay  out  the  Surplus  Bent8»  Dividends  and  Inter- 
est (if  any)  in  the  Public  Funds,  in  aid  of  such  Cafntal,  for  and  during  the 
Ufo  of  my  said  Wife,  and,  from  and  after  the  Decease  of  my  said  Wife,  in 
Trust  that  they  my  said  Trustees,  or  the  Survivor  or  Suwivors  of  them,  his 
Riecntors,  Adnnnistrators  or  Assigns,  do  fortiiinth  sell  and  dispose  of  all 
and  everj  my  said  Frsshold  and  Leasehold  Bstates,  by  PnbKc  Auction,  and 
the  BCooey  aiisiDg  therefrom,  together  with  the  Money  in  the  Public  Funds, 
and  all  otiiar  my  Estate  and  Effects  whataoever  (subject  to  the  before-men* 
tiooed  bequest  to  my  said  Daughters)  and  to  pay  and  divide  the  same  uoto 
and  aaaongst  all  my  said  Children,  whether  Sons  or  Daughters,  on  Mr  at" 
tMing  ike  tmd  ag%  of  21  Year%,  if  more  than  one,  in  equal  Shares  and 
Proportions,  share  and  share  alike,  but,  if  but  one  such  Child  shall  live  to 
attain  the  said  age,  then  in  Trust  for  such  one  Child,  his  or  her  Executors, 
Adminigtrators,  and  Assigns  absolutely.    And,  as  concerning  the  Principal 
set  apart  to  answer  the  said  Legacies  of  2,000/.  to  each  of  my  said  Daugh- 
ters aituitiing  the  age  of  21  Year^i,  I  will  and  direct  that  each  and  every 
Sum  ao  set  apart,  shall  be  at  t'ue  disposal,  by  Will,  of  every  such  Daujj^hter 
in  respect  to  her  Legacy,  and,  for  default  of  wltich,  to  be  liviiled  equally 
unto  and  amongst  her  Child reo,  share  and  share  alike  ;  and  in 
case  of  either  'of  my  said  Daughters  so  dying  without  having    [  *438  ] 
made  any  Testamentary  Disposition  thereof,  and  without  leaving 
lawful  Issue  ae  aforesaid,  then  upon  Trust  to  pay  and  divide  such  principal 


L  iyui<-cu  L/y  Google 


489 


OASES  IN  GHANOERT. 


1888— IdM  r.  Dj«r. 

ISum  or  Sums  as  aforesaid,  unto  and  amoDgat  all  aad  every  my  saiil  Children 
living,  share  and  sliare  alike  ;  atul  m  cateaU  my  said  Children  shall  happen 
to  d/KptxTt  ihU  Life  in  the  Lifetime  of  my  said  Wife,  or  under  the  said  age 
of  21  Tears,  and  mUtoni  leaving  lawful  Issue  of  their ^  hit  or  her  Bod^y 
rlieii  I  will  and  direct  my  said  Trustees,  or  i\\c  Survivors  or  Survivor  of 
them,  tVoni  and  after  the  Deeease  of  my  said  Wife,  to  sell  and  dispose  of, 
by  public  Auction  or  private  Contract,  the  whole  of  my  said  Estate  Real 
and  PersoitaU  and,  after  deducting  the  Expenses  attending  such  Sale  or 
Sales,  ihen«  with  and  out  of  such  Monies,  together  vrith  tiie  Stoek  in  the 
Public  Fitinls,  in  Trust  to  pay  the  Sum  of  5002.  to  the  said  ■2>^o^t  if 
he  shall  \w!  ih(*n  living,  and  divide  the  remaining  Snm  into  foor  equal  Parts 
which  I  will  and  bequeath  as  follows.'*  The  Testator  then  gave  one  Fonrth 
part  to  his  Brother  John  MUet^  if  he  should  be  then  living,  bat  if  not,  then 
to  his  Children,  to  be  paid  them  at  21 ;  one  other  Fourth  part,  to  his  Broth- 
er Q-wrge  Miles^if  he  should  be  then  living,  bnt,if  not,  then  to  the  Porsons 
entitled  to  the  remaining  three  Shares ;  and  another  Fourth  part,  in  Tmst 
for  his  Sister,  R^beeea  OaMey^  for  Life,  for  her  separate  use,  and,  after  her 
Decease,  in  Trust  to  divide  the  same  amongst  all  her  Children  who  should 
attain  21,  when  they  should  attain  that  age ;  and,  as  to  the  remaining  Fourth 
part,  upon  similar  Trusts  for  the  benefit  of  his  Sister,  Mthabdh  GaUiuh 
and  her  Children. 

The  Testator  died  in  March  1814,  htning  Mkaheth  MUi$  his  Widow, 
and  four  Children  surviving  him. 
[  *439  ]       *The  Bill  was  filed  by  the  Widow  and  Children,  against  the  Ex- 
ecutors and  Trustees,  and  the  Brothers  and  Sisters  of  the  Testator 

and  tUcir  Children,  alleging  that  the  Plaintiffs,  the  Children  of  the  Testator, 
havini»  all  attained  the  age  of  21  Years,  had  become  entitled,  absolutely,  in 

equal  Shares,  to  vested  Interests  in  the  Testator's  general  Residuary  Estate, 
subject  to  the  Pajment  of  the  Annuity  of  400?.  to  their  Mother,  and  that 
they  were  entitled  to  have  the  saiiie  asaigucd  and  tiuusrerrcd  to  them,  their 
Muthei-  being  willing  that  such  Transfer  should  be  made,  subject  to  providing 
for  her  Annuity :  that  the  Defendants  alleged  that,  according  to  the  true 
Construction  of  the  Will,  if  the  Children  of  the  Testator  should  all  die  iu  their 
Mother*9  Lifetime  without  leaving  Issue,  the  contingent  residuary  disposition 
of  the  Testator's  Property,  in  favour  of  his  Brothers  and  Sisters,  and  their 
Children.  Avould  take  effect. 

The  Bill  prayed  that  it  might  bo  declared  that  the  Defendants  claiming  to  be 
such  contingent  Residuary  LeG;atees,  had  not  any  Coatingcnt  or  other  Right 
or  Interest  in  the  Pro[iL  rty  or  any  part  thereof,  and  that  upon  that  footing, 
the  Defendants,  the  Executors,  might  be  decreed  to  convey  and  assign  the 
Freehold  and  Leasehold  Estates  to  the  Plainti&,  the  Testator's  ChildreD,a8 
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absolutely  entitled  thereto,  and  to  pay  and  transfer  to  them  what  was  due  in 
resptict  of  the  Rents  and  Profit^j  of  the  Estates,  and  the  Regidue  of  the  Per- 
sonal Estate,  or  the  Funds  or  Securities  upon  which  the  same  were  invested. 

The  Defendant,  Dytry  demurred  generally  to  the  Bill. 

*Mr.  Pepys  and  Mr.  Wigram^  in  support  of  the  Demurrer :    (  '440  ] 

The  Testator's  Children  have  all  attained  21,  but  their  Mother 
is  still  living.  The  Testator  gives  an  Aonnitj  of  4002.  to  his  Wife,  and 
2,000/.  to  be  paid  to  each  of  his  Children,  as  they  attain  21  ;  and  be  then 
directs  the  Surplus  Income  of  his  Real  and  Personal  Estate  to  be  accumulated 
daring  the  Life  of  his  Wife,  and  that,  after  her  Decease,  his  Estates  shall  be 
sold,  and  the  Proceeds  divided  amongst  his  Children,  on  their  attaining  21; 
but,  in  case  all  his  Children  should  die  in  his  Wife's  Lifetime,  or  under  21, 
and  without  leaving  Issue,  then  that  thf  Proceeds  of  his  Kstatea  shall  go  over 
to  his  Brothers  and  Sisters  and  their  Children.  The  enjoyment  of  the  Sur- 
plus Income  of  the  Estates,  is  not  postponed  on  account  of  any  Life  Interest, 
bat  it  18  to  accumulate  during  the  Life  of  the  Wife.  The  Children  say  that, 
baving  attamed  21,  tbej  are  become  absolutely  entitled  to  the  Testator*8 
Beaidiiary  Eatato.  Bat,  If  the  Testator  intended  them  to  take  all  that  waa 
iu>t  given  to  his  Wife,  why  did  he  g^ve  each  of  them  2,000/.,  and  direct  the 
Beaidae  to  accomolato  ?  The  Gonatnietion  that  we  contend  for  is  a  rational 
one,  namely  that  none  of  the  Children  are  to  take,  if  they  died  before  the 
period  of  enjoyment.  The  words,  And  without  leaving  lawful  Issue,  "  are 
to  be  applied  to  both  members  of  the  Sentence.  Whilst  the  Wife  is  alive, 
there  can  be  no  absolute  Interest  in  the  Children. 

Mr.  Kidght  and  Mr.  Teed^m  sopport  of  the  Bill,  were  stopped  by  the 
Court. 

The  YiOE  Chanohllob  : 

This  Case  is  one  of  that  numerous  Class  in  which  the  word  or 
ou^t  to  be  read  <md.   It  is  clear  that  the  *  Testator  did  not  mean   [  *441  ] 
the  Trust  Property  to  go  over,  if  his  Children  atteined  21,  or  if 
tbey  died  under  21  leamg  Irane.   He  meant  to  put  in  opposition  to  each 
other,  dying  under  21  without  leaving  Issue,  and  atteining  21. 

Demurrer  overruled. 


HODBBR  tr.  Hahtbs. 

1832  r  20th  July. — Practice— Prisoner.  — Contrvipl. 

An  Order  for  the  Discharge  uf  a  FrUouer  from  hu  Contempt,  2  &  3  W.  4,  c.  0S,  may  be  made 
open  Motion,  supported  bjr  Aa  Certllteate  ef     Depnty  Wwden  of  tim  fleet 

A  Baomm  had  been  appointed  of  the  Estetes  in  this  Cause ;  and  an 
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Injunction  had  issued  against  two  persona,  uauieJ  Enylatid^  who  were  not 
Par  lies  to  the  Cause,  to  restralii  tlicm  from  cutting  Timber  on  the  Estates. 
Those  Persons  had  violated  the  iojuBcUou,  and  had  been  cummitted  to  the 
fleet,  for  the  Contempt.  ' 

Mr.  Blunt,  for  the  Prisoners,  now  moved  (upon  the  Certificate  <<f  Mr. 
Brown,  the  1  )oiiutv  Warden  of  the  Fleet,  submitting  that  the  Prisoners  had 
received  a  Punishment  adequate  fo  fh(  ii  Offence),  that  they  mighi  be  dis- 
charged from  their  Contempt,  under  2  &  B  Will.  4.  c.  58  (/i). 
•[  '442  J       'Mr.  TVrat/,  for  the  Receiver  and  some  of  the  Pnrties  \n  th« 
Catise,  submitted  that  as  the  Order  now  moved  tor  would  be  the 
first  that  had  been  made  under  the  Act,  the  form  of  it  ought  to  be  settled  ; 
and  he  doubted  whether  it  would  be  proper  (bat  the  Prisoners  should  be 
discharged  witboat  the  Facts  of  the  Ci^e  being  verified  by  the  Certificate 
of  the  Magtir  appointed  to  vitit  the  Floot,  under  IX  Goo.  4  &  1  Will.  4,  c. 
36,  Rule  7. 

The  Registrar  suggested  that  the  Applioatkm  ong^t  to  have  beeit  iiiad« 

by  Petition. 

The  Viet' Chancellor  said  that  it  was  not  necessary  to  have  the  Ma»Ur*9 
Report ;  for  that  the  Certificate  of  the  Deputy  Warden  of  the  Fleet,  who 
was  an  Officer  of  the  Court,  afforded  snffieient  judicial  information  on  the 
subject;  and  that  the  Application  was  properly  made  by  Motion.  Ilia 
Sonor  accordingly  made  Uie  Order,  <m  henrmg  tk$  Cert^ieaU  qf  tht  JDtp' 

(a)  That  Act  after  redUng  11  Geo.  4,  and  1  Will  4,  c.  36  ffor  nltcring  and  amending  the 
Law  regarding  Commitmoats  bj  Courts  of  Eqoi^  for  Contempu,  and  tbe  taking  of  Bills  pro 
Gm/mm),  and  T  Geo.  4, «.  57  (fiir  amending  and  oooaolidatiog  tbe  Lawa  for  ^  Rdtef  ef 
aolvaiM  Debton  in  fa^laatf ),  enaeta  lliat»  in  all  eaiea  of  Contempt,  oOiar  than  and  basidaa 
thoM  prorided  Ibr  bj  Uie  laat-mendoned  Act,  wheva  any  Taraon  or  FttrBons  arc  or  is,  or  shall, 
at  an  J  time  hereafter,  be  in  Prison,  under  or  br  reason  of  nny  CoTnmittncnt  or  Attachment 
directed  by  or  issued  out  of  the  Court  of  Chancerj,  or  Hb  Majesty's  Court  of  Excheqiw} 
l3tt»  Conrt  of  Equity  by  wU<^  andi  Commitment  shall  hare  been  directed,  or  out  of  whkk 
aneh  Attaehmeot  shall  have  lamed,  shall  (npon  die  appUeation  of  the  Faraons  or  Penon 
against  whom  such  Commitment  or  Attudnnont  hath  bean  directed  or  issued)  have  the  power, 
if  it  shall  so  think  fit,  to  discharge  sucli  Pentons  or  Person  from  their,  his,  or  her  Conterapt, 
aotcept  as  to  the  Costs  thereof,  for  which  Costa  they,  he  or  she  shall  remain  in  custody  \  and 
ancfa  Coats  shall  ha  daamad  wtthSn  the  herein-before  recited  ProTiaiona  of  Ihe  aaid  laafr-aMD" 
tloned  Act,  and  thay,  he,  or  aha  ahaO  be  dlsdmiged  thaiaftoin,  and  from  <ba  Fhiosas  of  Con- 
tempt, in  like  manner  as  ia  in  the  said  laa^mentioned  Act  provided  for,  in  Cases  of  Process 
of  Contempt  for  Non  payment  of  Money  or  Costa  :  provided  that  this  Act  sbftll  not  weaken 
any  of  the  Powers,  by  the  said  Act  passad  in  the  first  year  of  His  present  Majesty,  given,  and 
that  notidttg  liaraitt  eontainad  ahaU  lassan  the  operations  of  the  said  Act  for  the  Beli^  of  la- 
•olTent  Debtors. 
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1882.— Davis  v.  Roid 


•Davis  v.  IIeid.  [  •448  ] 

2811 :  24ih  and  S7A  JfAy^Dnmntr^WUnm^CuU. 

Demurrer  by  a  Witness  to  answering  Interrqgfttorici,  on  Aa  giwmd  ditk  he  might  tttbjeci 

himself  to  Penrilfies,  allowet!.    Such  a  Dcmarrcr  mar  he  allowed  pftriisilly. 
A  Ucjiiarrer,  hy  a  VV  itnt  ss,  to  two  Interrogatories  was  uUowcd  as  to  one,  and  overruled  U  to 
the  Other.  The  Cour  t  '^nve  the  Wltnew  half  the  Costs  of  the  Demurrer. 

A  Witness  exam'med  for  the  Plaintiff  oo  tho  lOth  of  July  1832,  was 
described,  in  the  Depositions,  as  </•  JF.  Mmtt^  of  the  Stock  Exchaoge,  Lan^ 
doTiy  Stock  Agent.  The  Witness  was  asked,  by  the  Fifth  Interrogatory, 
whether  the  Defendants,  or  any  and  which  of  them,  ever  and  when  specu- 
lated in  the  Pahlic  Fnnds,  or  in  any  other  and  what  manner ;  whether  aneh 
Speculations,  or  any  and  which  of  them,  were  to  a  small  or  large  Amonnt ; 
and  whether  any  Profits  or  Losses  to  a  small  or  laige  Amount,  were,  and  by 
whom,  made  or  incurred  thereby ;  and  he  was  required  to  set  forth  a  foU 
and  particular  Account  of  all  the  Speculations  in  the  Public  Funds,  or  in 
any  other  and  what  manner,  which  any  of  the  Defendants  had  been  Parties 
or  privy  to,  with  the  lUme,  Amonnt  and  Nature  thereof  xeapectively,  and 
the  Profits  made  thereby,  and  by  whom. 

By  the  Eighth  Interrogatory,  the  Witness  was  adted  whether  the  Defen- 
dants, or  any  and  which  of  them,  were  not,  on  the  Settfing  Day  in  October 
1880,  Holders  or  a  Holder  of  Stock,  or  other  and  what  Securities,  to  any 
and  what  Amount,  and  had  or  not  any  Diffbtences  or  Difference,  and  to 
what  Amount,  to  pay  on  such  Settling  Day ;  wheflier  thej,  or  any  and 
which  of  them,  did  not  continue  the  Stock  or  Securities  of  which  they  or 
he  were  or  was  Holders  or  a  H<^der,  until  the  Settling  Day  in  November 
1830,  or  some  other  and  what  time,  and  had  or  not  any  Differences  or  Dil^ 
ference,  and  why,  and  to  what  Amount,  to  pay  on  the  Isst  mentioned  Set- 
tling LUj. 

•The  Witness  demurred  to  the  above  Interrogatories.  In  the  [  •444  ] 
Title  to  the  Demurrer,  he  was  described  as  in  the  Depositions. 
The  ground  of  l)cmuncr  ^^vas  that,  if  he  were  to  answer  the  Interrogato- 
ries, it  inii^lst  tend  to  render  him  liable  to  Penalties;  and,  therefore,  ha 
subiiiilted  to  tlie  judgment  of  tiiu  Court,  whether  ho  uliould  make  auy  An- 
swer thereto.  * 

Mr.  Turner^  in  support  of  the  Demurrer,  referred  to  7  Geo.  2,  c. 
8,  commonly  called  the  Stockjobbing  Act  (a).     It  the  Witness  ad* 

(•)  The  Sih  fleet  of  the  Aet  eoeels  thel  all  Contneli  and  Agreemeote  whatMMfor,  whidi 

•hall,  from  and  after  the  lit  daj  of  Jane  1734,  be  made  or  entered  into  for  the  bnyir^;::,  f^clltng, 
aMigniBg,  or  traasfeRiiic  of  en/  FabUo  or  Joint  Stoek  oc  Sloeke,  or  other  Pabiic  Securiuea 
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[  *445  ]   mita  that  he  baa  -been  coneeroed  "in  any  of  the  Transftctions 
to  which  these  iDterrog^tories  refer,  he  wUl  be  subject  to  the 
Penalties  Imposed  by  the  Act»  How  can  he  know  whether  Profits  or  Iioas- 
es  were  made  or  incnrred  by  the  Speenlations,  or  whether  they  wer#  to  m 
large  or  small  Amount,  unless  he  was  eoooenied  In  tht  Traasaciioaa  ?  Ifc 
is  impossible  for  him  to  Answer,  without  eonnefog  himself. 
Sir  JET.  Sugden  and  Mr.  €^andlei8  against  the  Demurrer : 
The  Witness  must  show  that  he  is  in  a  situation  m  whioh  he  would  be 
subject  to  Penalties,  if  he  answered  the  Interrogatories  (by.  He 
[  *446  ]   does  not  state  whether  he  *was  Broker,  Agent  or  Principal.  He 
ought  to  have  stated,  m  the  Jthnmntr^  tiuyt  he  was  employed,  as 
a  Broker,  or  Agent,  in  the  Transactions  to  whioh  the  Interrogatories  rekite. 
He  may  know  the  whole  of  the  Tranaaetbns,  without  having  been  enga^sed 
in  them  in  any  one  of  those  Characters*  For  any  tbbg  that  appears  to  the 
contrary,  he  may  have  been  tdd  all  the  Transactions  by  the  Defendants* 
The  word  Agent  is  of  uncsrtain  import.  At  all  events  there  are  many 
parts  of  these  Interrogatories  whidi  the  Witness  must  answer.  •  He  muB^ 
atate  whether  the  Defendants  were  Holders  of  Stock,  and  whether  they 

whatsoever,  or  of  any  Part, Share  or  Interest  therein,  thereof  the  Person  or  Persons  contract- 
ing or  asjreeinjj,  or  on  "svliosc  hehalf  the  ContnKt  or  A  jroemont  shall  be  made,  to  sell,  assign 
aad,trniK»fcr  the  ^rac,  shall  not,  at  the  time  uf  makaug  such  Coutract  or  Agreom^nt,  be  actual- 
ly posseued  of,  or  entitled  anio,  in  hU,  her,  or  ilu^  ovn  right,  or  in  hii,  her  or  their  ow» 
Name  or  Names,  or  in  the  Name  or  Nencs  of  a  Trustee  or  Trastccs  to  their  use,  shall  be  nnll 
and  Void  to  all  intents  and  parposcs  whatsocTcr;  nnd  all  and  every  Person  and  Persons  what- 
soever contracting  or  agreeing,  or  on  whobC  behalf,  ond  with  •whose  consent,  any  Contract  or 
i^grccrocnt  shall  bo  made,  to  sell,  ai»6ign,  or  transfer  any  Public  or  Joint  Stoek  or  Siock.«,  or 
Other  FuUtie  SecnrUics,  whereof  andi  Fenon  or  Pii*oin  ihalt  not, at  the  tiine.of  making  ^adk 
Contract  or  Agreement,  be  actnallj  poraesacd  of  or  entitled  nnlo»  in  hii,  her,  or  their  own 
Ifnmc  or  Names,  or  in  die  Name  or  Names  of  n  Tru<5tcc  or  Trnslces,  to  their  use,  or  their 
own  r')^ht  ns  nforehaid,  shall  forfeit  and  pay  the  Sum  of  600/.,  to  be  recovered  by  Action  of 
Debt,  Bdl,  Pluiut,  or  IniormaLiou,  io  auy  of  lli^  Majesty  it  Courts  of  Record  at  WestmifiMtar, 
in  which  no  Essoign,  Privilege,  Proteetion,  or  Wager  of  Law,  or  more  than  one  Imporlonoa 
•lioll  be  allowed  ;  one  Hoiety  thereof  to  the  use  of  Hb  Majesty,  his  Heira  and  finecesioni 
and  the  other  Moiety  thereof  to  the  use  of  him,  her,  or  them  who  shall  sue  for  the  same;  and 
all  iiml  every  Broker  or  Brokers  Apent  f>r  Agents,  who  ^liall  negocialc,  transact  or  intermed- 
dle ill  tile  making  or  procaritig  to  he  made  any  each  Contract  or  Agrceipent  as  aforesaid,  and 
ihoU  Icnow  that  the  Penon  or  Persons*  by  whom  or  on  whoso  bdialf  inch  Contract  or  Agree- 
ment  shali  bo  mad^  is  or  are  not  possessed  of,  or  endded  nnto  the  Stodt  or  SecoriQrconoeni- 
ing  which  such  Contract  or  Agreement  shall  be  made,  in  his,  her,  or  tlieir  own  Name  or 
Karnes,  or  in  the  Name  or  Names  of  a  Trustee  or  Tmstees  for  their  use  or  rigfit,  shall,  for 
every  ^uch  Offence,  forfeit  and  pay  the  Sum  of  lOO/^  to  be  recovered  by  Action  of  Debt,  Bill, 
Plaint,  or  Information,  in  any  of  His  Majesty's  Conrta  of  Record  at  WmtmhmUt,  In  which  no 
Eisoign,  Privilege,  Proteetimi  or  Wager  of  Law,  or  mora  than  one  ImtMrianee  ahall  bo  allow* 
ed  ;  one  Moiety  tliereof  to  the  use  of  Ills  Majesij,  his  Heirs  and  SnecessorSi  and  the  other 
Moiety  thereof  to  the  use  of  him,  her,  or  thom  who  «>in11  sue  for  the  same." 

(6)  The  Demorrer  did  not,  in  the  Bod^  of  it,  state  that  the  Witness  was  either  a  Broker,  or 
att  Agent. 
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speculated  in  any  other  and  what  manner.  The  Penalties  are  not  re- 
coverable after  the  expiration  of  Two  Years  from  the  time  when  the  Of- 
fence was  committed  ^c).  Tlicrcfuto  he  is  bound  to  answer  as  to  Soccu- 
lations  prior  to  July  1830.  Green  v.  Weaver  {d},  Jackson  v.  Benson  (e), 
Vuillant  V.  JJudcj/iead  (^f')f  Parkhant  v.  LowUn  (jg^^ 
Mr.  Tamer  in  reply  : 

Two  Years  have  not  elapsed  since  October  1830.    Notwithstanding  th«  ^ 
time  for  suing  for  the  Penalties  may  have  expired,  the  Witness  wUi  still  bo 
liable  to  he  indicted  for  a  Misdemeanor. 

[The  Vi'^e-ChanceUor : — Is  that  bo  in  a  Case  where  an  Act  of  Parlia- 
ment declares  that  an  Act  shall  not  be  done,  and,  if  it  is  done,  that  the 
Party  shall  be  subject  to  a  specific  Penalty  (.A)?] 

•The  Witness  describes  himself  as  a  Stock  Agent.  [  '447  ] 

[The  Vict  Chanctllor : — I  take  the  Description  of  him,  iQ  tho 
Deposition,  to  be  the  PlaintifT's  Description.] 

In  Green  v.  Tfeartr,  the  Plaintiffs  had  employed  the  Defendants  as  their 
Brokers  ;  and  the  ground  of  the  Decision  was  that  the  Defendants  had,  by 
Contract,  deprived  themselves  of  tho  Protection  which  the  Rules  of  the 
Court  would  have  otherwise  afforded  them.  Here  the  Witness  is  required, 
by  the  Platntifia,  to  answer  as  to  TrMBteHoiii  k  vhtoh  the  De&Ddaots,  «Dd 
not  the  Platntifl&,  irere  oooeemed* 

The  Vicb-Ch.\ncellor  : 

As  the  Plaintiff  has  described  (he  WitoMi  M  a  Stock  Agent,  I  nrasl 
Uk9  H  for  granted  thtt  h»  k  006.  II  wie  not  BOOOSBttiy  lor  liim  to  state 
more  than  he  has  dioiie. 

The  Demurrer  must  be  allowed  as  to  the  Eighth  Interroga- 
tory ;  bat,  before  I  pronoonee  any  Decision  as  to  *the  Fifth,  it   [  *418  ] 
will  be  n^t  that  the  Point  as  to  the  liability  of  the  Witness  to 
be  indicted  for  a  MisdemeaDor,  after  the  time  for  sning  for  the  Penalty  baa 
expired,  ahoald  be  looked  into. 

Sir^.  ^^sn.* 

If  the  Demurrer  is  not  good  as  to  belli  the  Interrogatories,  it  ought  to  be 
OTOP'roled,  as  bemg  too  extensiye. 

(e)  See  31  Elis.  c.  5.  a.  6.         (d)  Anie^  Vol  I.  p.  404.         (e)  1  Youn.  &  Jer.  32. 
(/ )  2  Atk.  aa«.  (g)  S  Swaiia.'lS4 ;  m  104. 

ik)  Bc^ycut  WUtiamBy  in  a  Note  to  Tha  King  r.  Dickenson,  1  Sauad.  135,  says :  "  Tlic  dU- 
tinction  seems  to  be  this  :  where  a  Statute  makes  unlawful  that  which  \va»  lawful  before,  and 
appoints  a  specific  Remedy,  that  Remedy  must  bo  )>ursucd,  and  no  oilier.  Bnt  wlicrc  an  Of- 
fence wiis  antecedently  panishable  by  a  Common  Law  Proceeding,  as  by  Inuictmciit,  und  a 
SMate  prescribM  a  p«rtieol»r  Bemedy,  there  tneh  pordoitar  Bemedy  b  cnmobtiTe,  and  Pro« 
eeedings  may  be  had  either  at  Common  Law  or  nnder  the  Statute.  And,  in  lioUrtt  r.  Miott^  I 
Mood.  &  Malk.  192,  Lord  TenterJcJi.  C.  J.  ruled  that  a  Witness  h  not  excused  from  imsweriirg 
a  question  on  the  ground  that  the  Co'i  luft  tnqttirc  1  into  on  hi?  part,  woold  sabject  him  to  a 
Fanalty,  if  tii%  time  limited  tor  proceeding  for  Uxe  Feoaiiy  is  past. 
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1832.— Wyntt  V.  Sadler. 

Mr.  Turner  gave  up  the  Point  as  to  the  Witoen  beiog  sobject  to  an  In> 
dictnieiit  for  a  Mndemeanor^  after  the  time  for  suing  for  the  Penalty  had 
eUfiaed. 

The  Viee-Ckanedhr  allowed  the  Demnrrer  as  to  the  Eighth  Jnterrogato- 
17,  and,  as  to  80  much  of  the  Fifth  as  related  to  Transaetions  within  Two 
YiWBf  bat  declared  that  the  Witness  was  boond  to  answer  as  to  Transae- 
tsons  prior  to  that  time. 

His  Smmr  g^re  the  Witness  half  the  Costs  of  the  Demnrrer,  in  aaalogy 
to  the  Practice  where  two  Exceptions  are  taken,  one  of  which  saeeeeda, 
and  the  other  fuls. 


[  *449  3  W&iaHi  V.  W&iQHT. 

ISSS ;  Si  Aat^M^-^Btki-'C^ 

In  •  8nit  totttabUdi  a  WUl,  one  of  Ae  WiMMMM  oooU  not  depoie,  poti^Tdy,  to  Uie  dao  eih 

testation  or  it }  and  an  Issnc  was  directed,  at  the  Heir's  request  The  YeidkiWUBgaiilM 
tho  llcir :  bat  tUu  Court  gave  him  his  Custs  both  at  Law  and  in  Eqoitj. 

TmB  was  a  Suit  to  establish  a  Will  against  an  Heirat-Law.    One  <^  the 

Witnesses  to  the  WiU,  said  that  he  did  not  recollect  or  believe  that  the  Will 

was  signed  by  him  in  the  Testator's  presence.    The  Heir  then  asked  for  an 

It  sue  to  try  the  Validity  of  the  Will.  On  the  trial  of  the  Issue,  tlic  AVUl 
was  found  to  have  been  duly  executed  and  attested  ;  an  J,  on  the  Cause 
couiiii^  on  for  Further  Dircctloii-,  tlio  Will  w:us  esuldiahed.  The  Heir  then 
asked  ior  his  Coiita  both  a;.  Luw  aud  iu  £(^uity :  which  the  Court  grant- 
ed (a). 

Mr.  Beametf  for  the  Heir.  Sir  £.  ^ugden  and  Mr.  Barber ^  for  the  oth- 
er Parties. 


[  *460  ]  Wtatt  V,  Sadler. 

I88S:  4th  Auf^ii.—Praak^'^Eytg-dxOi  Order.— OmAut  of  Suit. 

Notn-ith8tnn(1in<^  the  Master  mny  hnvc  it?fn«e(l  an  Applirntion  nndor  the  66th  Order,  to  take 
the  pt'u&ecution  of  a  Decree  from  tlic  PhiiiitilT,  nnd  commit  it  to  another  Partji  the  Court  ia 
at  libcrtj  to  grant  the  AppUcatiuti,  the  Masttrs  Jadgmeot  not  bciog  final. 

This  was  a  Creditor's  Suit  Under  the  56th  of  Lord  X^ndftunft  Op- 

(a)  ^Sm  BauMS  on  Coati,  S4»  at  aegu 
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l8SS^-Ex  parte  Bnter,  In  n  Tjnw. 

ders,  an  Application  had  been  made  to  the  Mnxter,  on  behalf  of  two  per- 
sona named  Suter  and  Brooki'bank,  who  had  been  allowed,  by  the  Master ^ 
to  be  Creditors  on  the  Testator's  Estate,  that  the  further  prosecution  of  the 
Docrec  might  be  committed  to  their  Solicitor^  instead  of  the  Plainti^.  The 
Ma$ier  having  refused  the  AppUoatum,  a  Motion  was  now  madA,  on  behalf 
of  the  same  Persons,  for  the  same  purpose. 

Bfr.  jSftiy&t  and  ^Ir.  Koe,  in  support  of  the  Motion. 

Mr.  Pepi/8  and  Mr.  Wi^raham,  for  the  Plaintiffs,  said  that  the  66th  Or- 
der left  it,  entirely^  to  the  Master,  to  decide  whether  the  proseentioii  of  a 
Suit  should  be  taken  out  of  the  Plaintiff's  hands  or  not,  as  he  was  best  able 
to  judge  whether  the  Suit  bad  been  prosecated  with  due  dili^noe,  or  not; 
and  that,  in  this  Case,  tho  Master  had  exercised  his  Jodgmeal,  and  refosed 
to  take,  from  the  PlaintiiEi,  the  oondnet  of  the  Oanse. 

The  yiC8-CHAFCBI.L0B : 

I  eannot  t^gn9  with  the  connssl  for  the  Pluntiib,  as  to  their  eonstmetion 
of  the  Order,  that  the  Jfiislsr's  Judgment  is  to  be  Final :  and  I  am  of  opin- 
kn  that  thers  has  been  so  much  delay,  on  the  part  of  the  Plaintiffs,  in  this 
Case,  that  I  ought  to  make  an  Order  according  to  the  Notice  of  Motion, 

Costs  of  the  Motion  to  be  Costs  in  the  Canse. 


*£x  Parte  Babbib,  In  Kb  Ttab.  [  *461  ] 

1832:  6th  Aagast — Will. — Dei'iae. — Constrttdton. — MorfffOff*. 

Devise  of  all  Tesutor's  Freehold  Estates,  anU  all  bis  Farming  Stock,  licadr  Money,  Bi1!<«, 
Bondfl,  NoMf  and  other  S«ciirilies  for  Mooej,  and  all  the  Bitidiie  of  hb  Peraooal  Estate,  to 
Tratt«6i,  Ibeir  Hcin,  Execnton,  4e.,  In  Tratt  to  wll  bit  Real  Satates,  and  toadl,  fet  io  and 
emiTert  into  Monty  all  lib  Penonal  Estate,  will  pin  a  Uortgaga  an  Fee. 

By  Indentares  of  the  2d  and  3d  of  March  1821,  James  Beat  made  a  Mort- 
gage io  Fee,  of  certain  Messuages,  Lands  and  other  Hereditaments  in  York' 
shire,  to  Joseph  2^at,  for  securing  the  Repayment  of  550/.  with  Interest,  on 
the  8d  of  September  then  next. 

Joseph  Tyas,  by  his  Will,  dated  the  26th  of  October  1822,  after  bequeath- 
ing his  Household  Furniture,  Plate,  China  and  Linen,  gave,  devised  and  be- 
queathed all  his  Freehold  Messuages,  Dwelling-houses,  Lands,  Tenements  and 
Hereditaments  whatsoever  and  wheresoever,  and  all  his  Farming  Stock  and 
Utensils,  Ready  Money,  Bills,  Bonds,  Notes  and  other  Securities  for  Mon- 
ey, Book-debts  and  all  other  the  Residue  and  Remainder  of  his  Personal 
Estates  and  E&cts,  to  certain  Persons  therein  named,  tbcur  Heirs,  Ezecutors, 
▲dnumstialon  and  Aaslgpia,  according  to  the  Nature  and  Tenure  of  the  said 
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18Sa.—  £x  parte  Birber  In  re  Tju. 

EBtates  and  Pramtses  retfpeelirelj,  upon  Trast  ttot  tbej  or  die  SurriTon  or 
Sttfivor  of  then,  or  the  Heirs,  Exeenton  or  AdnriniBtratOFS  of  suoh  Sarrift* 
or,  shoald,  as  foon  aa  oonvemoiitty  might  be  after  hisdeoeaae,  either  by  Pub* 
Uo  Auotion  or  Prirate  Contract,  or  partly  by  PuUie  Aoetioo  and  partly  by 
Private  Contraet,  and  together  or  in  Parcels,  as  they  or  he  should  tbiak  fit^ 
absolutely  sell  and  dispose  of  all  and  every  his  said  Freehold  Estates  and 
Premises  thereinbefore  to  them  devised,  to  any  Person  or  Persons  wbomso-' 

evL'i,  tor  the  most  Money  ami  best  I'ricc  or  Prices  that  could  bo 
[  •452  j  reasonably  obtained  for  the  same,  and  should  convey  tho  'same, 
when  sold,  unto  the  Purchaser  or  Purchasers  thereof,  or  aa  he, 
she,  or  they  should  appoint,  and  also  should  sell  and  dispose  of,  collect,  get 
in,  and  convert  into  Money,  all  his  Personal  Estate  and  Effects  thercinbcforo 
to  them  bequeathed  (except  such  Part  thereof  as  should  consist  of  Ready 
Money)  ;  and  he  thereby  declared  and  directed  that  the  said  Trustees,  and 
the  Survivors  and  Survivor  of  tlicm,  and  the  Executors  and  Administrators 
of  such  Survivor  should  stan<l  and  bo  possessed  of  the  Monies  to  arise  and  be 
produced  from  such  Sale  or  Sales,  and  to  bp  °o  collected,  gott 'n  in  and  re- 
ceived by  them  as  aforesaid,  and  also  of  such  iieady  Money  as  he  might 
have  at  the  time  of  his  decease,  upon  the  Trusts  therein  mentioned^  aud  he 
thereby  appointed  the  said  Trustees  Executors  of  his  Will. 

Upon  a  Petition  presented  in  March  1832,  by  William  Barber,  the  sur- 
viving Trus  tee  of  the  Will  of  James  Beal,  the  Mortgagor,  it  was  refer- 
red to  the  Matter  to  inquire  whether  John  the  Infant  Heir  of  the 
Mortgagee,  was  an  Infant  Trustee  or  Mortgagee,  as  to  the  Hereditaments 
comprised  in  the  Indentures  of  March  1721,  within  the  6  Geo.  4,  c.  74,  and 
1  Will  4,  e.  60.  The  Master  certified  that  the  5r)0^,  together  irith  an  ar. 
rear  of  Interest  still  remained  due  from  the  JBslafie  of  the  Mortgagor  and  that 
he  was  of  opinion  that  the  mortgaged  Estate  passed,  by  TyM*%  Will,  to  the 
Devisees  therein  named,  upon  the  Trusts  therein  mentioned,  and,  consequent- 
ly, that  the  Infant  was  not  an  Idaat  Thistee  or  Mor^gp>gee  mthin  the  Acts 
mentioned,  or  either  of  them. 

Bather  then  presented  a  PetitioD,  prayuig  that  it  mi^^t  be 
deolarod  that  the  mort|^ged  Estate  did  not  *pa8S  by  the  Will,   [  *i6S  ] 
to.the  De^ees ;  and  that  it  mi|^t  be  referred  baek  to  the  MaO/tr 
to  review  his  Report. 

Sir  E,  Svtgden  and  Mr.  G^orrste,  for  the  Petttumer,  eited  QaUitrM  iUbst 
(a),  and  said  that  this  was  a  stronger  Osse  for  holding  that  the  mortgaged 
Estate  did  not  pass  by  the  Will,  beoaose  the  Testator  had  iHrected  bis  Free* 
bold  Estates  to  be  sold ;  and  therefore  that  it  ooold  not  pass  under  the  Devise 
of  the  Testator's  Freehold  Estates ;  and  that  the  Case  cited  was  an  express 

(a)  »  Btra.  A  CMm.  W, 
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ISSa^Ex  parte  Barber  la  re  Tjrai.  " 

Dedaoa  that  il  coiikl  nol  pais  under  the  words,  ^*  Seearitles  for  Mbnej." 

Mr*  JOu^Bwortkf  in  support  of  the  Report,  nid  that  Q^Ukn  t*  ilott  was 
an  AMnntj  in  his  &Tor ;  for  it  appeared,  hy  the  Jndgpent,  that  if,  as  in 
thii  Case,  Ihe  worda  **  H«n*'  had  heen  fomul  in  the  GhMise  in  which  the 
Teetator  diapoaed  of  his  fleenriliea  fior  Hone/,  the  Gonrt  oonld  ha?e  held  that 
the  mortgaged  Eatatedid  pass  bjrtbe  WilU  MinwiM  t.  Cooper  (^d)  ;  SUbor^ 
•ekildt  V.  SMiU  (c)  ;  Ex  parU  WkUaare  (f). 

Sir  £.  Sugdin^  in  reply : 
It  is  elear,  from  the  Trusts  to  which  the  Freehold  Estates  mc  di;Jicated, 
that  the  Testator  was  spcakin«;  of  his  own  Property  only,  auJ  that  he  did  not 
mean  to  include  the  mortgaged  Estate.    It  is  also  clear  that,  in  the  subse- 
quent part  of  the  Clause,  bo  was  disposing  of  his  Personal  Property 
only.    Tlic  money  passes,  Imt  the  Security  for  it  doci  not.    'This     £*464  j 
Case  is  not  distinfriiishable  from  (jrallUrtw.  Moss.    Was  there 
more  inconsistency  in  giving  the  mortgaged  Estate  to  the  Family  of  the  Tes- 
tator, in  that  Case,  in  succession,  tiian  in  diret  im::^  it  to  be  sold.    In  Jleji- 
miie  V.  Cooper  the  words,  '*  Mortgages  and  {Securities  for  Money''  were 
Ti3cd  ;  and  it  was  a  separate  Devise  to  the  Testator's  Widow. — The  mortgaged 
Premises  did  not  pass  under  the  word  **  Freehold  Estates,"  as  the  Testator 
had  devised  them  for  Sale,  as  his  own  Property  ;  and  they  cannot  pass  as 
Securitiea  for  Monej,  for  the  Teatator  haa  confined  thoae  worda  to  Penonal 
Property. 

The  Viob-Ghakcellob  : 
There  ia  a  distinction  hetween  thia  Gaae  and  ChUUro  v.  Jftftt .  In  that 
Gaae  the  Teatator  deriaed  aU  Ua  Manora,  Bfearaagea,  Farna,  Landa,  Tenp 
enenta.  Tithes,  HereditameDts  and  Estate,  to  the  Troitoea,  their  Heira  and 
Assigns,  nnlil  snch  time  aa  W,  JS,  Short  ahonld  attain  his  Age  of  21  yeara ; 
or,  m  ease  of  his  death  hefore  he  4iaU  attwa  that  Age  without  leaving  Issne 
Male  of  his  Bodj  lawfully  begotten,  then  nntil  snch  lime  aa  hia  Siator,  JUarif 
ShoTO^  shall  attain  her  Ag^  of  21  years :  and  then  the  Trusts  are  declared 
af  the  Beal  Estates.  In  a  sobseqaent  part  of  his  Will,  the  Testetor  beqaeatha 
liis  Stock  in  Trade,  Cotton-mill,  Machinery,  Cupola  Fnmace,  Mineral  TooU, 
Implements  and  Utensils,  Ready  Money,  and  Semariiits  for  Mon^,  Debts, 
Personal  Estate,  Eflfects,  of  what  nature  and  kind  soever  and  wheresoever, 
to  the  Trustees,  their  Executors,  Administrators  and  Assigns.  And  Mr. 
Justice  Bayleij  states  it  to  bo  the  opinion  of  the  Court  that  the  Mortgaged  Es- 
tate would  not  pass  under  that  Clause,  because  the  word    Heirs"  was  not 

(i)  10  Price,  78.  (c)  8  T.  R.  118.  {d)  Bladd.  &  Geld.  S71. 

(•yaT.kao.      (/)  i8HidM<Hii7wi,safi.iiociw 
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1832.— ManhaU  v.  Oxford. 

found  in  it.  But,  in  this  Case,  there  is  one,  general  Gift  of  the 
[  *455  ]   Testator's  ^Freehold  Messuages,  Dwelling-house,  Lands,  Tene- 
ments and  Hereditaments  whatsooYerand  where8oe?er,  and  all  Hia 
Fanning  Stock  and  Uteoails,  Readjr  Money*  Bills,  Bonds,  Notes,  and  other 
SeeurUUifir  Money ^  Book-debts,  and  all  other  the  Residue  and  Remainder 
of  his  Personal  Estate  and  ESectSyto  the  Trustees,  their  Bkirt,  Fxecutors, 
Administrators  and  Assigns.    So  that  here  the  two  Gifts  are  eombined  :  and, 
in  that  respect,  this  Case  difforsfrom  GaUiers  v.  Moss.    Then,  having  giv- 
eu  the  Property  to  the  Trustees,  their  Hehs,  Executors,  Admimsuators  and 
Assij^ns,  he  directs  them  to  sell  and  dispose  of  all  his  Freehold  Estates,  and 
to  sell  and  dipose  of,  collect,  ^.  i  in  aud  coavei  t  mio  Money  all  his  Personal 
Estate  and  Eflfects  thereinbefore  bequeathed  to  them.    I  think  that  a  }>lciiu 
Intention  is  manifested,  by  the  Language  of  this  Will,  that  complete  Do- 
minion, for  the  purpose  of  converting  the  whole  Estate  into  Money,  should 
be  given  to  the  Trustees;  and,  in  that  lespcct,  it  differs  from  ixallier^  v. 
Moss, 

My  opinion,  therefore,  is  that  the  j\faf>ter  is  right:  I  will  however,  if  the 
Parties  wish  it,  send  a  Case  for  the  Opioiou  of  a  Court  of  Law  upon  the  Ques- 
tion (^). 


[       3  'Ma&shall  V,  Oxford. 

1832  :  6th  Angnst. — Solicitor  and  Client. — Costs  of  Taxation. 

The  Plaintiff  bad  obi«!iied  an  Order  for  Taxation  of  bis  Solidloi's  BOl  tmonniing  to  aOSf . 

The  Solicitor,  witli  tlic  ^fasrel\<l  p«  rmiwion,  atruck  out  certain  Items,  as  having  been  insert- 
eil  I'V  mistake.  The  Bills  were  then  taxed,  nn  !  li>.s  tliiiii  a  St\fh  -was  taken  off.  !>nt,  if  the 
Items  »truck  out  were  included,  then  more  tliun  a  Sixth  woiitd  hiivc  been  taken  oti".  Held 
that,  as  Icds  than  a  Sixth  had  been  taken  off,  the  Plaintiff  mu«t  pay  the  CosU  of  Tuxaiiotu 

An  Order  had  been  obtamed,  hj  tbe  Plaiottff,  for  the  Taxation  of  his 
Solicitor's  Bills  of  Costs  in  this  Cause,  amovntinff  to  3992.  After  the  Bills 
had  been  carried  into  the  MiuUt'9  Office,  the  Solieitor,  with  the  Miuter^s 
permission,  stmclL  oat  certain  Items,  which,  as  he  allegedi  had  been  inserted 
by  mistake.  Tbe  Bills  were  then  taxed,  and  less  than  a  Sixth  was  taken 
oiT;  bat,  if  the  Items  straok  oat  had  been  included,  more  than  a  Sixth 
would  hare  been  taken  off. 

The  SoUdtor  now  petiHoned  that  the  Plaintiff  mi^ht  pay  the  Costs  of 
Taxation. 

{g)  No  Caae  WM  tnknn. 
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im.— S«f«m  T.  FlMeh«r. 

Mr.  Kmghty  for  the  Solicitor,  contended  that  he  wa»  entitled  to  be  paid 
the  Costs,  as  less  than  a  ;Sixth  had  been  taxed  oflf. 

Mr.  Ching,  for  the  Plaintiff,  cited  Rigby  v.  Edwards  (a),  and  said  that, 
in  Pi/iches  v.  Jievett  (5),  Lord  Uldjn,  C,  reviewed  his  decision  in  Vr/vAy 
V.  £dw<Mrds^  and  seemed  to  doubt  the  propriety  of  what  he  had  done  :  that, 
in  this  Case,  the  Solicitor  had  delivered  his  Bills,  to  his  Client,  amounting 
to  a  particular  Sum  :  that  the  Order  for  Taxation  identified  those  Billfl,  bj 
stating  them  to  amount  to  that  Sum  ;  and,  therefore,  that  the 
•Items  which  the  Solicitor  had  struck  oat,  ought  to  be  considered  £  •457  ] 
as  taken  off  on  Taxation  ;  and,  conaeqaentljy  that  the  Costs 
ought  to  be  paid  by  the  Solicitor. 

The  Vice-chancellor  said  that,  in  Pytche9  v.  Revetty  Lord  Eldon  had  not 
doubted  the  propriety  of  his  decision  in  Righy  v.  Edwards^  and  that  as,  in 
tliis  Case,  less  than  a  Sixth  had  been  taken  off  the  Bills  oo  TaxAtioo^  ibe 
Costs  ougjht  to  be  paid  by  the  Plaintiff. 


SsTXBir  V«  FbHIDOBBB. 

1S32 :  Ist  IforeiDber.— CVtkci  Bdi—Bill  of  DiKov€ry,—JCkendmmt. 

Dcfcmlnnt  filed  a  Cross  Bill  for  a  Discorerj.  The  plaintiff  ia  the  original  Suit,  took  an  Of- 
fice-copy of,  bat  did  nut  aiuwer  the  Cross  Bill.  After  the  bearing  of  the  origioal  Cause, 
Defendant  MBendad  bb  Cnm  Bill,  by  praying  relie£  Hdd  that,  under  tke  eboomstances 
he  WW  H  Uborly  M  to  do. 

The  original  Bill  was  filed  by  the  Assignee  of  ;i  Share  of  a  Legacy,  for 
pajment  of  that  share.  The  Assignor  filed  a  Cross  Bill  for  a  Discovery, 
•Ikgpng  that  the  Assignment  had  been  obtained  by  Fraud.  The  Plaintiff  to 
the  original  Bill  had  taken  an  Office  copy  of,  but  had  not  put  in  any  Answer 
to  the  Gross  Bill ;  and,  the  original  Suit  having  been  heardf  the  Bill  of  I>i»- 
became  useless.  The  Plaintiff  in  the  Cross  Bill  then  amended  it,  by 
fionvertiDg  It  into  a  Bill  for  Belief,  but  did  not  introdaee  anynewAUega- 
tion. 

Mr.  Himer,  for  the  Plaintiff  in  the  original  Suit,  now  moved  that  the 
Amendment  in  the  Gross  Bill  might  be  expunged,  and  that  bta  Client 
niigjbt  be  paid  the  Costs  he  had  incurred  in  the  Cross  Suit*   Buttenfforth  t. 

(a)  5  Madd.  20.   The  Motion  to  discharge  the  Order  made  in  that  Case,  is  reported  in 
Beames  on  Costs,  8S2. 
(»)  BemsooOoits,  SSI. 

(a)  16  y«t.  SBSl 

Voi#.  V.  86 
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Mr.  Jeremyy  for  the  Plaintiff  in  the  Cross  Bill,  said  that,  in 
[  '4^8  ]    the  Case  cited,  the  Amendment  was  made  after  'Answer,  and 
that  it  appeared,  from  the  Judgment,  that  that  \?d8  the  principle 
Ufon  which  the  Decision  proceeded. 
The  Vice-Cuancellor: 
I  think  that,  under  the  special  circumstances  of  this  Case,  Mr.  Jtmnya 
Client  ought  to  be  at  liberty  to  convert  his  Bill  of  Discovery  into  a  Bill  for 
Belief.    A  Cross  Bill  \a  to  be  treated  with  greater  indulgence  than  an  orii^i- 
nal  Bill.    I  shall  not,  therefore,  grant  the  Application,  but  shall  order  the 
question  aa  to  the  payment  of  Costs,  to  stand  over  till  the  hearing  of  the 
Cross  Cause  :  nor  shall  I  give  anj^  Costs  of  the  Application,  as  it  is  a  new 
Point 


PyNB  V,  FilANKLIN. 
1889  :  8d  Noveraber^SiUL— Cbmfiriiefte. 

Testator  gnvc  200/.  to  c«ch  of  his  Nieces  and  their  Children,  to  be  paid  within  nine  months 
niter  tlic  death  of  his  Wife,  amongst  his  Nieces  and  their  Children,  as  his  Wife  shonld  bjr 
Will,  s))>)K>iDt.  Tho  Wife  died,  without  having  made  anj  Appointment.  The  Executors, 
within  nine  months  aAer  her  deaths  paid  <he  Lcgadea  to  the  Niccec.  They  ■ftenvaidg  dksd 
without  having  had  any  ChiMzen.  Hdd  that  the  Payment  wn  piopcily  toMin. 

Testator  bequeathed  tho  Residue  of  his  Pcrsonsil  Estate  to  his  Widow* 
subject  to  the  |»ayment  of  two  Legacies  of  200/.  each,  to  his  Nieces,  AgneM 
and  Frances  and  their  Children,  to  whom  he  gave  the  said  Legacies,  and  to 
be  paid,  in  Nine  Months  after  the  death  of  his  Wife,  in  such  Shares,  Pro- 
portions, manner  and  fcrm,  as  his  Wife  shonld,  by  her  Will,  appoint,  amoiig|it 
his  Kieees  and  their  Children. 

The  Wife  died  without  hating  made  any  Appointment ;  and, 
[  *459  ]   mthin  Nine  Months  after  her  death,  the  Easontore  *pakl  the  Le- 
veies to  the  Kiecea.  Both  of  them  afterwards  died,  withont 
ever  having  had  any  Issne. 

The  qnettioD,  on  the  hearing  of  a  Petition  In  this  Oanse,  was  whether 
the  Payments  had  been  properly  made,  so  as  to  entitle  the  Ezeenton  to  be 
allowed  them  in  their  Aeconnts,  or,  In  other  words,  whether  the  Nieees 
were  entitled  to  the  Legacies,  for  their  Lives  only,  in  whieh  case  they  had 
fallen  into  the  Besidue  of  the  Testator's  Estate. 

Mr.  K,  Parker^  in  support  of  the  Petition. 

The  Vk^ChMeelhr  said  that  the  Legacies  were  directed  to  be  paid  with- 
in Five  Months  after  the  death  of  the  Widow,  and,  aeneither  of  the  Nieces 
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hti'l  a  Chil'i,  there  were  no  Persons  to  whom  the  L?^acles  coulvl  be  paifl,  ex- 
cept the  Ntrr{><^,  they,  thereforr.  mnst,  nf  ncressitv,  take  the  whole  of  the 
Legacies ;  and,  consequently,  that  the  Paymenta  had  beea  properly  made 
and  ought  to  be  allowed  (a). 


•Stols  ».  Siuu.  [  '460  ] 

1832:  "th  "Sorcwiher  — Practice.— Evidence. 

A  Party  cannot,  at  the  hejirinp,  pive  «erontlarT  Eridcnrc  of  iho  (  rinictits  of  a  Docament  in 
hit  Adrcrsarjr's  possesttioa,  ualces  iic  ha&  givea  him  Notice  to  produce  it.  The  Depositions 
mn  aot  sofldttit  Kodee. 

At  the  hearing  of  this  Caose,  the  Plaintiff's  Coansel  proposed  to  ^ve 
seeondary  Evidence  of  a  written  Instrument  which  was  in  the  Defendant's 
possession.  The  Defendant's  Coonsel  objeeted  to  the  admiasibility  of  sach 
Evidence,  on  the  ground  that  no  nodee  to  produce  (he  ori|^Dal,  had  been 
given  to  the  Defendant. 

The  Plaintiff's  Counsel  then  cited  Wood  v.  iSVnVHanc?  (6),  in  which 
Case  Sir  WiUiam  QraiU,  M.  R.  decided  that,  in  thia  Court,  it  was  not  nec- 
essary to  g$?e  notice  to  produce  a  written  Instrument  in  the  possession  o£ 
an  adverse  Party,  because  that  Party,  before  the  hearing,  must  be  fully  ap- 
prized, by  the  Depositions,  of  all  the  Parol  Evidence  given  on  the  other 
side,  and  must  know  that  tiie  contents  of  the  Instrument  in  his  possession^ 
ironid  come  mto  ijnes^on. 

The  Vtet-C^aneeUor  said  that,  on  a  former  occasion  («)  he  had  decided 
contrary  to  Wood  7*  StriekUmdf  hecanse  he  thought  that  the  grounds  on 
which  tiiat  decision  had  been  made»  were  insufficient ;  hut  (hat  he  was  wil- 
ling to  have  the  point  argued^  in  order  that  the  Practice  might  be  settled. 

The  objection  was  afterwards  waived. 

SirJSr.  Sujfdmiy'Mr.  Kidfii^  and  Ur.  SV^etfovs^  wer«  Counsel  In  (he 
Cause. 


•Kwo  v.  Shbitbs.  [  Mei  ] 

1832:  12th  NoTCraber. —  Will.— Construction— F'^tnf^. 

Testator  deviicd  all  his  Goods,  ChixttcU,  Estate  and  Effects,  of  what  Nature  soercr,  and  where - 
toerer,  not  thereby  otherwbe  dujposed  of,  to  his  Executors,  npon  the  Tmts  after  mcntioa' 

(a)  Cook  r.  Cook,  S  TtiB.  S4f .  (»)  2b  Oarnhmwortk  v.  Ikwm^  Hor.  ISSl. 

{4  Illiff.461., 
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1632  — King  T.  Slirivea. 

ed.  Ha  Ann  wQIed  that  all  his  Debts,  &c.  should  be  paid,  and  that  what  remained  of  hi« 
FersoDal  Effects  should  be  approprif>tf.l  for  the  bonefu  of  his  Family,  aa  his  Exemiora 
should  think  proi)er  ,  next  In-  willed  that  his  Family  should  be  placed  in  bis  Farm,  subjcci 
to  the  direction  and  control  of  his  Executors,  and  that,  when  his  youngest  Stn  attained  *1, 
it  ilioald  be  sold.  Aid  the  Frodoee  divided  anmigtt  bis  Wife  and  CaiildKO.  Held  that  the  , 
legal  fee  in  the  Furm  passed  tP  the  Eatecut«»i«  aad  that  thflj  «eie  entitted  to  idl  it  for  pay- 
ment of  the  Teatator'a  Debit. 

William  King,  Farmer,  being  seised  of  a  Freehold  Farm,  in  the  Coun- 
ty of  bcdfordy  maae  his  Will,  dated  the  loth  ol  January  1823,  which  was 
as  follows  :  **  I  give  and  bequeath,  unto  my  Brothers,  James  King  and 
John  Kiny,  all  my  Goods,  Chattels,  Estate  and  Effects,  of  what  nature, 
sort,  kindy  quantity  or  quality  aoever  and  wheres jr>  er^  not  hereby  othertmse 
disposed  of  J  upon  Trusts  and  to  and  for  the  Ises,  Intents  and  Purposes 
hereinafter  mentioned,  viz.  First,  I  will  that  all  my  just  Debts,  Funeral  Ex- 
penses, &c.  &c.  be  fully  paid  and  discharged,  and  that  whatsoever  remains 
(after  such  discharge)  of  my  Personal  Effects,  shall  be  appropriated  to 
the  Use,  Interest  and  !>' m  fit  of  my  Family,  now  residing  with  mc,  that  is 
to  say,  my  Wife  Helena  and  eight  Sohb  conjointly,  in  such  way  and  manner 
as  shall,  in  the  discretion  of  my  Executors,  appear  most  proper.  iSecondlj, 
I  will  ai»d  appoint  that  my  Family  now  residing  with  me  as  aforesaid,  be 
placed  in  the  Farm  (my  own  Est:, te  and  at  present  occupied  by  myselt^  to 
occupy  and  manage  it  for  their  rnntunl  advantage,  until  my  youngest  Son, 
now  about  Five  Years  old,  shall  arrive  at  the  age  of  21  Years,  yet  never- 
theless under  the  direction  and  control  of  my  said  Executors,  who  shall 

have  the  power  to  interfere,  in  case  any  Difference  or  Misunder- 
[  *462  J    standing  'shall  arise  between  them,  to  use  their  best  endeavour 

to  reconcile  such  Differences,  or  rectify  such  Misunderstanding, 
to  secure  peace  and  harmony  among  them,  and,  if  this  object  cannot  other' 
wise  be  effected,  I  will  and  desire  them  to  ezercbe  the  discretionary  power 
I  have  herein  given  them,  bj  making  such  Regulations  or  even  Separations 
among  them  as  may  appear  necessary  for  this  important  purpose.  Further' 
more,  thirdly,  at  the  period  above  alluded  to  (viz.  when  my  youngest  Son 
shall  have  attained  the  age  of  21  Years,)  I  will  and  appoint  that  my  said 
Estate  shall  be  disposed  of  or  sold,  and  that  the  Prodnoo  thereof  shall  be 
divided  into  .Three  eqaal  parts,  and  that  Two  of  those  parts  be  divided, 
equally,  between  all  my  Children,  (nine  (a)  in  Number),  Share  and  Share 
alike.  I  will,  moreover,  that  the  one  remaining  Third  Part  be  placed  at 
Interest,  on  good  Secnritj,  for  the  benefit  of  my  Widow,  during  the  term 
of  her  natural  Lifii,  or  SO  long  as  she  shall  continue  my  Widow,  and,  at  her 
demise,  or  in  ease  of  a  second  marriage,  I  will  also  that  the  said  Ihhrd  Part 

(a)  So  an  Bfief. 
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appropriated  to  her  use  durinpr  lier  natural  Life,  fhall  likewise  he  called  in 
and  divided  among  my  surviving  Children,  iu  like  manner  as  the  other  two 
Third  Parts,  Share  and  Share  alike  ;  and  I  do  hereby  nominate,  constitute 
and  appoint  the  above  named  Jame9  Ming  ami  King^  Executors  of 
this  my  Will." 

The  Testator  died  in  February  1825.  At  the  time  of  hia  decease  he 
was  seised  in  Fee  of  the  before-mentioned  Farm,  atid  of  no  other  Freehold 
Estate.  The  Farm,  was,  at  his  death,  sabjeot  to  a  Mortgage  for  a  Term  of 
Tears  created,  by  the  Testator,  forseooring  3001.  aod  Interest;  which 
Principal  Sam,  together  with  an  arrear  of  Interett,  remained  due. 

*The  Testator  left  his  Wife  and  eight  Sona  him  surviving.  At  [  ] 
tb.c  time  of  filing  the  Bill,  the  yoaqgefct  Son  was  15  Years  old. 
Beiidee  the  Mortgage  Debt,  the  Testator,  at  his  Death,  was  indebted  to  vari- 
ona  Persons  by  simple  Contvaet ;  and,  hia  PerMoal  Estate  being  insufficient 
to  paj  his  DebtR,  hia  Executors  entered  into  a  CSontract,  with  the  Defendant 
WUHam  Shmea^  to  aeU  the  Farm  to  him  for  pa^at  of  the  Teattlor'a 
Behu. 

The  BiU  waa  filed  to  compel  a  Specific  Performaoee  of  the  Contract.  The 
Defendant  objected  to  the  Title,  on  the  groond  that  no  power  to  Sell  or 
Mortgage  the  Farm,  waa  given  to  the  Plaintifi  y  for,  although  the  Teatator, 
bj  hia  Will,  gave,  to  the  Pluntalb,  all  hia  Gooda,  Ohattela,  Eatata  and  £f- 
fecta  not  thereby  otfaerwiae  diapoaed  of,  for  payment  of  hia  Debta,  yet  each 
Giii  waa  not  intended  to  mclade,  and  did  not  and  ooold  not  inolnde  any 
other  than  the  Teatator'a  Peraonal  Eatate.  The  JUagUr  havbg  reported 
agamat  the  Title,  the  Plamtilb  axcepted  to  the  Report. 

Sir  JB,  Sugdm  and  Mr.  CmnfbeU^  In  aapport  of  the  Exceptions,  said 
that  a  giift  of  all  a  Teatator'a  Estate  of  what  nature,  sort,  kind,  quantity  or 
quality  floever  and  whereaooTor,  though  preceded  by  the  words,  ^  Gooda 
and  Chattels,"  waa  aofficient,  according  to  the  decided  Casea,  to  pass  a  Real 
Estate ;  that,  if  there  conld  be  any  doubt  whether  the  Farm  agreed  to  bo 
aold,  passed  by  the  first  Clause  in  the  Will,  it  was  removed  by  the  Context : 
for,first,the  Executors  were  directed  to  pay  the  Testator's  Debts;  secondly,' 
to  pl  ice  his  Family  in  the  management  of  the  I'  arm,  subject  to  their  control 
and  interference  ;  and,  thirdly,  tli.iy  were  to  sell  tho  Faioi  ut  a 
•particular  period,  and  to  dispose  of  the  Produce  in  a  certain  [  '464  ] 
manner. 

Mr.  R.  Roupell,  in  support  of  the  Report,  said  that  the  word  "  Estate," 
coupled  with  words  applicable  to  Personalty  only,  did  not,  oi'  necesjiity,  pass 
Real  Estate  :  that  the  words,  "not  hereby  others  use  disposed  of,"  were  con* 
elusive  of  the  question;  as  the  Farm  wa%  otherwise  disposed  of  hy  the  \S'ill ; 
that  the  Testator  contemplated  that  his  Personal  Estate  would  be  more  than 
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sufficient  for  payment  of  his  Debts,  as  he  had  directed  how  the  Surplus  of 
it  should  be  disposed  of:  that  he  had  directed  that  his  Famd_y  should  be  put 
into  the  possession  of  the  Farm,  and  had  restricted  the  power  of  interfering 
given  to  the  Trustees,  to  cases  of  Family  Disputes  ;  and  that  he  had  directed 
that  the  Farm  should  be  sold  at  a  particular  period,  which  would  have  been 
useless,  if  he  had  intended  that  it  should  be  sold,  in  the  first  instance,  for 
payment  of  his  Debts.  ItailU  v.  GaU  (6)  ;  Wilkimon  v.  Manyland  (O  ' 
Shaw  V.  Bull  (  (?). 

The  Vick-Chancellor  : 

It  is  plain  that,  according  to  the  true  construction  of  this  Will,  the  legal 
Estate  in  Foe,  in  the  Farm  contracted  to  be  sold^paaaed  to  Trustees.  Sup- 
posing that  the  first  words  alone  are  not  sufficient  to  pass  it,  yet,  when  we 
hok  at  the  whole  Will,  no  doubt  can  be  entertained  upon  the  subject.  The 
Xestaior  first  wills  that  all  his  Debts  shall  be  paid,  that  is  so  far  as  his  Prop- 
erty will  extend.  He  supposes  that  it  will  be  more  than  sufficient 
[  *466  ]  for  that  purpose.  He  then  directs  his  family  to  be  pat  in  *po3- 
session  of  the  Farm,  snbjeet  to  the  control  and  interference  of  his 
Ezeentors  in  certain  cases ;  and  then  they  are  to  sell  it  at  a  given  period.  I 
cannot,  tberefbre,  bnt  think  that  the  Legpil  Estate  in  Fee  passed  to  the  Ex- 
ectttors.  Bat,  although  my  opinion  is  very  clear  upon  the  poiot,  I  will  send 
a  Case  for  the  opinion  of  a  Court  of  Law,  if  the  Purchaser  wishes  it. 

The  Purchaser  took  a  Case  for  the  opinion  of  the  Judges  of  the  Common 
Pleas,  who  certified  that  the  Executors  were  entitled  to  sell  and  convey  tiie 
Farm,  to  the  Defendant,  for  payment  of  the  Testator's  Debts 

The  Cause  came  on  to  be  heard,  for  Further  Directions,  on  the  26th 
April  1884,  when  the  Vtee-ChanetUor  confirmed  the  Certificate,  allowed  the 
Exception  and  decreed  a  Specific  Perfi>rmance  of  the  Contract,  and  that 
the  Purchase-money,  with  Interest  at  42.  per  cent,  from  the  day  mentioned 
in  the  Agreement,  together  with  the  Costa  both  at  Law  and  in  Equitj, 
should  be  paid  by  the  Defendant 


[  MSG  ]  •TuBNKB  V.  Fredkmck. 

1832 :  18th  Norember.— 1^//. — Gmttnuiion.— Cross  LmUations, 

Toitator  gave  an  Annuity,  to  which  ho  was  entitled  for  the  life  of  to  his  Daughter  L  for 
life,  and,  after  her  death,  to  her  Children,  but  if  she  should  not  have  any  who  should  sar» 
Tive  ilien  to  aneh  Panons  is  should  ihen  be  entitled  lo  the  Ttetator'f  PerMHiel  Bstete. 
lie  then  diiposed  of  all  hia  Stiate  amoogst  hta  Sooa  and  Daoghian,  giving  the  Shane  of 

(b)  3  Vex.  48.  (r)  Ci 0  Car.  14  7. 

{d)  IS  Mod.  5SS.  («)  Su  10  Biog.  23d. 
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bU  Sons  to  ihcm,  ab^lutcly,  and  the  Shares  of  his  Daoghtcr  to  Trustees  for  them,  for  thdr 
voipeef  tve  lirti,  ftnd,  after  their  <te«tbf  r«qMcliWf  ,  to  apply  the  Interest  of  the  Shares  of  his 

Daughters  respectively,  for  the  Maintenance  of  their  respective  Children  until  they  attnined 
21 ,  and  then  to  divide  the  Prim  ijial  nmonjjst  such  Children  re^pccfivclv,  os  should  nttnin 
that  nge.  But  if  all  such  Clitldrcn  of  liis  Daughters  rttpeUivdy^  or  both  of  thctn,  should 
die  uuder  21,  then  upon  tniht  to  pa/  the  said  Trttst-montif,  to  such  Persons  as  should  then  be 
entitled  to  hia  Penonal  Estate.  one  of  the  Testator's  Danghtets,  died,  leaving  Children 
who  attained  SI :  then  L.,  ihe  only  other  Danghtci ,  died  without  Issue.  Held  that  Cross 
Limitations  were  not  »i  I  •  in  y  licd  hctwecii  the  Cliildrcn  of  the  D^iughtcrs,  nnd  thnt  tho 
Persons  who  were  to  take  luiiier  tlie  Gift  over,  were  not  sufKciently  descrihcd.  aiid.  thcreforei 
that  the  Auouiiy  aud  L.'m  Shar«9  of  tlie  Kebidue,  mubt  go  as  in  cose  of  an  Intestacy. 

Sir  Geas£B8  Frederick,  EDight,  by  his  Will,  dated  the  20th  of  Sep- 
tember 1784»  gave,  to  bis  Execotors,  an  Annuity  vbicb  he  bad  purchased 
for  the  life  of  his  Son  Hdward,  upon  Trust  to  pay  the  same  for  the  separate 
use  of  bis  Daughter  during  her  life.  If  bis  Son  JBdtpard  should  so 
long  live,  for  her  separate  use.  And  he  directed  that,  in  case  his  Son  ^<i> 
wird  should  surrire  his  Daughter  Xuey,  his  Thistees,  after  his  Daughter's 
decease,  should  pay  the  Annuity,  duriug  his  Son  Hdwartti  life,  amongst 
the  Child,  or  Children  (if  ^^^^  oi^O  ^  Daughter  Zu<;y,  share  and 
diare  alike,  but  if  she  should  die  without  having  any  Child  or  Children,  or 
such  Child  or  Children  should  die  in  the  lifetime  of  his  Son  JSdward^  then, 
that  the  Executors  should,  from  thenceforth,  pay  the  Annui- 
ty to  and  amongst  9ttch  Penon  cr  PerwM  at  $hould  then  be  *en*  [  *467  ] 
UtUd  1o  Penonal  Estate.  And  the  Testator  gave  all  his 
Beal  and  Personal  Estate  to  bis  Ezeoutors,  in  Trust  to  sell  the  same,  and, 
out  of  the  Money  thereby  arising,  after  payment  of  his  Debts  and  Legacies, 
to  pay  to  his  Son,  CW2es,  for  his  life,  an  Annuity  of  2001. ;  and  he  gave 
tho  Besidue  of  the  Money  arising  as  aforesaid,  to  his  Sons  Thomoi  Lennox 
FMeridk  and  Edward  Boneawtn  F^edrnth^  and  his  Daughters,  Augusta 
and  Xitey,  equally  to  be  divided  amongst  them,  the  Shares  of  his  Sons  to 
be  p^d  to  them  respectively,  but  the  Shares  of  his  Daughters  to  be  invest- 
ed in  Government  or  Beal  Securities,  in  the  Names  of  his  Executors,  upon 
Trust  to  pay  the  Interest  or  Dividends  thereof  to  bis  Daughters  Augusta 
and  Zucg,  respectively,  for  their  lives,  for  their  respective  own  sole  and 
separate  use,  and,  from  and  after  the  decease  of  his  said  Daup;hters  respec- 
tively, in  Trust  to  apply  the  Interest  or  Dividends  of  the  Shares  of  his 
Daughters  respectively,  in  the  Maintenance  and  Education  of  their  respec- 
tive ChildicM,  until  such  Ciiil  lren,  if  more  than  one,  sliuulJ  respectively 
attain  the  age  of  and  then  to  divide  the  Principal  amongst  such  Chil- 
dreji  respectively  as  should  attain  that  a^e  :  "  But  if  aU  such  Child  or  Chil. 
dren  of  my  salt!  Daughters  respectively,  or  both  of  them,  shall  die  under 
the  age  oi  21,  ihen  upon  Trust  tliat  ray  said  Executors  shall  and  do  pay 
the  said  Truet-mon^  and  the  Interest  and  Proceeds  thereof,  to  such  Per- 
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•on  or  Persons  as  shall  then  be  entitled  to  my  Personal  Estate  and  he 
appointed  his  Son,  Thomas  Lennox  Frederick,  ami  Loayk  Carlton,  Execu- 
tors of  his  Will. 

The  TesLator  dit'd  in  Ducemlier  1786,  leaving  his  Children  oaXDed  in  bis 
Will  surviving  him. 

[  '468  ]       'The  Executors  converted  into  Money  all  the  Testator's  Real 
and  Personal  Estate,  and  paid  one  Fourth  of  the  Prootteda  to 
Jn^dward  Botcmven  Frederick^  auoihtr  i  ourlh,  to  I'hovias  Lennox  Fred- 
erick ;  and  they  invested  the  two  other  Fourth  Parts  as  directed  by  the 
Will.    Chat  leg  Frederick  died  in  1789,  intestate,  and  FI.  B.  Frederick 
took  out  AduiHjistration  to  bim.    Thomas  Lennox  Frederick  survived  his 
Co-executor  c'ar/io«,  and  died  in  November  1799,  having  appointed  his 
Widow  his  Executrix,    fehe  aitei wards  died,  and  appointed  the  Plaintiffs 
her  Executors,  who  thereby  bocauje  the  llepresentatives  of  T.  L.  Fredericky 
and  also  of  the  Testator.    Auyaata  married  T.  Prctoott,  and  died  in  IHOtJ, 
leaving  her  Husband  and  five  Children  surviving  her,  and  her  Husband 
took  out  Administration  to  her.    After  her  decease,  the  Executors  divided 
one  of  the  Fourth  Parts  of  the  Testator's  Estate  which  had  been  invested 
as  before  mentioned,  amongst  ber  Children.    Lua/  died  in  September  18dl» 
without  Issue.   £dward  Boscawen  Frederick  was  her  Executor. 

The  Stock  purchased  with  the  Fourth  Part  of  the  Testator's  Property  to 
which  his  Daugbter  Lttey  bad  been  entitled  for  lifo^  etUi  remained  in  tbe 
Karnes  of  his  Ezeeators. 

Tbe  fiiU  was  filed  hj  tbe  &epresentati?es  of  Thomat  Lamox  Fredmck^ 
who  8arvi?ed  CMim^f  tbe  other  Exeootor,  against  Edward  Botcamnn 
Frtdenek  and  tbe  Husband  and  Cbildrsn  of  AuguMta  Frt9oaU^  praying 
tbat  tbe  Bigbts  and  Interests  of  tbe  several  Parties  interested  in  tbe  Stock, 
and  in  tbe  Annuity  payable  daring  tbe  life  of  E^imtd  BoMtw- 
[  M69  ]  eit  Jhredmekf  mi^t  *be  deolated,  and  that  tbe  same  migbt  be 
divided  amongst  tbe  Persons  who  sbonld  be  dedared  ealStled 

tbereto. 

Sir  JS,  Sudden  and  Mr.  TennatUf  for  tbe  Plaintifi: 

Tbe  Cbildren  of  Mrs.  Pre$cffU  contend  tbat  tbe  words:  "But  tf  all 
snob  Obild  or  Cbildren  of  my  said  Daugliters  respectively,  or  both  of  tbem^ 
sball  die  under  the  age  of  21  years,  then  upon  Trost  that  my  said  Exeou. 
tors  shall  and  do  pay  the  said  Trust  Money,  and  the  Interest  and  Proceeds 
tiiereof,  to  snob  Person  or  Persons  as  shaU  then  be  entitled  to  my  Personal 
Estate,"  introduce  a  Gift  over  to  them.  But  that  is  not  so.  The  whole 
frame  of  the  Will  shows  that  the  Testator  intended  equality  amongst  his 
Cbildren.  The  word  respectively*'  is  a  word  of  severance,  and  tbe  words 
«  or  both  of  them*'  are  put  in  opposition  to  it.  What  tbe  Testator  meant, 
was  that,  if  the  Children  of  either  of  Ids  Daughters  should  die  under  21, 
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ibeii  Ihe  Trust  Money,  that  is  the  Sbara  to  wliich  that  Dauglitor  was  enti- 
tled for  her  life»  should  go  to  the  Persons  (ben  entitied  to  liis  Personal  £a* 
tale ;  and,  if  the  Ghildfen  of  both  his  Daughters  should  die  under  21,  (hen 
that  the  Shares  to  which  thej  were  both  entitled  for  their  lives,  should  go 
over.   Cross  Idinitations  therefore  are  out  of  the  question. 

There  are  three  ways  in  whieh  the  Gift  "  to  such  Person  or  Persons  as 
shall  then  be  entitled  to  my  Personal  Estate,"  may  be  considerefl,  first,  as 
a  general  intestacy,  and  then  Lucy^i  Share  will  go  to  the  TlsUiIui  a  JNcxt 
of  Kin  at  his  death.  Second,  as  a  Gift  to  the  boj.s  with  reference  to  the 
Donation  to  ibcm  of  that  [>art  of  the  Property  whicli  was  given  to  them 
absolutely.  Third,  as  amounting  to  a  Gift  to  the  Persons  u!:o 
would  bo  the  Next  of  Kin  of  the  Testator,  either  'at  his  own  [  '470  ] 
death,  or  at  the  deaih  and  failure  of  Issue  of  Lueij. 

We  submit  that  it  is  a  Gift  to  the  Persons  who  would  have  been  entitled 
to  his  Personsil  Estate  at  his  death,  if  he  had  died  Intestate,  i^e  v.  Xaw- 
ton  (a)  ;  Hvlloway  v.  Hoilouay  ;  Doe  v.  Prigg  (<?).  The  true  con- 
struction of  the  Gift  over,  is  either  that  it  amounts  to  a  declaration  of  In. 
testacy,  cr  that  it  is  a  Disposition  which  amounts  to  the  same  as  would  take 
{dace  on  failure  of  a  Dis}Osiuon. 

Mr.  Kniyht  aud  Mr.  Cltundleu  for  the  Defendant,  Jtiduard  Botcawen 
Frederick : 

To  imply  Cross  L'mitations  in  th's  Case,  would  bercpugjuant  both  to  the 
Scheme  and  to  the  Language  of  tho  \Yill. 

Tiio  most  sensible  construction  that  can  be  put  upon  the  words :  ^*  to 
sucli  Person  or  Persons  as  shall  then  be  crititled  to  oy  Personal  Estate/' 
is  that  tliey  mean  such  ono  of  tho  Testator's  Kesiduary  Legatees  as  should 
be  then  living,  or,  such  Person  or  Pcrsorts  as  should  then  he  entitled  to  the 
yesidoo  of  his  Personal  Estate,  uUrU  the  Share  of  Zucy.  The  word  iheUf 
eannot  be  rejected.  In  Midhway  Holhwajf^  no  adverb  of  time  wat 
used  ;  and  in  Doe  v.  Lawton^  the  word  then^  was  not  used  in  the  sense  in 
which  it  is  here.  Tho  Person  who  was  to  take  under  the  Gift  orer,  was  to 
be  ascertained  at  the  time  when  the  Property  came  into  Possession.  If 
the  word  thtn^  is  rejected,  Lu^  herself  would  be  entitled  to  a  Share  under 
the  Gift  over.   Bird-^.  Wood  (<f). 

*Mr.  IVesfovs  for  Ihe  Defendant,  2%omas  PreteoUf  the  Per-  [  *471  ] 
flonal  Bspresentatire  of  Augutta  JPreieoit : 

No  cross  Limitations  are  created  by  this  Will.  The  words,  **  for  their 
respective  fives'*  and  respectively,"  whieh  are  words  of  severance,  are  used 
throoghont  the  WilL  The  exptession,   the  Trast  Money,"  means  the  Cap- 

(a)  3  East,  278.  (f )  8  Bnm  &  Cress.  231. 

(b)  5  Yes.  SS9.  U)  2  Suu.  4  Sla.  iOO. 

YoL.  V.  87 
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IMS/— £k«dmA  v.  Twaec 

ital  of  etoh  Daiig|hteff^B  Share.  Cro88  LiaritBtioM  eaunot  h9  implied,  imlew 
the  whole  Fund  is  to  go  ofer  at  oooe.  That  is  not  so,  here.  It  wcmld  l»e 
abeiird  to  imply  Cross  Limitatioiis  is  hrovr  of  ihe  Onndchildren^  when  the 
Testator  has  not  created  Ihem  In  favour  of  bis  ova  CSiitdrei).  He  1ms  not 
made  Cross  Gifb  ss  to  the  Atmaitj ;  then  why  is  it  to  he  infefred  that  he 
meant  to  make  them  as  to  the  reridne  t 

Under  the  Gift  over,  the  Next  of  Km  of  the  Testator  at  the  tiiM  cf  his 
death,  are  entitled.  Doe  Law9<m,  The  word  then  was  used  in  that 
Case. 

[The  M.ce'Ch(mcelhr  T — ^It  was  not  u<?ed  as  descriptive  of  the  Person  who 
was  to  take  at  a  parlicalar  time.  It  >vas  not  atiiieied  to  lUe  ciiaracter  of 
the  Person  who  was  to  take  ;  but  to  the  Gil't.] 

Tho  Decision  in  Bird  v.  Wood  was  founded  on  the  particular  expression, 
in  that  Case,  that  the  Stock  given  to  the  Next  of  Kin,  waa  to  be  cousidered 
as  vested  from  the  time  of  tho  Testatrix's  death. 

^Ir.  Pfpys  and  Mr.  Hodgmn^  for  the  Children  of  Mrs.  Prescott: 

We  claim  by  virtue  of  an  implied  Gift.    The  Gitc  over  contemplates  an 
event  that  has  not  happened  ;  for  all  the  Children  of  the  Testa- 
[  •472  3    tor*8  Daughters  have  not  died  'under  21.    The  Gift  over  is  not 
to  take  effect,  unless  the  Children  of  both  Daughters  die  under 
21.    The  Testator  lias  used  words  which  are  nscless.    If  the  W0rd8*'*or 
both  of  them,"  were  left  out,  iiis  meaning  would  be  clear. 

If  both  Lunf  and  Augmta  had  had  Children,  none  of  them  would  have 
taken  vested  Interesta,  except  on  their  attaining  21.  The  attaining  of 
that  ago  is  aTmexed  to  the  Gift.  In  Skey  v.  Barnes  (e),  Sir  W.  Grants 
M.  E.,  says  :  I  have  said  that  I  thought  the  decision  of  Scott  y.  Barge- 
man,  right  in  its  result,  though  not  for  the  reason  assigned.  There  was  no 
Gift  to  the  Daughters,  but  in  the  direction  to  the  Trustee  to  divide  the  Fond 
among  them,  at  their  respective  Ages  of  21  Years.  Zhe  Age  of  21  was, 
therefore,  part  of  the  description  of  the  Legatees  among  whom  the  Division 
wos  to  be  made.  On  that  principle.  Lord  BoBtlyn,  after  consideration  and 
looking  into  the  Authorities,  decided  the  Case  of  BaUford  v.  KehbelV* 
The  words  here  used  are  sufficient  to  vest  the  whole  in  the  Children  of  that 
Daughter,  who  alone  had  Children  that  attained  21.  In  R&e  v.  Clayton 
(/))  it  was  decided  that  there  was  no  impediment  to  iaipljing  Cross  Be- 
mainders  between  the  Children  of  two  distinct  Families. 

It  would  be  plain  that  the  Children  of  Mrs.  PruooH  ha?e  beeeme  enti> 
tied,  in  the  events  that  hate  happened,  to  the  whole  Fbnd,  if  the  wetds  of 
the  out  over  irere  transposed :  thej  ironU  thso  ran  tfras :     Bat»if  ill 
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such  Child  or  Children  of  both  mj  said  Daa^tefB  shall  die  un- 
der the  age  of  21  Team  respeetivelj,  'then  npon  Tnist  that  my  [  *473  ] 
said  Exeeakors  shall  pay  the  said  Trust  Money»  and  the  Interest 
and  Proceeds  thereof^  Co  saeh  Person  or  Persons,  fte.'*  The  words,  ^  the 
said  Trast  Money,***  mean  the  whole  of  the  Money  that  shoohl  have  been 
mveated.  In  questions  of  this  nature,  no  elfeet  has  been  g^reii  to  the  word 
"  respectively.*'    Ghem    SUphen9  iff). 

If  the  eonstmction  which  we  have  contended  for  is  not  the  proper  constmo- 
tS«Mi,  then,  under  the  words  of  the  Gift  over,  Mrs*  Pmoftl^s  Children,  are 
•ntided  to  a  Share  of  the  Funds,  as  a  class  of  Persons  then  entitled  to  the 
Testfttor's  Personal  Estate. 
The  Tios-Chaitckllob  : 

There  is:  no  pretence  for  implying  Cross  limitations  in  t^is  Case.  The 
Testator,  in  the  Clause  in  which  he  declares  the  Trusts  and  Limitation  to 
which  the  Shares  of  his  DauL^htcrs  shall  be  subjected,  endeavors,  for  the  sake 
of  brevity,  to  u^e  words  which  shall  apply,  at  once,  to  the  Share  of  each  Daugh- 
ter ;  and  he  uses  the  word  "respectively,"  in  order  to  discriminate  between 
the  two  Daughters.  The  proper  construction  to  be  put  upon  the  Clause,  is 
that,  if  either  of  the  Daughters  should  die  without  lcavin<^  any  Children  or 
Child  who  should  attain  21,  then  the  Share  of  that  Dau  Lrbter  should  go  over  ; 
and,  if  they  both  died  without  leaving  any  such  Children  or  Child,  then  that 
the  Share  of  hr>th  Daughters  should  go  over. 

With  rc-^pcct  to  tlic  Gift  over,  we  must  put  such  a  constrution 
open  it,  as  will  make  the  Will,  throug^ioiu,  "consistent  with  itself.    [  *474  ] 
The  Testator  clearly  intended  that  the  Persons  who  should  take  the 
Share  of  Luei/,  if  she  died  without  leaving  a  ChiM  who  should  attain  21, 
ahould  be  the  same  as  those  who  would  take  the  Anuuitj,  which  is,  in  the 
first  instance,  giren  to  Zuet/.    Taking  therefore  the  first  and  last  Clauses 
together,  it  appears  that  the  Testator  intended  that  the  character  of  the  Ta- 
kers was  to  be  determined  when  the  contingency  happened  ;  that  is  to  say,  that 
ther  were  to  be  the  Persons  who  should  then  bo  entitled  to  his  Personal  Ei- 
tate.   Bat,  in  thh  Will,  it  is  imposaible  to  annex  any  clear  meaning  to  the 
words :    Such  Person  or  Persons  as  shall  then  be  entitled  to  my  Persjnal 
Estate for,  when  the  event  took  place,  he  irooldhaTe  no  Personal  Estate, 
as  it  woald  all  be  dlsiribated. 

Mj  opinion  is  that  the  Testator  has  not  sofficiently  described  the  character 
to  be  borne  by  the  Persons  who  were  to  take  the  Annatty  and  Luci/'b  Share 
of  his  Besiduary  Estate,  al  the  time  when  the  Oift  over  was  to  t^e  eflfoct, 
and  therefore  that  thej  most  go  as  in  the  ease  of  an  latestacy. 

Declare  that  the  Gift  om  is  void  for  nncertaintj. 

(f )  17  Ym.  u,  7S. 


Digitized  by  Google 


476 


CASES  m  CHANCERY. 


1832  — Ward  v.  Tonifrct 


[  '475  ]  •Ward  v.  Pomfret. 

1832:  12lIi  nnd  13th  'Sorem}ytr.— Tithes.— Eiu'Jenee. 

In  n  Tiihc  Siiit,  liy  a  Vicnr,  ohl  Overseers'  Account*,  mentioning  that  a  Sum  hnd  boon  rccciv- 
ctl,  from  the  Vicar,  in  rca|>cct  of  a  Modus,  payable  to  him,  arc  admissible  for  the  Dcfeod- 

lUitS. 

Tnis  was  a  Suit  for  Small  Tithes,  by  the  Vicar  of  Tentcrden,  in  Kent, 
against  tlic  Occupiers  of  Lands  in  the  Parish.  The  Defendants  alleged 
that  a  Modus  was  payable  to  the  Vicar,  in  lieu  of  the  Tithes  claimed  by 
him  ;  and,  in  support  of  that  allegation,  they  produced  a  Book  containing 
the  Accounts  rendered,  by  the  Overseers  of  the  Parish,  of  the  Sums  re- 
ceived hy  them,  in  1710,  in  respect  of  Poors'  Rates,  and  in  which  there  was 
an  entry  of  a  Sum  received,  from  the  Vicar,  in  respect  of  a  Modus. 

Mr.  Bottler  and  Mr.  Wr'ujht^  for  the  Plaintiff,  objected  to  the  admissibili- 
ty of  the  Documciit,  on  the  ground  that  it  did  not  show  that  any  Kate  was 
made,  and  because  the  Vicar  was  not  a  Party  to  it. 

Sir  E.  Sagden,  Mr.  Kniyht,  and  Mr.  G.  Richards,  for  the  Defendants, 
said  the  Book  was  a  Public  Document ;  that  the  Rate  was  proved  by  the 
Receipt ;  that  an  entry  made  by  a  Man-midwife,  in  his  Books,  of  a  Sum  paid 
to  him  on  a  certain  Day,  for  delivering  a  Woman  of  a  Child,  was  evidence, 
indirectly,  of  the  time  of  the  Child's  birth  :  Higham  v.  Ridgway  (a)  ;  and 
an  entry,  in  an  Attorney's  Books,  of  a  Sum  piid  to  him  for  preparing  Re- 
covery-deeds, was  Evidence  that  the  Recovery  had  been  suffered.  Warren 
T.  Grenville  (6)  .-  that,  on  the  same  principle,  the  entry  in  the  Overseers' 
Accounts,  was  Evidence  that  a  Modus  was  then  existing  which  was  recog- 
nized by  the  Parties. 
[  ^76  ]       'The  Vice  Cuancellor  : 

The  question  is  whether  this  Book  is  admissible  ;  the  effect  of 
it  is  a  different  question.  I  think  that  it  is  admissible  as  an  account  of 
Money  received  by  Persons  professing  to  be  authorized  to  receive  it.  Sup- 
pose the  question  had  been  whether,  in  1719,  there  was  a  piece  of  Land,  in 
the  Parish,  called  Ox  Close  ;  and  that  an  Entry  was  found,  in  this  Book,  of 
a  certain  Sum  received  in  respect  of  Ox  Close.  That  entry  would  be  re- 
ceivable to  show  that  there  was  a  Tenement  of  that  name,  in  the  Parish. 
The  Book  is  now  produced  to  show  that  there  was,  in  1719,  such  a  species 
of  Property  belonging  to  the  Vicar,  as  a  Modus  ;  and  I  think  that  it  is  re- 
ceivable to  show  that,  in  1719,  there  was  a  reputation  in  the  Parish  that 
a  species  of  Property,  bearing  the  description  of  a  Modus,  was  payable  to 
the  Vicar. 

(a)  10  East,  109.  (fr)  2  Strange,  1129. 
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Plaintiff  hud  tiibpcBnaed  the  Dcfeiuiaato*  Agent  to  pradnee,  at  die  heering,  a  Furish  Book  in 

hU  custody.  Held  that,  as  it  was  a  PaMic  Document,  and  in  the  j»o<scssion  of  the  Defend- 
ants' A'^'ont,  the  Ocfendaais  were  entitled  to  have  it  prodoccU  and  read  at  the  bearing,  for 
their  benefit 

Tee  PlamtifF  ivisblng  to  haye  a  Book,  which  was  in  the  custody  of  the 
Defendants'  Agent,  prodoeed,  at  the  hearing,  on  his  hehatf,  had  ser?ed  the 
Agent  with  a  Suhpeena  duee$  teeum^  for  that  purpose,  and  the  Agent  attend- 
ed accordingly.  The  Defendants*  Coansel  required  the  Book  to  be  produc- 
ed in  order  that  thej  might  show  that,  in  1718,  a  Person,  named  Tttmer, 
was  Vicar  of  the  Parish.  The  Plaintiff's  Counsel  csntended  that  no  use 
ought  to  be  made  of  the  Book,  by  the  Defendants,  as  it  was  the  Plaintiff's 
Exhibit,  who  might  use  it  or  not,  as  he  thouglit  proper. 

But  the  Viee'Chancdlar  ruled  that  the  Book,  being  a  Public  Docoment, 
belonged  neither  to  the  Plaintiff,  nor  to  the  Defendant,  and  that, 
as  it  was  produced  by  *the  Defendants'  Agent,  the  Defendants    [  *477  ] 
viero  entitled  to  inspect  it,  and  have  the  benefit  of  it. 

Tlie  Defendants  then  tendered  a  Modus  Receipt,  signed  by  Tamer,  as 
Yicar,  and  dated  in  1718,  which,  after  eomo  ohjectioa  uu  bciiali'  of  the 
Plaiuiiif,  was  held  to  be  receivable. 


In  a  Tithe  Suit  by  a  Ticar,  for  Small  Tithcf ,  Dcpotitioni  of  deceased  iritneases  in  an  old 
Suit,  by  tlie  Rector,  for  Great  'Hihea  of  die  Parisli,  ware  received  ai  ETidence. 

The  Defendants  next  produced  the  Proceedings  and  Depositions  in  a 
Suit  relating  to  the  Great  Tithes  of  the  Parish,  which  was  instituted  in  the 
Reign  of  Charles  2,  by  the  then  Rector,  against  the  Occupiers.  The  De- 
positions mentioued  that  a  Modus  was  payable,  to  the  Vicar,  for  the  SmaU 
Tithes  of  the  Parish. 

The  Plaintiff's  Counsel  said  that  the  Depositions  were  not  receiTable,  as 
the  Vicar  was  not  a  party  to  the  Suit,  and,  therefore,  it  was  res  inter  aiioB 
acta.  The  Dofendcnts'  Counsel  said  that  the  Depositions  were  admissible, 
as  being  Decl  a  rations  by  deceased  Persons,  who  were  wholly  disintorested  at 
the  time.  Freeman  V.  PhMpp$  (e)- 
The  VicjbChahcbllob  : 

It  appears  firom  what  Lord  Mllenharouffhj  G.  J.  is  reported  to  have  said 
io  the  Case  cited,  that  the  Depositions  produced  in  that  case,  were  made  by 
the  Witoessss  in  a  Cause  in  which  the  question  then  in  discussion,  was  not 
the  same  as  In  the  one  tried.  It  seems  to  me  that,  according  to  the  princi- 
ple of  that  Deciiioa»  the  Depositions  produced  m  this  Case,  are  admis- 
ilbto. 

Ce)Sli;*8.4SS 
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[  *4'(H  }   *Teb  AmBinir>Gs9XBAL  9.  Thb  Haberdashbbs*  Coxpast.  ' 

1 832 ;  1 5th  November.—  Charity. 

Tbe  Derendauta,  and  other  Companies,  were  fonncrlj  obliged  to  keep  a  Stock  of  Corn,  for  the 
inpply  of  the  Market,  and  lo  edl  it  when  tbe  Lord  Mayor  Winded,  and  he,  on  some  o(iea> 
aione,  fixed  tiie  price.  In  IMfl.  an  Estate,  was  convqred  to  Traetecs  in  Trust  to  pay,  oat  of 

tho  Rents,  certain  Annaal  Sums.  One  of  the  Fiims  "mjs  to  be  paif?,  to  t^ir  DofcnrLnnt':,  for 
the  iniTOasc  of  their  Stock  of  Corn,  for  the  service  of  the  Markeu  Some  of  the  other  fcjums 
were  given  for  clearly  churiiuble  purposes.  Held  that  the  Gift  lo  Uie  Defendants,  was  not  a 
Chafigr*«iid  tfaai^  die  Pnrposo  of  it  having  failed,  they  weva  eatided  lo  apply  ii  to  tbeir 
CfOcpovale  pturpoeee* 

By  Lease  and  Release  of  the  17th  and  21st  of  Auc^nst  1646,  Henry 
Hazlefooty  a  Member  of  the  Gompaoy,  conveyed  an  Estate  in  Unsex,  T^  hich 
was  then  let  for  70/.  a  year,  to  certain  Persons,  Members  of  the  Court  of 
AftiigtaQts  of  the  Company,  in  Fee,  upon  Trust,  yearly,  for  ever,  to  pay, 
employ  and  dispose  of  all  the  Rents,  Fines,  T-sues  and  Profits  thereof,  as 
follows :  To  the  Charch wardens  of  St.  Nicholas  Cole  Abbey,  in  London,  8/*, 
to  be  divided  amongst  the  Lecturer,  Clerk  and  Sexton  of  the  Parisk  as 
therein  mentioned  ;  20«.  a  piece  to  20  poor  decayed  Homekeepera  free  of 
the  Company  of  Haberdashers ;  to  St.  Thomas's  and  three  other  Hospitals, 
four  Sums  amounting  together  to  20/.  ;  to  each  of  the  four  Prisons  in  Jjn^ 
d(m,  50».,  to  be  distributed,  by  the  Master  and  Wardens  of  the  Company, 
•s  therein  Deationed :  To  tlie  Muster  and  Wanlent  of  tbe  Gompanj,  81. 
yearly,  y^tnemise  ef  Mr  Sla^     Com  far  ih€  ieruiee  of  the  Market  m 
London  :  To  the  four  Wardens,  fi>r  their  puns,  40«,  yearly :  To  the  Clerk 
of  that  Compsny,  20«.  yearly ;  to  tbe  two  Beadles,  and  tiie  Porter  of  the 
Company,  6s.  Sd*  a  piece,  yearly:  the  ntt  and  rendue  of  the  oaid  Rente 
and  Profite  to  he  paid,  yearty^  to  ihe  eaid  Maeter  and  Wardene^for  the  fur* 
ther  mereaee  <f  their  Stoak  of  Com.  Provided  that,  if  the 
[  *479  ]   Bents  and  Profits  *of  tbe  Estate  sbonld  fall  sborl^  or  osnid  not 
be  received  to  pay  the  yearly  Sums  aforesaid,  then  the  payment 
thereof  should  be  forborne  and  not  be  pud  nntil  such  time  as  the  Bents  and 
Profits  received  shonld  be  able  fullj  co  satisfy  the  same;  saving  the 
yearly  tc  8l*  Ifteholoi  (Me  Aih^^  wluch  was  doly  to  be  paid,  notwithstaad- 
ing  such  falling  short. 

About  60  years  ago,  the  Estate  was  conveyed,  by  tho  then  Trustees,  to 
the  Company  upon  the  Trusts  declared  by  the  Release  of  164G.  The  Es- 
tate was  now  of  the  Annual  Value  of  100/.  The  Company  however  had 
never  increased  the  Payments  to  the  Cliarities,  but  Imd  a]. plied  the  surplus 
Reftts  to  their  Corporate  purposes,  and  as  their  own  Propci  t  v. 

The  Informatiou  alleged  that  the  Rents  had  become  much  more  than  suf- 
ficient for  the  purposes  mentioned  in  tke  i&elease,  and  that  the  Charities 
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w^t  to  be  iDcreased  in  pro|>ortioo  lo  the  increased  Bents :  and  it  prayed 
tiiat  tbe  Bents  mif^t  be  admioisiered  aceording  to  ibe  uiteatioD  ef  tiie 
Bor,  er  as  near  thereto  as  cireiiiiislaBces  woald  admit,  and  that  the  jlfetfcr 
night  settle  a  sebeme  for  the  fature  application  of  the  Beats,  and,  if  neo- 
essarj,  that  the  Bitale  might  be  vested  in  Trustees  for  the  benefit  of  the 
Charity. 

The  Company,  by  their  Answer,  denied  that  the  whole  Bents  of  the  & 
tate  were  given  for  the  charitable  porposes  mentioned  id  the  InformatioD,  or 
any  other  charitable  purposes,  for  that  the  Estate  was  given  to  them  cbarg* 
ed  with  certain  specified  Anoaal  Payments,  by  way  of  Charity,  amonnting 
to  58/.  only,  and  the  remainder  of  the  Bents  was  g^ven  for  the 
absolute  benefit  Vf  the  Company,  to  be  employed  by  them  in  [  *480  ] 
the  mcrease  of  their  Stock  of  Com,  or  otherwise,  for  their  bene- 
fit, as  they  should  think  fit:  that,  in  the  year  1646,  and  for  sometime 
previously  and  subsequently  thereto,  it  was  the  Custom,  in  the  City  of  Lon- 
don,  to  provide  against  scarcity  of  Com  in  the  City,  by  requiring  each  of 
the  Chartered  Companies  to  keep  in  store,  in  their  Granaries,  a  certain 
quantity  of  Com,  which  was  to  be  renewed  from  tij:^<  to  time,  and,  when 
reqviii  cJ  for  that  purpose,  to  be  produced  in  the  Market  lur  bale,  at  buch 
times,  and  in  such  quantities,  as  the  Lord  Mayor  or  the  Court  of  Common 
Council  should  direct :  that  such  Custom  was  ■^rvmly  Luideusomc,  and  oc- 
caisioued  great  expense  and  loss  to  the  Companies,  for  that,  in  times  of 
scarcity,  when  Corn  was  of  great  price,  Precepts  were  issued,  by  the  Lord 
Mayor,  to  the  Compauies,  requiring  them,  under  Penalties,  to  provide  in 
store  certain  quantities  of  Com,  not  for  any  purpose  of  charitable  distribu- 
tion, but  to  supply  the  demand,  by  Sale  in  the  Com  Market  of  the  City : 
that  upon  s  rne  of  such  occasions,  the  market  Price  for  the  Corn  to  bo 
Sold,  was  fixed  by  the  Lord  Mayor,  without  regard  to  the  Price  at  which  it 
had  been  purchased  :  that,  for  the  purpose  of  complying  with  such  Precepts, 
it  was  frequently  necessary  to  exact  lar^e  Money  Contributions  from  the 
Companies,  and  from  the  Freemen  and  Members  thereof,  and,  the  better  to 
answer  such  Exactions,  it  was  the  Custom  of  the  Companies  always  to  keep 
a  large  Store  of  Com,  which  they  sold,  from  time  to  time,  when  it  was  not 
likely  to  be  required,  by  Precept,  for  the  use  of  the  Market ;  and  they  re- 
purchased other  quantities,  for  Store,  in  times  of  abundance,  and  thereby 
made  Profits  by  the  Sale  and  Purchase  of  Cora ;  and  the  Stock 
of  Com  so  kept  and  formed,  was  part  of  the  Corporate  'Posses-  £  *481  ] 
sions,  and  was  the  Property  of  the  Company  ;  and  the  Profits 
made  by  such  Dealingi  were  added  to  the  Corporate  Funds:  that  such 
Peaiings  had  hmg  ceased,  and  the  Funds  appropriated  to  them,  were  ap- 
plied to  other  pnrpcaes  cf  the  Ccmpany :  that  they  bad  duly  paid  the  Chaii^ 
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183S^.4ttofney'GeneMl    Haberdailiert*  Company. 

table  Pnvments  cliarged  upon  the  Estate  :  and  flicv  "^n^mittcd  that  the 
Rents,  alter  payment  thereout  of  the  Charitable  Payments,  were,  and  al- 
ways had  been  applicable,  in  their  hands,  either  for  the  Purcha'^c  or  intre«i8e 
of  their  Stock  of  Com,  or  for  any  other  purpose  which  they  mli^ht  think  fit. 

The  Defc^ndants  proved,  by  old  Documents,  the  Statemcot,  ia  (beir  An- 
swer, as  to  the  mode  in  which  it  bad  been  castomary  to  provide  against  a 
Boarcity  of  Com  in  London, 

Sir  E.  Sudden,  and  Mr.  Bethell^  for  the  Relator  : 

At  the  time  when  the  Charity  was  founded,  the  Bents  of  the  Estate  amoant- 
ed  to  70/.,  and  the  Payments  amounted  exactly  to  the  same  Sum  ;  conse- 
qoently,  it  is  a  general  dedication  of  the  Bents  to  Chsrity ;  andj  as  the  Bents 
are  increased,  the  Payments  to  the  Charities  most  be  incressed.  The  keep- 
ing np  of  a  Stock  of  Com«  was  a  bofden  to  the  Company,  and  a  benefit  to 
the  Public.  It  was  a  Charity  in  the  strict  sense  of  die  word  ;  for  no  one 
can  donbt  that  the  object  of  the  Donor,  was  that  the  Market  should  be  well 
supplied  with  Com,  so  as  to  enable  the  Poor  to  purchase  it  at  a  cheap  rate. 
A  Provision  for  building  or  repairing  Bridges,  or  doing  any  other  act  for  the 
public  benefit,  is  a  Charity.  But,  if  the  Besidoe  was  given,  merely  to  re- 
lieve the  Company  from  a  burden,  still  it  is  a  Charity,  within  the 
[  '48^  ]  meaning  of  48  Elis.  e.  4,  and,  thou-h  the  purpose  of  *the  Gift  has 
failed,  the  Court  will  direct  the  Matter  to  settle  a  scheme  for  its 
Applicat:oQ.  Attomejf-ffeneralv^JohnMn  (a)  ;  Atlwme^ffeneral  v.  Brawn 
;  Aitome^gentral  v.  Corporatim  of  Dublin  (tf)  ;  Attorney  tjeneral  v, 
Heelit  (c?);  Atlornty- general  v.  Corporation  of  Carlisle  (c)  ;  Ex  parte 
Jortin  if);  Attomfy-generaly,  Oylander  (//). 

Mr.  Knljht  and  Mr.  R.  liouptU,  for  the  Defendants,  were  stojpped  by 
the  Court. 

The  YicE-CiiANCELLOR : 

The  Question  is  whether  this  Donation  was  made  for  relieving  the  Buyers 
of  Corn  generally,  or  whether  it  was  not  made  for  the  purjiose  of  lessening 
the  burthen,  under  which  the  Company  lay,  of  providing  Corn,  whenever  the 
Lord  Mayor  miL'ht  think  right  to  direct  them  so  to  do,  by  his  Precept.  I 
think  that  the  Donor  had  no  Intention  but  to  relieve  the  Company  from  the 
burthen.  For,  according  to  the  account  of  the  Custom  given  in  the  Answer, 
the  Stores  of  Corn  were  to  be  provided  and  kept  up  by  the  several  Chartered 
Companies  of  London.  The  Stock  of  Corn  was  provided  by  the  Companies, 
not  for  the  Purpose  of  its  being  sold  at  a  cheaper  Rate,  but  merely  in  order 
that  there  might  be  always,  in  the  Market,  a  sufficient  quantity  of  Com  to 

\fl)  Amb.  ISO.  (6)  1  Swanst  26f.  (c)  1  Bligh,  N.  &  Sia 

id)  S  Sim.  &  Sto.  S7.         («)        Vol  II    437.         ( /)  7  Vei.  840. 

ia)  a  Bio.  c  a  ISA 
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1832.— Auoroejr*Goner*l  t.  lUberJashers'  Company. 

meet  the  Demandj  of  thoae  who  wftDted  to  purcbMO  lU  ^or  it  is  observable 
that  the  Answer  states  that  the  Com  was  to  be  sold  at  socb  Times*  and  ia 
such  Quantities,  bat  not  at  such  Pridei^  as  lihe  Lord  Major  shonid  direet. 

[Mr.  BetkeU  here  mentioned  that  the  Oifc  was  expressed  to  be  made,  to 
the  Company,  for  the  tiierMts  of  their  Stock  of  Com,  and  not  to  relieve 
them  from  the  harden  of  eompljing  with  the  Preeept  of  the  L^rd  Mayor; 
and  that  the  Answer  stated  that,  on  some  oecasione,  the  Market  ?riee  of 
the  Com  to  be  sold,  was  fixed,  by  the  Lord  Mayor,  withont  regpurd  to  the 
Priee  at  which  it  had  been  purchased  ibr  Store  by  the  Companies.] 

It  comes  to  the  same  thing.  On  some  occasions  the  Lord  &Iayor  might 
fix  the  Price,  on  others,  he  might  not  If  I  am  to  take  the  account  of  the 
Cnatom  ^ven  in  the  Answer,  as  true,  it  is  manifest  that  the  Custom  opcrat* 
ed  as  a  harden  on  the  Ccmpany  :  and  the  Donor,  when  he  made  this  Gift, 
intended  to  diminish  that  bui  lcti,  ;nii]  aot  ihut  the  Mi>ney  s1jou1*1  be  applied 
for  the  purchafc  of  Corn  far  the  Benofit  of  the  Public.  Had  he  intended 
otherwise,  he  would  havo  directed  the  Money  to  be  applied  in  tlic  Purcliase 
of  Corn  for  the  service  of  the  Market  in  London,  lie  does  not,  huwevcr, 
use  those  words,  but  says ;  "  For  the  increase  of  (heir  Stock  of  Cora  for 
the  service  of  the  Market  in  London,  which,  by  the  Custom,  tliey  were 
hound  to  keep.  He  therefore,  evidently  intended  to  mitigate  the  burthen, 
under  which  this  Company  lay,  of  providin;;  Corn.  Next  hut  ono  to  this 
D  JLiaiioH,  there  follows,  in  the  Release,  a  Gift,  to  the  two  Beadles  and  the 
Porter  of  the  Company,  of  G«.  8(7.  a-piect\  yearly.  Now  snppo->e  that  the 
Companv.  in  nfti>r  tin,c5,  did  not  think  proper  to  have  more  than  one  Beadle  ; 
it  could  not,  surely,  bo  said  that  there  was  a  Donation  of  6s.  Hd,  for  the 
Benefit  of  the  Public  ?  All  these  Gifts  must  bo  taken  in  con- 
nection with  each  other ;  and  as,  by  the  Gift  to  the  'Beadles  and  £  •48i  J 
PorteTyhe  mitigated  the  burthen  of  supporting  the  EstabHshmcnt, 
80,  by  the  Gift  of  the  8/.  per  Annum  to  the  Company,  he  has  mitigated  the 
burthen,  to  which  they  were  subject,  of  providing  Com  for  the  service  of 
tlic  Market.  This  Gift,  therefore,  was  intended,  substantially,  for  the 
'  Benefit  of  the  Company,  though  it  was  to  be  applied  in  a  particular  manner ; 
and,  if  it  cannot  be  so  applied,  then  the  Company  may  dispose  of  it  as  they 
may  think  proper. 

The  Donor  then  pns,  the  Best  and  Bosidoe  of  the  Rents,  to  the  Com* 
pany,  for  the  further  Increase  of  their  Steele  of  Com.  He,  therefore,  eon* 
templated  that  there  mi^t,  by  possibility,  be  a  Surplus  of  the  Bents  after 
the  Fayments  which  he  had  before  direeied,  had  been  made ;  and,  as  he  in* 
tended  the  previous  Donation  to  the  Company  for  the  same  purpose,  to  he 
for  their  Benefit,  and  not  for  the  Benefit  of  the  Public,  he  most  hare  meant 
this  latter  Gift  also  to  he  iinr  their  Benefit. 

Vol.  V.  B8 
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1832.— Podmorc  v.  Gunning. 

My  opinion,  therefore,  is  that  the  object  of  this  Information  has  totallj 
£aUedy  and  that  it  most  be  dismissed,  with  Costs  to  be  paid  hj  the  Relator.* 


His  Honor,  a  ftcr  delivering  his  Judgment,  ndd  that  the  Defendsnte'  Bvi- 

dence  must  be  entered  aa  read  ;  for  that,  when  a  Bill  was  disintBSed  «ft« 
hearing  the  Plaintiff's  Couiiscl  only,  the  Defendant  would  not  be  entitled  to 
the  Costs  of  his  evidence,  unless  it  was  entered  as  read. 


[  *485  ]  ^PoDVOBi  Gmomre. 

1832:  23th  Juno. — TVusl. — R^en--rr. 

Testator  bequeathed  the  Residue  of  his  Kcal  and  Personal  Estate,  to  his  Widow,  her  Heirt, 
£xccator8  and  AdmioMlratora :  baviog  a  perfect  cofifideoce  sbe  irill  act  up  to  tboee  Viewv 
wliidli  I  have  coiiiiiittniaitad  to  her,  io  die  nltimtte  disponl  of  my  Propect  j  after  her  d»- 
CGUe."  The  Tcstator'ti  Widow  died  btestatc.  Tlie  Bill  alleged  that  the  Te«utbr  had  be- 
queathed tlic  Kcsidac  of  his  Property,  to  his  "Wife,  on  the  fnith  of  n  Prnmi'^r>  that  she  would 
(1?  1)080  of  his  property  in  farour  of  the  Plaintiffs,  who  wcro  Tsaiural  Children  of  the  Tes- 
tator. The  Coorti  on  Motion  supported  bjr  Affidavits  veriijiog  the  AUegaiioa,  jptmted  • 
Beodver  ef     Bed  Eetates,  agdaet  tiieir'Heir  and  seeond  Hvaband  of  the  Widow. 

The  Bill  stated  that  Sir     SUihm,  deceased,  was,  at  the  time  of  mak- 
ing his  AVill  desirons  of  limldng  fidme  ProviskMi  for  the  Phixktii&,  Mary  and 
Margaret  Thormsine  Podmore,  (who  were  geneiraHy  imdefstood  to  be  his 
Natural  Daughters)  and  had  determined  to  give  to  them,  after  the  death  of 
JMj'StameSy  his  Wife,  the  Redidae  Of  I&b  Property :  that  Sir  2>*  Staines 
commiinieated  his  determmation  to  hk  Wi^,  upoa'whloli  ahe  proposed  that 
lie  Bhonld  leate  the  Beiddae  of  Ins  F^pertgr  to  liilr,'ittid  ftddied  to  mny 
loB  determlAatiOii  in  favour  of  the  PhdtitHb,  Into  eflbet:  that,  tt^toihe&Hfa 
of  saeh  Promise,  Sir     StakuB  tnade  Us  IPTitt,  dated  the  5tfa  day  of  Jalj 
1880,  and  m  the  foUowiog  words :  <a      to  tty  Friend  Br  WOHam  BO- 
tony  Us  Bzeoatois,  Adauiustiniton  aad  Asrigos,  the  Sod  of  l,0GOi./to  be 
paid  to  him  Smmediately  after  the  deoease  of  aiy  dear  Wife,  8,  T,  JStamei  .* 
and  I  give  to  Dr.  Jkmid  JamMy  his  Ezeeators,  Administratofs  and  AssigDS, 
the  like  Sain  of  1,0001.,  as  a  pMof  of  the  high  beam  I  entertain  for  him, 
to  be  pud  to  lum  ImmefiaMy  after  the  deoease  of  my  dear  ITilh :  and,  as 
to  all  the  Eest,  Besidite  and  Remainder  of  mj  Estate,  of  efeiy  If^tore  and 
Kind,  and  a&  the  Property  I  ha?e,  I  give,  de?ise  and  beqneafth  'thenme  to 
my  said  dear  Wlfb^4er  Heirs,  EssooAiim,  Admlnistraton  and  A» 
[  ^^iSO  ]   signs,  for  her  *own  separaite  Use  and  EnJoymeBt,  hming  a  p&rfult 

•  Affiimed  by  the  Lmd  Qmodkr,  Sm  1  Mjlm  lb  Kmd,  490. 
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IBSS.— FMmore  v.  GtuuiDg. 

Confidence  she  will  act  up  to  thou  meuft  whieh  I  Jtave  communicat' 
ed  her  in  the  uUimaU  disposal  of  my  Property  after  her  decease.  And 
I  do  hereby  appoint  mj  dear  Wife  and  Thomat  Mod$kinwny  Esq.,  Execa- 
tm  aod  Sieentor  of  this  my  Will/'  The  Bill  further  atated  that  Sir  Tho- 
mas Stmne$  died  oa  the  18th  of  July  1880,  and  in  September  following, 
Lady  JSMu$  piOTed  his  WUl:  That,  m  April  1881»  Lady  Staines  made 
her  Will,  which  waa  in  eiaot  oonformity  fnth  the  afbrenid  Deare,  and  Be* 
tenmnation  of  Sir  Thomas  8knm$  in  &voar  of  the  Flamlilb,  and  was  made 
for  the  parpoee  of  earrTing  his  news  into  effeet,  and  that  Lady  Staines 
tliereby  disposed  of  all  the  Entato  and  Property  of  Sir  Thomas  Staines^ 
wrhieh  would  remain  after  payment  of  Us  Legaoies,  to  or  for  the  benefit  of 
the  Flaintifi :  That^  on  the  24th  of  KoYomber  1881,  Lady  Staines  inter- 
mavried  with  th9  Defendant  Qsor^e  Qwmsng^  and  that,  after  the  marriage, 
Qummg  possessed  hhnaelf  of  part  of  Sir  T,  Stamet^s  Fen<mal  Estate: 
That  Lady  Staines  <Hed  on  the  25th  of  January  1832 ;  that  the  Defendant 
Chmning  had  bamt  or  destroyed,  or  procured  to  be  burnt  or  destroyed,  her 
said  Will  and  the  Draft  thereof ;  and  that,  aft«r  her  death  he  totok  out  Ad- 
ministration to  her,  and  the  Defendant  I£udykin^<ni  proved  Sir  Thoynas 
6uiui<:s'6  Will,  The  Bill  charged  that  a  Sum  of  4,898Z.  Three  per  Cents, 
belonging  to  the  Testator's  Estate,  was  then  standing  in  Lady  Staines  s 
name,  and  that  G-unrdng  had  possessed  himself  of  the  Wines,  I  urniLurc, 
and  some  other  Articles,  which  belonged  to  the  Testator  at  his  death. 

The  Bill  prayed  that  the  Testator's  Personal  Estate  might  be  duly  admin* 
iatered,  and  the  Ketsidue  ascertained  and  secured  for  the  Benefit 
of  the  l?lainUfls ;  and  that  •  (rioimnt/  might  be  restrained  from    t*487  ] 
selling  the  Stock,  Wines,  Farnit^e,        an4  for  a  £«ceiver  of 
the  Testator's  outstanding  Estate. 

The  Plaintiffs  having  moved  for  an  Injunction  and  a  Receiver,  according 
to  the  Prayer  of  the  Bill,  it  was  arranged,  between  the  Parties,  that  the 
Stock  should  b<>  transferred  into  Gonrt^  and  the  Wines^  JFamiture,  4o.  sold, 
and  the  Proceeds  seonred. 

The  Plaintiffs  then  amended  their  Bill,  by  adding  the  Heirs  both  of  Sir 
ThomM  and  Lady  Staines  as  Parties,  and  by  stating  that,  upon  Sir  TJiomas 
Stainiss's  decease,  his  Widow  entered  into  the  possession  of  his  Real  Es- 
tates, and  that,  after  her  death.  Gunning ,  and  the  Defendants  William 
Bridger  and  ChariotU  his  Wife,  (the  latter  being  the  Sister  and  Heir  of 
Lady  StaiHes)f  entered  into  the  posssstton  of  the  same  Estates.  The 
amended  Bill  pimyed  that  the  Testates  Will  might  be  eFtahHshed,  and  the 
Tmsts  peiformedy  that  an  Accoimt  might  be  taken  of  bis  Personal  Estate, 
and  that  the  Phuntiflb  mi^t  be  declared  to  be  entitled  to  the  clear  Besidue 
thereof  and  also  to  the  Testator's  Besl  Estates,  and  that  an  Acconnt  might 
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be  taken  of  the  Rents  and  Piofiis  thereof  become  due  fidcc  La<l)r  *SVat«e*'t 
death,  and  that  the  same  might  be  poM,  to  the  Flaintiflb,  by  t\\c  Defen- 
dants G-unning  and  Mr.  and  lira.  Brid^er,  and  that  they  might  be  order- 
ed to  convoy  the  Real  Estates  to  the  Platntiflb,  and  to  deliver  up  to  them 
the  Title^eeds  thereof,  and  that  Qunning  and  Mr.  and  Mrs.  BriJ<;er 
might  be  restrained  from  receiving  the  Bents  and  Profits,  and  that  a  Re- 
ceiver might  be  appointed  thereof. 
[  *4S8  ]      *Tho  PlatntilEi  noir  moved  for  a  Receiver  of  the  Rents  and  for 
an  Injanction  as  prayed  hy  the  amended  Bill. 
The  Motion  was  supported  hy  the  following  and  other  Affidavits : 
Dr.  Jt/rv{$  deposed  that  he  had  been  intimately  acquainted  with  Sir 
TiiomM  and  Lady  Stam$9^  for  many  years  previons  and  np  to  the  decease 
of  Sir  Thom^iti :  that,  in  a  conversation  with  Sir  Thoma$,  at  the  time  of 
making  Itis  Will  first  thereinafter  mentioned,  Sir  Tfimat  told  the  Deponent 
that  ho  liad  two  Natural  Dauglitcrs,  (meaning,  as  the  Deponent  believed* 
the  Plaintiffs  Marg  and  Margaret  T*  Podmert^  who  were  then  womeny 
and  married  two  Brothers  of  the  name  of  P^more :  That  the  Deponent 
did,  at  the  request  and  agreeable  to  the  instructions  of  Sir  Thoma$  Staine$9 
(who  was  then  lying  dangerously  ill,)  on  the  oOih  of  June  1830,  prepare 
a  Will  for  him,  "whereby  be  gave  and  devised  llie  whole  of  his  Estate,  of 
cvcrv  uaiurc  au  l  kind,  and  all  Llie  Proj.erty  he  had.  to  his  Wife,  her  Heirs, 
Exccuiui?,  Adniinistiators  and  Assigns,  for  her  own  separate  use  and  en- 
joyment, and  in  which  he  stated  his  having  a  perfect  confidence  that  she 
would  act  up  to  those  views  which  he  had  communicated  to  her,  as  therein- 
after mentioned,  in  the  uliimato  disposal  of  Ids  Property  after  licr  decease, 
and  by  which  he  appointed  his  Wife  E x(«ntjix,  and  Thomas  Jdodgkiumn 
Executor  thereof:  That,  Sir  Thomas  Staines  executed  such  Will,  on  the 
said  "0th  of  June,  in  the  presence  of  the  Deponent  and  two  other  Persons 
whom  he  narued :  That,  on  tho  SOlh  of  June,  and  previous  to  the  execu- 
tion of  the  said  Will,  Sir  Titomas  Sta'ncs^  in  the  presence  of  Deponent,  ad- 
dressing himself  to  Lady  Staines^  said,  "  My  wish  t«  that  the 
[  '489  ]    Podmorcs"  (meaning  the  P  aintiffs  as  the  Deponent  •believed,) 
"  shall  luute  mg  Propertg  oftrr  your  deaih^  provided,  upon  in' 
9"«'y»  gou  find  they  are  re»ptctalte,^*    To  which  she  answered,  "  You  may 
depend  upon  we.**    That  Sir  Thomai  SiaineSy  on  tlie  5th  of  July  1830, 
in  a  conversation  with  the  Deponent,  expressed  himself  di??snti>fied  with  his 
Will  I  ccause  he  had  not  made  any  Bequest  to  Sir  W  illiam  Bolton,  an  old 
and  intimate  Friend,  and  also  to  Deponent,  and,  therefore,  desired  Depo. 
nent  to  burn  the  same,  which  the  Deponent  did  in  Sir  Thoma$'$  presence: 
that,  on  the  same  5th  of  Jnly,  the  Deponent,  at  the  request  and  agreeable 
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to  the  instruedoiM  ni  Sir  Tkoman  StmntMi  prepared  inother  Wii),  the  sub- 
stance of  which  the  Deponent  set  forth,  and  which  was  the  same  as  that 
stated  in  the  Bill.   The  Deponent  farther  stated  that,  on  the  5th  of  July, 
and  previous  to  the  Execution  of  the  last  mentioned  Will,  Sir  TkontM 
StaineSf  in  his  presence,  repeated  to  Lady  jSifaiitec,  his  intention  and  wishes 
as  to  the  ultimate  disposal  of  his  Property,  in  the  same  Language  as  on  the 
occasion  of  his  executing  his  Will  of  the  SOth  of  June  18B0,  or  to  the 
same  eflect;  and  that  Lady  iSSfainet  then  undertook  and  promised  Sir 
T^jRffS,  that  she  would  fulfil  his  intentions  oi  <^iv  in^the  Residue  of  his 
Property,  after  Payment  of  the  Legacies,  to  the  Plainti® :  That  the  Do* 
ponent  made  an  entry,  in  his  Pocket  Book,  of  the  Convctsation  which  pass- 
ed between  Sir  Tfioma§  and  Lady  Stmei  (a  Copy  of  which  he  set  forth  in 
his  AfBdavU,  apd  which  was  to  the  same  effect  as  he  had  before  deposed 
to)  :  That,  on  the  24th  of  July  1830,  Lady  Staitut  requested  Deponent 
to  prepare  her  Will,  at  the  same  time  expressing  her  desire  to  |^ve  1,800/. 
in  Legacies  to  three  Persons  whom  she  named,  and  to  give  all 
the  remainder  of  Sir  Thoma$  Stainf8*8  Property  'to  the  Plain-   [  MOO  ] 
tiffs,  80  as  to  carry  the  wishes  and  intentions  expressed  by  him, 
as  before  mentioned,  into  effect :  That  the  Deponent  did,  accordingly,  pre- 
pare ijaJy  tSlaines^g  Will,  of  which  lie  set  forth  a  Co[iy,  in  his  Affidavit, 
from  a  Draft  in  his  Possession.    It  cumraenccd  by  giving  the  Legacies,  and 
then  proceeded  thus;  "I  give,  devise  and  bequeath  all  the  rest,  residue 
and  remaiiiner  of  my  Estate,  both  Real  and  Personal,  to  my  late  Ilusbaud'a 
two  Natural  Daughters,  iMari/  and  Margarti  Podmorc^  the  [iresent  Wives 
of  Mr.  Arthur  and  Mr.  George  jPodmorCy  as  Tenants  in  Common,  and  not 
as  Joint  Tenants.** 

The  Plaintiffs  Georcfc  nnd  Aithur  Podmore^  made  an  Affidavit  stating 
that,  in  March  18;]2,  they  asked  Mr.  IfnJfjkinsoji  whether  he  could  give 
thcra  ony  Explanation  as  to  that  part  of  Sir  Thomas  Staines's  Will,  which 
related  to  the  future  disposition  of  his  Property  alter  Lady  /Staines's  Death  ; 
that  Hod'jkinson  was  unable  to  do  so,  but  informed  them  that  Lady  Staines 
had  made  a  Will,  shortly  after  Sir  Thomais  Death,  which  was  prepared 
bjf  Dr.  JarvUy  and,  wishing  to  have  her  Will  more  formally  made,  she  got 
one  prepared  by  her  Solicitor,  but  which  Will  Jlodgkinson  had  been  inform- 
ed that  Gunning  bad  destroyed:  that,  in  April  1^32,  the  Solicitor  admit- 
ted to  ^.  Podmore,  that  he  had  prepared  a  Will,  which  Lady  Staines  had 
executed,  but  that  it  was  afterwards  destroyed  by  Qunningy  and,  on  A» 
Podmore  asking  for  a  Copy  of  the  Draft  of  the  Will,  the  Solicitor  stated 
that  he  had  destroyed  it,  with  the  consent  of  the  Parties,  (but  without 
naming  who  thej  were,)  and  added  that  Ladj  Sttdnu  had  left  the  Depo- 
nents Leg^ies  (but  did  not  state  their  Amonnt). 
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[  *491  ]      The  following  and  other  Affidavita  were  made  m  oppoeitloii  to 
the  Motion : 

Gunning  deposed  that  he  had  frequent  GonTeraatioDS  with  Ladj  jSkotnety 
as  to  the  Property  bequeathed  to  her  by  her  former  Hnaband,  hnt  that  ahe 

never  informed  bim  that  it  was  bequeathed  to  ber,  subject  to  any  Injimctioiij 
Commaiid,  or  Direction,  from  her  former  Husband,  as  to  the  ultimate  Difr 
posal  of  the  Residue  thereof,  after  her  Decease,  to  the  IMiiintifis  ;  but,  on 
the  contrary,  that  she  frequently  toltl  Deponent,  that  it  wai  at  her  own  ab- 
solute Disposal,  and  that,  on  the  Qth  of  November  1831,  previous  to  her 
Marriage  with  the  Deponent,  she  executed  her  Will>  whereby  she  gave  the 
whole  of  her  Property  to  him  absolutely. 

Lady  iStaines^n  Solicitor  deposed  that,  during  the  year  1831,  he  bad  fre- 
quent Conversations  with  her  respecting  the  Property  which  had  been  be- 
queathe! to  her  bv  the  Willoflier  late  Husband,  Sir  Tho/nas  iStaines  :  that 
she  invariably  .'^tated  her  conviction  that  the  ^vhole  of  such  Property  was 
given  to  her,  by  his  Will,  for  her  own  Use  and  Benefit,  absolutely,  and  with- 
out any  Condition,  Limitation  or  Control  whatever,  and  that  the  Words  con- 
tained in  such  Will :  Having  a  perfect  confidence  she  will  act  up  to  those 
views  which  I  hare  communicated  to  her  in  the  ultimate  disposal  of  my  Prop- 
erty after  her  Decease/*  related  to,  and  were  intended  aoleljr  to  impress  on 
her  mind  the  great  objection  entertained  by  Sir  Thomas  Staines,  that 
any  part  of  his  Property  ahonld,  after  her  Decease,  be  given  to  the  FamUj 
of  the  Bridgwif  who  were  the  nearest  Relations  of  Lady  Stainet: 
I  *492  ]  that,  in  Angoat  1831,  he  pcepared  a ITill &r  *Ladj  JSUainei^nc- 
eoiding  to  the  Inatniotioiia  he  had  xeoeiTed  from  her,  and  ^lueb 
Will  was  dolj  ezeeated  by  her  on  the  5th  of  Angwt  1881:  thai,  by  the 
aald  Will,  Lady  SUojub  giiYe  and  bequeathed,  amoogit  varioiia  other  Lega- 
oiea,  tiie  sum  5001.  to  each  of  the  PlmntH&i  Jfiny  and  Mcar^et  Pod' 
more,  ozpreealy  stating  to  the  Deponent  that  she  did  so  Tolontaiily,  and  oni 
of  respect  to  her  Ute  Hnsband's  memoiy,  as  she  had  reason  to  believe  that 
they  were  his  Natural  Danglhters,  thoogh  she  had  no  positive  inftrmation  on 
the  subject,  and  that  she  often  repeated,  to  the  Deponent,  Uiat  she  had  not 
xeoeired  any  Injonction,  from  Sir  Thoma»  Stmnn^  so  to  do :  That  the  said 
Will  of  the  5th  of  Angiost  1881,  was  revdLod  by  a  snbseqoent  Will,  exe> 
ented,  by  Lady  Simne»,  on  the  0th  of  November  1831,  whereby  she  be* 
queathed  the  whole  of  her  Property  to  the  Defendant  Gunning  :  That  the 
last-mentioned  Will  was  afterwards  revoked  by  the  subsequeut  Marriage  of 
Lady  tStaincs  to  the  Defendant  Gunning, 

A  Motion  was  now  made,  on  behalf  of  the  Plaintiffs,  for  a  Receiver  of 
the  }lcnt3  of  the  Testator's  Real  Estates,  and  for  an  Injunction  to  restrain 
Gunning  and  Mr.  and  Mrs.  Bridger  from  receiving  them. 
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Mr.  Fepyt  and  Mr.  Turnery  in  support  of  the  Motion,  said  that  it  ap* 
peucd,  by  Jarvis^B  Affidavit,  that  Lady  Staina  had  promised  her  Husband, 
before  he  made  both  his  First  and  his  Second  Will,  thftt  she  would  fulfil  his 
inteDtions  vrith  respect  to  the  Plaintiffs :  that,  in  pursuance  of  that  Promise, 
she  made  her  Will  wtlhin  «  few  days  after  the  Testalor'B  Death :  that  it  was 
quite  clear  that  he  was  not  partieolariy  aiudoin  net  to  disclose 
'the  ooimezion  which  existed  between  him  and  the  PlaiDtifi ;  [  ^98  ] 
and  that  it  was,  on  that  accoont,  that  their  Names  were  not  men* 
tioned  in  tiie  THH. 

The  ftUowmg  Oases  were  dted  in  support  of  the  Application :  T9^fnn 
(a);  Oldham    Litd^ord  (ft);  l>entM  t.  Baine$  (0); 
ESmmgat*  (d)  ;  PnA^firdy.  Wtlht  (e)  ;  SUddmd  ?.  Aldridgelf)  ;  CKa*. 
tsrZffifi  T.  Agar  (j), 

Mt,  KhigH  and  Iftr.  Iht/dgwor(hy  for  the  Defondaots,  said  that  the  Tes- 
tator did  not  desire  Ins  Wife  to  dispose  of  any  part  of  his  Property,  after  her 
decease,  for  the  Benefit  of  the  Phintifl^  nnless,  upon  mqniry,  she  should 
find  them  respectable ;  so  that  he  trusted  not  only  to  her  Integrity,  but  to 
her  Discretion  :  that  if  the  Court  were,  ultimately,  to  grant,  to  the  Plaiiuiifs, 
the  Relief  which  they  asked.  Lady  Staines  would  be  made  merely  Tenant  for. 
Life,  and  the  Court  would  make  a  disposition  of  the  Testator  s  Property, 
which  he  himatilf  declined  to  make  :  that  the  Cases  which  had  been  cited, 
related  to  Personal  Estate  only  ;  and  there  was  no  Ccse  in  which  the  Doc- 
trine applied,  by  the  Court,  to  Personalty,  in  Cases  of  Fraud,  had  been  extend- 
ed to  Real  Estate  :  that  Oldham  v.  Litchford  was  a  direct  Decision  to  that 
effect;  for  it  appeared,  by  the  Editor's  Note  to  that  Case,  that  thu  1  Kciee 
■0  far  as  it  affected  the  Real  Estate,  was  discharged  on  the  Rehearing;  that 
the  words  of  the  Tth  Section  of  the  Statute  of  Frauds,  most  im- 
peratively  required  that  ull  Declarations  of  Trust  •  should  be  in  [  ^494  ] 
Writing  ;  and,  if  a  Breach  of  Promise  similar  to  that  statod  in  the 
present  Case,  were  made  equivalent  to  a  lit  cach  of  Trust,  there  would  be  an 
end  of  the  Statute  :  that  it  was  clear  that  the  Testator  intended  to  leave  it 
to  his  Wife's  Discretion,  to  spend  as  much  of  his  Property  as  she  pleased,  and 
that,  therefore,  there  was  no  Trast  which  this  Coort  could  execute ;  that 
SHcklandv.  AldridgemAmlt  a  Decision,  but  merely  a  Direction  that  a  Plea 
should  stand  for  an  Answer,  with  liberty  to  Except :  that  that  Caee  related 
to  the  Mortmain  Act ;  and  having  regard  to  the  strong  Language  of  that 
Act,  it  ^Tould  be  monstrous  to  hold  that  a  Party  conld,  on  his  r>cath-bed, 
make  a  Parole  Dispoeitioii  for  a  Charitable  Porpoae ;  that,  in  the  Case  pot 

(o)  1  Vrm.  296.  {h)  2  Vem.  50e.  (e)  Tree.  CTia.  3. 

{d)  Amb  67  S.C.  I  Ve».  lai.  '        Atk.  M«.  (/)  «  V«.  51ft. 


Digitized  by  G^^CHgle  ' 


496 


CASES  IN  GHAKCE&Y. 


1882.*>-Podinoro  t.  Gunnins. 

by  Lord  J^ldon,  in  his  Judgment  in  jSlncklaiid  v.  Aldridf/e,  of  a  Father 
devising  his  Estate,  to  his  joungest  Son,  under  a  Promise  lijai  tlic  latter 
would  pajr  10,000/.  to  the  eldest  Son,  his  Lordship  did  not  say  that  the  De- 
visee would  bo  a  Trustee  of  the  Heal  Estate,  to  the  extent  of  10,000/.,  or 
that  that  Sum  would  be  a  charge  on  the  Real  Estate.  Lord  Jmham  v. 
Child  (Ji)  ;  JSIeredith  v.  Ihncafjt  {i)  ;  tSale  v.  Moore  (A*)  ;  Wilsju  v. 
Major  (/)  ;  Bradhj  v.  IViStcott  {m};  Moii  v.  Iiot$  (»);  Bull  v.  King- 
%ton  Qo)  ;  Puihman  v.  FilliUr  ^p)* 
The  Vice  Chancellor  : 

T  cannot  but  think  that  if,  at  the  hearing  of  the  Cause,  the  Facts  should 
appear  as  ihey  do  upon  the  present  Affidavits,  the  Court  would  give  Relief. 

I  have  always  understood  that  the  Court  would  interfere  to  pre- 
[  *495  ]    vent  *the  obtaining  of  an  Estate  by  Fraud,  notwithstanding  the 
Statute  of  Fraods.   A  variety  of  Cases  might  be  put.  Suppose 
a  Man  deputes  an  Attorney  to  buy  an  Estate  for  him,  and  the  Attomej  pur> 
chases  that  Estate  for  himself,  the  Court  would  interpose  notwitlistnnding 
the  Statute  of  Frauds.    It  is  clear  to  me,  from  the  language  which  Lord 
£ldQn  uses  in  the  Case  of  Strickland     Aldridge,  that  ho  did  consider  that 
this  Court  would  interfere,  for  the  purpose  of  giving  effect  to  the  Mortmain 
Act,  upon  the  same  principle  that  it  would  g^ve  its  assistance  for  the  pur- 
pose of  preventing  Fraud  as  between  private  Individuals*  Uis  Lordship 
aajs :  ^  The  Statute  was  never  permitted  to  be  a  cover  for  Fraud  upon  the 
private  Rights  of  Individuals ;  and,  thongh  within  the  intention  it  cannot 
be  said  a  Trust  is  declared  under  these  circumstances,  it  is  clear  a  Trust 
would  be  created  upon  the  principle  on  which  this  Court  acts  as  to  Fraud." 

Then  his  argumect  is  this;  that,  as  this  Court  would,  notwithstanding  the 
Statute  of  Frauds,  relieve  in  a  Case  where  a  Trust  would  be  created,  upon 
the  principle  of  this  Court  which  denies  to  all  Persons  any  'advantage  ob- 
tained by  Fraud ;  so,  if  it  turns  out  that  the  Fraud  attempted  to  be  practis- 
ed, was  a  Fraud  upon  the  Rights  of  Parties  arising  out  of  the  Statute  of 
Mortmain,  this  Court  will  also  relieve. 

The  principle  upon  which  Muckleston  v.  Brown  (jq)^  as  well  as  ^riddand 
v.  Aldridye,  proceeded,  shows  that,  notwithstanding  the  Statute  of  Frauds, 
this  Coui-t  will  interpose  to  prevent  a  Party  from  being  deprived  of  his 

Rights,  by  means  of  Fraud. 
[  *496  ]       'If  thai  be  so,  the  Question  is  wlielhcr  there  is  not,  as  this 
Case  now  stands,  sufficient  Ground  for  the  luict  fLrLiicc  of  Lho 
Court.   Now,  suppoamg  that  those  Words  were  omitted  out  of  the  Case 

ih)  I  Bro.  C.  C.  92.  (i)  AnU,  Vol.  I.  p.  542.  (k)  Ibid.  584. 

<!}  11  V«i.  lOB.  («)  IS  V«t.  44S.  inl  I  Jir.  A  Wallu  IM. 

(•)  1  Her.  ai4.  (JI)  a  V«i.  7.  iff) 
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which  Dr.  Jaivia  icprescnls  as  forming  part  of  tlic  Convcrsalion,  namely  : 
Provided  you  find  them  respectable:"  then  there  would  be,  clearly  nrid 
expressly,  a  Promise,  on  tlie  part  of  Lady  Staines,  to  convey,  after  her 
Deaih,  what  licr  Husband  gave  to  her,  to  his  two  Natural  Daughters.  The 
Ri^ht  of  the  Persons  to  take,  is  not,  I  think,  roatcriaUy  affected  hy  the  in- 
troduction  of  those  Words ;  because  we  must  compare  wliat  Dr.  Jarvi$  says 
mth  regard  to  them,  with  what  he  states,  in  the  written  Memorandum,  to 
have  taken  place  between  Sir  Thomas  and  Lady  Staines.  He  tliere  says : 
*^  She  has  the  whole  of  his  Property,  wUh  an  understanding  that,  at  her 
Death,  subject  to  the  two  Legacies  (she  consented  with  great  readiness)  to 
leave  ;l:c  whole  of  his  Property  to  his  two  Natural  Children. "  Then  the 
two  Natural  Children  are  named.  I  cannot,  therefore,  bat  think  that  the 
Promise  most  be  taken  to  be,  in  sabetance,  as  it  is  represented  in  the  written 
MemOFandum,  and  that  it  is  not  affected  by  those  Words,  If  you  find 
them  respectable."  Supposing,  however,  those  Words  to  havo  been  actual- 
ly used,  and  to  have  formed  part  of  the  Promrae ;  it  is  not  represented, 
open  these  Affidavits,  that  Lady  JSUnne$  did  not  find  the  Parties  rcopect* 
able ;  and,  if  they  are  not  stated  not  to  be  respectable,  they  mnst  be  taken 
to  be  respectable. 

Id  that  respect  the  Case  is  clear  enough:  and  it  does  not  appear 
to  me  to  be  materially  altered  or  embarrassed  by  the  Circum- 
stance that  the  Will  which  Lady  Staine*  *made,  did  not  give  the  [  *497  ] 
whole  of  the  Property  to  the  PlaintiOit,  but  made  an  Exception 
in  favoar  of  certain  Legptteei.  Probably  she  understood  the  Promise  in  a 
loose  way.  It  may  reasonably  be  supposed  that  neither  this  Lady,  nor  Pr. 
Jartfhf  nor  any  other  Person  unacquainted  with  the  Doctrines  of  this  Court, 
would  understand  iho  Words  as  so  strictly  creating  a  Trust  in  favour  of  the 
two  Daughters,  as  that  thera  should  be  no  Exception  in  the  shape  of  Lega- 
cies to  other  Persons.  But,  in  whatever  way  the  Words  may  have  been 
understood,  the  Promise,  which  is  a  Matter  of  Fuct,  cannot  be  affected  by 
it:  and  I  cannot  but  thuik  tiiat  this  in  a  Case  m  wtxich  there  ought  to  be  a 
Receiver. 

Motion  granted. 


ANONYMOUS, 

1834 :  Sth  Aagnst. — Practice, 

Conrse  of  Proceeding  to  b«  followed  by  a  Bercnannt,  wfaore  the  PlaintUr,  after  tenridg  *  Sab* 

pcena  to  Bejoin,  does  not  proceed  with  the  Cauae. 

t 

Oir  a  Motion  to  Disnuas  for  want  of  Pcoflecution  afkar  smieo  of  a  Sub- 
Vox,.  V.  89 
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1834.— Hntdiinson  v.  Stephens  and  Others. 

poena  to  Rejoin,  made  by  Mr.  Wakefield^  and  opposed  by  Mr.  K,  Parker^ 
the  luce- Chancellor  said  that  he  bad  a  Certificato  of  the  Practice  in  such 
Cases,  which  bad  been  delivered,  by  Mr.  Jackson^  the  Clerk  in  Court,  to 
Sir  John  Leach,  V.  C,  IQ  Feb.  1820,  and  which  was  as  follows  : 

"If  the  Plaintiff  has  served  a  Subpoena  to  Rejoin,  which  he  will  do  to 
prevent  the  Defendant  moving  to  dismiss,  tlie  Defenilant  is,  from  that  ttme» 
precluded  from  moving  to  dismiss  tho  Plaintiff 'a  Bill  for  want  of  Prosccn* 

tioD.  The  Defendant  must  then  wait  one  clear  Term  after  tbo 
[  *49S  ]    Subpoena  to  Rcjom  vas  served  (1st  'JHcktnSy  84),  when  he  must 

give  Rules  to  produce  Witnesses :  he  must  then  wait  another 
clear  Ter.-n,  when  he  must  give  Rules  to  publish  Deposilions,  although  not 
any  Witnesses  have  been  examined.  This  is  compulsory  Process.  The 
Defendant  must  then  wait  another  clear  Term,  when  he,  the  Defendant, 
may  set  tho  Cause  down  to  bo  heard  at  his  request,  and  must  serve  the 
Plaintiff  with  a  Subpoena  to  hear  Judgment." 

Mr.  Wakefield  cited  Skip  r,  Warner  (a) ;  Fell  v.  Marrii  (6)  ;  SquirreU 
V.  Squirrell  (e) :  but  his  Motion  was  refused  with  Costs ;  as  was  also  a 
similar  Motion,  in  Boaih  ?.  Smithy  which  was  supported  by  Mr.  B,  Anders 
doiif  and  opposed  by  Mr.  WhUmarth. 


HUTOHDrSOH  V,  StBFSBNS  Ain>  OlHEBS* 

1834  :  r>[h  August— Trustee.— \ I  Gto.  4,  and  1  WiU.  4,  c.  60. 

A-  nml  D.  cluimcd,  .ndvcrscly,  a  Sum  of  Stock  stnndin;;  in  llic  Names  of  .'1,  nnd  two  ot!icr 
I'crsons,  as  Trustees:  A.  filed  an  Aiuicablc  Bill,  to  have  the  Kighta  niul  iDtcituts  of  him- 
self Ami  B.  dodarcd :  A.  bojroml  Sea,  commmdlng  «  Merchant  VcmcI  on  a  Voyngc  to 
/itf/rVi.  i?.preMmcd  a  Petiiion,  nnder  U  Gca4,and  1  Will.  4,  c.  €0,  praying  that  the 
Sto(  k  might  be  traDsrcned  into  Coort,  in  tho  Canae.  Petition  refused,  the  Case  not  being 
witliia  tho  Act 

Tdb  Plaintiff  and  the  Defendants,  Charlee  and  WiUiam  Stephene,  were 
Trustees  of  two  Sums  of  Stock  standing  in  their  Names,  to  which  tbo  Plain- 
tiff and  tbe  otbcr  Defendants,  Avho  were  his  Infant  Children  set  up  conflict- 
inj»  Claims.  This  was  an  Amicable  Suit,  to  have  the  Rights  and 
[  *4L)0  j  Interests,  of  ihe  Plainliff  and  his  Children,  "in  the  Trust  i'  unds 
nsccrtalncu  and  declared.  The  Iiilaiits  beiiig  desirous  that  the 
Funds  might  be  secured  pending  the  Suit,  presented  a  Petition  staling  to 
that  effect,  and  that  Charlee  and  William  tStejjhens  were  x^iiiiug  to  concur 

*  Ex  nlatimie* 
(/i)  n  Atk.  C'S.  (l)  1  Cox,  170. 

(c)  3  SwassU  250,  note.  Sw  To9tr  t.  Tom,  I  Cox, 
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1834.— Ex  parte  Dover. 

in  iraaBferriog  the  Fanda  into  Court,  and  tlint  the  PlaiDtiflT,  the  other  Trus- 
tee, m»  absent  beyond  Sea,  commanding  a  Merchant  Vessel  on  an  East 
India  Vojage :  bnt  the  Fetttionera  were  informed  and  believed  that  he 
ironld  not  be  disposed  to  make  any  Objection  to  the  proposed  Transfer. 
The  Petttton,  therefore,  prajcd  that  OharUi  and  William  Stephens  might 
be  ordered,  as  Trustees  as  aforesaid,  and  that  they  or  one  of  them  mi<;1it  be 
ordered,  in  tho  place  of  the  Plaintiff,  to  join  in  transferring  the  said  Fands 
into  the  name  of  tho  Accoantant-General,  in  Trust  in  this  Cause. 

31 1.  Longletfy  for  the  Petitioners,  said  that  this  Avas  an  Application  under 
11  Geo.  4.  and  1  Will.  4,  c.  60,  and  that  the  15th  Section  of  the  Act  would 
authorize  tho  Order,  notwithstanding  tho  absent  Trustee's  beneficial  In- 
terest. 

The  Vice- Chancellor  refused  to  make  the  Order,  savin";  that  he  did  not 
consider  the  Plaintiff  to  be  out  of  the  Jurisdiction  of  the  Court,  and  tiiat  lie 
thou^lit  that  Case  was  not  within  the  raeanins  of  the  Act,  but  that,  when  the 
Plaintiff  returned  to  England,  he  might  join,  -with  the  other  Trustees,  in  trans- 
ferring the  Stock  as  desired. 


•Ex  Pabtb  Dover.  [  '500  ] 

ldS4  :  ITlIl  July  ana  STlh  Not— Tmtfw^t  1  Geo.  4,  ancT  1  Will.  4,  c.  60. 

Tesuuor  gave  «n  Annuity  to  his  Widoir,  nnd  the  BctMno  of  his  Esiaie  to  his  CbtKlren.  Tho 

Executors  pnid  tlic  Testator's  Dcl»ts  nnd  Legacies,  nntl  purchased  Stock,  in  their  Names,  to 
anstvcr  the  Annuity,  and  paid  tho  Di^'iUends  to  the  Widow.  One  of  the  Exectifnrv  ■wont  to 
reside  Abroad,  nnd  the  other  died :  Held  that  the/  wcro  Tnistces  of  tho  Stock  witlua  1 1  Geo. 
•i,  and  1  VViii.  4,  C.  60. 

Robert  Dover,  by  bis  Will,  gave,  all  bis  Beat  and  Personal  Estates,  to 
JoujSi  Talbot  mdSenrf/  Dover,  upon  Trost,  as  soon  as  coovenientljr  might 
be,  to  sell  and  dispoao  of  tho  sasie  for  tbe  general  Benefit  of  bis  Children ; 
and  he  gave  to  bis  Wife,  an  Annuity  of  250Z.  for  ber  Life,  payable  half  j  car* 
ly,  and  all  the  Residue  of  his  Estate,  to  bis  Gbildrsn  living  at  bis  Death, 
absolutely ;  and  he  appointed  Talbot  and  Henry  Dover  his  Executors.  Tho 
Testator  died  in  June  1816.  Ti  e  Executors,  as  appeared  by  their  Accounts 
which  had  been  passed  at  tlie  Stamp  Office,  had  long  since  paid  the  Testa- 
tor's Debts  and  Legacies,  and  they,  out  of  his  Personal  Estate,  purchased 
8,333/.  6«.  8ti.  Three  per  Cent.  Annuities,  in  their  joint  Names,  as  a  Fund 
for  payment  of  the  Annuity  ;  and  that  Stock  was  still  standing  in  their 
Names  ;  and  they  divided  the  Residue  of  the  Testator's  Estate  anion  est  his 
Children.   In  1880  Talbot  emigrated  to  and  settled  in  America,  Henry 
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Dover  died  in  Juno  1834.  Down  to  Januarj  1834,  the  Dividends  of  the 
Stock  ha'l  been  duly  paiil,  to  Mrs.  Dover^  in  satisGlCtion  of  her  Annuity  : 
but,  owinjT  to  Talbot  having  gono  Abroal,  she  waa  mjablo  to  receive  the 
Dividends  that  became  dae  in  July  following ;  and,  accordingly,  she  and  the 
Testator's  Children  preiented  a  Petition  under  11  Geo.  4  and  1  Will.  4,  c. 
60,  prajriog  that  the  Manter  might  inquire  wliether  Talhd  was  a  Trustee  of 

the  Stock  and  the  unreceived  Dividend  thereof,  within  the  Act, 
£  *501  ]    and  that  a  new  Trustee  might  be  appointed  in  *his  place,  and  that 

tho  Stock  might  bo  transferred  to  the  new  Trostee,  and  that  the 
Dividend  then  accrued  dae  might  be  paid  to  Mrs.  Dover* 

Mr.  Cooke^  for  tha  Petitioners,  submitted  that,  upon  the  Facta  above  stat- 
ed being  substantiated,  Tcdhot  and  Dover  most  be  held  to  have  relinquished 
all  control  over  the  Stock  as  Executors,  and  assumed  the  character  of  Trus- 
tees with  respect  to  it :  but  that,  at  all  events,  Mrs.  D(mr  must  be  entitled 
to  be  paid  the  accrued  Dividend. 

The  Viee-QhmeeUor  said  that  the  precise  Circumstances  under  which  tho 
Stock  bad  been  transferred  into,  and  still  remained  in  the  Names  of  Talbot 
and  Dovety  ought  to  be  inquired  into,  in  order  that  it  might  be  ascertained 
whether  they  had  the  Capital  as  Trustees :  and,  accordingly,  his  Honor 
made  the  usual  reference  to  the  Matter ^  with  a  Direction  to  inquire  under 
what  Circumstances  the  Stock  was  originally  invested  and  then  remained  in 
the  Names  of  TaSboit  and  Dover^  i?ith  liberty  to  state  special  Circum- 
stances. 

The  ifaseer  made  a  Report  finding  the  Facts  above  stated,  and  that 
lot  was  a  Trustee  of  tho  Stock  within  the  Act,  and  particularly  within  the 
XOth  and  22i  Sections  thereof,  for  the  Persons  and  Purposes  mentioned 
in  the  Will ;  and  that  it  was  uncertain  whether  TaHhot  was  living  or 
dead. 


Upon  hearinn;  Mr.  Cooke  in  support  of  a  Petition  presented  6y  the  Widow 
and  Cliildrcn,  prayin;^  that  the  Master  s  Ueport  might  be  con- 
[  *o02  3    firmed,  and  that  the  proper  •C'^cer  of  the  Bank  of  England 
might  be  ordered  to  transfer  tho  Stock  to  tho  new  Trustee  and 
to  pay  the  accrued  Divi  lend  to  the  Widow, 
The  \^ce- Chancellor  made  an  Order  as  prayed  (a). 

{a)  AcEb  paneHmy,  \  MjL  li  SseB.f7r. 
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1834. — Walcrton  v.  Croft. 


Watbrtox  V,  Ckost. 
Cboft  tf.  Watbrtok. 

1834:  24th  and  28th  November. — Practice, — .Sahpaena. — Cause  and  Cro$»  Caute. 

In  t  Cue  of  Ouue  And  Ciwn  Citiue,  where  FUinilff  in  the  former  is  Ahroml  or  eumM  ha 
fonnd,  the  proper  coarse  is  to  stay  the  ProceolingB  in  that  Siiit,  nntil  the  Flaintiff'  has  nn- 
strcrcd  the  Cross  Bill,  and  not  to  order  the  snbpomn  to  answer  the  Cross  Bill  to  be  served 
on  hit  Clerk  In  Court  in  the  original  Canoe. 

A  DBCREB  has  been  made,  in  a  Cause  of  Croft  t.  Baring^  establishing 
the  Will  of  Chiittopher  Watertorit  and  decreeing  that  the  Trusts  thereof 
shnuUl  bo  carried  into  Execution,  and  an  Estate,  called  Woodlands,  soM. 
Tlic  Bill  in  Water  ton  v.  Croft,  was  filed  b}'  the  PiaiutifT  Hobert  WateyLon^ 
Avho  was  the  eldest  Son  and  llcii  ';f  the  IV'Stator,  and  was  then  in  the  West 
Indies,  for  the  purpose  of  establishing  that  his  Father  had  died  intestate 
with  respect  to  tlie  Estate  directed  to  be  sold,  and  to  have  it  declared  that 
the  Decic*  in  Croft  v.  Bariny  did  not  Bind  his  Rights  in  that  Kstatc.  The 
Bill  in  Croft  v.  Baring  was  then  filed  :  it  was  a  Bill  of  Revivor  and  Sup- 
plement, far  the  purpose  of  prosecuting  the  Decree  in  Croft  v.  Baring. 
An  <  'rder  had  been  obtained,  b^  the  PlaintifTa  in  Cr(ft\.  ]Vaif?rion,  that 
Service  of  the  Subpoena  to  appear  to  and  answer  the  Bill  in  that  Cause, 
upon  Robert  Watertori's  Clerk  in  Court  in  the  Cause  of  Watert'm  v.  Croft, 
might  be  deemed  good  Service.  Jlobert  WaUrion  now  moved  to  discharge 
that  Order  for  Irregularitj. 

•Mr.  Knight  and  Mr.  Wigram,  for  the  Motion,  cited  Roberit  [  'dOS  ] 
V.  Worsley  {a)^  Bond  v.  The  JDuke  of  J^etvcastU  (b).  Smith  v. 
The  Hibernian  Mining  Company  (c^,  and  Rickcordy,  JSfedriff  (^d)  ;  and 
said  that  this  Case  was  diiforeDt  from  a  Defendant  at  Law  instituting  a  Suit 
in  this  Court  for  the  purpose  of  his  defence  at  Law:  that,  in  Buch  a  CasO} 
the  Court  would  order  Service  of  the  Subpoena  upon  the  Plaintiff's  Attor- 
ney at  Law,  to  be  deemed  good  Service  ;  but  there  was  no  Authority  tO 
show  that,  when  a  Plaintiff  has  filed  bis  Bill,  his  Clerk  in  Court  is,  thence- 
forth, to  he  taken  as  having  Authority  to  appear  for  him  in  all  Suits  that 
may  be  isstitated  against  him :  that,  if  snch  were  tho  case,  (.nothing  would 
be  easier  than  to  bring  a  Party  into  Contempt  for  Kon-'flppearance ;  as  he 
might  not  know  that  any  Snhposna  bad  issued  against  him :  that  this  Court 
had  no  power  to  appoint  an  Agent  for  any  man ;  but,  if  it  found  one  already 
appointed » it  would  treat  him  as  such,  but  only  within  the  Limits  which  had 
been  assigned  him,  as  in  the  Case  before  referred  to  of  a  Bill  to  restrain 

(a)  2  Cox,  369.  (ft)  a  Bco.  G.  aSiS.  (c>  1  Sdk  ALofr.  SSt. 

{d)  aMer.45S. 
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1834.— Wftterton  r.  Croft. 

Proceedings  at  Law :  thai  hero  Mr.  WaUrtcn  bad  a  Clerk  in  Goori  to  pro* 
Bccttte  tbe  Suifc  of  Waterton  y.  Croft^  but  non  etmniUA  that  be  would  appoint 
htm  in  any  otber  Suit. 

Sir  JST.  Sugden  and  Mr.  Barf^er  orn^ra,  relied  on  GardtHer  Mawn^vkd, 
Maton  r.  Gardiner  (e),  and  said  tbat,  tbongh  tbe  Aatborities  on  tbe  aaU 
ject  were  conflicting^  the  course  of  proceeding  foltovred  in  that  Case^  was 
founded  in  Justice,  and  ought  to  be  adopted. 
[  *£04  ]    *Mr.  Knight f  in  reply,  said  that  this  was  not  a  Case  of  Cause 
and  Cross  Cause,  as  Mason  v.  Gardiner  was. 

The  ViCE-CUANCELLOR  : 

I  take  t!iis  to  be  a  Case  of  Cause  and  Cross  Cause. 

A  Decree  liaviiig  been  pronounced  in  the  C.iu53  of  Croft  v.  Baring,  by 
whicb  Mr.  WaUn-toHS  rights  were  affected,  he  filed  the  BUI  in  Watcrtm  v. 
Cri'ft,  the  object  of  which  was,  to  get  rid  of  tliat  Decree.  Upon  this  the 
Supplemental  Bill  iu  Croff,  v.  Waterton  was  filed,  for  the  purpose  of  obvi- 
ating the  attack  which  was  so  made,  by  the  Suit  of  Waterton  v.  Croft,  upon 
the  Decree  in  Croft  v.  Barinrj.  It  appears  that  Mr.  Waterton  was  out  of 
the  Jurisdiction  when  his  J>ill  was  filed  ;  but,  for  the  purpose  of  defence  to 
bis  Suit,  it  was  necessary  that  an  Answer  should  be  put  in  to  the  Supple- 
mental Bill ;  and  the  Order  which  ought  to  have  been  made,  was  that  the 
Proceedings  in  Watcrtnn  v.  Croft  should  bo  stayed,  until  Mr.  Waterton  had 
answered  the  Bill  in  the  Supplemental  Suit  of  Croft  y.  Waterton;  but  it 
was  not  proper  to  order  that  Service  of  the  Subpoena  upon  Mr.  Watcrton^9 
Clerk  in  Court  in  Waterton  v.  Croft^  should  be  deemed  good  Service  upon 
bim  in  the  Supplemental  Suit.  The  Order  was  consequently  irregular,  and 
must  be  discharged  with  Costs* 


The  Bo^strar  bavtog  suggested^  to  tbe  Vlce'CfhaneeUor^  ibat^  according 
to  the  practice  in  Cases  of  Cause  and  Crosj  Cause,  the  Order  was  regular, 
bis  JSbnor  directed  the  Registrar  to  aearch  for  Precedents. 

[  *505  ]      *0n  this  day,  the  Ee^strar  delirered  the  following  Certificate 
to  the  Viei'OhaneeUor  : 

Be^trar*8  Office,  28  Norember  1834. 


Vernon    Moore^  et  i  eontra, 
23  January  1765,  Ld.  C. ;  B.  1754,  fol.  126. 
Upon  opening,  &c.  that  the  Plaiatifis  in  the  original  Cause,  in  Easter 

(ff)  4Bio.c.a4ra. 
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1834.— Waterton  Croft 

Term  1753,  exhibited  tluir  Bill  in  this  Court  ogaiiist  the  Defendants  there- 
to,  to  be  &c.  to  Avhich  they  appeared  and  put  in  their  Answers,  which  were 
replied  to.  That,  in  Trinity  Term  last,  the  Plaintiffs  in  the  Cress  Cause, 
exhibited  their  Bill  a;;ainst  tho  Plaintiffj  in  the  original  Cause,  to  be,  &c. 
and  all  except  Mary  Brai/  had  put  in  their  Anstrers  thereto :  that  the  said 
JSfary  Bray  could  not  be  loood  to  be  served  with  a  Subpoena,  and  the  Plain- 
tiffs in  the  original  Cause,  are  proceeding  in  their  Cause,  and  the  Plaintiffs 
in  tho  Cross  Cause  cannot  proceed  in  their  Cause,  for  the  reason  aforesaid. 
It  was  therefore  prayed,  &c.  Upon  hearing  Mr.  Capper  of  Counsel  for  all 
the  Plain'i^Ts  in  the  original  Cause  except  the  said  Mary  Brai/,  and  an  Affi- 
davit o!  'f  liomas  Ward  re^dz  It  is  ordered  that  Service  of  a  Subpana  for 
the  said  Mary  Bray  to  appear  to  and  answer  the  said  Cross  Bill,  on  the  Clerk 
In  Court  for  the  Plaintiffii  in  the  original  Cause,  be  deemed  good  Service  on 
the  said  Mary  Bray, 


Anderson  v.  Lewi's^  et  ^  contra, 
Hil.  1792. 

It  was  Ordered  that  tho  passing  of  Publication  in  the  original 
Cause,  shoal  i  bo  stayed  until  a  fortni-^ht  afcar 'tho  Plaintiff*  £•606] 
thereto  should  have  put  in  their  Answer  to  tho  Plaintiff's  Bill  in 
the  Cross  Cause. 

iV.  B, — It  does  not  appear  from  the  Books  that  the  Motion  wis  for  sub- 
stituted Service  of  the  Subpoena;  but  this  is  explained  in  Brown,  vol.  iii. 
fol.  429. 


Gardner  v.  MafoUf  et  t  contra, 
Idtb  December  1793,  A.  fol.  50. 

Althon^h  it  seems,  from  4  Brown,  fol.  478,  that  the  Motion  was  for  sub- 
stituted Service,  and  that  the  Lord  Chancellor  thought  such  Service  on  tho 
Clerk  in  Court  mnst  be  good,  yet,  in  the  Registrar's  Book,  the  Motion  is 
ordy  that  tlie  Proceedinj^  m  tho  First  Cause  might  bo  stayed,  until  the 
Plaintiff  in  that  Cause  had  entered  his  Appearance  in  the  Cross  Cause,  and 
the  Order  iras  that  the  Plaintiff  in  the  First  Cause,  should  be  restrained 
from  giving  Rules  to  pass  Publication  in  that  Cause,  until  be  should  have 
sppeared  in  the  Second  Cause* 

On  the  autborit/  of  VenMn  y.  Moore,  (above)  and  of  Gardner  r.  Ma- 
leu,  (as  reported  hj  Brown)^  and^  in  tbe  absence  of  any  knoirn  Case 
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where  the  Application  had,  sinde  the  tatier,  been  refased,  or,  bein^  granted, 
the  Order  had  been  discharged,  an  opinion  had  prevailed,  in  the  Registrar's 

Office,  that  the  Service  of  the  Subpcona,  in  Cause  and  Cross  C.nuse,  on  the 

Clerk  in  Court  of  the  Plaintiff  in  the  original  Cause,  would,  upon  an  Order 

being  obtainc'i  for  that  purpose,  be  regular,  but,  upon  looking  into  their 
Books,  and  consulliiig  with  tlie  Cleiks  in  Court,  (who  consider 

[_  *o07  3  tlio  Practice  to  liavo  been  settled  *m  the  above  Case  of  Ajidernon 
V.  LewU)f  the  Registrars  are  of  opioion  that  such  a  Proceeding 

is  not  regular. 


His  Honor  said  that,  in  Vernon  v.  Moorc^  an  Order  had  been  made,  in 
1755,  that  service  of  the  Suhpccna  in  the  Cross  Cause,  upon  the  Clerk  in 
Court  of  one  of  the  Plaintiffs  in  the  original  Cause,  should  be  deemed  good 
Service  ;  but,  in  Anderson  v.  Lewis,  in  1792,  the  proceedings  in  the  origi- 
nal Cause  were  staved  until  a  fortnight  after  the  PJaintifis  should  have  an- 
swered the  Cross  Bill :  and  that,  in  Gardner  v.  Mason,  the  Order  made 
vas  not  for  substituted  Service,  but  for  stay  of  the  Proceedings  in  the  orig- 
inal Cause  ;  and,  consequently,  that  Case  was  misreported  by  Brown.  His 
Honor  added  that  the  Begistrara  and  all  the  Clerks  in  Court  were  of  opin- 
ion that  the  proper  course  was  not  to  make  an  Order  for  aubatitoted  Se^ 
vice,  bat  for  stay  of  the  PfDceedinga  in  the  original  Cause. 

Motioa  granted. 


[  'oOS  ]  •Parker  v,  Lloyd. 

18S4:  I3th  DeeembCT^Praed'ctt/— AdpoMa. 
lloboa  for  Wtan  to  serve  a  Sabpoanaon  a  Defondant  reiideBl  in  SooUamiy  granted. 

This  Suit  related  to  Stock  in  the  Funds.  One  of  the  Defendants  resid- 
ed at  J^d^nbur^hj  and  another  at  Naples. 

Mr.  Cooper^  for  the  Plaiutil},  now  moved,  under  4  &  6  Will. 
£  *o09  3    ^»  ®*      C^)>  for  leave  to  serve  those  •Defendants  with  Subpoenas 
to  appear  and  answer,  and  that  the  British  Consul  at  NapUti 

(c)  By  2&S  Will.4,  c.  aa,  8.  l.HuSBaeledtlwtilehaUbtliwAa  for CoorU of  dm' 
eerjand  of  Exchcqner  in  Enjfaad^  if  they  111011  so  think  fit,  npon  •peeiol  Hoiion  of  the  Com* 
pleinant  or  Complninants  in  any  SaU\fl>ich  has  lecn  or  sh.ill  be  instituted  in  su*  li  Courts  rc- 

spcctiTcly,  concerning  Lands  or  Tenements,  or  Hereditaments  sitantc  in  F-  h:  d  or  Wolt*t^^ 
order  Uiai  scrvico  io  any  Part  of  the  United  Kingdom,  aod  in  the  Isle  of  Man  respectivelj.  of 
any  Subpana,  Latter  MiadTe^  and  of  nil  enbiiqaeiit  Process  to  be  had  thereont  npon  as7 
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might  be  dineted  to  sem  tte  SabfKttnA  upon  the  Defendant  wbe  was  resl- 
deDt  there*  , 

•The  Vice  Chaxcellor  :  [  '6^0  ] 

The  Act  does  not  specify  any  Person  by  whom  the  Subpoena  is  to  be 
served  ;  and,  thurcfore,  any  ono  may  serve  it.    It  is  for  the  purpose  of  fa- 
cilitating the  auvhentioation  of  the  Servioc,  that  the  Aot  requires  it  to  be  • 
etated  whether  there  is  any  Civil  or  Military  Officer  resident  at  the  Place. 

Mr.  Cooper,  afterwards,  said  that  ho  would  not  take  the  Order  for  Ser- 
vice of  the  Subpoena  at  Naples^  as  be  had  not  got  an  Affidavit  that  the  De« 
fendant  was  resident  there  :  but  that  he  had  got  the  proper  Affidavit  as  to 
the  other  Defendant,  and,  therefore,  he  would,  with  His  Honor's  permis- 
sum,  take  the  Order  as  to  that  Defendant,  in  the  terms  of  the  Order  in 

fcrnlant  in  stulj  Suit  iben  rcsidinjr  in  sach  Part  of  tiic  United  Kingdom  or  Islr  of  ^fan  in 
which  he,  she,  or  they  shall  be  so  served,  shall  he  deemed  good  Service  of,  or  be  made  itpon 
mch  DefendoDt  upon  such  Terms,  and  in  such  Planner,  and  at  such  Time  as  to  such  Courts 
thall  seem  reaaonaMe ;  and  that  it  Khali  bo  lawful  for  svch  ConrU  to  proceed  upon  Mch  Ser> 
rice  aa  fnUy  and  cffcctnally  as  if  the  ^atnc  had  been  made  within  the  Jurbdiciion^  of  such 
ConrtA  rc«pef lively.  Sect.  2  i  nntts  that,  iilong  wilh  tijc  Sul»pa*»ia,  a  Copy  of  the  Prayer  of 
the  Bill  shall  be  hcrvcd  :  I'rovidcd  that  no  Process  of  Contempt  shall  be  entered  upon  such 
Ftocccdinss  us  thereinbefore  mentioned,  nor  any  Decree  made  abiolutc,  without  the  !>pcdul 
Order  of  the  Goort,  upon  epeelal  Motion  made  for  tnch  PorpoM* 

The 4  4  S  Will.  4,  e.  82,  cxtcnde  the  ProviMons,  of  the  fonner  Act,  relating  to  Suit^  ixutl- 
toted  conceminff  Landi,  Tcni-mpntf,  or  Hcnilitamrnts,  to  a!!  8«ifs  inMiiuu  J,  i:i  the  said 
Courts,  concerning  any  Charge,  Lien,  dud^uit  nt,  or  Incumbrance  thereon,  or  concerning  any 
AIoDcj  vested  in  any  Government  or  other  Public  Stock,  or  Public  Shares  in  Public  Compa- 
nies or  Concenie,  or  eooceralng  the  Dividends  or  Produce  thereof;  and  to  any  Defendant  hi 
nnj  each  Snit  as  before  mentioix  d.  who  shall  appear,  bj  Affidavit,  to  be  rc  idi  tu  in  nny  Place, 
specifyin;:  the  same,  ntit  of  the  United  Kingdom;  and  epacts  th«t  it  slirdi  bo  Jauliil  for  tbo 
said  Courts,  on  Motion  in  open  Court,  of  any  of  Iho  Complainant:*,  founded  upon  Athtiavit 
and  such  other  Documents  &$  may  bo  applicable  for  U)c  purpose  of  a'tccrtnining  the  ilc;$idcnco 
of  ^e  Party  and  the  Panienlars  material  to  identify  htm  and  his  Residence,  and  also  sperify- 
inz  the  Means  whereby  ^iidi  Service  may  be  anthenilcated,  and  e>|K'(  i  iTly  \v-]ii  thcr  there  ore 
any  Timisli  Olhecr?,  Civil  or  Military,  appointed  by  nr  «frvin{j  under  Jli-*  .M.i;isfy,  residin;;  at 
or  near  sach  I'laco,  to  order  that  service  of  a  Suljpana  to  appear  and  answer  upon  the  Put  ty, 
in  the  manner  thereby  directed,  or  in  ca^c  where  the  said  Courts  shall  deem  til,  upon  the  Re* 
ceiTcr,  Steward,  or  other  Person  receiving  or  remitting  the  Bents  of  the  Lands  or  Premises, 
if  any,  in  the  Suit  mentioned,  returnable  at  such  Time  as  the  said  Courts  idiall  direct,  shall 
be  deemed  good  Service  of  sneh  Pnrty,  ard  afterwards  vpon  nn  AfTi*1a\ir  of  such  Fcrvitc  li.iJ, 
to  order  an  Appearance  to  be  enlcrcd  for  such  Party  in  sueli  Manner,  and  at  such  '1  inic  as 
the  said  Courts  shall  direct,  and  that  thereupon  it  shall  be  lawful  for  such  Courts  to  proeced 
npon  iudi  Serrio^  as  effectaally  as  if  the  same  had  been  node  within  the  Jurisdiction  of  sndh 
Courts. 

TIk  2  1  Srrt  provides  that  where  the  Defendant  rnnnot  he  fnnnd,  and  there  is  jint  ;;round 
for  bcUevni;;  timt  he  secretes  or  withdraws  himself  so  as  to  avoid  being  served  with  the  Pro- 
cess of  the  Court,  it  slioll  bo  lawtul  for  the  Court  to  order  that  the  service  of  the  Subpoena 
ihiU  he  whititnted  in  tnch  naniieff  le  ihB  Court  shall  direet. 

Vol.  v.  40 
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3r3Iaster  v.  Lomax  (b).  Mouun  granted  as  to  tlie  Deieudant  wiiu  lead- 
ed in  JL^dmburcih, 

(6)  ThalOrdcrnrwaftdknra:  *'TUi  CSbvtdol!h«vdmfliit8flrTice,irilliiB  sMoiidiftoB 
this  Day,  of  the  Sabpana  to  oppcw  to  tod  onswcr  die  'VUSMBSH  BUI,  in  &atfnd;  tofcihcr 
^tfa  a  Copj  of  the  Prayer  of  the  Bill  in  ihu  Cause,  upon  the  Defisndeott,  S,  8l*»an,  ttd 

Grace,  Ms  Wife,  bo  deemed  good  service  on  llie  said  Defendants." 

Lord  Mrougham,  C.  refused  to  grant  an  Attachment  on  the  Snh{Kena  serred  luider  the  abort 
Order.  2  Mjrl.  &  ILeea,  38.   But  se«  Caamon  t.  Cameron,  iiui.  289. 
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1891 :  16llk  NoT^lflSS :  Mh  Jmwj^Rmmion^Fini^Vnier  md  Pvrdamr, 

A8al«i  bj  prirftte  Contract  of  a  Ecverjionary  Interest  in  a  Sum  of  Stock,  set  agid<i,onte* 
count  of  inadequacy  of  Ptioe,  aad  the  onjoit  aad  oppresaire  Condnct  of  the  Fnrdiaaer. 

Under  the  Decree  in  a  Gaiue  of  Newtm  t.  Morning^  23,3332.  69.  8i., 
and  16,666/.  13«.  4(?.,  Three  per  Cents.,  had  been  transferred  into  the 

I\aiue  of  the  Accountant-General,  as  a  Fund  for  payment  of  Animiiies  of 
700/.  and  oOO/.  respectively,  to  Harriet  De  lioinville^  and  John  Collina*  a 
Lanatic,  for  their  respective  Lives.  The  23,333^  Gs.  8ti.,  Tliree  per  Cents., 
were  also  subject  to  the  payment  of  4,000/.,  amongst  Mrs.  De  Boinmlle^i 
Children,  after  her  Death,  liie  Piainiiff,  who  attained  21  on  the  Oih  of 
January  1823,  was  entitled  to  one-tenth  of  these  Sums  of  Stock,  subject 
to  the  Payments  before  menLioucd.  In  November  1826,  he  played,  at  Bil- 
liards, with  Charles  Hunt,  the  Defendant's  Son  at  a  Billiard  Koom  in  Cork- 
street,  belonging  to  (7.  Hunt,  and  lost  to  him  532/. ;  32/.  of  which  ho  paid, 
and  gave  his  Note  of  Hand,  payable  three  months  after  date,  for  the  remain, 
dcr.  In  1827  the  Plaintiff  was  in  great  distress  for  want  of  Money,  and 
was  arrested  for  Debt.  In  order  to  relieve  himself  from  Kmb^nnag* 
ment5,  ho,  in  August  of  that  year,  caused  his  Interest  in  the  two 
Sums  of  Stock  to  be  put  up  for  Sale,  by  Mr.  Robins,  an  "Auc-  [  "filS  ] 
tioneor,  in  two  Lots;  his  Interest  in  the  23,333/.  6s.  ^d.^  being 
Lot  1 ;  and  his  interest  in  the  16,666/.  13«.  4(2.,  Lot  2.  The  Particnlan 
of  Sale  stated  that  Mrs.  De  Boinville  was  ia  her  55th  year,  and  in  a  preca- 
rious state  of  Health,  and  that  John  Collins  was  in  his  54th  year,  and  a 
Lunatic.  At  the  Auction,  Lot  1  was  knocked  down  to  the  Defendant  Sam- 
nd  miliam  Hunt,  for  700/.  There  were  several  Biddings  for  Lot  2.  The 
highest  was  6402.  whiohwas  IQL  le«  than  the  JEUserred  Prioa;  and»  then- 
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fore,  that  Lot  was  bought  in  at  640^.  The  Defendant  had  been  introduced, 
by  his  Son,  to  the  Plaintiff  at  the  Auction ;  and,  in  cons«|nence,  as  he  stated 
in  his  Answer,  of  an  earnest  solicitation  and  request  which  be. bad  received} 
horn  tl)c  Plaintiff,  to  become  the  purchaser  of  Iiot  2,  be  wrote  a  Note,  to 
the  Plaintiff,  dated  12th  September  1827,  in  the  following  words :  "  Mr. 
Hunt  presents  his  compUmeuts  to  Mr.  JUTewion,  and  has  received  his  propo> 
sal  icHj  L'cting  Lot  2,  which  Mr.  ffunt  must  decline.  However,  as  Mr. 
Newton  a  'mU3  thai  VZ4L  in  Reversion,  is  worth  more  than  50/.,  Mr.  Hunt 
herewith  proposes  to  buv  Lot  1  acc  ling  to  that  calculation,  that  \s  to  say, 
^Ir.  Hunt  will  give  500/.  lor  it,  wiiich  \i  withouL  mukia,^  any  deduction  for 
the  difference  l)ctween  Lot  1,  tho  Lady  being  in  bad  lleaUii,  and  Lot  2,  the 
Gcntk  mau  being  in  good  Ucalili  ;  viz.  as  .">0  ig  tu  134,  so  is  500  to  1,333, 
reckoning  Consols  at  80."  The  Plaiiitiff  accepted  the  offer ;  and,  mi  the 
6th  of  October  1827,  he  executed  a  Deed  by  which  he  assigned  boili  the 
Lots  to  tlie  Defendant,  in  consideration  of  1,200/.  e.xpressed  to  be  paid  to 
him  by  the  Defendant.  Four  days  atVerwards,  the  Deed  was  tendered  to 
the  Defendant,  to  be  delivered  over  to  him  on  payment  of  1,000/.,  being  the 

Keinainder  of  the  Purchase-money  for  the  Lots,  after  deducting 
£  'SIS  3    the  Deposit  paid  on  the  'purclmse  of  Lot  1.    The  Defendant, 

however,  refused  to  pay  liis  Purchase  money,  unless  he  was  al- 
lowed to  retain  out  of  it  the  amount  of  the  Promissory  Kote,  which  his 
Sou  had  indorticd  to  him  in  part'  satisfaction  of  a  Debt,  and  without  notice 
of  the  circumstances  connected  therewith,  but  upon  an  understanding  that, 
if  the  Defendant  should  be  prevented  from  setting  off  the  Amount  against 
bis  Purchase-money,  the  Note  should  be  taken  back  by  his  Son.    The  Plain- 
tiff, accordingly,  in  No»-cmbrr  lb27,  filed  a  Bill  against  the  Defendant  to 
compel  a  Specific  Performance  of  the  Contracts;  and,  on  the  27th  of  De« 
cerobcr  following,  the  Defendant  paid  to  the  Plaintiff,  1,067/.,  namely,  667/., 
(being  the  residue  of  the  Purchase-money  for  Lot  1,  after  deducting  the 
Deposit,  togetlier  with  Literest,  on  such  Residue,  from  the  2dth  of  Septew 
her  1827)  the  day  fi.xed  by  the  Conditions  of  Sale  for  Payment  of  the  Pur- 
chase-money,) and  500/.,  being  the  Purchuse-money  for  Lot  2  ;  and  the  As- 
signment was,  thereupon,  delivered  to  the  Defendant.    In  October  1831, 
ColHtis,  one  of  the  Annuitants  died.    In  December  following  the  Plaintiff 
tendered  to  the  Defendant  660/.,  being  500/.  for  the  Purchase-money  for 
Lot  2,  and  150/.  for  Interest  thereon  and  the  Expmea  of  the  AssigomeDty 
and  informed  the  Defendant  that,  if  ho  refused  to  aceepi  the  Tender  and  to 
re  assign  Lot  2  to  the  Plaintiff,  the  Plaintiff  woald  fila  a  Bill  m  Chanceij 
against  him,  to  compel  a  Reassignment* 

The  Defendant  having  refused  to  accept  the  Money,  or  to  ezecnts  a  Re- 
asslgnmenjt,^  the  Bill  in  this  Gauie  w«a  filsd  on  the  2ii|  December  18S1, 
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aUegM^g  the  Defendant  had  taken  an  undue  and  fraudulent 
advantage  *of  t^c  Plaintiff's  situation  and  circomstances,  in  re*  [  *514  ] 
insing  to  pay  the  Balance  of  his  Purchafle-monies  except  upon 
the  terms  of  retaining  thereout  the  Amount  of  the  Promissory  Note  ;  that 
the  Contvaete  were  not  completed  until  the  latter  part  of  December  1827, 
when,  after  much  diffionlfy,  the  Defendant  paid  the  Balance  of  his  Parchase- 
monies  to  the  Plaintiff;  and,  hy  snch  delay  and  breach  of  good  faith,  all  the 
adfantages  for  which  the  Plaintiff  had  been  induced  to  make  the  sacrifice 
of  hiB  aforesaid  Properties,  were  entirely  lost  to  him :  that  the  aforesaid 
Sale  of  the  Plaintiff's  BeFerstonary  Interest  in  the  16,666/.  13s.  4d.  Three 
per  Cents.,  was  «i  a  great  under-valae,  and  was  made,  by  the  Plaintiff,  un- 
der cirdMBStanees  of  great  peenniary  Embarrassment  and  Distress,  and  that 
the  DeliDDdant  took  an  nndoe  and  fraudnlent  advantage  of  the  Plaintiff's 
eirenmstaooes  and  situation,  by  means  whereof  he  obtained  such  Reversion- 
ary Interest  for  nw^h  less  than  its  real  value. 

The  Bill  prayed  that  the  Sale  of  the  Plaintiff's  Reversionary  Interest  in 
the  16,666i.  18s.  id,  Threa  per  Cents,  might  be  declared  fraudnlent,  and 
that  the  Defendant  might  resign  the  same,  to  the  Plaintiff,  who  was  ready 
to  repay  the  Porehase-money  for  the  same,  with  Interest. 

Mr.  Morgan,  the  Actuary  to  the  Equitable  Assurance  Office,  ^ho  was 
examined  for  the  Plaintiff,  deposed  that  Lot  1  was  worth  9332.,  on  the  30th 
of  August  1827,  taking  the  price  of  Consols  at  832.  per  cent.,  and  that  Lot 
2  was  worth  8762.  6«.  on  the  12th  of  September  1827,  taking  the  price  of 
Consols  at  87  5:  tliat  the  difference  betwucn  the  value  of  tho  tsvo 
Lots,  was  561.  14«.  ;  and  that  the  circuuistance     John  "Collins    [  "Slo  j 
bf  iuL;  a  confii ini'd  Luii;ttic,  would  make  no  difference  in  his  afore- 
said valuaiia:).     i'lio  same  AVitness,  on  his  Cross  cxamiuaiion,  said  that  he 
had  never  kuuwu  Reversionary  Interests  of  the  nr.turo  of  those  in  question, 
fetch,  in  the  Mcrket,  prices  so  high  as  they  had  been  vaUied  at  by  him  and 
his  Predecessor,  but  that  they  had  generally  fetched  one  Third  less ;  and 
that  he  did  not  believe  that  either  of  the  Lots  was  worth,  in  the  Market, 
the  price  at  which  he  had  valued  the  same  upon  his  Examination  in  Chief, 
and  ^vhich  valuation  he  liad  made  according  to  tho  market  price  of  Consols 
at  the  tioiea  of  the  Sales  of  i.e  Lots,  agreeably  to  the  L.l  i  rogatory  upon 
which  he  was  exrrriined,  -which  was  not  the  mode  in  which  he  usually  valued 
Ileverslonary  Interests  ;  and  that  he  did  not  believe  that  either  of  the  Lots 
would  actually  fetch  prices  as  high  as  he  had  so  valued  the  same. 

^Ir.  Jiobins,  who  was  exammed  for  the  Defendant,  said  that  he  had  had 
much  expeiience  in  the  sale  of  Reversionary  Interests,  but  not  of  so  com- 
plicated a  nature  as  Lot  2  :  that  the  prices  at  which  Reversionary  Interests 
wore  valued  by  Actuaries,  were,  generally,  greater,  by  one  Third  or  theroa- 
boats»  than  what  they  sold  for  in  the  Market,  and  that  he  had  not»  except  in 
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one  instanoe,  known  any  Bevenionaiy  Interest  fetch  as  hig^  a  price  as  it 
had  been  valued  at  by  an  Aetuaiy :  that,  in  his  Jndgment,  Lot  2  ms  ivortb 
to  sell,  in  the  Market,  6002.  only. 

Sir  M,  fSuffden  and  Mr.  CampbM  for  the  Plaintiff: 

It  appears,  bj  the  Evidence,  that  the  Plaintiff  sold  his  Beversioiuury  lb* 
terests  in  the  two  Snms  of  Stock  to  answer  his  pressing  ezigeDeies.  Mor- 
gan states  that  Lot  2  was  worth  8762.  6s. ;  bat  BMna  says  that 
[  *516  1   it  was  not  *wortb  more  than  6001.   That  Lot  was  sold  for  5002. 

only :  so  that,  according  to  JSoHiu^9  valoaUon,  it  was  sold  for  an 
inadequate  consideration :  and  it  was  sold  by  Private  Contract.  In  Cases  of 
Sales  by  Reversioners  or  expectant  Heirs,  the  Court  does  not  look  at  the 
market  price  of  the  Property  sold,  but  at  its  value  to  the  Reversioner  or  ex- 
pectant Heir.   Lot  2  was  bought  in  at  6402. ;  and,  shortly  afterwards,  the 
Plaintiff  was  forced,  by  his  pressing  necessities,  to  take  5002.  for  ik  The 
Defendant  then  refused  to  pay  the  price  he  had  agreed  to  give,  unless  he 
was  allowed  to  retain  the  amount  of  the  Note  of  Hand  ;  and  the  Plaintiff 
was  compelled  to  commence  a  Suit  against  him,  in  which  the  question  was 
not  whether  the  Contract  was  to  bo  executed — whether  the  suUject  was  to 
be  had,  but  whether  the  price  was  to  be  paid.    The  Note  of  Hand  in  re- 
spect of  which  the  right  of  Set  off  was  claimed,  was  mere  waste  paper. 
This  then  is  a  case  in  which  gross  fraud  and  oppression  was  practised  upon 
the  Plaintiff.      Wiseman  v.  Bcake  (a)  ;  Peacock  v.  Evans  (jb^  £  Chtoland 
V.  De  Faria  (c)  ;  The  Earl  of  Fort  more  v.  Tai/for  ((7). 

Mr.  ^m^A^and  Mr.  Loftm  Wir/ram^  for  the  Defendant: 

This  is  not  the  Case  of  fi  Reversion  expectant  upon  a  Tenancy  for  Life,  but 
of  a  Fund  charged  with  an  Annuity  ;  and,  therefore,  if  the  Dividends  of  the 
Stock  had  been  reduced,  the  AoQuitaut  would  have  been  entitled  to  resort 
to  the  Capital. 

£The  Vice- Chancellor  : — The  Fund  consisted  of  Three  per  Cents.^  which 

are  not  likely  to  be  reduced.] 
[  •617  ]       'The  Note  of  Hand  was  delivered,  to  the  Defendant  for  vahie, 

and  without  notice  of  any  of  the  circumstances  connected  with  it. 
The  Plaintiff  first  files  a  Bill  to  compel  a  performance  of  the  Contract, 
and  then  to  sot  it  aside.  Is  there  any  proof  of  fraud  or  advantage  taken, 
by  the  Defendant,  of  the  Plaintiff?  There  is  not  the  slightest  Evidence 
that  the  Defendant  knew  any  thing  of  the  Plaintiff's  circumstaDCes. 
Throughout  the  Transaction,  the  Plaintiff  had  the  advice  and  assistance  of 
a  Solicitor  of  great  experience.    Wiieman  v.  Beak»  was  the  Case  of  a  1^ 

(a)  2  Vera.  121.  (6)  IC  Vcs.  S12 

(c)  17  Vei.  20.  {ji)  Ante,  VoL  IV.  p.  182. 
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mainder  of  a  1  aunly  Estate,  and  the  PlaiDtiflf  had  given  Post  Obits  of  ten 
for  one.  In  Peacock  v.  Evans,  there  were  other  material  circumstances, 
besides  mere  inadequacy  of  price,  ^vhich  are  pointed  out  by  Alexande?-^  C. 
B.  in  his  Judgment  in  Ihadtu  v.  Roshcr  (^')-  In  that  Case,  the  same 
learned  Judge  said  that  he  could  not  adopt  the  principle  laid  down  in  G-"r- 
land  V.  De  Faria.  That  case  was  appealed  from,  and  the  Appeal  was  com- 
promised (f)  ;  Potts  V.  Curtis  ((/),  If  the  two  Lots  are  taken  together, 
it  will  appeftr  that  a  fair  Price  was  given  for  thein.  The  Actuary  s  Valua- 
tion amounts  to  about  1,800?.  But,  in  order  to  ascertain  the  selling  Price, 
one  Third  of  that  Amount  ought,  according  to  liobina^a  Evidence,  to  bo 
deducted  ;  and  then  the  Talae  nill  bo  about  1,2001.,  which  was  the  Sam 
actually  paid. 

If  the  Transaction  is  impeachable  as  to  one  of  the  Lots,  we  require  to 
have  it  set  aside  in  toto.    The  two  I^ots  cannot  be  separated. 
The  Suit  for  Specific  *Perfoniuuiee,  applied  to  them  both ;  and   [  *dl8  ] 
they  were  both  incladed  in  one  and  the  same  Assignment* 

The  Vice  Chancellor  : 

In  this  Gase,  the  Plaintiff  attained  the  age  of  21  in  January  1828,  and 
was  entitled  to  one  Tenth  of  a  Sum  of  23,333^  6«.  Sd.  Consols,  divisible  on 
the  death  of  a  Ladj  aged  55,  after  dedaoting  the  Sum  of  4,000/.  Steiling, 
and  he  was  also  entitled,  after  the  death  of  a  Gentleman  aged  54,  to  one 
Tenth  of  a  Sam  ef  16,6662. 18s.  4i.  Consols.  Both  Sams  stood  in  the 
ITame  of  the  Acooantant*g^eral  ef  this  CSoorL  In  Kovember  1826,  he 
went  to  some  Billiard-Tooms,  CorhttnH^  whieh  were  then  kept  hy  CharleM 
Mmty  Son  of  tiie  Defendant  SamuH  WXHam  JTunt,  and  had  theretofore 
been  kept  hy  the  Defendant  himself.  And  the  PlainUff,  in  plajing  at  Bil- 
liards with  Charle$  SutU^  lost  io  him  the  Sam  of  5821.  of  which  the  Plain* 
iiif  paid  B21,  in  Ctoh,  and  g|i?e  his  Fromissoiy  Note  for  500^.,  payable  at 
Three  Months*  date.  It  is  proved  that,  in  1827,  the  Plaintiff  was  in  great 
Distress  and  arrested  for  Debt.  In  August  1827,  the  Plamtiff  caased  his 
two  Beversionary  Interests  above-mentioned  to  be  put  up  for  Sale,  by  Ano- 
tioQ,  by  Mr.  JBoMis,  m  two  Lots.  TtM  Interest  in  the  23,388Z.  6t.  &I. 
Consols,  formed  Lot  1 ;  flie  other  Interest,  Lot  2.  The  Defendant  attend* 
ed  the  Sale,  and  was  introdaeed,  at  the  Sale,  to  the  Plaintiff,  bj  CW/et 
Munt.  The  Defendant  became  the  purchaser  of  Lot  1,  at  the  price  of 
IQOL  and  pal  1  a  J)eposit  of  liOl  Lot  2  was  boaght  b,  at  the  Sam  of 
640^    There  were  sevcial  bidding?  for  it,  though  ift  does  not  appear  what 

(c)  MadeL  &  Yona.  80.   See  97,  tt  Mq. 

( /  )  Ibid.     Hote.  Set  the  Obtarratioiu  on  GitwlMui  t.  DtFarith  l  Sugd.  Vend.  9tb  Edit. 

a66,  267. 

is)  I  YooDge^  54S 
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they  were ;  arid  Instructions  had  been  given  not  to  let  it  go  for  less  than 

GoOi.  After  tlie  Auction,  some  treaty  took  place,  between  the 
£  *319  3    Jt'laniiili  aiiU  Dclcudant,  as  to  Lot  2,  whicii  etultj  1  in  au  *Agree- 

mont  to  sell  Lot  2,  to  Iho  DckmJaijt,  for  600/.  Au  Assign  men  t, 
by  one  Deed,  of  both  Lots  was  prepared  and  appiovcd  of  by  the  Defend- 
ant's Solicitor,  which  the  I'iaiuiiif  executed,  and,  on  the  Oih  of  October 
1827,  tendered  to  the  Defendant,  who  then  refused  to  pay  liis  Purchase* 
money,  and  lusisrcd  that  he  \Yas  the  iioldcr  of  the  Promissory  Note  for  600/., 
and  bad  a  right  to  set  off  the  amount  of  it  against  the  Purchase-maiiey. 
The  Plaintiff  thereupon  filed  a  Bill,  against  the  Defendant,  for  a  Specific 
Performance  of  the  Agreements  ;  and  the  result  was  that,  on  tiie  liTth  of 
December  1^27,  the  Defendant  performed  them,  by  pnyiijg  1,007/.  (that 
is)  560/.  the  residue  of  the  Purchase  money  of  Lot  1,  wiih  7/.  for  Intcres't 
upon  it,  and  600/.,  the  ]\ircha8e-money  of  Lot  2,  without  Lueresfc.  There 
is  some  Evidence  that  there  had  been  dealings  bcLwcr  n  the  Defendant  and 
his  Son,  whereby  the  Son  became  indebted,  to  his  Faiher,  in  more  than 
500/.,  and,  after  the  Lots  had  been  agreed  to  be  sold,  paid  the  Note  in  part 
disobftrge  of  the  Debt,  witii  an  understanding,  as  the  Answer  states,  that, 
in  ease  the  Defendant  could  not  Procure  the  Note  to  be  set  off  against  the 
Purchase-money,  the  Note  should  be  returned  to  the  Son.  But  the  Ans^ver 
states,  and  the  Son,  in  his  Evidence,  swears  that  the  oiroumstaaee*  tbak 
affected  the  Note,  were  not  communicated  to  the  Father ;  aeme  cirowBBte* 
ceSy  however,  must  have  been  stated  to  show  that  the  Note  was  not  a  good 
one*  bhortly  afterwards,  the  ceatui  que  vie  of  Lot  2  died,  and  the  Plaintiff 
tendered,  to  the  Defendant)  his  500/.,  wiih  Interest  and  Costs,  and  request* 
ed  to  have  the  Transaction  as  to  Lot  2,  rescinded,  which  the  Defendant  re^ 
fuaad,  and  the  Plaintiff  then  filed  his  Bill  to  set  miAb  the  Saie  of  JUoi  ^  oa 

payment  of  the  600/.  with  latereaC 
[  *620  ]      *Upon  the  argument  of  this  Case,  it  was  objected  thafrtlM  Plain* 

tiff  could  not  be  relieved  as  to  Lot  2,  while  the  transaetiou  ae  M' 
Lot  1,  remained  unimpeached,  both  Lots  having  been  assigned  by  one  Deed. 
The  Answer  ts  that  the  Agreements  for  the  two  Lots,  and  the  cironmstflneef 
affecting  them,  were  diatinot.  One  Sale  wai  hj  pubho  Auattaa,  and  the 
other  by  pifrate  Contract,  thongb,  ibr  the  sake  of  convonienoe,  both  Lota 
were  comprehended  in  the  same  Assignment* 

It  was  insisted  that  the  doctrine  laid  down  in  QmUmd  v.  J>*  FariOj  was 
overmled  bj  the  Decision  in  Smdtn  ?.  Sotktr*  Bnt  it  Is  observable  that» 
in  Mtaiin  7.  JBos^,  the  only  Evidence  given  bj  the  Plainti^,  was  the 
opinion  of  Mr.  Morgan  that  the  valne  of  the  BeversioDtrf  Interest  in  the 
1,0002.  and  the  915^  Bednced  Aannitles,  was  92BL  8s.,  and  Evidence,  that 
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the  Bidding  of  9102.,  at  the  Aaetaon,  was  bona  fide.  That  BiddiDg,  how 
was  not  only  for  tb«  1,000^  and  tits  915i.  Rsdnoed  Annoities,  bat 
also  for  the  Moiety  in  ravernon  of  BiQOL  fonded  in  Court.  Therefore,  the 
Bidding  itself,  being  less  than  Morgan^$  Yalnadon,  though  for  more  Proper- 
tgr  than  be  valued,  showed  that  little  reliance  oould  be  plaoed  upon  his 
opinion  as  Evideneeof  Value;  whereas  the  Defendant's  Evidence  went  di- 
teetlj  to  prove  the  Piioe  given  by  him  was  a  fiur  Price.  And  there  waa 
nothmg  in  the  Case  of  Eeadm  v.  JMbr,  fnm  which  it  could  he  inferred 
that  any  advantage  had  been  unduly  taken,  of  the  Piainti&,  by  the  De- 
fendant. That  Csse  was  decided  in  1825.  In  1827  the  Case  of  jffiiM&t. 
man  Smith  (h)  ocenrred,  and  Sir  Lnu^^  Master  of  the 
Bolls,  then  said:— **In  Chnsland  y.  Dt  Fmit^  ^WiOiam  [  *521  ] 
Chant  did  not  consider  himself  ss  laying  down  a  new  Rule,  but 
as  foflowing  the  current  cf  Authority ;  and,  since  that  Case,  th^  Ilule  his 
been  so  &r  regarded  as  the  settled  Law  of  the  Court,  tliat,  although  I  have, 
upon  more  than  one  occasion,  judicially  questioned  loLii  the  Principle  and 
Policy  of  the  Rule,  yet  it  would  not  become  this  Court  to  make  a  Precedent 
iii  direct  opposition  to  it."  1  caunut  tiiereforo  consider  the  Judgment  of 
the  C.  B.  in  lieadtn  v.  Jiosher,  as  having  set  aside  the  Authority  of  Goto- 
Umd  V.  De  Faria,  even  with  respect  to  inadequacy  of  Price  alone.  Sir 
WilUatn  Or  ant  J  however,  had  before  him  a  Case  in  which  the  Defendant 
did  take  advantage  of  the  Plaintiff's  difficulties;  and,  if  similar  circum- 
stances eiist  in  the  Case  before  me,  I  must  hold  the  Plaintiff  entitled  to 
Belief. 

The  direct  Evidence  as  to  the  Value,  is  not  yery  satisfactory.  Mr.  Jloh- 
ins,  one  of  the  Defendant's  Witnesses,  states,  as  I  understand  him.  that  the 
Value  of  Lot  2,  was  (iUO/.  But  the  circumstances  of  this  Case  shows  that 
unfair  advantage  was  taken,  by  the  -Defendant,  of  the  Plaintiff's  situation. 
The  Bill  and  Answer  both  state  that  the  Agreement  to  purchase  Lot  2,  waa 
foanded  on  a  Note  sent,  by  the  Defendant,  to  the  Plaintiff,  on  or  about  the 
12th  September  1827,  and  the  Plaintiff  has  proved,  as  an  Exhibit  inrthe  Causey 
the  Note  itself,  which  was  m  tbese  Woids.— [His  Mm9r  bere  lefld  tbe  Kote : 
8ee  ante,  page  512.]  . :  r 

It  is  manifest  that,  when  the  Plaintiff  conclnded  the  Bargain  in  the  TeruN 
of  tbe  Note,  be  was  argsd  by  tbe  importanity  of  Distress  to  overlook  a  most 
im^iortant  circumstance,  namsly,  thac  what  he  was  selling  was  not 
tiie  BeTenion  of  1,333/.  Consols,  but  of  1,6662.  13«.  id.  *  tbat  [  *622  ] 
IS)  of  1»8882*  Consols  and  one  Fourth  more.  If,  therefore,  accor- 
dmg  to  the  Prineiple  of  the  Note,  600<.  wss  a  fair  Price  for  tbe  BeTeraion 
of  IfiS&L  Consols,  tbe  fair  Pries  for  tbe  BsTenion  of  Ifi^L  ISs  44.  most 

V.L.  V.  41 
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baYO  been  6252.  The  Note  also  has  these  Words :  reckoning  Consols  at 
80/."  It  IB  to  be  iDferredy  from  tbe  Bndenoe  ia  tbis  Cause,  that,  though  the 
Price  of  Consols  was  802.  at  the  time  of  the  Anetion,  yet,  on  the  12tb  of  Sep- 
tember 1827,  it  was  87l  2.,  that  is,  nearly  one  Tenth  more.  Therefore,  upon 
the  Principle  of  the  Note,  aboat  602.  more  sfaoold  bare  been  added  to  the 
Price,  making  it,  in  the  whole,  6852.,  or  nearly  two  HfUis  more  than  5002., 
the  Sam  named  in  the  Note.  Tbong^  all  this  was  obnoos,  the  Plaintiff's 
distress  prevented  him  from  seeing  it.  He  canght  at  the  offer  of  5002.  He 
might,  indeed,  have  come  to  a  sinular  ooaoliision,  by  reasoning  on  the  Price 
given  for  Lot  1.  For,  at  the  Price  of  802.,  5,0002.  Consols  would  have  been 
snfficent  to  answer  the  4,0002.  Steriing,  and  dedootmg  5,0002.  Consols,  the 
Beversiooaiy  Fond  to  be  divided,  would  be  18,8882.,  of  which  one  Tenth 
would  be  1,8882.  and  a  fraction.  If 7002.  was  a  isir  Price  for 1,8881.,  then 
1,6662. 13s.  4<i.  most  have  been  worth,  at  least,  eight  Nbths  of  7002.  or  6222. 
and  a  fraction ;  and,  if  the  additional  Price  of  one  Tenth  more  were  added, 
on  account  of  the  rise  in  Consols,  the  Price  for  Lot  2  might,  according  to 
that  mode  of  calculation,  have  been  shown,  upon  the  Defendant's  own  Prinoi* 
pics,  to  have  been  worth  6802.  at  least  All  this,  however,  was  overlooked 
by  tho  Plaintiff.  He  was  anxious  only  for  a  Sam  in  band.  But,  -when  he 
tendered  the  Convoyanco,  the  Defendant  delayed  the  completion,  oa  a  pretext 

tlvAt  110  had  a  lijht  to  set  off  the  Note  for  500/.     Upon  the  Stat. 
1^  *523  ]    of  lb  Car.  2,  c.  7,  it  was  held  that  a,  Note  for  Money  lost  *at  play, 

was  good  in  the  Hands  of  a  bond  fide  Holder.  But  the  Stat,  of 
the  9  Aniie,  c.  14,  makes  such  a  Note  ahsolutely  void  ;  and  though  the  De- 
fendant, in  his  Answer,  and  his  Son,  as  his  Witness,  swear  that  the  Defen- 
dant did  not  know  under  what  circumstances  tho  Note  was  given,  it  is  impos* 
siblo  to  refer  the  understanding  stated  in  the  Answer,  to  have  existed  as  to 
the  iNotc  between  the  Father  and  the  Son,  to  any  thinr^  but  the  original  na- 
ture of  the  Note.  Upon  this  unjust  pretext,  however,  tho  Plaintiff  wa'^  kept 
out  of  his  Money  for  several  Weeks,  was  obliged  to  file  a  Bill,  and,  ultimate- 
ly, received  only  the  bOOl.  without  Interest.  The  conduct  of  the  Defendant 
"was,  therefore,  oppressive  and  unjust ;  and,  as  ho  refascd  to  rescind  tlie  Tran- 
saction, when  apjilication  was  made  to  him  before  thcfilin  j^of  tho  present 
Bin,  tho  Decree  must  declare  the  Plaintiff  to  be  entitled  to  Lot  2  upon  the  pay- 
ment, to  the  Defendant,  of  500/.  and  Interest,  without  Cost.  In  the  Cases 
of  Gowland  v.  Dt  Faria  and  Ptaeoeh  v.  £van9,  Costs  were  given  to  the 
Defendants.  But  though  Relief  is  given  upoa  the  Principle  of  a  Mortgage, 
the  Defendant's  Conduct  has  been  so  bad,  that  I  must  deprive  him  of  his  Costs* 
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1832:  tOtb  Vwr~AgrtmaiL-~Plnimg*---PmtSm, 

Ibe  Plaintiff  attd  hk  Wift^  who  wat  one  of  the  Children  of  A.,  a^^-ccd  with  tho  other  Children 
to  divide  equally  iL^Itopcrtj  at  his  death.  The  PlaintiflPs  Wife  died  before  .1 and  the  PJnin- 
tiff  was  her  Administrator.  He  made  nn  Assignment,  by  which  his  Share  passed,  and  after- 
wards liled  a  Bill  for  a  Specific  PcrformaQcc.  Held  that  the  Agreement  was  valid  j  and  that 
(ho  PUiatiff  being  a  T^lao  of  hk  Shaiofbr  Om  Assignees,  the  SaUwaa  pioporljr  inatitntea 
hy  hiflk 

The  Plaintiflf  had  married  one  of  the  Daughters  oiRichardWhite,  dcccrisoil. 
They  and  the  other  Children  of  Riekard  ]fA»«e  entered  into  an  agrecmeiit,  ia 
their  Father's  lifetime,  to  di?ide,  equally  amongst  themselves,  the  property 
which  their  Father  ahoald  die  poasessed  of.  The  Plaintirs  Wife  died  in  her 
Fathei'e  li&Uine,uid  the  Plaintiff  took  out  admiDiskratlon  to  her.  R.  White 
bavbg  died,  the  Plamtiff  filed  the  Bill  in  tbia  Cause,  ftj^  the  other  Chil- 
dren, for  a  Speetfio  Perfovmanoe  of  the  Agreement. 

Sir  E,  Svtgdm  and  Mr.  Jamu  BuaeU,  for  the  Plaintiflf  oited  mthered 
T.  Weiher§d  (a),  and  AtwomIt.  TMb  (5). 

lST.Ptpy$,m.  PjiabViMW0,andMr.  Jeremy,  fiw  the  Pefendanta, 8aid|that, 
if  ttie  Plaint'dTa  Wife  had  anrrived  her  Hnaband,  ahe  might  have  repudiated 
ihe  Contract,  and,  oonaequenUj,  it  was  void  for  want  of  Mutuality,  for  if  it 
ma  not  bbding  on  the  PUuilira  Wife,  it  oould  not  be  binding  on  tho  Defen. 
dani8(e):  that  the  Plaintiff,  hawig  anigpod  all  his  Property  to  Trusleea 
for  tho  benefit  of  his  Creditors,  had  no  right  to  ana  for  a  Specific  Performance 
of  the  A  greement,  which  coold  be  performed  with  the  Troateea  only,  and, 
therefore,  liiat  they  were  tho  peraona  who  alone  ought  to  hftf  e  inaUtatod  the 

Suit.  1 
•Mr.  Jiicoi  appeared  for  th§  Troatoea.  L  i 

The  Vice-Chan CELLOR : 

The  AgreemeQt  was  not  entered intoby  the  manied  Daughter,  bnt  hyh« 
Husband;  and  he,  being  her  Administrator,  la  a  Truatoe,  of  <he  Share  of 
the  Prr  p  rty  to  which  he  was  entitled  under  the  Agreement,  fi>r  the  Trus- 
tees un  der  the  Deed  of  Assignment.  On  the  authority  of  Wtthend  ▼  TFe<ft- 
eredy  and  Marmod  v.  Tooke,  I  thinlt  that  the  Agreement  ou^  to  be 
performed. 

(a)  Ante,  Vol.  IL  p.  183.  (*)  W.  M 

(«)        T.  BsUdnd;  4  Ban.  MS. 


Digitized  by  Google 


626 


CASES  IN  CHANCERY. 


1832. — Cbarch  r.  KemUe. 


OhUROH  tr.  KSMBLB, 

1S32  .  20th  and  23d  NoTsmber. —  WUL — Comttruetion. — Election. 

A,  \umag  povrar  ander  h«r  Flfttlier*t  Will  to  appoint «  Fund  Ainoiiigat  her  Cliildmi,  or  mof 
remote  Isme,  to  b$  born  bifort  sucA  App-antment,  by  her  Will,  appoiota  the  Fand  and  bo* 

qneatha  her  Personal  ElsCatc,  to  her  Four  Children.  By  a  Codicil,  she,  in  rase  she  had  /mc- 
er  90  to  do,  under  h*T  Father's  [Viii,  or  otherivi.^e,  directed  tliat  the  Share  which  one  of  hta" 
Daaghters  would  derive  under  her  Will,  should  be  in  Trust  for  that  Daughter  for  life,  and, 
after  her  death,  for  her  Children  generaltj,  and  not  those  only  who  were  then  bora,  as  pre- 
aerlhed  hy  the  Power.  Hdd  dial  A,  did  not  intend  the  Codicil  to  aflbet  her  own  Property, 
but  only  that  which  was  subject  to  the  Power;  and  that  she  did  not  mean  to  mftke  the  Ap- 
pointment unless  she  had  power  so  to  do,  which  she  had  not*  and,  therefore,  no  case  of  £lec- 
tioQ  arose. 

BiOHABO  HOLBIBT,  bj  Im  Will,  dated  the  4tli  of  Angost  1803,  gare  to 
TrosteM  88,888^  6i.  8cr.  Three  per  Cents,  in  trait  for  the  separate  use  of 
his  Daaghter,  SUmMk  WUion^  die  Wife  of  Jamti  WiUon^  for  her  Life, 
sad,  after  her  Beoease,  in  Trust  to  transfer  the  same  to  the  Child,  Grande 
eluld,  or  more  remote  Issue,  or  ChUdi'dc,  Gnndehildran,  or  more  remote 
Issue,  of  the  sud  JT.  IFiZsMi,  tueh  ChtmdMdrm  or  more  remote 
'[  *526  ]  'Imus  tp  fts  iom  h^fifn  any  muh  appointment^  m  such  Parts, 
Shares  and  Froportioiis,  manner  and  form  as  the  said  E,  Wilson, 
aotwifhstandmg  her  Covertore,  by  Deed,  or  by  her  Will,  or  any  Codicil 
thereto,  to  be  by  her  signed  and  published  in  the  presence  of,  and  to  l>o  at 
'tested  by  two  or  more  credible  Witnesses,  should  appoiut.  The  Testator 
died  shortly  after  making  his  Will. 

SUsmUiH  Wii$(m,  by  her  Will,  dated  the  10th  of  September  1829,  and 
signed  and  published  by  her  in  the  presence  of,  and  attested  by  two  W  it- 
nesses,  after  giving  sereral  Legacies,  gave  the  residue  of  her  Monies,  Se- 
curities for  Money,  GK>od8,  Chattels,  Furniture,  Plate,  Books,  Pictures, 
Prints  and  other  Personal  Estate  and  Effects  whatsoever  not  thereinbefore 
otherwise  disposed  of,  and  also  all  the  Monies,  Securities  for  Money,  Prop- 
erty, Estate  and  Effects.  Ilousohold  1- ut  riiture,  Plate,  Linen,  China  and 
other  ChatLuls  and  Eflects  ^vlucli  she  should  iiave  power  to  dispose  of  under 
the  Will  of  her  late  Father,  dated  the  4th  of  August  or  otherwise, 

unto  her  Children,  Elizabeth  Jemima  Churchy  Emma  WiUoriy  Charhtte 
Wihon  and  Jamei  Wihoti,  equally  to  be  divided  between  them,  her  Daugh- 
ters' Shares  to  be  for  their  respective  absolute  bcuetit,  for  their  own  use  ex- 
clusively, free  from  any  control  from  their  Ilush  uids. 

The  Testatrix,  on  the  Bame  10th  of  September  1829,  raade  a  Codicil  to 
her  Will,  which  was  executed  in  the  presence  of  and  attested  by  two  Wit- 
nesses ;  and  she  thereby,  in  cote  the  had  the  power  to  ta  do  undier  the  Wil^ 
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1832.— White  T.  Kcmble. 

of  htr  late  Father^  or  othermse^  willed  and  directed  that  the  Share  and  In. 
terest  which  her  Daughter  EltMabdk  Jmnima  ClmrA^  would  d«riTe  under 
her  Will,  ehoaldf  upon  Ibe  distribation  taking  place,  be  Tested 
in  *the  Names  of  the  Persons  therein  named,  in  Tmst  to  laj  the  [  *527  ] 
same  ont,  at  Intersst,  upon  Government  Secarities,  and  to  re- 
ceive and  pay  the  Interest  to  EUaeAelh  Jemima  Churf^  alone,  during  her 
Life,  free  from  her  Husband,  and  her  Receipt  alone  being  a  gpod  Discharge, 
and,  after  her  Death,  to  divide  the  Principal,  equally,  among  htr  Children^ 
to  be  paid  on  their  respectivelj  attaining  the  age  of  21  yean,  and,  in  the 
meantime,  the  Interest  on  each  Share  to  be  applied  towMds  their  Mainten- 
ance  and  Edueatien. 

The  Teststrix  died  in  December  1829,  leaving  her  before-mentioned 
Children  and  two  Infant  Children  of  Mr.  and  Mrs.  ChwrA^  her  surviving. 

The  iffill  was  filed  by  Mr.  and  Mrs.  Chvarch,  against  the  Trasteee  and 
Executors  of  Mrs.  WiAon^M  Will  and  Codicil,  the  Trostees  of  the  $8,3337. 
69.  %d.  Stock,  the  Infant  Children  of  Mr.  and  Mrs.  Churchy  and  the  three 
other  Children  of  Mro.  Wihoiiy  statinjj;  that,  upon  the  Testatrix's  Death, 
the  Plaintiff,  Mrs.  Churchy  became  ciiiltled  to  one  Fourth  of  the  Stock  aud 
of  thti  llcsidue  of  the  Testatrix' d  Personal  Estate,  for  her  separate  use ; 
but  the  Infant  Defendants  alleged  that,  bj  the  Testatrix's  Wili  and  Codicil, 
the  Plaintiff  was  entitled  to  one  Fourth  of  such  Residue,  for  her  Life  only, 
and  tliat,  upon  her  Death,  the  same  would  belonfz:  to  them  ;  atid  that  the 
Will  and  Codicil  raised  a  Case  of  Election,  on  the  part  of  the  Plain tiSb,  as 
to  the  one  Fourth  of  the  Stock,  and  that,  if  Mrs.  CVi  /r  A  t  )->k  any  Inter- 
est under  the  Will  and  Codicil,  she  was  entitled  to  one  Fourtii  of  tiie  block, 
for  her  Life  only,  and  that,  upon  her  Death,  t!ie  pame  would  belong  to  her 
Children.  The  Bill  prayed  that  one  Fourtli  of  the  Residue  and 
of  the  Stock  might  be  paid  *and  transferred  to  Mrs.  Churchy  for  £  •628  J 
her  gepRrate  use,  or  that  her  Rights  and  interests  therein  might 
be  ascertained  and  declared  by  the  Court. 

Sir  E.  Sagdtn  and  Mr.  Barber^  for  the  Plaintiffs : 

The  appointment  made  by  the  Codicil,  included  all  the  Children  of  Mrs. 
Church  that  might  be  bom  *,  and  therefore,  it  went  beyond  the  line  prescrib- 
ed by  the  Donor  of  the  Power,  and  by  the  Law  ;  and,  consequently,  it  is 
void.  Leake  v.  Bobinaon  (a).  No  Case  of  Klection  is  raised  by  the  Cod* 
ioil ;  for  that  Instrument  is  confined  to  the  Property  whieh  was  the  sabjeet 
of  the  Power ;  and  the  Testatrix  says  that  she  does  not  mean  to  make  the 
Gift,  unless  she  has  the  power  to  make  it  under  her  Father's  WtO  or  other* 
wise.  She  had,  howe? er,  no  soeh  power.  A  Case  of  Eleotion  never  arises 

(a)  S  Mk.  est.  Sm/m  T.  4uA9,  t  Oox,  8M;  and  BsMlfi  t.  Ikmt,  %  V«f.  ju.  S67. 
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unless  a  Party  doe?  art  Act  which  he  believes  he  has  power  to  do.  Besidefl, 
tho  Will  nnd  Codicil  are  distinct  Tnf»truments. 

If  one  t  ourth  of  Mrs.  Wilson's  Ilcsi  luarj  £state|  passes  by  the  GodicUi 
then,  of  course,  no  Case  of  Election  arises. 

Mr.  J^Iacdouffall,  for  tho  Infant  Defendants,  admitted  that  the  Codicil 
was  void  as  an  Execution  of  the  Power ;  but  contended  that  a  Case  of 
Election  was  raised  by  it,  as  it  professed  to  give  a  limited  Interest,  in  the 
one  Fourth  of  the  Stock,  to  Mrs.  Churchy  whereas  she  took  an  absolute  Iq< 
tereat  under  the  Will.  Streatfitld  v.  Streatfold  (b}  ;  WhiHUr  Wtb- 
8ter  (c). 

[  •629  ]  ['The  Vtee-Chancelhr  .—The  question  is  whether  the  Testa- 
trix  meant  the  dispositioD  to  take  effect  in  all  events,  or  only  m 
the  eTSnt  of  her  having  the  power  to  make  it.  If  the  Testatrix  had  an  ab- 
solute, unconditional  intention  to  giTO  whAt  she  could  not|  then  a  Case  of 
Election  would  arise-.] 

Mr.  Knight  and  Mr.  Shapter  for  the  Trustees  named  in  the  Codicil : 

If  Mrs.  Church  insist*^  on  taking  a  &htre  of  the  appmnted  Fund  under 
die  Will,  the  Effect  of  the  Codicil  is  to  compel  her  to  relinquish  the  Life  In- 
terest thereby  given  to  her  in  the  Testatrix's  General  Estate.  The  Codicil 
refers  to  the  will ;  and,  in  the  Will,  we  find  that  the  Testatrix  gives  her  own 
Property  and  that  wbieh  was  the  snhjeet  of  the  Power,  as  one  entire  Fund. 
The  words,  or  otherwise,"  comprise  both  her  own  Property  and  that 
which  was  the  sul^et  of  the  Power.  The  words :  ^'  In  ease  I  have  the 
Power  80  to  do,''  are  implied  in  ereiy  execution  of  a  Power.  There  is  no 
diHerence,  in  substance,  between  saying :  In  case  I  have  the  Power/' 
and :  In  pursuance  of  the  Power."  It  is  clear  that  the  Testatrix  intended 
to  dispose,  by  the  Codicil,  both  of  her  own  Property  and  of  that  which  was 
the  subject  of  the  Power :  and  she  had  the  Power  so  to  do^  by  the  operattoa 
of  the  Law  of  Blectioo.  JSmtow  t.  WMe  (d)  ;  Hbore    BuHer  (e). 

Mr.  H^MeUd  appeared  for  the  Trastees  of  Bithard  JSUki^e  Will. 
The  YjOB-CHAVOKiLoa : 

I  cannot  think  this  to  be  a  Case  of  ElectioQ. 
[  *580  ]  *It  strikes  me  that  all  that  the  Testatrix  meant  to  do  by  her 
Codieil,  was  to  dispose  of  the  Property  which  was  the  subject  of 
the  Power,  and  not  to  affect  any  pari  of  her  own  Property ;  and  that  she 
only  meant  to  appoint  the  Property  in  a  given  manner,  provided  she  had 
the  Power  so  to  do.  But  she  had  no  such  Power ;  and,  consequently  the 
Cudicll  ig  inoperative. 

The  eScct  of  my  Decisiou  hi  that  the  lofant  Defendants  are  notentiflid 
to  any  thing. 

(6)  Ca.  Temp.  Talb.  I7S.  (e)  Yu.  jott,  307. 

(d)  iy«t.jvB.a»ft.  (i)  s8db.a&i&sft». 
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1834. — Dewes  t.  Bercsibrd. 


NSLBOH  «.  GABXSB. 

1832  :  Slst  November. — Legacy. 

A  Legacy  of  1 .000/.,  "  being  P«rt  «f  tha  Moofai  tcmM  hf  J,  firom  ay  Dablor  A*  hat 
Btftmniaei  to  mn,*  !■  •padfle. 

The  Will  of  the  Testatrix  in  this  Cause  contained  the  following  Bequest  : 
**  I  give  to  the  Daughters  of  Sarah  ffendt/y  Relict  of  Dr.  John  Ilendy,  of 
ihe  Parish  of  St.  Peter* 9  and  Island  of  Barbadoes,  and  her  GrandHiaQgh' 
ters  that  shall  be  living  at  mj  Decease,  the  sum  of  1,000^.,  being  wme  part 
of  Monies  received  from  my  Debtor  Mrs.  Ann  Oreavea,  jun.  deceased,  but 
not  remitted  to  me,  their  Brother  John  having  received  large  Sums  tor  mj 
good  Friend  bis  Mother,  mj  Attorney  on  the  Island,  and  spent  it.  One  of 
the  questions  in  tlic  Cause  was  whether  the  Le^cj  waa  demonstrative  or 
specifio.  The  Cases  cited  were  i2u2er  v.  Wager  (a),  on  the  one  side,  and 
QiUmtme  t«  Adderlqf  Oittnu  v.  Steele  (c),  and  J^odWdb  v.  Ste»en9{d)^ 
on  the  other. 

The  Vie§'Chmet^ior  said  that  he  was  elearlj  of  opinion  that  the  . 
Legacy  was  specific,  as  it  waa  a  ^Bequest  of  part  of  the  Fond   [  *5S1  ] 
received  from  Ann  Oreaeeg^  and  that  Rider  t.  Waffer  had  been 
overruled  hj  a  variety  of  Cases. 

yLtJSmgUf  Mr.  lintt,  Mr.  Blennum^  and  Mr.  Sharpe  appeared  for  the 
different  Parties. 


Dbwbs  V,  Bjeresfo&d. 

Alter  a  Dflfeodrnt  bod  been  attached  hj  the  Sheriirror  noD-paymeak  of  Moncyt  a  Wilt  of  A* 
btoM  O/rpu*  cum  Causi$,  issued  in  nn  Action  bronght  Against  him  in  K.  B ,  under  which  ha 
Tras  turned  over,  by  a  .Judge's  Order,  to  the  Miirslinl  of  K  B.,  who  sufTorcd  him  to  csrnpe. 
This  Court,  on  Motion,  ordered  die  MarsboU  to  pay  the  Money  for  wtiich  the  Defendant  IumI 
been  attached. 

Onb  of  the  Defendants  in  this  Canse,  had  been  taken,  on  an  Attach- 
ment, by  the  Sheriff  of  Middlesex^  for  non-payment  of  a  Sum  of  Money 
which  he  had  been  directed  to  p^  by  the  Becreo.  Whilst  he  was  in  the 
Sheriff's  Custody,  a  Writ  of  Eahetm  Corfu*  mm  Cmm$^  issned  in  an  Ac* 
tion  bronght  against  him  in  the  Court  of  King's  Bench,  under  which  he  wftS 
Earned  before  one  of  the  Judges  of  lli&t  Conrt,  who  ecmmitted  iiim  to  the 

(a)  9  F.  W  (6)  15  Vet.  S84  (e)  1  Swna.  14. 

dBioC.  COl.  &ctba2fo«atothalOtaaiaMr.fiail'tEdii. 
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Cnstody  of  the  Manhal  of  the  King's  Benoh  Prison.  The  Plaintiff  then 
moved  this  Ck»Qrl  for  a  SabeoB  Oorjm  direeted  to  the  Marsha),  reqiiiring 
him  to  produce  the  Bodj  of  the  Defendant  in  Coort ;  which  was  ordered. 
The  Marshal,  on  heing  served  with  the  Writ,  returned  that  he  was  unable  to 
obey  it,  as  the  Defendant  had  escaped  from  his  Custody. 

.Ml  .  Knight  and  Mr.  Zovat^  for  the  Plaintiff,  now  moved  that  the  Marshal 
might  be  ordered  to  pay,  iutu  <  aurt,  the  Money  uLich  the  Defendant  had 
been  directed  to  pay.    They  rei'errc  .  to  the  Cases  in  which  Sheriffd  who 
had  suffered  Defendants  to  escape,  after  having  taken  them  on 
[  *582  ]    Attachments  for  nun  payment  'of  Money,  had  been  ordcre!  lo 
pay  the  Money  (a),  aiul  added  that,  as  the  Dcfeiulant  had  been 
handed  over  to  the  Custody  of  the  Marshal,  uuder  a  Ilabem   Corpus  cum 
Oausis,  he  had  been  transferred,  subject  to  all  the  Detainers  that  were  in 
force  against  him. 

Mr.  Kinderiley,  conira,  said,  that  the  Marshal  was  no*;  ?n  Officer  of  this 
Court,  as  the  Sheiiff  was,  and,  therefore,  could  not  be  subject  to  its  somnia- 
rjr  jurisdiction. 

The  Vice-Chancellor  that  the  traiisferring  of  the  T)'^>rt'lrnt  'o  the 
Custody  of  the  Marsh was  merely  a  subsdtation  of  one  Ministerial  Officer 
for  another,  and  granted  the  Motion. 


Wabbubton  v.  HIUi. 

1832  :  22d  Novemhcr,  —  Pmrtice. — Administrator. 

In  a  Suit  against  the  Bank  and  an  Administrator,  appointed  iiiidf  r  38  Geo.  V,  c.  87,  tbe  Court 
on  Motion,  before  Decree,  order«d  Stock  tttauJing  iu  ibe  T^suior  i  Nume  to  transferred  ta 
tbe  Aeoonnuukt'genenl. 

The  snrFiving  Executor  of  the  Testator  io  ibis  Cause  having  absconded 
and  being  out  of  the  Jurisdiction  of  the  Court,  Letters  of  Administration  to 
the  TesUtor  had  been  giiaated,  under  8S  Qeo.  8,  o.  87,*  to  the  De- 

*  It  is  enacted,  hy  the  above  Act,  that,  at  the  expiration  of  twelve  calendar  months  from 
the  death  of  any  Testator,  if  the  Cxci  utors  or  Executor  to  whom  Probate  of  the  Will  ahall 
hmwt  bflen  granted,  are  or  is  then  rcj(i>ling  oat  of  the  JarisJiction  of  the  Conits  of  Lvw  and 
Bqoitf,  It  ahflll  be  lawfttl  for  the  Eeclcaiastkml  Court  which  hath  gmted  Prolwlo  of  SQch  WSH, 
upon  the  application  of  any  Creditor,  Next  of  Kin,  or  Legatee,  gi  c  u  i  l  !  on  the  Attdntt 
thereinafter  mentioned,  to  grant  mrh  sjjpriat  Administration  as  therctuaft'ai  mentioned. 

Sect.  3  contains  the  Form  in  which  the  Administration  is  to  be  granted.  It  is  partly  as  fol- 
lowi:  **  And  wherCM  dia  Sturogata  aforesaid  having  duly  considered  the  Premiies.  did,  at  Ae 
PWitioii  of  th«  Mdd  ,d«ei«o  Lettm  of  Admiuisimtioii  of  all  and  liagolv 

(a)  See  Beamea  on  Coay,  ISSj  and  CoUaird  r.  Bgn, aU:^  ^  10. 
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fendaol  *S(wah  Hill.  Two  Sums  of  Stock  remained  standiog  £  ] 
in  the  Testator's  Name.  The  Bill  was  filed,  by  the  Legatees 
under  the  Will,  against  Sarah  Hill  and  tl.e  Governor  and  Company  of  the 
Bank  of  England,  praying  that  Sarah  HiU  might  bo  decreed  to  transfer  the 
Stock,  and  to  paj  Ibe  Dividends  which  remained  unreceived,  into  Court,  in 
Trust  in  the  Cause,  and  for  an  Injunction  to  restrain  the  Governor  and  Com« 
pany  from  permitting  the  Executor  to  sell  out  or  transfer  the  Stock,  or  re- 
ceive  the  Dividends ;  and  that  the  Baok'  might  b«  decreed  to  permit  Sarah 
Mill  to  make  the  Transfer. 

•The  Governor  and  Company  of  the  Bank,  by  their  Anawer,    [  •SSi  ] 
■abmilted  whether  Sarah  BUI  could  legally  and  effectually  trans- 
fer the  Stoek  and  receive  the  Dtvidenday  under  the  Letter*  of  Adminiatrar 
6on  granted  to  her. 

Ur.  Barheff  for  the  Platntifb,  nor  moved  (before  Decree)  that  the 
traaa&r  into  Goort  might  be  made  according  to  the  Prayer  of  the  Bill,  and 
that  tberenpon  the  Bill  might  be  dismiiaed  against  the  Bank,  with  Costs  to 
be  taxed  and  retained  by  them  oat  of  the  anreceived  Dividends,  and  that 
thoj  mi^t  pay  the  reudoe  of  the  Dividends  to  Sarah  EiU^  and  that  aha 
iHg^t  pay  them  into  Court  in  Trust  in  the  Cause. 

Ur.  PkS&mof^  for  the  Bank,  eontended  that  the  Order  sought  must  bt 
made  by  Decree,  and  not  upon  Motion,  as  appeared  by  the  terms  of  tht 
Letters  of  Administratbn. 

But  the  Viee'Chauaelhr  granted  the  Motion,  saying  that  the  grant  of 
Administration  by  the  Bcolssiastifial  Courts  justified  the  Bank  in  permit- 
Ibg  the  Transfer^ 

the  Goods,  Clinttc!^  and  Credits  of  th«  said  «!ercii<oil  to  be  committed  and 

graotpcd  to  you  ilie  said  ,  nomed  by  or  on  the  bchnlf  of  the  said  , 

a  Creditor  (Legatco  or  OM  ^ftlM  next  of  Kin)  of  the  said  deceaoed  {at  the  cate  mag  be)  Umtted 
fbr  the  parpote  to  bcoome  and  be  laade  a  Party  to  a  Sill  or  BiUs  to  be  okhibiicd  oipdnst  yen,  ia 
•nj  of  Hia  Majesty's  Courts  of  Equity,  and  to  carry  the  Decree  or  Decrees  of  any  of  iho  Mtd 
Court  or  Courts  into  effect,  but  no  furtlitr  or  otliorwise  (Justi'p  «o  roquhln;;)  "  &c. 

The  bik  Section  enacts.  That  it  «shull  be  lawlui  for  tlio  Accountant  jt^onerul  of  the  (!^oart  of 
Chancery,  or  for  the  Secretary  or  Deputy  Secretory,  of  tho  Governor  unU  Cunipany  of  the 
Bank  of  Eo{;Und  to  tnuisfer,  and  for  the  Governor  and  C  07  of  tbo  Bank  of  England  to 
•offer  a  transfer  to  bo  made,  of  any  Btocfc  belonging  to  the  Estate  of  such  deceased  Tcrson 
jnto  tfic  Name  of  ilic  Ac.  onntant-^enrr.tl,  in  Trust  for  such  PurTM)^*^*  us  t!ir-  r  ,ui-t  «!uill  ilircct, 
in  any  Suit  iu  which  the  i^erson  to  whouk  sach  ililmiiinirsiinn  iuaix  btiea  granted,  shall  bo  or 
may  haTe  been  a  Party. 


I9tf :  28d  November. — Mortgagor  and  Mortgagee. — Priority. 

A  second  Mortgagee  took  a  Conveyance  of  tho  Elquity  of  Hedemption,  in  coosiderntion  of  the 
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(ovvfi:nitC(!  to  pjiy.  llclil  llint  his  Debt  was  cxtinpnisljcd,  and,  llicrcfo  rc.t!int  in  n  Forcclo- 
Mtrc  .stiit  iiutituufi  ii;;aiiist  liini,  i>v  ilic  rartii-i*  ciiiiiicil  to  ilic  rir^t  and  TliirU  Mortgage 
lio  tiVtts  not  entitled  to  bo  pnid  bis  Debt,  in  iiriority  to  tbe  Third  Mortgage. 

By  an  Indenture  of  the  IGth  of  April  1819,  J.  R.  Ogden  mortgaged 
certain  Mcasoages  and  other  Hereditaments,  to  the  Plaintiffs,  for  500  years, 
for  pccnring  tlie  repayment,  with  Interest,  of  2,000^  lent  to  him  by  the 
Daintiffi.  By  Indentures  of  the  lat  and  2d  of  November  1824,  Oyden 
mortgaged  the  Premises  to  the  Defendant,  in  Fee,  for  securing  the  repay- 
mcut  of  1,800/.  with  Interest.  By  an  Indenture  of  the  14ih  of  March  1 325, 
0//f/en  charged  the  Premises  irith  the  repayment  to  the  Plaintiffs  of  GOO/, 
atid  Interest  on  the  lOth  of  September  then  next.  By  an  Indenture  of  the 
Slitt  of  October  1829,  made  between  Otfden^  of  the  one  part,  and  SUad^ 
of  the  other  part,  after  reciting  the  Indentures  before  menti<>ned  :  that  up> 
on  an  Account  taken,  8,098/.  19s.  2d,  was  found  and  admitted  to  bo  due, 
to  the  Faint iffi,  up  to  the  day  of  the  date  of  the  Indenture  now  in  state- 
mrnt.  and  that,  upon  an  account  stated  and  settled  lietveen  the  Defendant 
and  Of/den^  1,625/.  was  found  due  to  the  former,  and  that  tlioso  two  Snms 
vrcrc  const'lered  to  be  the  full  Value  of  the  Premises ;  and  that  the  Defen- 
dant had  agreed  with  Offden  for  the  absolute  purchase  of  the  Premises  for 
4,728/.  19t.  2(1.,  out  of  which  he  wtt9to  faif  the  3,098/.  19*.  2(1.  to  the 
IHahtttfft^  the  fint  Mortgageee^  and  to  retain  the  remainder  of  the  Pur' 
dirtie  nwtit'i/  in  satty/aftion  nf  hie  Mortf/ar/f  deU  :  It  was  witnessed  that  in 
consideration  of  the  8,098/.  19ir.  2d.  due  from  Ogden  to  the  Plaintiff*,  the 
pagwent  of  which  the  Dtfendant  thereby  took  upon  himself  md 
[  *o2G  j  iij  on  hin  Jinn,  JSxeeuturs^  Admhtietratore  *and  Aeeigns^  ami 
:.Iso  in  cotisidcration  of  the  1,625/.,  (which  two  Sums,  amount- 
in:T  tn^rcthcr  to  4,723/.  19«.  2d.,  were  mentioned  to  be  the  consideration  for 
tlic  ahsuhitc  purel»n?o  of  the  Premises,)  Ogden  conveyed  the  Kqnity  of 
Kcdetnption  of  the  Piemises,  sn^ject  to  the  Morfj^age  and  furllicr  chnr_'0 
t)  tlie  Plaintiffs  and  the  ptii  cijul  ^^lllJS  and  Interest  secured  thertd»y,  to  the 
DflVndant  in  Ft-c  ;  nnJ  the  Defendant  covcnatiicd  ultli  O/y/r/i  to  pay  such 
[  r  tu  ij  al  Sums  and  Interest,  and  ail  Costs,  Charges  and  £.\penses  relating 
thereto. 

'J'he  Defendant  not  having  paid  what  was  due  to  the  PJaintifl*;},  they  filed 
a  Bill  of  Foreclosure  ngainat  him. 

The  Defendant,  in  his  Answer  «aid  that  ins  Mortgage  of  November  1824, 
^vfi<i  a  prior  Incumbrance  to  tho  Plaintiff's  further  charge  of  March  1825  ; 
and  he  denied  that  ho  had  covenanted,  in  the  Indenture  conveyiiii:  to  him 
the  Equity  of  Redemption  of  the  Pjcndscs,  to  f  ny  off  the  2.000^  nu  l  (jOOL 
and  the  Interest  accrued  due  thereon,  except  that,  by  such  Indenture,  it 
%Yns  agreed  that  such  £uns  vcre  to  be  raised  from  tbe  said  Uereditaments 
and  Prefflisei* 
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S'l-  E.  Sudden  aod  Mr.  IVilbraham^  for  the  Plaiati& : 
The  Conveyance  of  October  1829,  operated  as  an  extuigoishmerit  of  the 
Debt  due  froni  Ojdtn  to  the  Defendant,  and  abo  as  an  assumption,  by  the 
Defendant,  of  the  Debts  due  to  the  PlatntiSs.   An  aggregate  Sum  was 
made  of  ail  the  thrfe  Debts,  and  that  Sum  was  made  the  consideration  for 
the  Convejaaee*  The  recitals  of  the  Deed  show  that  the  Ptirtics  intended 
that  the  Conve^anee  shoald  he  a  satisfaction  of  the  Defendant's 
Debt,  and  that  the  Debt  due  to  the  Plaintiflls,  *wcre  the  only   [  *537  ] 
Debts  to  which  the  Estate  waste  be  subject ;  and  the  Defendant 
has  covenanted  to  pay  them.   If  the  Defendant's  Debt  still  exists,  he  can* 
not  have  the  E<)uity  of  Ilederoption.   He  cannot  have  one  Fee^imple  as 
Purchaser,  and  another  as  Mort«;a;:;ee.   He  has  but  ono  Fee-sitople  iu  him. 
Tiuhnin  v,  Steere  (a)  Parri/  v.  iVri<fht  (6). 
Mr.  Knight  and  Mr.  (7.  Bit^rdt^  for  the  Defendant : 
The  Cades  of  0-re9woldv,  Martham  (<;),  and  Msteaita  v.  JSIurfjntroi'd 
(li),  do  not  warrant  the  podtion  in  support  of  which  they  were  cite«l  by 
Sir  IK.  Orantf  M.  R.  in  l^mlmtn  v.  Stene.    3fjcatta  v,  Murtjatroyd  is,  if 
any  tbi!i«5,  an  authority  in  our  favour.    The  tliinl  point  deciJcd  in  that  Case, 
^vas :     That  thon^'i  ^i.,  the  Mortgagee,  where  there  wcro  subsequent  Mort- 
gages, totik,  aflerwaid.H,  a  llclcnsc  of  tlie  iikimatc  E«iuity  of  Redeminion, 
yet  this  dill  not  oblige  the  said  .4.,  wlio  had  taken  a  lldcasc  of  suc!i  I:-[ui- 
ty,  to  pay  the  iatci  m jdiatc  Mortgages  provided  lie  \vuul*l  still  wmuo  lIjc 
lleleasc  made  to  hitn  of  the  Equity."    H.-rc  we  are  desirou-j  of  waiving  I'lO 
convcynnre  of  the  Equity  of  Redemption.    If  SlcaJ.  ha«l  brought  an  Action 
on  his  Buod,  again-st  Ojdeiif  Oydea  could  not  have  pleaded  the  lickase  of 
1829. 

Tlic  Case  of  Parry  v.  Wright  has  very  little  to  do  with  the  present  qties- 
tion.  'J'lierc,  certain  prior  Securities  had  beea  gotten  in,  and  the  Defend- 
ant wanted  to  set  thera  up  agiin  ;  but  that  was  iinpossible,  as  the  iiecuri- 
ties  had  been  gotten  in,  and  the  Defendant  had  no  Equity  fur  setting  them 
up  again. 

'Steady  when  he  took  the  Conveyance  of  1829,  intended  to    [  ] 
save  Ogdtii  harmless,  but  not  to  place  the  Plaintiffs  in  a  better 
situation  than  they  were  in  before.    Stead  is  at  liberty  to  waive  the  Bene- 
fit of  the  Conveyance  of  1829,  if  he  thinks  fit,  and  therefore  Oydvn  ought 
to  have  been  made  a  Party  to  the  Suit* 
The  VicE-CiiANCFLT/)Ti : 

Hy  ojanion  is  that  the  Transaction  of  1829,  destroyed  the  Debt  at  Law. 
It  is  clear  that,  if  the  Debt  was  not  destroyed  at  Iaw,  it  was  in  Equity ; 

(a)  3  Mer.  110.  (c)  2  Ch.  Ca.  170. 

Oa  iaia-*itB.ai^  W>«&W.iAa. 
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and,  if  6^tead  had  brought  an  Action  on  his  Bond,  this  Court  would  have 
restrained  the  Action.  The  Release  of  1829,  itself,  manifestly  shows  Ihai 
it  was  the  isteDtion  of  the  Parties  that  Stwd  should  take  the  JSstate  burden- 
ed with  the  Debts  due  to  the  PlMntilb,  and,  therefore,  he  muat  be  boond 
by  the  Terms  of  the  Deed ;  and  the  Plaintift  are  elearlj  eatitkd  to  the 
Relief  they  ask. 


TucxxE  V.  Hasios. 

1S39:  nATStimmhtr^WiO,-^€bmlnaiMu-^P<f^ 

Tcstatnr  gave  A^noC  to  TrosteeSt  in  Tmt  fat  liit  Dnnglitcr     for  Life,  and,  after  her  Death, 

in  'I  rust  ro  niijily  tlu'  Intcrc-t  for  tlic  mniritf  nanrc  of  nil  her  ChilJrfn  o$  nhouUi  ht  living  at 
hf.r  /^<i//».  <lurin{»  rlit  ir  Miiioi  iiics.  ami.  n/j  ifuir  attinunig  2},  in  Trust  to  transfer  the  same 
equally  bctwrvn  them.  Bui  if  E.  should  tlie  without  leaving  anjsarh  CbiId,or  leaTing  sach 
lh«y  tbottltl  ail  die  aftder  21,  then  to  tranalbr  tN  laina  nmo  mch  Chi^a  of  F»  as  abovM 
be  Kving  lit  E  *«  Death  wiihuut  hsm.  One  of  Childrmattajiw4  SI,  bat  died  in  £.'a  lift- 
time.  Held  Uwt  that  Child  did  aot.teke  a  Tcetcd  Interekt. 

Thomas  Johnson,  Esq.,  being  possessed  of  22,000?.  Four  per  Cent. 
Bank  Annuities,  and  4,/)00/.  Rojal  Exchan^^e  Assurance  Stock,  by  his 
Will,  nated  tlie  29th  of  March  1794,  gave  the  22,0007.  Four 
[  *539  ]  per  Cents,  to  Trustees,  and  then  expressed  himself  'as  follows  : 
**  And,  as  to  the  Sum  of  5,000?.  Bank  Four  per  Cent.  Annuities, 
part  of  the  said  Sum  of  22,000?.  Bank  Four  per  Cent.  Annuities,  upon 
Trust  to  pay  and  apply  the  Interest  and  Dividends  of  the  paid  Sum  of 
5,000/.  Bnnk  Four  per  Cent.  Annuities,  unto  ray  Daughter  Elizabeth  Min- 
tJuuv  (wife  of  Harry  Georr/e  Minshaw^  for  and  daring  the  Term  of  her 
natural  Life,  upon  her  own  single  and  separate  Receipt  and  Receipts,  and 
not  to  be  anywise  subject  to  the  Control,  Debts  or  Engagements  of  the  said 
Sarry  Qeorge  Mimhaw^  or  any  future  Husband  or  Husbands,  and,  from 
and  after  the  Decease  of  my  said  Daughter  Elizabtth  Idtnshatp,  upon  Trust 
to  pay  and  apply  the  Interest  and  Dividends  of  die  said  Sum  of  5,000?. 
Bank  Four  per  Cent.  Annuities,  for  the  Maintenance,  Education,  Benefit 
and  Advantage  of  all  and  every  the  Child  and  Children  of  my  said  Daugh- 
ter Elizabeth  Minahaw,  as  shall  be  living  at  the  time  of  the  Deeeate  of  mp 
said  Dauyhter,  during  their  respective  Minorities,  and,  oo  their  respectively 
attaining  the  Age  of  21  Years,  upon  Trust  to  transfer  the  said  Sam  of 
6,000?.  Bank  Four  per  Cent.  Annuities,  equally  between  them,  Share  and 
Share  alike  ;  but  in  case  my  said  Daughter,  Elizabfth  Minthaw,  shall  hap- 
pen to  depairt  this  USe^^  without  Uamng  aa^  Muth  OhUd  or  CfhUdnHf  or  leaT- 
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in<r  sTxchy  if  such  Child,  or  all  3ach  Children  shall  happen  to  depart  this  life 
before  attaining  the  Age  of  21  Years,  then  and  in  socb  case  opon  Trust  to 
transfer  the  said  Sam  of  5,000/.  Bank  Four  per  Cent.  Annuities,  unto  and 
equally  between  such  Children  of  my  said  Son  FreeXovt  John$m^  Of  of  my 
Daughters,  Sarah  lVil$an  and  Mary  Johnson,  as  shall  be  U?ing  at  the  time 
of  the  Decease  of  my  said  Danghtery  EIMM  Mauham  without  itsiM,  or 
of  the  last  of  sacfa  Issne  nnder  21,  and  witb  the  like  power  to 
my  Execotors  *and  Trasfteea  to  apply  the  Interest  of  their  re-   [  *540  ] 
spective  Shares  therein,  for  their  Benefit,  during  their  respeetive 
Minorities.   And,  as  to  the  Sum  of  1,000/.  Royal  Exchange  Assuranee 
Stock,  part  of  the  said  Sam  of  4,500/.  Royal  Exchange  Assurance  Stock, 
upon  That  to  pay  and  apply  die  Interest  and  Dividends  of  the  same,  to  my 
aatd  Daughter  EHxahdh  Mimhaw^  for  and  daring  the  Term  of  her  natural 
liife,  upon  her  own  single  and  separate  Receipt,  and  with  the  like  Remain- 
ders in  fayour  of  her  iSmie,  and,  in  default  thereof,  in  favour  of  the  Issue 
of  my  other  Children  as  is  hereinbefore  directed  and  appointed  in  respect  of 
the  said  Sum  of  5,000/.  Four  per  Cent.  Bank  Annuities  hereinbefore  left 
for  their  Benefit  as  aforesaid." 

JBUg/^beth  Jifimhaw  survived  her  Husband,  and  died  in  February  1882. 
They  had  Issue  three  Children  only,  namely  itfar^,  ffarriet  Fredim^  and 
i3l£fa6c(A  LmdMo^  all  of  whom  had  long  since  attuned  21.  Mary  married 
the  Defendant  HitrrU^  Mmiet  ^ulove  married  the  Defendant  jDamdion, 
and  SlMbtiA  LauUa  married  the  Plaintiff,  and  died  in  February  1830  with- 
out leaving  any  Issne. 

The  Plaintiff,  having  taken  out  Administration  to  his  Wife,  filed  his  Bill 
against  Mr.  and  Mrs.  Harris,  and  Mr.  and  Mrs.  Davidson,  and  their  Chil- 
drcn,  and  also  against  the  Testator's  Personal  Representatives,  praying  that 
one  Third  of  ihc  .^OUUZ.  Four  per  Cents,  and  1,000/.  Royal  Exchan;»e  As- 
surance Stock,  might  be  transferred  to  him.  Mr.  and  Mrs.  Harris  and  Mr. 
and  Mrs.  Daiidhon  put  in  a  general  Demurrer  to  the  Bill. 

The  question  was,  whether  Mrs.  Ti/cker  took  a  vested  Interest 
in  one  Third  of  the  5,000^  Bank  Anumues  and  *1,000/.  Royal  ['Sil] 
Exchange  Assurance  btock,  on  her  attaining  21,  notwithatandiog 
she  died  in  her  Mother's  lifetime  ? 

Sir  £.  Sugden  and  Mr,  liitdall,  in  support  of  the  Demurrer,  said  that  it  ap. 
pcared,  from  the  whole  frame  of  the  Will,  that  the  Testator  did  not  intend 
to  give  any  Benefit,  except  to  Persons  who  should  be  living  at  the  time  when 
the  previous  Interests  failed  of  effect :  that  there  was  no  Bequest,  in  the  Will, 
in  which  the  words  of  contingency  were  dropped  :  that,  where  it  was  evident 
from  the  language  of  the  Instrument,  that  Cliildren  were  to  tnke  unless 
tbey  aoTfifed  ttme  Parento,  the  Ooart  moat  bold  that  their  Interests  are  con- 
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tingent.  Howgravt  v.  CarUtr  (a)  ;  JFVy  v.  lard  Skarborne  (6)  ;  Svtishkim 
V.  Ilamfry  (c);  FttMgeraldv,  Field  (d);  Salktldv,  Vernon  (e);  BUUngt- 
Uy  V.  ^Vl^^9  (/)  ;  i/oicv«  v.  Htrriny  (y).  The  Case  of  Ilrrret  JVantfo 
(/i)  is  clearly  distinguinhable  from  the  present  Case:  for,  there,  ft  Trust  was 
declared  for  such  only  of  the  CliUdreo  as  should  survive  their  Mother,  aad  jret 
the  Gift  over  was  not  to  take  effect  unless  all  Uio  Children  died  under  21  and 
nnmarried ;  and,  on  account  of  that  inconsistency  in  the  Settlement,  it  was 
held  that  the  Son  who  attained  21,  took  a  vested  Interest,  though  he  died  in 
bis  Mother^s  Ufettme. 
Mr.  Ptff>r/8  and  Mr.  Jame$  MumhH^  in  support  of  the  Bill: 

This  is  the  Case  of  a  Will,  and  not  of  a  Settlement  In  either 
[  *d42  3  case,  however,  the  Coart  struggles  to  give  the  'Child  a  Proper* 
*  ty  that  it  may  rely  u[)on,  and  not  a  Property  wliich>i$  contin;4ent 
on  itssarviviii;;  the  Parents  ;  and  though,  the  Instrument  describes  those  Chil- 
drt'n  only  who  may  survive  both  or  either  of  ihcir  Parents,  it  is  constraed  to 
inchnk*  all  the  ChiMrcn.  Tho  hin;j;n.'\ge  used  by  the  Testator  ha-i  procecilcd 
frojn  his  supposing  tlial  they  would  all  be  Minors  at  the  Death  of  their  M^jth- 
fer.  In  Powis  v.  Burdull  (t),  there  was  no  (U-scrijUion  of  a  ChiM  whoshouhl 
not  survive  the  F.ither;  and  yet  L>rd  ElUtn  hel  I  that  the  Sou  who  aUained 
21,  but  died  la  the  lifetiine  of  the  F.iilier,  took  a  vested  Interest.  The  rea- 
soning of  8ir  ir.  Giaut^  in  Jluivi/rave  v.  Curtier  (.?:),  a[>[jlies,  nimost  vaUi- 
tii/iy  to  ihh  Cise.  llinor  says:     As  I  li.ve  s  dd,  all  depenl.-i  u;»ou  the 

correct  use  of  the  won!  saJi,  which  restrains  it  toC.uldreu  surviving  the  Par- 
entf,  and  being  21,  or  afterwards  attaining  tlmt  age.  Throughout  the  wholo 
Settlement,  this  word  sach^  Is,  in  various  instances,  not  only  incorrectly,  but 
80  absurdly  an  1  u  im  laniu^ly  apiliel,  thu  it  i-*  evident  the  Parties  had  no 
preciii  or  dcfi  lite  njtiou  of  th  j  eTjct  of \u  intrjdijctiou  in  any  given  Clause." 
Si  in  this  Cue,  the  word  sucli  is  used  so  as  to  have  no  meaning,  or  to  lea(l 
to  an  absurdity.  It  is  impossiijlc  to  distinguish  T>jrre%  v.  Franco  frorn  tho 
present  Case.  Here  the  first  Gift  is  for  the  Benefit  of  the  Children  of  Eliz' 
heth  Miiishaw  who  should  be  living  at  lierDeaih  ;  hut,  under  the  Gift  over, 
no  Persons  are  to  take,  unless  they  are  living  at  the  D&Hilh  ^liiabatJi  Min» 
thaw  without  Issue.    Maitland  v.  Chalie  {I). 

There  is  anodier  Part  of  the  Will  which  strengthens  our  Case  ; 
[  "S^S  ]    and  that  is  tho  Gift  of  the  Royal  Exchange  'Assurance  Stock  to 
Elizabeth  3rui8haw,  with  the  like  Remainders  in  favour  of  her 
IssuO)  and,  in  Default  thereof,  in  fa?onr  of  the  Issue  of  the  other  Children  of 

(/i)  3  Vcs.  &  Beam.  79.  (6)  Ante,  Vol.  III.  p.  243.    (c)  2  Ma«W.  65. 

(,/)  1  litm.  416.  (<•)  1  Etlcn,  C4.  (/)  3  Atk.  219. 

(t/)  MmML  k  Towi.  299.  (A)  1  Run.  &     1.  C49. 

(«>9y«»4Ss.  (iiiav.4B.»i«fS«.  (()iiada.4CMid.a4a^ 
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the  Testator.  Glcnrljr,  therefore,  in  thU  AVill,  there  ie  no  Gilt  over  except 
on  a  general  failure  of  lasne  of  £lhtahdh  Min^hawi  ond,  that  heing  so,  the 
Qnestton  is  at  an  end ;  for,  aceording  to  Perftet  v«  Ltrd  Carxou  (m),  the 
Gift  over  must  be  aoeh  as  neeesiarily  to  take  elfect  if  there  shoalU  bo  no  Child 
living  at  the  Death  of  Elizabeth  Min^atv,  w  ho  should  attain  21. 
Tho  Vice-Chakcellob  : 

The  Question  is  wlietlier  this  Case  can  be  brought  within  the  principle  of 
Perfect  v.  Zord  Curxon,  or,  in  other  words,  whether  there  is  any  ambigui* 
iy  as  to  the  event  on  whi-jli  tho  Liiiiitaiion  over  is  to  take  effect.  I  conlc^s 
it  ap]  car:>  to  me  to  be  raihci-  u  |)laiu  Case,  auil  that  there  no  such  atjibi> 
guitv. 

In  Cases  of  Settlements,  if  there  is  reason  to  collect,  however  loose  and 
0tnhii;uon8  the  lan;;iiage  may  be,  that  ull  the  Children  of  the  Marriage  were 
inU'iide«l  to  take,  then,  a]thon;;h  there  may  be  Words  which  go  to  exjjress 
that  tl  osc  only  sr.all  take  ul.o  sliall  be  living  at  the  Death  of  the  Parent, 
the  Court  Ik^UIs  that  all  the  ChiMrcn  wlio  attained  the  Age  of  21,  a!tlu)u;^!i 
they  died  in  ihe  lifetime  of  il:e  Parent,  sl:a!l  take.  A  Gift  by  Will  didcis 
from  the  Case  of  a  Trust  deelared  by  a  Setilenient,  beeause,  in  tlic  fcnner, 
there  is  no  supjosition  that  any  Persons  can  be  intended  to  take,  e.Nce[it 
those  who  are  described  as  takers.  In  this  Ciisc,  the  Testator  has  given 
the  Sum  of  6,000/.  Stock  to  Tru^teef?,  upon  Trust  lo  [lay  ilie  In- 
terest an<l  Divhlends  thereof  to  his  •Daughter,  during  the  terra  [  ] 
of  her  natural  Life,  and,  after  her  Death,  upon  Trust  to  pay  and 
ap|dy  the  Interest  and  Dividends  thereof  for  the  Maintenance  and  Educa> 
tion  of  all  and  everv  the  Child  and  Children  of  his  Daiighter  as  s'lould  be 
living  at  the  time  of  her  Decease.  That  part  of  the  Will  is  perfectly  clear 
and  unambiguous,  and  it  affords  the  fnst  Declaration  of  the  Testator's  In- 
tention that  those  Persons  only  should  take  in  Remainder,  who  should 
answer  the  Description  of  Children  living  at  the  Death  of  the  D  uip^iiter. 
lie  then  proceeds :  ^  During  tbetr  Minorities,  and,  on  their  respectively  at* 
taiiiing  the  Age  of  21  years,  upon  Trust  to  transfer  the  said  Sum  of  o,000/. 
equally  between  them,  Share  and  Share  alike ;  but,  in  case  icy  said  Daugh- 
ter shall  happen  to  depart  this  Life,  without  leaving  any  such  Child  or  Chil- 
dren,'* that  is,  living  at  her  Death,  or  leaving  such,  if  such  Child  or  all 
such  Children  shall  hsppen  to  depart  this  Life  before  attaining  the  Age  of 
2t  years,  then  upon  Trust  to  transfer  the  said  Snm  of  5,000/.,  ucto  and 
equally  between  such  Children  of  my  Son  or  of  my  Daughters  (describing 
them)  as  shall  be  living  at  the  time  of  the  Decease  of  my  said  Daughter, 
EUmbdth  Minthaw,  without  Issue,  or  of  the  last  of  such  Issue  under  21.'* 
And  the  question  is  whether,  in  consequence  of  the  testator  having  used 

(m)  b  MaUU.  443. 
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tliis  word     Issue,"  it  can  be  said  that  Issue,  gcnerallv,  were  meant.    It  is 
clear  to  me  that  this  \Viil,  itself,  affords  the  construction  that  Issue,  general- 
ly, cannot  be  meant,  and  that  the  words,  "  without  Issue,"  must  be  taken 
to  rclcr  to  the  Event  which  he  )m«  first  described  in  making  the  Gift  nver, 
namely,  the  Event  of  the  Daughter  dying  without  leaving  any  such  Child 
or  Children  ;  and,  when  he  says:  "  or  of  tlie  last  of  such  Issue,"  he  means 
the  last  of  such  Issue  as  he  has  before  spoken  of  in  the  second 
[  *6^^  ]    Branch  'of  the  Contingency  that  he  has  before  described,  where 
be  says,  "  or  leaving  such,  if  such  Child,  or  all  such  Children, 
shall  happen  to  depart  this  Life  before  attaining  the  Age  of  21  years." 
And  that,  by  the  term  lasw^  the  Testator  di  1  not  here  mean  Issue,  gene- 
rally, but  Children,  I  think,  is  manifest  from  tbe  Clause  which  relates  to  his 
Boyal  Exchange  Assurance  Stock :  for,  there,  he  directs  the  Trustees  :  to 
pay  the  Interest  of  the  same,  to  my  Daughter  JSlizabeth  for  and  during  the 
Term  of  her  natural  Life,  upon  her  own  single  and  separate  Receipt,  and, 
with  the  like  Remainders  in  favour  of  her  Issue,  and,  in  Default  thereof,  in 
favour  of  the  Issue  of  ray  other  Children,  as  hereinbefore  directed  in  respect 
of  the  said  Sum  of  5,000/."    Now  there  is  no  Gift,  whatever,  to  any  Isaac 
of  a  Child,  other  than  to  the  Children  of  that  Child,  therefore  it  is  clear 
that,  when  in  this  latter  clause,  he  nses  the  Tern    Issue,"  he  refers  to  the 
Children  of  a  Child ;  and  he  most  be  taken  to  have  used  that  Term,  in  the 
same  sense,  in  the  former  Clanse,  in  which  he  gives  over  the  5,0002  in  the 
event  of  his  Daughter  dying  withont  Issne :  and,  when  he  says :  *^  the  last 
of  snch  Issue,''  be  can  only  be  speaking  of  the  last  Survivor  of  the  Chil* 
dren  of  his  Daughter  that  might  happen  to  be  living  at  bar  Death. 

Tlus  Will,  therefore,  so  clearly  interprets  itself,  that  there  can  be  no 
doubt  as  to  tbe  meaning  of  tbe  general  Expressions  used  in  it. 

Demurrer  allowed. 


[  *546  J  'HjUIXMAN  V.  POYNDBB. 

tSSS:  SSd  V^mi^MT^WUL'^GmtnethiL 

A  Testator  gave  »tl  his  Property  to  Tntiteoi,  and  deelarod  that  h«  had  nado  no  ProTbioa  for 

his  Girttul-daiightcr  A'. /f.  bccaaso  her  deceased  FaUier  had,  in  his  lifetime,  received  more 
than  fiiH  tjthcr  Children  would  become  entitled  to  titidcr  bis  Will.  He  then  declared  Trusts 
of  un  e4ujd  bhare  of  his  Property  for  each  of  his  sim  iviug  Children,  for  ibek  JAvts,  with 
Remainden  to  their  Childrau  Ha  than  anada  a  Codidl  ai  follom:  Mj  dear  DanghierSt 
is  that  you  do  give  my  dear  Grand-danghlar  JC.  1,000^,  and  that  70a  will  be  kind  to  JS, 
S.  And  it  is  my  desire  that  yoQ  do  give  her  tome  Part  of  my  Table-linen  and  Sheeting. 
Tliis  is  my  hist  Wisli."  By  a  sub»eqnent  Codidl,  he  mode  some  alteration  in  the  Bcqnest 
made,  by  his  Will,  in  favour  of  one  of  hii  Daagblcrs,  and,  subject  thereto,  confirmed  bis 
Will.  Held  diat  the  eaeond  GodidI  eoalInB6d  tTia  iitt,  aa  bd^  M  ef  tha  Wm 
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the  coaciading  Sentence  of  the  tirst  Codicil,  was  safflcient  to  create  r  Bc<]uc.st  of  tlic  1,<)U0/., 
to  K.  H.^  and  that,  as  the  Articles  specificaily  given  by  it  to  E.  8.^  i*as^eU,  by  the  Will,  to 
the  TrattMc,  aad  not  lo  the  Daaghten,  to  die  l,O00lL  wmi  to  be  paid,  not  by  the  Daugbtert 
out  of  tMr  ilOb  LitMMMi,  Imt      the  Tkoaietf,  om  of  Mm  TMtw'*  gfloini  Ptonanil 

John  Bleaden,  deceased,  by  his  AVill  dated  the  26th  of  June  1812, 
gave  all  his  Real  Estates  to  Trustees,  in  Trust  to  sell  the  same  as  soon  us 
conveniently  might  be  after  his  Decease  ;  and  he  directed  that  the  proceeds 
shoukl  becume  part  of  the  entire  Sam  or  Fund  thereafter  mentioned,  and 
be  disposed  of  therewith  ;  and  he  declared  that  he  had  made  no  provision 
for  the  Plaintiff.  KoUtrimt  Illnzman^  the  Daughter  of  his  Son  Charles 
^leaden,  because  hor  lather  had  received  of  him,  in  liis  lifetime,  divers 
Sums  of  Money  ainuunting  to  more  than  his  other  Children  had  severally 
received  from  him  or  would  become  entitled  to  under  his  Will ;  and  he  de- 
clared his  wish  to  be  that  all  his  Children  should  be,  as  nearly  aa  possiblOi 
«qually  benoflted  from  his  Property  :  and  he  gave  all  his  Pei^on- 
al  Estate  to  the  same  Trustees,  and  'directed  that  the  same  and  £  *647  ] 
the  Monies  to  arise  from  the  Sale  of  his  Real  Estates,  should 
form  one'entire  Sum  or  Fund,  and  that  the  Trustees  should  stand  possessed 
thereof  in  Trust  to  pay  his  Debts  and  Legacies ;  and  he  gave  to  them 
4,000^  out  of  the  said  Sum  or  Fond,  and  directed  them  to  invest  the  same, 
and  the  Hesidue  of  the  same  Sum  or  Fund,  in  the  usual  Securities,  and  to 
stand  possessed  of  2,0002.,  part  of  the  4,000j.»  and  also  of  one  Fourth 
pftrt  of  the  Residue  of  such  Trust  monies,  upon  Trust  for  his  Daughter 
Sarah  the  Wife  of  A.  TL  Steward,  for  her  Life,  for  her  separate  use,  and, 
after  her  Decease,  ia  Trust  for  such  persons  as  she  should  appoint,  and,  in 
default  of  Appointment,  in  Trust  for  her  Children :  and  he  declared  similar 
Trusts  as  to  another  Fourth  part  of  the  Residue  of  the  Trust-monies,  ia 
favour  of  his  Bau^ter  JEcUih  Mtytr^  Widow,  and  her  Children,  and,  as 
to  fho  remainder  of  the  4,000(.  and  another  Fourth  part  of  the  Residue 
of  the  Trust-monies,  in  favour  of  his  Daughter  OaHurmei  the  wife  of 
FreMck  Bnglxtk^  and  her  Children,  and  as  to  the  remaining  Fourth  part, 
in  faTour  of  Masry  the  Wife  of  RoUrt  WUUhir^  and  her  Children :  and  ha 
dedared  that  he  made  the  Provision  of  2,0002.  for  Mrs.  Steward  and  Mrs. 
Ajil»s&  beyond  the  Provision  made  for  his  two  other  Daughters,  because  he 
bad,  oa  the  Marriages  of  the  latter,  advanced  them  2,0002.  a-pieoe :  and 
he  appointed  the  Trustees  his  Ezeeutors. 

The  Testator  made  two  Codicils,  one  dated  in  1818,  and  which  was  men- 
tioned, in  the  Bill,  as  the  first  Cedioy,  and  another  without  date,  hot  which 
was  written,  by  the  Testator  himself,  on  a  piece  of  Paper  eoataining 
an  account  of  his  Property.    By  the  Codicil  of  1818,  after  reoiting 
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[  *548  J  that  he  had  sold  ont  4,0002.,  Four  per  Cents.,  *and  advanced 
tlie  Proceeds  to  Mtfbert  WiUakiret  and  that  it  was  his  iDtention 
that  his  Daughters'  Fortunes  shonid  be  as  nearly  eqaat  as  possible,  he  direct- 
ed that  a  Sum  equivalent  to  the  4,0007.  Stock,  should  he  deducted  from  Mrs. 
Wilt$hire*$  Share  of  his  Property,  so  that  the  Shares  of  his  other  Daughteis 
might  not  be  lessened  by  the  Sale  of  the  4,0002.  Stock :  and,  subject  to 
the  above  alteration,  he  ratified  and  confiroied  his  Will. 

The  other  Oodicit  was  as  follows:  (a)  My  dear  Daughters,  Mrs.  Steiff" 
ardy  Mrs.  Meyer,  Mrs.  WilUikirt  and  Mrs.  En^Uh^  is  that  yon  do  give  my 
dear  Grand^daughter,  KaU  Bhadtn^  1,0002.  io  Money,  to  her  own  use, 
&c.  &e.  and  that  you  will  be  kind  to  my  good  and  fattbful  Friend  JUiwabeth 
JSumertei  of  Brook  9treetf  and  it  is  my  desire  that  you  g>ve  her  some  part 
of  my  Table-linen  and  Sheeting,  six  Spoons,  Silver,  six  Tea  Spoons,  six 
Silver  Ta'ile  Forks,  six  ditto  Dessert,  and,  to  all  my  faithful  Servants,  what* 
ever  you  shall  think  proper  for  them  ;  this  is  my  last  miA,  God  bless  you 
and  yonr's,  Amen.   Pray  be  kind  to  Mistahtth  SumerHt" 

The  Testator  died  in  September  1819.  The  Bxeeutors  having  declined 
to  prove  the  Codicil  without  date,  the  Plaintifis  instituted  proceeding's  in  the 
Ecclesiastical  Court,  by  which  its  validity  was  established,  and  Probate  of  it 
was  granted  to  the  Executors. 

The  Bill  prayed  that  the  Legacy  of  1,0002.  might  be  paid  to 
[  *549  ]    the  Plaintiffii,  Mr.  and  Mrs.  Einrman,  either  *out  of  the  Testft- 
tor's  general  Personal  Estate,  or  bj  bis  Daughters. 

Sir  £,  Sagden  and  Mr.  Wigram  for  the  PlatnUfb. 

The  SoUcUoT'geHeral  and  Mr.  Jametf  for  the  Defendants,  Mr.  and  Mrs. 
Steward^  Mr.  and  Bf  rs.  WUtthirt^  and  Mr.  and  Mrs.  EngUth  : 

The  Testator's  Daughters  are  Tenants  for  Life  only  of  their  Shares  of 
his  Property  ;  and  they  are  not  his  Executors.  The  Codicil  of  1818  does 
not  allude  to  the  prior  Codicil  (^),  but  it  does  to  the  Will,  which  it  ratifies 
and  confirms,  sulject  only  to  the  alteration  thereby  made.  The  eliccL  of 
that  Codicil,  therefore,  was  to  revoke  the  prior  one. 

Tho  Codicil  of  1817,  if  it  be  not  revoked,  contains  no  Gift.  It  is  not 
imperative,  but  leaves  it  to  the  discretion  of  the  Dau;^litcrs  cither  to  give 
or  not  to  ^ivc  the  1,000/.  to  Mrs.  Jffinxman.  There  is  no  certainty  as  to 
tin;  Fund  out  of  which  the  1,000/.  was  to  b©  paid  ;  and  that  alone  is  fatal. 
If,  however,  there  is  any  Gift  at  all,  it  must  be  satisfied  out  of  the  Corpus 
of  the  Testator's  Property. 

(a)  8eTeaa«rthe  wwrdiiii  ihto  Codidl  were  mis-spelt,  tad  tlmreivM  aa  emiwiea 

Mrs.  Ei")li»Ki  ntimc. 

(/.)  Till-  C.       i!  n  it  'ont  dntc,  was  spoken  of,  »>y  tlic  CoaiU«I  for  tlw  Dtftttdtlit^  M  b^B§ 

daied  in  lSi7,  becawo  \ti»  Account  bcfwre'inemieaod  wm  ••  datid. 
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Mr.  Jacob,  for  tho  Executors  of  Mrs.  Meyer,  who  died  pending  the  Suit: 

The  Court  cannot  act  on  the  Cidicil  of  1817.  It  begins  thus:  ''My 
dear  Daughters,  Mrs.  Steward,  Mr9.  Meyer,  Mrs.  Wiltshire  and  Mrs,  Mn^' 
Ushy  is  that  yon  do  give."  The  Court  must  interpolate  words, 
in  order  to  *give  any  aeaaing  to  the  Codicil.  There  is  more  [  *550  ] 
reason  for  interpolating  recommendatory  ^vords,  than  imperative 
ones ;  for  all  the  other  words  in  the  Codicil,  are  recommendatory,  especial- 
ly those  that  relate  to  EUzabeth  Samerset^  It  might  as  well  be  contended 
that  the  words  ke.  &g.,  include  all  the  Sums  mentioned  in  the  Account,  as 
that  the  Testator  intended  to  use  imperative  words.  If  there  is  any  Uift, 
it  must  come  oat  of  fhe  Corpus. 

Mr.  Knight^  Mr.  Jarmn  Jlundl  and  Mr.  Zone  for  the  Defendants,  the 
CSiildren  of  the  Testator's  Daughters : 

The  Codicil  of  1818,  which  was  executed  suhsequently  to  the  other,  re- 
puhlishes  the  Will,  and  makes  it  speak  as  from  its  own  date ;  so  that,  in 
1818,  the  Testator  declared  that  he  had  made  no  Provision  for  Mrs.  Siiw 
man. .  The  Codicil  of  1817  is  an  imperfect  Instrument.  It  cannot  he 
made  intellipble,  unless  words  of  recommendation  are  supplied.  All  the 
other  expressions  in  the  Codicil  are  of  that  nature.  The  Court  cannot  hold 
the  tfiOOL  to  be  a  Legacy,  without  contravening  the  expressed  intention  in 
the  WiH,  that  all  the  Children  were  to  share,  equally,  in  the  Testator's 
Ph)perty.  If  there  is  any  Gift,  the  Testator  dearly  intended  that  it  should 
be  made  good  by  Ids  Daughters ;  for,  if  he  intended  it  to  come  out  of  the 
Corpus  of  bis  Property,  why  did  he  name  his  Daughters  ? 

The  Vios-CaAHORLiOB : 

The  Eeclesiastieal  Court,  which  is  the  only  Court  that  has  cognizance  of 
Matters  of  this  nature,  has  admitted  the  Codicil  of  1817  to  Probate.  It 
was  argued  that  the  Codicil  of  1818  revoked  the  one  in  ques- 
tion :  but,  when  'a  subsequent  Codicil  confirms  the  Will,  it  con-    [  *obl  ] 
firms  a  prior  Codicil  as  being  part  of  the  Will. 

It  la  manifest  that  the  Testator  was  a  vory  illiterate  Person,  and  ihnt  he 
has  omitted  some  words,  in  this  Codicil,  after  mentioning  the  Names  of  Lis 
Daughters  :  but  tho  concluding  sentence,  "  This  is  my  last  Wish,"  is  suffi- 
cient to  make  sense  of  it.  The  words,  <fc.  may  be  rejected,  the  mean- 
ing being  complete  without  them.  The  question  then  is  whether  the  Legacy 
of  1,000/.,  is  to  bo  paid,  by  the  Daughters,  oat  of  their  Life  Interests,  or 
whether  it  is  to  come  out  of  the  Corpus  of  the  Testator's  Estate.  Now  it  is 
observable  that  the  Testator  has  directed,  by  this  Codicil,  ccrtaiii  ^Ticcific 
Arficlos  to  be  given,  by  his  Diii;ihterf^,  to  Mary  Sumerset.     But  tlie  L)augh- 

tera  could  not  give  them,  as  they  were  g^veut  by  the  Will,  to  the  Executors. 
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This  I't'StMinentary  Paper,  tiiereforc,  is  sufficient  to  sliuw  that  Mrs.  Ilinxman 
was  to  have  tlie  1,000/.  nut  of  the  Testator's  L'ener:il  Ft  rsonnl  Estate. 

Declare  that  the  Phintiff?  arc  «QUtled  to  be  paid  the  1,000^.  gufcgf  Ui« 
Testator'a  geimdl  Personal  Estate. 


1B32:  26th  NoT(  tiil)cr. — Practice, — Production  of  Doemmta. 

I>cfiMi(lant  (o  a  Hill  of  DiscOTcry  in  nirl  of  nn  Ailion,  or<icn»d  to  profln**©,  ttlhe  TcUljDoOl' 
meats  set  forth,  in  the  Schedule  to  his  Answer,  as  b«ia^  in  his  Caitioiij. 

Mr.  Kxiqht  moved  that  tbe  Defendant  to  a  BUI  of  Discovery  in  aid  of  an 

Action  at  Law,  raisrht  be  ordered  to  produce,  at  the  Trial  of  the  Action, 
the  DocameuU  set  i'uitii,  m  tlie  Schedule  to  his  Answer,  a^i  being  m  his 
Custody. 

Tlie  Question  was  -whetlier  it  was  the  l';actlcc  of  the  Court  to  do  mors 
tb  iii  order  the  Documents  to  be  produced  and  left  witii  the  Clerk  in  Court 
for  the  usual  purposes. 

But  the  Vtc^ChaneeUor  ordered  the  Documents  to  he  produced  at  the 
Trial. 


Beuimiv.  Hau. 

Ball  »•  Bocitm 

IS32:  26th  Norember. — Praciice.— Cause  and  Cross  Came* 

Rocewlings  In  ih»  wjgiaii  Cam  ifaiyed,  mUfl  tiwPlriiiiMr  Imd  nni—ed  to  ini  ■!■  wsJ  «hi 

Cm  BUL 

BouBNB,  who  was  teeident  in  JxtUmd^  filed  a  Bill  ag^t  HaU,  MoH 
filed  a  CKias  Bill  against  Boum^y  but  «onld  not  sem  him  with  a  SabpeBOSi 
as  he  was  resident  in  htUmd  (a).  When  Pnblieation  was  jost  afaeot  to 
pass  in  the  ori^al  Cause. 

Mr.  Jl0{fe,  for  moyed  that  the  Proeeedings  in  the  original  Cte 
might  be  stayed^  nntil  Bmm$  had  appeared  to  and  answered  the  Cam 
Bin. 

(«)  Bm  Pmitir  r.  L/oycf,  ante,  p.  SOS. 
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1839ir-*Winpenn7  r.  Comrtiuij. 


Mr.  0-ardner  eontrd^  rafocrad  to  Bond  t.  NewcaUU  (h)  and  Andtrton 

Ti  Leun»  (c). 

The  Vici-Ohanoellob: 
ItisqniteaiiMifelnof  oooiM.  Take  the  Oid«r  • 


*£bAOOCK  v.  8IBTIBB.  [  *56d  ] 

taat:  28thNoTember.— Prodic*.— •Z>i*BitM«/. 

An  Ovdcr  to  mbmA  ebodiud  ttttt  Nofkico  of  ft  Iffotion  to  dimiiVf  Int  MfTod  Ibcfew  lSi6  Mblioii 
if  ak  Aapnr  to  Ito  ttbdm;  Imt  IhA  Pkiniiff  nMt  pay  A*  Cotti  of  tkt  Ifd- 


TnE  Defendant  served  the  Plaintiff  with  a  Notice  of  a  Motion  to  dismiss 
the  Bill  for  want  of  Prosecution.  On  the  next  daj,  the  Plaintiff  obtained, 
by  Petition  at  the  Rolls,  an  Order  to  amend  lua  Bill,  and  served  it  on  the 
day  following!;,  which  was  the  day  on  which  the  Motion  to  dismiss  was  to  be 
made  according  to  the  Notice.  The  Motion,  however,  was  not  made  for 
some  time  afterwards. 

Mr.  Wakefield,  in  support  of  the  Motion,  referred  to  Swiften  v.  Smn' 
fen  (a). 

Mr.  Letms,  for  the  Plaintiff,  cited  Dav^^yport  v.  Manners  (h). 

The  Vice- Chancellor  said  that  an  Onlcr  to  amend,  obtained  and  gerved 
before  a  Motion  to  dismis3  vra3  made,  was  an  Answer  to  the  Motion^  bat  that 
the  Plaintiff  must  pajf  the  Gosta  of  the  MotioD. 


Wzsnranr  nw  Comeami  (a).  t  *^  3 

Praetiu^Witnm. — 8ica«of  ioctt. 

^mwrthe  DfyuriliBWi  oa  •  Stotoof  Jieto  «RMiBMte»DotfM^  teiv  tow  pnUMMd^  no 
odierFonfQ»wtaltoraPMjtotlM€M»orao(^  ««to  otiniMi  u  a  WitoMi^  ividtont 
aa  Oriwf  of  Court,  wMiaatod  ly  iparial 


The  Decree  directed  that,  for  the  purpose  of  making  the  Inquiries  which 
it  directed,  the  Parties  should  be  examined  on  Interrogatories,  as  the  Mat^ 

|&)  aBttkCCtae.  (c)  iire.ac4it. 

(d)  Boo  Wakrtm  v.  Croji,  arOt,  p,  602. 

(a)  Auie,  Vol .  m.  p.  «a4.  (6)  Amtt,  ToL  IL  p.  6U 

(a)  £x  rtkUione. 
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1832.— NaU  r.  PiiiiMr. 

ter  shoold  direct ;  and,  io  support  of  tho  State  of  Faots  carried  in  by  the 

Defendant  Winpevmy  under  the  Decree,  Witnesses  had  been  examined,  tsdA. 
their  Depositions  published.    Winpenny  afterwards  proposed  to  examine  the 

Defendant  Cnurtiiey  as  a  Witness,  and  the  Master  certified  that,  in  his  opin- 
ion, mnj>L'nni/  ouii^ht  to  be  at  liberty  to  eiamiua  him.  Ihe  Piaintiff  ^amj^ 
son  excepted  to  that.  Certificate. 

The  ViCE-ClIANCELLOR  : 

Considoring  the  Nature  of  the  Case,  I  do  not  see  how  the  truth  could  be 
ascertained,  wiUiuut  giving  the  Persons  interested  an  opportunity  of  exam- 
inin.2:  Conrtnt'i/  in  some  manner.  But  the  direction  in  the  Decree,  could  not 
amount  to  more  than  making  him  liaJAe  to  be  examined  as  a  Witness. 

According  to  the  Decision  of  L  ^rd  Kardwickc,  in  Shepherd  v.  Oolh/er, 
cited  hv  Lord  Eldon  in  WiUan  v,  ITOan  (i),  and  Lord  Eldon's  Decisioa 
in  WiUan  v.  Willan,  after  die  depositions  of  Witnesses  ujion  a  State  of 
Facts,  liave  been  published,  a  new  Witness  cannot  be  examined  without  an 
Order  of  Court  warranted  by  special  circumstances.  Admitting,  therefore, 
that  Courlnet/  mi^ht,  before  the  Depositions  were  published,  have 
£  *55o  3  been  •examined  as  a  Witness,  yet  no  attempt  was  made  to  exam- 
ine him  wliile  otlier  witnesses  were  under  examination,  allLough 
the  Defendant  Winpenny  must  have  been  aware,  from  the  Pleadings,  what 
was  the  view  which  Courtney  took  of  the  circumstances,  and  what  knowl- 
edge he  bad  of  them :  and  as  no  special  circumstances  appear  whj  be  should 
now  be  examined,  X  am  of  opinion  that  the  Cerlifioate  la  wroog, 

and  the  Exception  most  be  allowed. 


Nail  v,  Punteb. 

1832 :  1st,  Sd  and  lOth  December.— TWita  mti  CMui  fjfie  Trust. 

Stock  H-ii?  <;ctde<l  on  a  Wife,  for  her  separate  use,  for  I.ifo,  with  a  Power  of  Appoinmictit 
by  Will,  The  Trustees,  at  the  request  of  the  Husband  anU  Wife,  sold  out  the  Stock,  and 
paid  the  proceeds  to  the  Husband,  who  aftenrardt  became  Bankrupt  The  Wife  filed  a  Bill 
to  conpel  tlia  Trastea  to  nplaee  the  Stock,  and  obtained  a  Decree,  vnder  wUeb  the  TVa** 
tees  tnntlerred  Part  of  the  Stock  into  Court  nn  l  they  were  nlhiwcd  Time  to  transfer  the 
Remainder.  The  Wife  died,  havin!^,  hy  her  Will,  appointed  the  Slock  to  licr  Ilusljfitid,  nnd 
appointed  him  her  Executor.  He  tiled  a  Bill  of  Kerivor  nnd  Snppleinent  npainst  the  Trus- 
tees, and  bis  Assignees,  claiming  the  Stock  under  the  Appuintment,  and  praying  the  same 

Belief  hit  Wife  night  httre  had.  Bnt»  as  he  had  reeflived  the  Fkoccedf  of  tibe  Stock  mU 
o«t,  hit  Bill  waa  diemiiied. 

Upon  the  Treaty  for  the  Marriage  between  William  and  Ann  Nailf  it 

(6)  19  Vea.  fi04. 
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ISSS^Nail  Pnnrar. 

WM  agreed  that  200Z.  part  of  1,000/.  Three  per  Cent.  Consols,  belonging 
to  Mn.  Nail,  should  be  sold,  and  the  Proceeds  lent  to  Williain  Kail,  on 
tiia  tecurity  of  certain  Leasehold  Property,  and  of  his  Warrant  of  Attor- 
ney, and  that  1,400/.,  the  Residue  of  the  Stock,  should  be  transferred  to 
Ward  and  JPrnUetf  upon  the  Trusts  after  mentioned.  Accordingly  the 
200/.  Stock  was  sold,  and  the  Proceeds,  amonntiog  to  158^,  were  lent  to 
WiUiam  Nail,  who  executed  the  Securities  agreed  upon,  to  Ward  and  JPtm- 
Icr,  aod  Mrs.  Nail  transferred  to  them  the  Ho?idne  of  the  Stock,  amount- 
ing to  1,400/.  By  an  Indenture  of  the  1st  of  January  1818,  it 
was  declared  that  Ward  and  JPunter  should  stand  possessed  *of  [  *656  ] 
the  1,400/.  Stock,  in  Trost,  to  pay  the  Dividends  to  Mrs.  Nailf 
for  her  separate  nse,  daring  her  Life,  and,  after  her  Decease,  to  transfer 
the  Capital,  together  with  all  Dividends  then  due  thereon,  to  such  Persona . 
as  ibe  should,  by  her  Will,  appoint,  and  that  the  Trastees  should  stand  poe* 
aeaied  of  the  1681.,  and  the  Interest  thereof  when  received  by  them,  upon 
Tmat  to  pay  the  same  to  Mrs.  Nail  for  her  Life,  and,  after  her  Decease,  to 
Buch  Persons  as  ahe  should,  hy  her  Will,  appoint  (a). 

After  the  Marriage,  the  Trustees,  at  the  request  of  Mr.  and  Mrs.  iVotl, 
Bold  out,  at  diiferent  times,  the  whole  of  the  1,400Z.  Stock,  and  paid  the 
Proceeds,  amounting  to  1,200/.,  to  WUUam  JVin/,  and  he*  in  order  to  se> 
erne  the  repayment  of  that  Sum,  with  Interest,  aigped  an  Agreement,  da* 
ted  the  19th  of  August  1819,  hy  way  of  Equitable  Mortgage  to  them  of 
oertain  Leaaehold  Houses,  but  which  proved  to  be  an  utterly  insufficient  Se- 
curity ;  and,  on  the  11th  of  November  1823,  IfaU  gave  the  Trustees  a 
Warrant  of  Attorney  for  the  same  purpose,  upon  which  Judgment  was 
shortly  afterwards  entered  up.  In  March  1828  NaU  became  Bankrupt, 
and  MoU  and  Barker  were  chosen  his  Assignees ;  but  he  never  obtained 
his  Certificate.  In  March  1825,  Mrs.  Nail  filed  a  Bill  against  the  Trus* 
tees  of  her  Settlement,  the  Assignees  under  the  Commission,  and  her  Hus- 
band, charging  the  Trustees  with  having  committed  a  Breach  of  Trust  in 
selling  out  the  1,4001.  Stock,  and  praying  that  they  might  be  decreed  to 
transfer  Stock  of  that  amount,  into  Court,  upon  the  Trusts  of  the  Settle- 
ment, and  that  the  Dividends  might  be  paid  to  her  daring  her  Life,  and 
that  they  might  be  decreed  to  assign  the  Securities  for  the  168/.  to  new 
Trustees  to  be  appointed  by  the  Court. 

*The  Trustees,  in  their  Answer,  stated  that  they  had  sold  out   [  *557  ] 
the  1,400/.  Stock,  and  paid  the  Proceeds  to  or  on  the  account  of 
Mr.  and  Mrs.  Nail,  in  compliance  vrith  the '  directions  of  the  latter ;  but 
they  omitted  to  mculion  the  Securities  which  they  had  taken  for  the  same. 

(a)  Thm  WW  no  ^-8^***!^  ia  dafinlt  of  Appointaiaik 
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In  June  1828  the  Cause  wa^  heard,  and  a  Decree  wab  made,  directing 
(^amongst  other  things)  the  Tj  ustees  to  transfer  the  1,400/.  Stock  into 
Court,  and  that  an  Account  sl  ouid  be  taken  of  all  the  Dividends  which  had, 
and  would  have  accrued  due  upon  it  from  tlie  time  it  was  transferred,  bj 
Mro.  Naily  to  the  Tnisteee,  and  of  all  Suras  yav\  by  them,  to  her  or  tor  her 
use.  On  the  Itith  of  April  1829,  the  Master  reported  tiiat  462?.,  being 
Eleven  Years'  Dividends,  had  or  would  have  accrued  due  on  the  SSiock, 
from  the  time  mentioned  in  the  Decree,  to  the  5tb  of  January  1829,  and 
that  the  Trustees  had  paid,  to  her  or  f<'r  }ier  use.  Sums  amouoting  to  196/. 
9^.  li.,  wbiob,  bong  <i«doet«d  firom  the  462/.,  ndaoed  tb«  mum  to  265i. 
108.  lid. 

The  Trustoflt,  not  being  able  to  transfer  the  whole  of  the  Stock  to  the 
Aoooantant-general,  transferred  to  him  7001.  Stock,  part  thereof,  and  time 
was  given  to  them  to  transfer  the  remaiiMkr.  On  the  Slst  of  Julj  1829, 
Mrs.  iVat7,  in  exercise  of  the  Power  reserved  to  hop  bj  tbe  Settlement, 
made  her  Will,  and  therobj  directed  the  TroBtees  to  transfer  the  ly4(K^ 
Stock>  with  all  Divideada  aeeraed  due  thereon,  to  her  Husband,  aad  ap- 
pointed him  her  Executor.  On  tbe  7th  of  December  18S0,  Nail  proved 
the  Win,  and,  on  the  17th  of  the  eame  Month,  he  filed  n  BUI  ef  Revivor 
and  Supplement  against  tbe  Tmateee  and  the  Aeiignets,  ehargbg  th«t  Che 
Will  was  n  valid  Exeention  of  the  Power,  and  that  he,  wwtne  of  mdl 
WW,  beeame  and  waa  entitled  to  the  1,4001.  Stoek,  and  that  he 
[  *658  ]  was  entitled,  *at  «fte  Ug«A  Perton^  JUprewfntMte  ^hUtaU 
l^lfe,  to  have  the  Soit  and  Proceedings  revived ;  and  prajring 
tiiat  the  same  might  be  revived,  and  thai  il  might  be  deolared  that  the  Will 
was  a  good  Exeention  of  the  Power,  and  that  he,  tiersiy,  beeame  and  was 
entitled  to  the  1,400L  Stsok,  and  that  he  mig^t  have  the  same  BeM 
against  the  Defendants  as  his  Wife  wonid  have  had,  if  living. 

The  Trustees  were  prevailed  open  to  join  with  tiie  Assignees  in  answer* 
ing  this  Bill,  and  thej,  thereby,  snbmitted  that  the  Assignees  were  entitled 
to  the  l,400f.  Stoek. 

On  the  12th  of  Mareh  1881,  NaU  obtamed  an  Order  for  tbe  Trustees  to 
transfer  the  remaining  700/.  Stock  into  Court.  On  the  3d  of  June  1831, 
the  Trustees  obtained  an  Order  for  leave  to  put  in  a  fc^up])lemental  Answer 
to  the  Bill  of  Revivor  uud  Suppletncut,  lur  ihe  purpose  of  statiug  that  Kail 
had  received,  or  had  the  benctit  of  the  Proceeds  of  the  Stock,  and  had 
given  them  the  before-roentionod  Securities  for  the  same  (6).  Accuidmg- 
ly,  the  Trustees  put  in  a  Supplemental  Answer,  and  afterwards  Nail  amend- 
ed tbe  Bill  of  Kevivor  and  ^Supplement,  bj  charging,  amongst  other  things, 

(6)  See  Nmi  t.  PunUr,  anU,  Vol.  IV.  p.  4T4. 
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1832.— Nail  v.  Panier. 

that  the  1,400/.  Stock  was  not  soM  out  afe  the  reqoest  of  himself  and  his 
Wife,  and  that  tho  Proceeds  were  not  applied  for  their  Benefit,  hut  were 
applied,  hj  the  Trustees,  for  their  own  use :  that  he  never  entered  into  or 
signed  the  Agreement  of  the  19th  of  August  1819,  and  that  tlie  Trustees, 
in  obtaining  the  second  Warrant  of  Attorney,  practised  a  Fraud  upon  him, 
and  that,  when  fie  executed  it,  he  was  ignorant  of  its  |jui  port, 
and  conceived  that  it  was  given  for  securing  the  payment  of  'cer-    [  '559  ] 
tain  Building  Materials  which  the  Trustees  had  furnished  him 
with.    The  amended  Bill  prayed,  in  addition  to  what  is  hefore-mentionecl, 
that  the  Warrant  of  Attorney  might  be  set  aside,  and  Satisfaction  entered 
upon  the  Judgment  obtained  thereupon;  and,  if  necessary,  that  an  Ac- 
count might  be  taken  of  certain  Dealings  and  Transactions,  wh'wh  Nail  al- 
leged had  taken  place  between  tho  Trustees  and  liimsclf,  in  his  trade  of  a 
Whitesmith,  and  otherwise. 

The  Trustees,  in  their  Answer,  denied  the  charges  as  to  the  selling  out 
and  the  Application  of  the  Proceeds  of  the  Stock,  and  stated  that  it  had 
been  sold  out,  aud  the  Proceuds  applied  as  before  mentioned  ;  they  also  de- 
nied the  charges  of  Fraud  in  procuring  the  Warrant  of  Attorney ;  and  said 
that  the  Dealings  and  Transactions  mentioned  in  the  Bill,  took  place  in  tho 
ycai-s  1818, 1819  and  1820 ;  that,  in  October  1822,  they  sent  to  Nail  an 
Account  of  tho  Application,  for  his  Benefit,  of  the  Monies  arising  from  tho 
Sale  of  the  Stock,  and  of  other  Dealings  and  Transactions  between  them, 
from  which  it  appeared  that  a  Balance  of  1,<J81Z.  was  due  to  thcra;  and 
that  Naily  approved  of  and  agreed  to  the  Account :  that  his  Estate  being 
utterly  Insolvent  and  never  likely  to  pay  a  Farthing,  they  had  never  made 
any  Proof  under  his  Commission :  and  they  insisted  that  Nail,  being  an 
Uncertificated  Bankrupt,  had  no  right  to  institute  the  Bevived  and  Supple- 
mental  Suit. 

Sir  JE.  Sugden,  Mr.  Knight  and  Mr.  Barber,  for  the  Plaintiff: 
The  Plaintiff,  notwithstanding  his  Bankruptcy,  has  a  ri^ht  to 
maintain  this  Suit  as  the  Personal  Kepresmtntive  'of  his  Wife.    [  *660  ] 
She  may  have  Obligations  to  be  satisfied,  and  the  Plaintiff  has  a 
right  to  enforce  the  Demand  made  bj  his  Bill,  for  the  Benefit  of  her  Cred- 
itors. He  is  the  Legal  Hand  appointed,  bj  his  Wife,  to  receive  the  Fund, 
Against  a  Debt  due  from  a  Person  in  bis  Individual  Capacity,  a  Sum  due 
to  bim  in  his  Representative  Character,  cannot  be  set  off.  The  Debt  arose 
from  the  Trustees  lending,  to  the  Plaintiff,  his  Wife's  settled  Property.  It 
was  a  common  Debt  to  all  intents  and  purposes,  and  the  Trustees  ought  to 
have  proved  it  under  the  Commission.   They  cannot  make  it  a  subsisting 
Demand  against  the  Bankrapt.   The  Fund  does  not  belong  to  the  Plaintiff, 
but  is  Property  te  be  ftdauaiBtefed  by  him.  The  Defiaodtott  must  file  a 
Vol.  Y.  44 
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Cross  Bill  to  nsscrc  their  liigUts,  BttbmitUng  tO  have  the  AccouoU  of  th^ 
Testatrix's  Debts  taken. 

Mr.  Girdlealone,  for  the  Defendants,  the  Assignees  under  the  Commis- 
sion, submitted  that  they  were  entitled  to  the  Fond,  after  paj^meot  of  Mrs. 
MaiVs  £>cbta. 

^Ir.  Pcpi/s  and  Mr.  ChandU99y  for  the  Defendants  Ward  and  Punter : 
The  Defence  of  the  Trustees  is  that  the  Piaintiflf  is  in  Possession  of  the 
Fund  which  he  is  seeking  to  get  from  them.    Mrs.  Nail  had  only  a  Testar 
iDCntary  Power  of  Appointment ;  and  the  Plaintiff  sues,  not  ns  her  Repre* 
sentattvo,  hnt  as  her  Appointee  under  the  Settlement ;  in  short,  be  is  now 
the  Owner  of  the  Fund.    He  borrowed  ihc  Stock  of  the  Trustees,  and  gave 
them  Securities  which  are  worth  nothing  ;  and  he  is  now,  in  effect,  askiog 
for  the  identical  Money  tvhich  he  has  in  his  Pocket.    Nail,  not  onlj  con^ 
aented  to  the  Breach  of  Trast,  but  receired  the  Trust-monies, 
[  *561  ]   and^  therefore,  he  'cannot  claim  against  the  Trustees.  They 
ought  not  to 'be  compelled  to  pay  the  Fund  twice  OTOr.  Biiu 
y.  Stolct$  (e).  This  is,  In  effect,  a  Bill  by  a  principal  Debtor  against  his 
Sureties,  to  compel  them  to  pay  the  Debt   If  NaU  had  been  solvent,  he 
would  have  been  bound  to  replace  the  Stock ;  and  whatever  Equity  would 
have  bound  him,  binds  his  Assignees.    Coekery,  Qajfle  (d').   The  Build* 
ing  Transactions  were  totally  disUnct  from  the  Loan  of  the  Stock.  The 
Assignees  cannot  be  in  a  better  situation  than  Nail  was ;  if,  at 'bis  Bank* 
ruptcy,  he  had  no  right  to  recover  the  Fund,  they  can  have  no  ri^ht. 

Mr»  liarler^  in  reply,  contended  that  the  Plaintiff  was,  at  all  events,  cnti« 
tied  to  a  Decree  for  an  Account  of  the  Dealings  and  Transactions,  not  rela* 
ting  to  the  Slock,  which  bad  taken  place  between  htm  and  the  Trustees,  as 
stated  in  the  amended  Bill. 

ft 

The  Vic&Chaxcellor: 
No  Case  for  an  Acconnt  has  yet  been  opened.   With  respect  to  tho  other 
point  in  the  Cause,  I  do  not  think  that  I  ou^ht  to  order  the  Fund  to  be  brou^^ht 
into  Court.    Mrs.  Nail  had  only  a  Testamentary  Power  to  appoint  the  Stock ; 
and  tho  Tnistees,  wiih  the  concurrence!  of  her  Husband,  disposed  of  the  Fund, 
nipl  l<jiit  to  him  the  whole  Amount,  for  which  they  took  from  him  SecuiitieS 
which  J. roved  to  he  wholly  insufficient,  and  he  subsnquently  became  Bankrupt, 
and  has  iievcr  obtain 'd  his  Certificate.  A  Decree  was  mailc  in  u  Suit  in  wiiich 
Mrs.  Nad  w  ;is  the  PlaintilT,  by  which  it  waj  directed  that  the  Trustees  should 
replace  tho  Stock.    Put  part  of  it  only  was  brought  into  Court. 
[  '002  ]    Slie  then  died,  ami,  by  her  Will,  her  Husband  became  the  'Owner 
of  the  Fun  I  and  her  Executor.    lie  then  filed  a  Bill  for  the  purpose 
of  Laving  the  former  Decree  carried  mlo  lull  cficct.   The  Dcfeucc  made  by 

(e)  11  Yci.  SIS.  (i)  1  Rflu. 
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183S.— Nail  v.  Tuntcr. 

the  Trustees  Co  that  Bill,  is  that  the  Plaintiff  has  already,  through  the  means 
of  a  Breach  of  Trust,  received  the  whole  benefit  of  theFand,  and  that  the  Piain- 
tiff's  Title  bcin^  as  Appointee,  it  would  bo  contrary  to  plain  Justice  that  he^ 
who  has  had  the  Money  once,  should  have  it  a  aecoud  Time.  The  circumstance 
that  he  was  his  WIfe*s  Executor,  does  not  vary  the  Case ;  for  the  Claim  cau 
only  be  sustained  by  the  Appointee  of  tho  Fund. 

If,  however,  it  can  be  shown  that  there  have  been  other  Dealings  and  Trans. 
actinn3  between  tho  Parties,  which  might  turn  the  Balance  in  favour  of  the 
Plaintlflf,  then  an  Accoua&  ou^ht,  I  thiuk,  to  be  diieclud. 


A  Womm  entitlod  to  a  Sam  of  Stock,  iettled  it,  on  her  Haniago,  for  facr  fepanito  uo,  for  Lilb 
witli  power  to  her  to  iippoiut  it  l>y  WiW  only,  but  BO  Trust  was  declared,  in  default  of  Appoinl^ 

menu  After  her  Marriatre  she  '■i.mc*!  a  I'romissory  Koto,  and  llirn,  l.y  Will,  np:>oini«d  iho 
Stock  to  her  UuslutDiL   tkmUc,  Ui<*t  itic  Holder  of  the  Mote  is  not  dcrcnicd  tiicrciiy. 

Aftek  the  Judgment  had  been  ^ven^it  was  stated,  in  reply  to  a  Question 
put  by  his  iToiiottT,  that  no  Trust  was  declared,  by  the  Settlement,  in  default  of 
Appointment. 

The  Vice  Chancellor  : 

The  Fund  then  remained  the  Clmt  in  Action  of  Mrs.  JVai7,  except  so  far 
as  she  might  exhaust  it  by  au  Appointment:  and,  as  it  appears  that  she  ^avo 
a  Promissory  Note  for  securing  a  Sum  of  Money  (e),  tli  s  Court 
would  *not  hold  tiiaL  aiie  could,  by  au  exercise  of  her  Power,  though    £  *563  3 
it  was  merely  Testauaeatary,  defeat  the  Creditor  under  the  Promis- 
sory Note. 

The  Cause  must  stand  over  until  Monday  next,  ia  order  that  the  Question 
as  to  tho  lii^ht  to  the  Accouut  may  be  argued. 


3d  December. — Pfobalt  Duty. 

A  mtmMl  Woman  having  a  Testamentary  Pomr  lo  appoint  n  Vand,  exercisod  it  In  fiivonr  of 
ber  llnslmnd,  and  appoialad  bim  hat  Bat«aitor»  Held  that,  if  tliQ  Haatand  datmed  tho 
Fkuid  a*  ku  }VifV$  fmcaCdr,  lia  oiast  pajr  Ptobate  Dn^  oa  tho  Fund. 

Sir  E.  SiifjdcHf  Mr.  Knight  and  Mr.  Barber  : 
The  contents  of  the  Answer  are  suflScient  to  entitle  tlie  Plaintiff  to  an 
Account.    We  have  shown  that  there  is  a  Debt  which  is  payable  out  of  tho 
settled  Fund.    Tho  Decree  directed  an  Account  to  bo  takeu  of  tlie  Divi- 
dends of  the  Stock ;  and  the  Master  fouud  that  a  Balance  of  265/.  10«. 

(«)  This  Kot«  WM  prored,  u  voc«,  at  tho  hearing.  It  waa  tignvd  bj  both  Mr.  and  AXit 
NaU. 
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1832.— Nail  r.  Turner. 

lid*  was  due,  to  Mrs.  NaU,  in  respect  of  tbem*   That  Sam  w«8  not  aabjeet 
to  the  Power,  but  is  part  of  her  Persooal  Estate. 
Mr.         and  Mr.  ChanMen : 

It  is  no  where  pat  io  issne  that  NaU  repud  the  Trustees,  by  subsequent 
Transactioiis  between  them,  the  Monej  he  reeeired  from  the  sale  of  the  Stock. 
He  does  not  adE  for  the  Money,  as  Ezeeator,  bat  prajs  that  his  Wife's  WiU 
maj  be  declared  to  be  a  valid  ezecotionof  the  Power.  By  the  Settlement, 
the  Dtviilends,  as  well  as  the  Capital,  were  sabjeet  to  Power. 

[The  Vtee-Cfhanedlor : — Might  there  not  be  Debts  contracted  by  her, 
which  her  Creditors  would  be  entitled  to  be  paid  oat  of  the  Trust-fiind.] 

That  Case  is  not  made.   There  is  no  allegation  of  any  Creditor  having  a 
socarity  for  bis  Debt,  except  the  ooe  proved. 
[  •564  ]      •[The  Vtee-Chancellor  .—That  Instrument  appears  to  have 
been  given  hy  the  Ilusband  as  well  as  the  Wife,  and  it  was  in 
his  possession.   As  the  Debtor  held  it,  it  must  be  presumed  to  be  satis- 
fied.] 

It  appears,  on  looking  at  the  Probate  of  the  WQl,  t^at  the  stamp  is  not 

sufficient  to  cover  the  amount  of  the  Trust-fund  (/).    On  that  aeeoant 

therefore,  Xail  is  not  entitled  to  ask  that  tho  Fund  may  be  brought  into 
Court.     Can'  v.  Ixoberts  (^). 
Sir  E.  Sufjden^  in  reply  : 

"Wlici  c  Property  is  settled  by  Deed,  Probate  duty  is  not  payable  on  ilie 
Will  that  Uisiiosos  of  it  (A). 
The  Vici;  Chancellor  : 

I  have  read  over  the  Plea  lings  in  this  Cause,  and  my  opinion  is  that  the 
Supplcnifntal  Bill  ought  to  be  dismissed  with  Costs. 

Oil  a  former  day  I  gave  my  opinion  on  the  Plaintiff's  rii^lit  to  have  the 
Y\uv\  transferretl  into  Court  on  the  ground  of  his  being  beneticially  entitled 
to  it ;  and  I  adhere  to  the  opinion  which  I  then  expressed. 

No  Case  is  made,  eitlier  on  the  Pleadings  or  by  Evidence,  which  author- 
izes me  to  direct  an  Account  of  the  Dealings  and  Transactions  alleged  to 
have  taken  place  between  tlie  Plaintiff  and  the  Trustees.  And  I  cannot  di- 
rect the  Fund  to  bo  transferred  into  Court,  on  the  ground  that 
£  •566  3  the  Plaintiff  may  claim  as  Executor  of  his  *Wife  ;  for,  if  he 
claims  as  Executor  the  Probate  is  not  on  a  proper  Stamp.  It 
ought,  in  that  case,  to  cover  the  whole  amount  of  the  Fund  ;  as  the  nhole 
may  be  required  to  pay  the  Wife's  Debts.   Besides,  the  Plaintiff  has  not 

( / )  Srnmp  Dittr  h.i'l  boon  paid  a$  for  Property  aader20(K. 

(y)  2  Barn,  .uul  Adol.  HOi. 

(A)  Mias  M«Mr  v.  WMmmv,  ante,  p.  ITt. 


Digitized  by  Google 


CASUS  IN  0HAKCBK7*  m 


stated  any  Case  bjr  moAaa  of  which  the  Court  caa  direct  an  Account  of  the 
Debts  of  the  Wife. 

Bill  dismissed  with  Costa 


MnsuBE  tr.  Ltbter. 

IMS:  4th  December.— P>-arti«. 

If  the  Eiglith  Day  nftcr  Service  of  an  OfdflT  AiM  Cor  conflrming  ft  B«port,  is  »  SuiuUj,  thai 

Day  19  not  to  be  reckoned* 

Ox  the  17tb  of  November  1882,  a  Oopj  of  an  Order  eonfirming  the 
IfsMto^e  Beport  iVin,  vaa  senred,  bj  the  Defendanl,  ob  the  Plamtir^s 
Clerk  in  Oonrt,  by  whieb  the  Plaintiff  bed  Eight  days  after  aenrice  of  the 
Order,  to  show  eanae  to  the  contrary.  On  the  24tb,  which  waa  a  Saturday, 
the  Plaintiff  filed  ExoeptioBa  to  the  Report,  and,  on  the  aame  day,  lodged  a 
Petition  at  the  Rolls,  for  an  Order  to  aet  down  the  Exceptiona  for  hearing. 
Sunday  interveomg,  the  Plaintiff  conld  not  get  the  Petition  answered,  and 
the  Order  for  aetting  down  the  Exceptions  drawn  ap  and  entered,  nntil  Mon- 
day the  26th  of  November ;  but,  on  that  day  he  obtained  the  Order,  and 
aerved  Copies  of  it  on  the  Befendant'a  Clerk  in  Court.  On  the  aame  day, 
the  Defendant  obtained  an  Order  to  Confirm  the  Report  absolute,  which 
however  waa  not  drawn  up,  paaaed  and  mtered  till  the  28th. 

The  Plaintiff  new  moved  to  diaeharge  the  Order  Cor  confirming  the 
Report. 

Mr.  Riigkt  and  Mr.  Keene,  in  support  of  the  Motion. 

•Mr.  Lovat  contra^  cited  Bullock  v.  Edlngton  (a),  [  '066  J 

The  Vice- Chancellor  ruled  that,  as  tlic  (lay  on  which  the  Eight 

days  expired,  waa  a  tSuudaj,  it  uught  not  tu  be  reckuued  ;  and  granted  the 

MotioQ. 


Whitb  e.  Satbr. 

1832:  filh  December. — Sfipp'f-nrrt.rl  An^itfT. — Defmdant. 

Leave  given  to  fik  «  SuppteoMotal  Answer  to  correct  a  Mis  toko  in  the  original  Answer. 

The  Bill  allc^^ed  that  the  Defendant  did  not  declare  that  be  bad  puxehasF 

ed  the  Estate  m  ^ucstioD  in  the  Cause,  oa  behalf  of  another  Party,  till  aome 

(a)  ^YoLl.p.4a>}  HAii»JlHMMiT.Avw*«eib^l4V;  mAI  MyLlfcEflMguesa. 
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lM2^Rc«d  ▼/Bloitt. 

hours  after  the  Sale.  The  DctViul  int,  in  hia  Answer,  stated  that  he  did  not 
declare  that  he  had  made  the  Purchase  on  behalf  of  another  Party,  until  a 
year  and  a  ha{f  after  the  Sale.  The  Defendant  now  moved,  upon  an  Affi* 
davit  deposing  that  the  words,  "  a  year  and  a  half"  were  inserted,  bj  mis- 
take, for,  an  hour  and  a  half,'*  for  leare  to  file  a  Sapplemeotal  Answer) 
to  correct  the  mistake. 
Mr  7!  Jail,  in  support  of  the  Motion. 
Mr.  Koey  eontra  : 

The  Bill  was  filed  in  November  1829,  and  the  Answer  in  April  1830. 
Both  Parties  went  into  Evidence.  The  Canse  was  in  the  Paper  and  called 
on  to  be  heard  in  Dceember  1831.  One  of  the  Parties  married,  and  it  was 
necessary  to  file  a  Supplemental  Bill,  and  this  Defendant  was  made  a  Party. 
He  put  in  his  Answer,  bat  did  not  saj  a  word  as  to  his  having  made  a  mis* 

take  as  to  the  time  when  he  made  the  Declaration. 
[  •567  ]      'The  Vice  Chancellor  : 

It  appears  to  me  that  it  is  a  plain  mistake,  and  I  shall  make 

the  Order. 


Kbad  v.  Blitkt* 

1S32:  6th  December — Annuitant — Itijunclion.—~Ez(cutor. 

Whca  an  Annuity  is  secured  by  a  Covenant  and  Warrant  of  Attorney,  and  all  Iha  Amti* 
have  been  paid*  tbo  Conrt  iHIl  not  restrain  the  Execnton  of  the  Oranlor  from  paying  hb 
limple  Cod  tract  Debts  until  they  h.n  e>  ^ct  apart  a  Fund  to  answer  the  futore  Pajrmc&ta,  on* 
len  a  Case  of  post  or  probable  MbttppUcoiioa  of  Assets  is  made  ont 

The  TL^LuLor  In  this  Cause  had  entered  into  a  Covenant,  with  the  Plain- 
tiff, fur  sccurinr^  to  him  an  Aunuitj  for  his  life,  and  had  executed  a  Warrant 
of  Attorney,  as  u  further  Security ;  but  Jud;^m2nt  had  not  been  entered  up 
under  it.  The  Bill  prayed  for  an  Account  of  the  Testator's  Assets,  and 
that  the  Defendants,  his  Executors,  mi^ht  be  ordered  to  set  apart  a  suffi- 
cient part  of  the  Assets,  to  answer  the  future  payments  of  the  Annuity,  and 
that,  in  the  mean  time,  they  might  be  restrained  from  parting  with  aoj  of 
the  Assets,  either  to  the  Creditors  or  Legatees  of  the  Testator. 

Some  of  the  Testator's  siuiplo  Contract  Debts  remained  unpaid,  hut  tho 
Annuity  was  not  in  arrear,  and  the  Executors  had  a  Balance  in  hand. 

Mr.  Pepyi  and  Mr.  James  Stewart,  for  the  Plaintiff  now  moved  for  the 
Injunction.  They  said  that  tlic  Relief  asked,  was  frequeatlj  granted  in 
the  Case  of  Legatees.  Slanning  y*  Style  (a'j, 

(«)tP,W.m  &»TeUaroaBneaton,4ia. 
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l8SS.^Kcnt  T.  Pickering. 

'Mr.  Knit/ht  appeared  for  the  Defendants  ;  but 
The  Vicb-Chastcellor,  without  hearing  him,  said  : 
If  there  were  an^thiog  like  misapplication  of  Assets  in  this 
Case,  tb&t  woald  be  a  reason  for  the  Court  ^ioterfering.   The    [  *d68  ] 
Execators  maj,  by  Law,  the  day  before  an  Instaluieot  of  the 
Aaiiiilty  beeomet  due,  apply  tbe  wbole  of  the  Atteto,  to  pay  tbe  simple 
Contract  Debts.   Tbe  Case  of  a  Bond  Creditor  is  different ;  for,  when  the 
Condition  of  a  Bond  is  broken,  the  whole  penalty  is  due.   Here  no  case 
has  been  made  out  of  the  probable  mtsappHeation  of  Assets ;  and,  certainly, 
none  has  been  made  oot  of  past  misapplication  (ft). 

Motion  refused,  without  Costs. 


Jerneqanv.  Baxter. 

1832:  lOtli  December. — nrpresmfation. 

Semftfr,  that  wlicic  a  Tcstiiior's  Will  U  proved  fn  ft  Prerogative  Court,  and  his  Executor's 
W  iii  t:t  (irovcU  in  a  Diocesan  Court,  tbo  Executor  of  tho  Executor  is  not  the  Personal  Bcp« 
resentative  of  the  Original  TcstMor 

On  the.  hearing  of  a  Petition  in  this  Cause, 

^Ir.  UaiLit^  I'uv  tlic  Petitioner,  referred  to  FowUr  Y.  Jiicharda  (^a') ^  m 
which  it  was  decided,  hy  Sir  J.  Leach,  M.  R.  that,  when  a  Testator's  Will 
is  proved  in  the  Prcro<rativc  Court  of  Canttrbur jf^fiXkA  the  surviving  BSxecu- 
tor*3  Will  is  proved  in  a  Diocesan  Coart,  the  Executor  of  the  Executor  is 
tbo  Representative  of  the  original  Testator,  and  that  it  is  not  necessary  that 
the  second  Will  should  be  proved  in  the  Prerogative  Court. 

The  Viee  Chaneelhr  md  that  before  he  acted  on  that  Case,  he  should 
direct  a  Case  for  the  opinion  of  a  Court  of  Law. 


•Kent  v.  Pickebiko.  [  *d69  ] 

1832:  10th  Dccenjbcr.  — DdLlur  and  CrtJitor. — lujitaction. — Executor. 
After  a  Dacroc  in  n  Crcilitor**  Suit,  iho  Cnurt  will  restrain  a  Creditor  of  the  Testator  frem 
proceeding  nt  Law  agnlasi  the  Assets,  Imt  not  from  |»rooeeding  agaiost  tbo  Executors  per* 
•onaU/w 

Tdis  was  a  Creditor's  Suit.   One  of  the  Testator's  Creditors,  irho  was  not  a 

(a)  61?u<s.  39. 

(l')  Sec  Ilaukhisv.  Day,  1  Amb.  ICO,  Blum  s  V.>\]*,.  A  fn!!  Note  cf  Use  .Tu<I-mm  is  COn* 
tAiacd  iu  the  Appendix,  VoL  li.  603.   See  ako  Emmons  v.  IMioMi,  3  Mex.  647. 
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Partj  to  the  Salt,  had  recovered  Jadgmeotde  boim  TeMmrU^  H  » jum,  di 
honUpropiiB^  in  an  Action  brought  by  bim  a^gainat  the  DeloDdaals,  theBi* 
eeutoia.  A  Motion  vas  now  made,  after  Decree,  for  an  Injonetioii  to  reetnun 
him  from  takbg  out  Execotion  on  the  Jndgment. 

Mr.  Btamu^  in  support  of  the  Motion,  etted  CMb  Lord  Onmonde  (<i)  ; 
Lord  V.  Warmleighton  (6)  ;  and  Bt/er  v.  KtarBley  (<?). 

Mr.  Knight  and  Mr.  Dunn  for  the  Creditors,  cited  Hancocke  v.  Froted 
(d)  ;  Terren-est  v.  Fealhtrby       j  Lud  Brook  v.  ^kinatr  (J). 
The  Vice  Chancellor: 

Where  there  is  a  Decree  tor  the  Administration  of  the  Assets  of  a  Testatort 
the  Court  will  interfere  so  far  as  may  be  necessary  to  give  effect  to  Its  own 
Decree.  But  it  will  not  interpose  to  protect  the  Executors  from  any  liability 
to  \\lilch  they  may  have  subjected  themselves  personally. 

Injunction  granted  to  restrain  the  Creditor  from  proceeding  at  Law,  against 
the  Assets  of  the  Testator  only  (j). 


[  'oTO  ]  •WuEAT  V.  Graham. 

1832  : 15th  December.— I)<?/eiid!taif.—CWmjif. 

The  MdiUr  allowed  Exceptions  to  an  Answer  for  Insiifficiencv,  and  fixed  a  time  for  putting 
in  a  further  Answer.  After  that  Time  cxpircl  t'l''  I>  fi  ndant  moved  for  further  Titnc  Mo* 
tioQ  refused;  the  Defendant  being  in  Cootcmpl  uudcr  the  6th of  Lord  LtfndAant's  Orders. 

Tbs  MMtf  bad  tllowed  Ejceeptions  to  tlie  Answer,  forlotaffieieDcy,  and 
had  fixed  a  tinie  for  the  DefendaDt  to  put  in  a  farther  Answer,  which  ha4  ei- 
pired. 

Mr.  Jacobs  for  the  Defendant,  now  moved  that  he  might  be  allowed  Three 
"Weeks  further  time  to  put  iu  his  funhcr  Answcv. 

Mr.  for  the  Plaintiff,  said  tlj:u  t[ie  Dcfeiidaiit  was  in  Coutempt, 

by  virtue  of  the  Sixth  of  Lord  Mi^ndJiuriit's  Orders,  and,  therefore,  was  act 
entitled  to  make  the  Motion. 
The  Vtce-Ciiancellor  : 

Tlic  I  'l  liMi  hint  oii  jht  to  have  applied  for  further  time,  before  the  time  fixed 
by  the  Master  hsLd  expired,  lie  is  now  m  Contempt,  and  therefore,  is  itot 
endtled  to  make  the  AppUcation. 

Motion  refused 

(a)  Jac.  646.  (6)  Ibid.  US.  (e)  2  Mer.  4S2,  Note. 

{d)  I  Saand.  3SS.  (e)  2  Mer.  480.  (/)  Ibid.  4S1,  Mom 

(9)8MMfaiT.  JWw,  1  aiBL  »  SttL  »» ; eM  Wbr.  Smm,  will, Yel. I V ^ MS» 
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18dS.— In  the  Ifatterof  Tordon's  Charity. 


*IH  IHB  MATISa  09  YOBDOH'S  CfiAMTir. 


1831 :  SSd  Deccmber.^CAanVy  wSbrpJtu  RaUs,  * 

Tettator  deviMd  m  Estate  to  the  FUhmooger't  Company,  to  buy  and  disldlmte  IBS  Qnarten 

of  Curtis,  or  l^Ioney  to  buy  Coals  at  9d.  per  Qaarier,  amongst  the  Poor,  and  adtkd  that  the 
Sura  Total  in  .Money  for  the  138  Quarters,  at  the  Price  aforesaid,  aiooanted  to  it.  12*,,  and 
th:\t,  if  the  Coals  coald  be  bouj^^ht  for  Icsr*,  more  should  be  given.  The  Testator  then  gave 
40s.  out  of  the  Residue  of  the  Rcotti,  to  the  Corapanj,  for  executing  his  Will,  and  cUfectod 
tii»twhalMeT«rfeiiiaiiied,8hoiildbediBpoMd<rfiii  repairing  the  Buildings  on  die  Estate* 
and  to  tfM  Qie  of  the  Company ;  hot,  if  they  declined  to  peiform  hia  Will,  dien  that  the  Es- 
tate slinuld  <ro  to  the  Corporation  of  Zromion  for  dlffereat  charitable  parposes.  Held  that, 
though  tlie  K'pnfs  had  increased,  the  Company  were  not  bound  to  distribute,  ci?h«T  in  Coala 
or  in  Money,  mure  than  to  the  Amount  of  4L  I2s*  yearly,  and  that  they  were  cuiuicd  to  the 
SnfpInB  of  Ae  Benti. 

Hexbt  Yobdon,  Citizen  and  Fishmonger,  by  bis  Will,  dated  the  15th  of 
October  146S,  gave  to  the  Wardens  of  the  iktmioiiger'B  Company  and  their 
Saeeesaors,  certain  Menoi^ea  aod  Tenements  in  BUUUr-iane  and  elaewheroy 
in  the  City  of  London;  and^  after  directing  them  to  make  certain  Payments 
out  of  the  Bents,  for  the  saying  of  Masses  for  lus  Sonl^  proceeded  as  fol- 
lows :  And  I  wOl  also  that  the  aforesaid  Widens  of  the  Commonalty  of 
tiie  Mystery  of  Fishmongers  of  the  smd  City  of  London  for  the  time  being, 
yearly  and  for  CTermore,  parrey,  buy  and  deliver  188  Qoarters  of  Coal,  or 
else  Money  to  bay  with  the  same  Coals  unto  the  same  number,  a^rthe 
Price  of  8^  for  e?ery  Qoartor  of  the  sud  Coals,  to  be  delivered  and  dis- 
posed of  by  the  Advice  and  Discretion  of  one  good  Mam  or  two  of  evety 
Paiisb  wherein  the  said  Coals  shall  be  given  and  distributed/'  The  Testa- 
tor then  directed  tihe  Coals  to  be  distributed,  in  certun  ProportionB,  amongst 
a  specified  number  of  poor  Inhabitants  of  the  Parities  mentioned  in  his 
Will,  and  then  proceeded  thus :  "  The  Sum  Total  in  Money  for  all  the  afore* 
said  138  Quarters  of  Coals,  after  the  foresaid  Price  of  Sd,  for  every  Quar- 
ter, amounteth  to  the  Sum,  yearly,  of  4/.  12s. :  the  "^hich  Coala 
unto  the  said  whole  Numlcr,  1  w.ll  Lhat  'they  be  given  and  did-  [  •572  J 
tributed  in  the  form  abovesai<l,  yearly  and  fur  evermore,  between 
the  Feast  of  Michaeln.a»  and  the  Feast  of  Christmas  next  cnauing  ;  and,  if 
the  said  Coals  be  bought  for  ks3  Price  than  is  aforesaid,  then  I  will  there  be 
delivered  and  given  more  Coala  after  the  good  Discretions  oC  the  Wardens 
of  the  said  Craft  of  Fishmongers  for  the  time  being.  And,  furthermore,  I 
will  and  pray  that  the  Mayor  of  London  for  the  time  being,  once  in  the  year 
for  e^  riinore,  have  oversight  and  see  that  this  my  present  last  Will,  it  Pnch 
time  as  shall  be  at  his  pleasure,  be  truly  executed  and  performed  in  all 
things  and  by  all  things,  according  to  ail  the  whole  Charge  of  the  Disposi- 
tion of  this  my  said  Will,  by  the  Wardens  of  the  Commonalty  of  the  fore- 
said Mystery  of  Fiahmoogars ;  for  which  Oversight  and  Labour  of  the  said 
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>I:i}or  in  this  Paitj  by  hiui  to  be  had  aiid  done,  I  will  tliat  thu  W  an;  ens  of 
the  same  Mvstery  or  Craft  of  Fishmongers  for  the  time  being,  for  evermore, 
pay  to  the  same  Mayor  of  London  for  the  time  being,  yearly  for  evermore, 
taking  upon  him  the  said  Oversight  and  Labour,  fcr  the  execution  of  the 
Premises,  10s.  sterling:  also  1  will  tliat  the  common  Clerk  of  the  paid  City 
for  tbe  time  being,  have,  every  year  tor  evermore,  to  remember  the  Mayor 
of  the  said  Charges,  8?,  4(7.  to  be  paid  by  the  said  Wardens  of  the  Mystery 
of  Fishmongers  of  London^  and,  of  the  Residue  of  tlic  Money  coming  and 
to  be  taken  of  the  said  Rents  yearly  and  for  evermore,  1  will  the  same  War- 
dens and  their  Successors,  every  year  and  for  evermore,  have,  for  their  La- 
bours in  tliis  I  art  to  be  had,  and  for  the  executing  of  this  my  Will,  40t. 
sterling,  that  is  to  say,  each  of  them  6«.  8d.  And  whatsoever  leaveth  over 
miepent  of  the  said  Residue,!  will  that  it  he  disposed,  yearly  and 
[  *5.73  ]  for  evermore,  to  the  reparatioDS,  maintaining,  upholding  *and  sus- 
taining of  the  foresaid  Rents,  and  to  the  most  necessary  and  pro- 
fitable use  of  the  said  Craft  or  Mystery  of  Fishmongers,  whereof  the  whole 
i^um  of  the  aforesaid  Cliarges  amonntetb,  yearly,  to  17/.  sterling.  And,  if 
the  foresaid  Wardens  of  the  Commonalty  of  the  said  Craft  of  F^shmongeis 
of  the  City  of  London^  or  their  Successors  for  the  time  being,  be  forgetful, 
negligent  or  slow,  and  keep  not  nor  fulfil  all  and  singular  the  Charges  of 
this  my  present  Will  and  every  parcel  of  them,  ui  like  Manner  and  Form  as 
it  is  before  written,  at  any  time  by  the  space  of  two  whole  years,  so  that 
varTiing  thereof  to  them  be  ^ven  and  made,  by  the  Mayor  of  the  City  of 
London  for  the  time  being,  by  three  times  within  and  during  the  same  two 
years,  or  else,  if  the  said  Wardens  of  Fishmongers  sofler  the  said  Tene- 
ments snd  Messuages  with  the  Appurtenances,  to  iSUl  in  decay  and  feeble  to 
the  falling  down  by  default  of  due  Reparations,  after  like  warning  of  two 
years  by  the  said  Mayor  to  them  to  be  made  for  the  same,  I  will  and  ordain, 
that  then  all  the  aforesaid  Lands  and  Tenements,  with  the  Appurtenances, 
\Ti  BiUiterAme  and  in  the  foresaid  Parish  of  C  atherine  Chnnf churchy 
remain  to  the  Mayor  and  Commonalty  of  the  said  City  of  London  for  the 
time  being,  and  to  their  Successors  for  evermore,  to  the  sustaining  of  Londvn 
Bridge  and  of  the  Priests  and  Clerks  of  the  Chapel  of  St.  Thomas  uj  on 
the  same  Bridge,  to  find  a  good  honest  Priest  for  ever  there  to  mi  -  in  the 
said  Chapel  and  he  willed  that  the  rest  of  the  devised  Premises  siiould 
remain  to  the  Abbess  and  Sisters  of  the  House  of  Minoresaes,  for  certain 
Supersiiiious  and  Charitable  Purfjoses. 

The  price  of  Coals  having  greatly  increased,  the  Company  had, 
[  '074  j    for  Hiany  years  fast,  disti il-uted  amongst  the  'Poor  of  the  speci- 
fied Parishes,  Sums  amouuling  to  4^.  12s.  instead  of  Coals.  The 
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questions  on  the  hearing  of  a  Petition  presented  umlcr  Sir  Saniuel  lioiitill>/*8 
Act,  were,  first.  Whether  the  Companj  were  not  bound  to  distribute  Coals 
only  :  secoiul.  Whetlier,  if  they  had  the  cj  tion  of  distributing  cither  Coals  or 
Money,  the  4/.  128,  ouglit  not  to  be  increased  in  the  same  proportion  as  the 
Rents  of  the  Estate  had  incn  ascd. 

Mr.  Pepi/8&u(i  Mr.  Btthdly  iu  support  of  the  Petition  : 

The  Gift  is  a  Gift  of  Coals,  and  not  of  the  ^foney  wliich  is  mentioned  as 
the  Price  of  tlicm.  In  the  distribution  of  the  Gifs,  the  Testator  rfftn.^  to 
Coals  only.  He  savs  :  "  The  Sum  Total,  in  Money,  for  all  the  foresai  l  l')8 
Quarters  of  Coals,  after  the  foresaid  price  of  8(/.  for  every  Quarter,  an;  unt- 
eth  to  the  Sum,  yearly,  of  Al.  \1s.;  t!ie  whicli  Coals,  unto  the  said  whole 
number,  I  will  tliat  they  be  given  and  distributed  in  the  form  abovcsaid, 
yearly  and  for  evermore."  This  is  a  positive  direction  that  the  Coals  should 
be  given  in  form  aforesaid,  yearly  for  ever.  All  that  is  given  to  the  Com- 
pany, U  what  remains  after  fulfilling  the  preceding  purposes,  which  were  to 
purvey  and  deliver  Coals.  At  the  time  i;rhen  this  Will  was  made,  the  price 
of  every  Article  was  fixed  by  a  Standard,  and  the  quality  of  it  was  dcsi.^nat* 
ed  by  its  standard  price.  Accordingly,  this  Testator  intended  that  the  Com» 
pany  should  give  Coals  which  were  of  the  quaUtj  which  was  then  designated 
as  Eightpenoy  Coal. 

The  other  question  is  whether  the  Charitable  Qifts  ought  not  to  increase 
in  proportion  to  the  inereaae  of  the  Rents.  It  was  the  Testator^s  intention 
to  make  a  dispo^tion  to  Charity,  and  nothing  else.  The  surplus 
Bents  were  intended  for  the  benefit  of  the  poor  ^Members  the  [  '575  ] 
Company,  The  Testator  appomts  Supernson  of  his  Charities, 
and  makes  Gifts  to  them  for  seemg  his  Will  performed :  and  he  prorides,  in 
Will,  for  the  Company  not  accepting  the  Gift.  It  is  plain,  therefore^ 
that  he  did  not  mtend  them  a  Bounty,  but  to  devote  the  whole  of  the  Proper* 
ty  to  the  oharitable  purposes  mentioned  in  his  Will.  The  consequence  is 
that,  the  Rents  having  increased,  the  Charities  ought  to  be  augmented  in  the 
samo  proportion.  The  Attwmty-general  v.  TH^  Cooper^a  Company  (cl)  ; 
The  Thetford  School  Case  (6)  ;  Tlie  Attorney-general  v.  Arnold  (c). 

Sir  E.  Sugden  and  Mr.      Jiomilly,  for  the  i'ishmonger's  Company. 
The  Yice-Chancellou  : 

It  is,  I  tliink,  (juite  |ilain  that  this  Testator  meant  to  give  the  option,  to 
the  Fishmonger's  Com])auy,  of  either  giving  the  Coals,  or  Sums  of  Money 
not  exceeding  138  Eightpences,  that  is,  4?.  12s.,  to  the  Poor.  He  has  j  ro- 
vidcd  for  the  benefit  of  the  Poor  to  this  extent,  namely,  that,  if  the  Cujls 
were  less  m  price  than  8<^.  the  Quarter,  they  should  have  a  larger  quantity 

(a)  U  Voi.  187.  (6)  9  B«p.  lao.  (c)  Show.  P.  C.  3X 
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of  them ;  so  that  he  intended  they  should  have,  at  all  eventB,  up  to  the 
▼alae  of  4^.  12a.  i  hot  there  is  nothbg  in  this  WiU  that  mdicates  an  inten- 
tbn  that  the  Poor  shonld  have  more  than  12«. 

As  to  the  second  question,  I  cannot  but  consider  that  the  Case  has  not 
been  brought  within  the  principle  of  2%e  Thetford  S^kod  Case,  or  The  At' 

torncij-yenend  v.  Arnold;  because,  in  The  The^ord  School  Case, 
[  *576  ]   the  Land  was  of  a  g^ren  value,  and  the  whole  Amount  *wa8  doled 

ont,  in  specifie  Suns,  to  the  different  Chanties.  Xbere  was  then 
a  dear  Intention,  on  the  part  of  the  Testator,  that>  whatever  might  be  the 
value  of  the  Land,  there  should  be  that  proportionate  distribution  of  the 
Rents  of  the  Lund  amonfist  the  different  Charities.  In  the  Case  of  The  At- 
tornvi/- general  v.  Arnold  there  was  an  express  dedication  of  iLc  Eitatos  'o 
Charitable  Uses ;  and.  although  the  Testator,  when  he  came  to  execute  Ins 
general  intention,  doled  out  Sums  to  the  Amount  of  120/.  only,  whereas  the 
whole  Revenue  was  240^.,  yet  iheie  was  an  express  dedication  of  the  whole 
to  Charitable  Uses.  Now  here,  I  think,  the  Testator  did  not  mean  that  the 
whole  of  the  Land  siiould  go  to  Charitable  Uses  ;  but  he  meant  that  certain 
specified  objects  should  receive  definite  Sums  only,  and  that  the  Surplus, 
whatever  it  might  bo,  should  go  to  the  Fishmonger's  Company  as  a  benefit 
to  them.  The  Testator  then  directs  that  the  Mayor  of  Lomhn  should  see 
that  his  Will  was  performed  by  the  Wardens  of  the  Company,  and,  if  thej 
neglected  to  oompljr  with,  the  directions  of  his  Will,  after  warning  given 
tiiem  three  times  in  the  space  of  two  years,  then  that  all  the  first-named 
Chatities  should  cease^  and  the  Estate  should  go  to  the  Mayor  and  ComnMnh 
alty  of  the  City  of  Lmidmi^  for  different  charitable  purposes.  I  am,  there- 
fore, of  opinion  that  the  f'ishmonger's  Company,  as  against  the  Poor  of  the 
Parishes  amongst  whom  the  188  Quarters  of  Coals,  or  the  Mooej  to  bnj 
Coals,  am  direoted  to  be  distributed,  are  entitled  to  the  Surplus  Bents  of 
tbe  i^tate  beyond  the  42. 12t.,  tat  theur  own  purposes  (d). 

Petition  dismissed  with  Coats* 


IBSS:  ISth  Jaanaiy.— /Voetibn 
eoontf  and  pay  the  BahiMt  to  ilM  ]>efiendflDt 

Thk  Bill  was  filed,  by  a  Purchaser  against  a  Vendor,  for  a  Specific  Per 
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ins^lte  re  Bedford  Cbariijr. 

forraancc  of  the  Agreement  between  them.  A  Receiver  of  the  Rents  of  the 
Estate  had  been  appointed  in  the  progress  of  the  Suit.  At  the  hearing,  the 
Bill  was  dismissed  with  Costs.  The  Receiver  liaving  Monies  in  his  hands, 
which  belonged  to  the  Pcfendaati  the  latter,  after  the  dismissal  of  the  Bill, 
presented  a  Petition  in  the  Cause,  prajing  that  the  Receiver  might  be  order- 
ed to  pass  his  Accounts,  and  that  what  should  be  found  due,  might  be  paid 
to  him,  the  Defendant.  And  the  Vic^ChanceUor  made  an  Order  ac- 
cordingly. 

ACr.  Kni^  and  Mr.  K»e  i^tpetred  for  the  Petitioner. 


•In  The  Mattbr  09  The  Bedfokd  Charity.       [  •578  ] 

1833  :  9th,  ISlh  &  14th  Jaouary. — Charity. — Juritdiction. 

Bjr  tho  Bedford  Charity  Act,  tho  TnutooA  of  the  Charitj,  who  wn  a  Body  Corporate,  are  em- 
powered to  remoTe  the  Kwter  of  tbe  Eugjiih  School,  for  jut  tad  reaaooable  Came :  and  it 

is  provided  that  if  any  Trustee  or  Trustees  should  nnsdcmcaabimMlf  or  themselves,  in  any 
manner  relatinj^  to  the  Charity,  it  should  ho  hv  f  i1  fr>r  nnv  Person  to  prefer  a  Petition  to  the 
Lord  Chnncfllor  ngainst  any  Btich  Trustee  or  Trustees,  and  with  orwithont  mnkinfr  aH  in  nny 
of  the  other  Trustees  parlies  thereto,  if  such  Person  should  so  thiuk  hi  j  and  the  Lord  Uiaa- 
etliar  h  anthoriied  to  caaeethe'Penoa  or  Ftnooa  againtt  whom  the  Petition  ehooM  be  pre- 
ferred, to  be  examined,  in  such  mamerai  iboold  be  Uionght  Gt,  for  tho  discovery  of  the  Troth 
of  the  Matter  alk-^jcd  nf^uiiist  liiin.  One  of  the  Masters  who  had  been  dismissed  hy  the  Trus- 
tee-' ]>rpf  fnted  ft  PetitioTi  against  them,  complainuic  that  he  liad  hcen  dismissed  irregularly, 
aud  nut  fur  good  and  rcosuuahle  cau^e.  Held  that  the  Lourt  iiad  no  jurisdictioa  lo  entcrtaiQ 
the  FtotitioD. 

Kino  Edward  the  6th,  by  Letters  Patent  dated  the  15th  of  August  in 
the  Oth  jear  of  his  lieigu,  e  Jiicence  lo  the  flayer  and  Corporation  of 
Be^ordj  to  found  and  establi&li  a  Free  and  Perpetual  Grammar  School  in 
the  Town  of  Bedford^  for  the  iDstruction  of  Children  in  Grammar,  Litcra, 
ture  and  Good  Manners,  and  Licence  to  tho  Warden  and  Fellows  of  New 
College,  Oxford,  to  elect  and  admit  the  Master  and  Usher  of  the  School, 
and,  for  good,  just  and  reasonable  Causes  and  Occasions,  to  change  and  re- 
move them  from  time  to  time,  and  to  elect  and  admit  other  fit  Men  in  their 
Places,  and  also  Licence  to  the  Mayor  and  Corporation,  to  have,  acquire 
and  purchase  Manors,  Lands,  &c.,  and  other  Possessions  to  the  yearly  Value 
of  40i.  above  all  Charges  and  Reprises,  in  and  to  the  Snstentation  of  tho 
Master  and  Usher,  and  for  tho  Continuance  of  the  School  for  ever,  and  for 
tho  Marrii^  of  poor  Maidons  of  tho  said  Town,  and  for  nonriabing  and  odu- 
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catnio;  poor  Children  there,  and,  also,  for  the  distributing  in  Alms 
[  *679  ]    the  'Residue  of  the  Proceeds  of  the  Premises  to  the  Poor  of  the 

said  Town  for  the  time  being. 
By  an  Indenture  dated  the  22d  day  of  April  in  the  8th  year  of  the 
Reign  of  Qaeen  Elizuheth,  and  made  between  the  Mayor  and  Corporation 
of  Bedford^  of  the  one  Part,  and  Sir  WUliam  ffarpur  and  AUee  his  Wife, 
of  the  other  Part,  after  reciting  the  Jietters  Patent,  it  was  witnessed  that 
the  Mayor  and  Corporation,  for  and  towards  the  Erection  of  tiiesaid  School, 
to  be  and  have  Continuance  according  to  the  form  and  eflect  of  the  Letters 
Patent,  did  thereby  found  and  establish  a  Free  and  Perpetual  School  with- 
in the  Town  of  Bedford^  in  a  Messuage  there,  commonly  called  the  F^e- 
School  House,  which  Sir  WilUam  Marpur  of  late  bnilt,and  the  same  School 
to  be  of  one  Master  and  one  Usher,  for  ever  to  cootmae ;  and  the  Mayor 
and  Corporation  did  thereby  elect,  and  admit  onto  the  Office  of  Master  of 
the  School)  Mdmmd  Green,  and  unto  the  Office  of  Usher  of  the  said 
School,  Robert  Flbane  ;  and  Sir  fVilUam  Harpur  and  Alice  his  Wife,  for 
the  better  Maintenance  of  the  School,  iirranted  and  enfeoffed,  to  tlic  Mayor 
and  Corporation,  all  that  Messuage  of  the  said  Sir  Ifilliam  Harpur,  com- 
monly called  the  School-House,  and,  also,  13  Acres  and  1  Rood  of  Meadow 
Land  in  the  Parish  of  St.  Andrew  Holhorn,  in  the  County  of  Middlesex, 
to  hold  the  same  for  the  Sustentation  of  the  Master  and  Usher  of  the 
School,  for  the  continuance  of  the  School  for  ever,  for  the  Marriage  of  poor 
Maids  of  the  To^vn,  and  for  poor  Children  there  to  be  nourished  and  inform- 
ed, according  to  the  Form  of  the  Letters  Patent, 

By  an  Act  of  4  Geo.  o,  the  Mayor,  Recorder,  and  Aldermen, 
[  *680  J    and  orhcr  Persons  mentioned  in  the  Act,  'were  declared  to  be 

Trustees  for  the  Management  of  the  Charity  Estate  and  Chari- 
ty, and  for  carrying  into  execution  the  Rules,  Orders,  and  Directions  men* 
tioned  in  the  Schedule  thereto,  and  for  other  the  Purposes  therein  men* 
tioned. 

Bj  an  Act  of  83  Geo.  3,  the  before-mentioned  Act  was  repealed  ;  and 
it  was  enactod  that  the  Lord  Lieutenant  and  the  Bepresentatives  in  Parlii^ 
ment  for  the  time  being  for  the  County  and  Town  of  Bedford^  the  Mayor, 
Recorder,  Aldermen,  Common  Council,  Baitiflb,  Chamberlains,  the  Master 
and  Usher  of  the  GrammaivSohooI,  for  the  time  being,  and  18  Inhabitants 
of  the  Town,  to  be  chosen  in  the  manner  therein  mentioned,  and  their  re- 
spective Successors,  to  be  chosen  in  lil^e  manner,  should,  from  and  after  the 
pasfflng  of  the  Act,  be  Trustees  of  the  Estates  and  Premises  belonging  to 
the  Charity,  and  should  let  and  manage  the  same,  and  apply  the  Rents  and 
Profits  thereof,  in  such  manner  as  by  the  Rules,  Orders,  and  Directions 
contained  in  the  Schedule  thereto  was  directed. 
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£j  an  Act  of  the  7th  Geo.  4,  the  former  Acts  were  repealed,  and,  it 
vras  enacted  that  Persons  answering  the  same  Descriptions  as  those  mention- 
ed in  the  Act  of  the  33  Geo.  3,  should  be»  for  ever  thereafter,  Trustees  of 
the  Charity  Estates,  and  should  manage  the  same,  and  apply  the  Rents  and 
Profits  thereof  -  in  such  maimer  as  in  the  now  stating  Act,  and  by  the  Rules 
and  Dixeccioiis  contained  in  the  First  Schedule  thereto,  was  directed  ;  aud» 
after  providing  that  six  of  the  18  Inhabitants  then  appointed  and  thercaftor 
to  be  appointed  Trustees,  should  retire  from  the  Trust  at  certain  Periods, 
and  that  six  other  Inhabitants,  who  sbonld  have  resided  in  the 
Town  *for  tbree  Years  next  [nreeeding,  and  should  then  be  seis-  [  *6dl  ] 
ed  of  a  Freebold  Estate,  in  the  Town  or  County  of  Bedford,  of 
the  clear  jearlj  Value  of  20Z.,  or  who  should  occupy  a  House,  in  the  Town, 
of  the  yearly  Bent  of  20/.,  should  be  elected,  in  their  place,  by  a  Ballot 
of  the  Inhabitants  paying  Scot  and  Lot ;  it  was  enacted  that  no  Act  of  the 
Trustees,  or  any  of  them,  should  be  valid  unless  made  or  done  at  some 
Meeting  to  be  held  by  virtue  of  the  Act,  except  where  the  same  was  there- 
by otherwise*  directed ;  and  that  all  the  Powers  and  Authorities  by  that 
Act  granted  to  or  vested  in  the  Trustees,  should  be  executed  by  the  Major 
Part  of  them  present  at  their  respective  Meetings  to  he  bolden  by  mtne  of 
the  Act,  the  number  of  Trustees  present  at  such  Meetings  not  being  less 
than  18,  and  that  the  Trustees  might,  from  time  to  time,  make  such  addi* 
tional  Rules  and  Regulations  for  the  Management  of  the  Charity  Estates 
and  the  Application  of  the  Rents  and  Profits  thereof,  as  should  api  ciu  to 
thcLu  to  be  proper,  so  as  every  such  additional  Rule  or  Regulation  should 
be  consistent  \vith  and  conformable  to  the  Provisions  of  ilia'.  Act  and  tlje 
Rules  and  Directions  in  the  said  First  Schedule  coi:Uiiutd  ;  and  that  no  Or- 
der, Rule  or  Regulation  made  by  the  Trustees  at  any  Meeting,  should  bo 
revoked  or  altered  at  my  subsequent  Meeting,  without  the  concurrence  of 
a  greater  Number  of  Trustees  then  actually  present  than  the  Nunibcr  by 
whom  such  ori;^inal  Order  was  made,  nor  unless  Notice  of  such  intended 
Revocation  or  Alteration,  signed  by  the  Clerk  to  the  Trustees,  should  have 
been  given  to  each  of  the  Trustees,  resident  within  the  Town  of  Ihdfordy 
seven  Days  at  the  least  before  the  Day  of  such  eubsecjuent  Meeting,  and 
that  the  first  Meeting  of  the  Trustees  should  be  held  on  the 
second  Thursday  next  'after  the  passing  of  the  Act,  and  on  tho  [  J 
first  Thursday  in  every  Month  for  ever  thereafter,  and  that 
Meetings  should  be  held  oftener,  if  occasion  should  require,  upon  Notice 
thereof  being  given  and  published  as  therein  mentioned.  Sect.  11.  And 
it  was  thereby  further  enacted  that  the  Trustees  for  the  time  being  should 
be  incorporated  by  the  Name  of  **  The  Trustees  of  the  Bedford  Charity." 
S€ei,  12.  And  that,  if  any  of  the  ProT]sions»  Aules,  Directions  or  Genati* 
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taiioDfl  in  tbtt  Act  or  hi  the  First  Sobednle  tberewito  annexed,  contained, 
Bhoald,  at  any  time  thereafter,  prove  inconvement  or  hnpracticable  to  be 
carried  into  Exeeation,  or  if  any  Doubts,  Disputes,  or  IHffienUtea  abould 
arise,  or  wheneTor  the  IMreetioD  or  Order  of  a  Court  of  Equity  should  be 
deemed  necessary,  as  to  or  for  the  Administration  of  the  said  Charity  Es- 
tates, or  the  Application  of  the  Rents,  Issues,  and  Profits  thereof,  or 
toiicluiig  tlie  Construction  of  any  of  the  Rules  and  Directions  contained  in 
the  same  Schedule,  or  to  be  made  by  the  Trusters  uf  the  said  Ciiutity,  as- 
sembled at  any  general  Meeting,  or  the  Major  Part  of  then;,  in  pursuance 
thereof,  then  and  in  any  of  the  said  cases,  it  should  be  lawful  for  thu  tuid 
Trustees  fur  the  time  being,  or  any  eight  or  more  of  them,  to  prefer  a  Pe- 
tition or  Petitions  from  time  to  time,  as  occasion  mi;^hf  require,  to  the 
Lord  Chancellor  of  Great  Britain,  or  the  Lord  K'c  ci)er  or  the  Lords  Com- 
missioners of  the  Great  Seal  of  Crrtat  Britain  in  that  behalf  aj^j^ointeil, 
who  v:cre  thereby  authorized  and  directed  to  cause  the  same  to  be  heard  in 
a  summary  \Yay,  and  such  Order  or  Orders  as  the  Court  of  Chancery 
should  think  fit  to  make  therein,  or  upon  the  hearing  thereof,  should  be  ob- 
served and  obeyed  by,  and  be  final  aud  conclusive  to  all  Persons 
[  •688  ]  whomsoever,  'and  the  Costs  and  Expenses  to  be  incurred  by 
every  such  Petition  should  be  paid  oat  of  the  Rents  aud  Profits 
of  the  said  Charity  Estate.    Stct.  14. 

Provided  that  in  case  any  Trustees  should,  either  whilst  he  or  they  contin- 
ued to  be,  or  after  he  or  they  should  have  ceased  to  be  a  Trustee  or  Trustees, 
misoonduct  himself  or  themselves  in  the  Ap|>Ucation  of  the  Rents,  Issues  and 
Profits  of  the  said  Charity  Estates,  or  any  part  thereof,  or  in  the  management 
of  the  same,  or  in  the  not  duly  accounting  for  what  should  come  to  his  or  their 
hands,  or  in  the  execution  of  any  of  the  Trusts,  Powers,  and  Authorines  rest* 
ed  or  to  become  rested  in  him  or  them  by  virtue  of  the  Act,  or  should  misde- 
mean  himself  or  thomselves  in  any  manner  whatsoever  relating  to  the  said  Char* 
ity  or  the  Estates  thereof,  then  and  in  any  of  the  said  cases,  it  should  be  law 
ful  for  His  Majesty's  Attorney-general,  and  also  any  Person  or  Persons  whom- 
soever, with  the  consent  of  His  Majesty's  Attorney-general,  to  perfer  a  Peti- 
tion or  Petitions  from  time  to  time,  as  occasion  might  require,  to  the  Lord 
Chancellor  of  Great  Britain^  or  the  Iiord  Keeper,  or  the  Lords  Comnussioners 
of  the  Ghreat  Seal  of  QrMt  BrUamm  that  behalf  appointed,  against  any  such 
Trustee  or  Trustees,  either  whilst  he  or  they  should  continue  to  bo,  or  after 
he  or  they  should  have  ceased  to  be  such  Trustee  or  Trustees,  and  without 
making  all  or  any  of  the  other  Trustees  for  the  time  being,  or  any  other  Per- 
son or  Persons  who  had  been  a  Trustee  or  Trustees,  Parties  thereto,  if  the 
said  Attorney-general  or  aucb  oliier  Person  or  Persons  as  aforesaid,  sliould 
BO  tlunkflt;  and  the  said  Lord  Chancellor,  Lord  Keeper,  or  Lords 
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sioiicrs,  were  thereby  authorized  aad  directed  to  cause  the  same  to 
be  heard  in  a  summary  way,  and  were  'empowered  to  din  ci  such  [  'o64  J 
Person  or  Persons  against  whom  such  Petition  or  Petitiuns  should 
be  preferred,  to  be  examined,  in  such  manner  as  should  be  thought  fit,  for 
the  discovery  of  the  truth  of  the  Matter  alleged  against  such  Trustee  or  Tvm- 
tees  in  such  Petition  or  Petitions  ;  and  such  Order  or  Orders  as  the  Court 
of  Chancery  should  think  fit  to  make  therein  or  upon  hearing  thereof,  should 
be  observed  and  obeved  by  such  Person  or  Persons  against  whom  such  Petition 
or  Petitions  should  be  preferred,  and  be  final  and  conelustvo  to  ail  Persons 
whomsoerer,  and  the  same  should  and  might  be  enforced  by  such  process  as 
any  other  Order  or  Orders  of  the  said  Court ;  and  the  Costs  and  Expenses 
to  be  inoarrod  by  every  such  Petition  or  Application  should  be  paid  in  such 
manner,  by  such  Party  or  Parties,  and  out  of  soch  Fund,  as  the  said  Court 
should  direct ;  provided  that  (anything  therein  contained  notwithstanding) 
the  Trustees  appointed  or  to  be  appointed  under  the  Act,  their  Heirs,  Kx. 
ecators,  or  Administrators,  should  al^o  !ie  liable  to  be  sued  by  Action,  Bill, 
Information,  or  otherwise,  as  any  other  Trustee  and  Trustees  for  Charitable 
Purposes  were  liable  to  be  sued  io  Law  or  fiquiy.   Sect.  15. 

Bj  the  First  Schedule  to  the  Act,  it  was  provided  that  the  several  Masters 
and  Assistants  of  the  English  Schools,  should,  during  the  time  they  continued 
in  Office,  reside  in  such  Houses  as  should  be  provided  for  them  by  the  Trus- 
tees. And,  after  ^ving  certain  directions  relating  to  the  course  of  Instruc- 
tion to  be  (mrsued  in  tiie  Grammar  School,  and  to  the  nomination  and  remo- 
val of  the  Master  and  Usher  of  that  School  by  the  Warden  and  Fellows  of 
New  College,  It  was  provided  that  the  Masters  and  Assistants  in 
the  English  'Schools,  should  be  continued  in  their  respective  Offi-  [  *585  ] 
ces  until  they  should  die,  resign,  or  be  removed,  and  that  the  Mas- 
ters and  Assistants  of  the  same  Schools  should,  as  often  as  occasion  should 
require,  be  nominated  and  appointed  by  the  Trustees,  and  that  the  TrwUe$ 
should,  at  all  times,  be  at  Hberty  to  dismiss  or  remove,  any  such  Master  or 
As3\s\Ant,  for  jiiMt  and  niuonabU  eau9e$;  and  that  all  the  Children  of  Inhab- 
itants of  the  Town  of  Bedfard  whose  place  of  Settlement  should  he  in  either 
of  the  I'arishe^  of  the  Town,  who  should  come  to  the  Grammar  School  to  be 
educated,  should  be  instructed  in  Grammar  and  other  useful  Learning  and  good 
Manners,  in  such  Maai.er,  and  subject  to  such  Regulations  as  the  Warden  and 
Fellows  of  New  College  and  the  Trustees  should  direct,  and  that  all  the  Chil- 
dren of  such  Inhal  iiants  of  the  Town  as  aforesaid,  who  should  come  lu  any 
of  tho  English  bchools  to  be  educated,  should  be  instructed  iu  such  Manner 
as  the  Trustees  should  direct. 

About  Christmas  1820  Mr.  3IaUhiamn  \\ :is  aj>pointcd  Assistant  Master  of 
the  English  School :  and,  for  several  years  alter  wards,  his  conduct  was  ap- 
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proved  of  by  iLc  Trustees.  But,  on  the  od  of  March  1831,  the  Trustee 
held  a  Meeting,  ai  Avlucii,  in  consc^acacc  of  ;\  Complaint  haviui^  Let-u  made 
of  the  neglected  state  of  the  Englisli  Schuul,  tlicy  appoiiiLcJ  a  Committee, 
consisting  of  lo  of  their  Body,  to  examiuo  into  the  state  of  that  School. 
The  Committee  accordingly  examined  the  Scholars,  and,  on  the  2d  of  May 
1831,  reported  that  they  were  in  a  disgraceful  state  of  Ignorance,  owing  to 
the  gross  negligence  of  their  Instructors,  and  that  no  material  Improve- 
ment could  be  reasonably  expected  so  long  as  the  School  remained  under  the 
Management  of  the  tlicn  Masters  :  that  Yisiting  Committees,  as 
[  'i)86  ]  well  as  General  'Meetings  of  the  Tins  tecs  h?A,  again  and  agmn, 
remonstrated  with  the  ^Masters,  and  expressed,  in  strong  terms, 
their  dissatisfaction  with  the  state  ot  the  School,  and  recommended  to  them 
more  zeal,  encrg)'  and  mutual  co-operation,  but  in  vain;  and  that  it  was  the 
duty  cf  the  Trustees  to  examine  whether  thero  was  any  hope  of  effectual 
Improvement  under  the  then  Masters,  and  give  them  an  opportunity  of  hear- 
in^s,  nnd  answering  the  Charges  against  them,  before  Uiej  were  dismissed}  if 
such  severity  should  be  found  unavoidable. 

At  a  Meeting  of  the  Trustees  held  on  the  2d  of  June  1831,  the  Report 
was  read  to  the  Maaters  of  the  English  School,  and  they  were  allowed  till 
the  15tliy  to  return  written  Answers  to  it ;  and  they  weie  to  be  allowed  to 
bare  aoeen  to,  and  make  Extracts  from  the  lieport.    The  Answers  of  the 
Masters  were  delivered  to  the  Trustees,  at  a  Meeting  held  on  the  16th  of 
June,  and  were  by  them  referred  to  the  School  Committee  to  report  there- 
on.   Mr.  Matihiaion^  in  his  Answer,  did  sot  deny  that  the  Scholars  of  the 
English  School  were  in  a  state  of  Ignorance,  but  ascribed  it,  not  to  his  own 
neglect,  but  to  other  Causes.    At  a  Meeting  of  the  Trustees  bald  on  the 
25th  of  July  1831,  the  Report  of  tbe  Committee  and  the  Answers  of  tbs 
Masters  having  been  read,  tbe  Trosfcees  declared  that  the  Head  Master  of 
tbe  English  School  i^as  not  competent  to  be  continued  in  bis  Office  ;  and, 
on  the  4tb  of  Aogost,  tbey  dismissed  btm,  and  afterwards  appointed  Mr. 
Moore  to  supply  bis  place ;  bnt,  after  expressing  their  opinioik  that  Mr. 
Muthiagon  bad  not  exealpated  binuielf  firam  tbe  Cbarges,  and  eensnring 
bim,  tbey  eontinned  Um,  protiflioiu^i  In  bis  offiee  fi>r  ax  montba  longer,  at 
tbe  end  of  wbicb  time  Mr.  Moore  was  to  report  to  the  Trasteee 
[  *587  ]   *aB  to  bl0  eondaot  in  tiie  SebooL    Mr.  Moore  not  being  able  to 
enter  on  tbe  dntiea  of  lus  office  till  Uie  29tb  of  September,  tbe 
Tmsteea  resolred  that  Mr.  Mauhkuon  and  ano&er  Under  Master  eboold 
discbarge  the  Baties  of  tbe  Sobool  m  tbe  meantime.   Mr.  JUbors,  on  ente^ 
ing  on  hU  Offiee,  introdneed  a  new  method  of  managing  tbe  Sebool,  wbiob 
bad  been  tried  witb  anccess  at  other  large  Scboob.    On  tbe  5th  of  April 
18B2,  Mr.  Mnnre  made  big  Beport  to  tbe  Tnuteee,  m  wbicb  he  stated  that 
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he  had  not  derived  that  advantage  which  he  had  a  right  to  expect  from  Mr. 
Matthiason  !<  assistance,  and  wliich  the  unfavourable  state  of  the  School  so 
urgently  required  :  that  tiiat  Genileman  appeared  to  be  deficient  in  the  ear- 
nestness and  zeal  which  were  so  essential  to  a  Teacher  :  that  the  circum- 
stances which  led  to  his,  Mr.  Moore's,  connexion  with  the  School  mi.L!;ht  per- 
haps have  had  the  effect  of  discouraging  Mr.  MatUdason  and  of  reudering 
his  services  less  valuable  than  they  were  calculated  to  bo  if  duly  everted, 
and  that  he  could  scarcely  venture  to  hope  that  Mr.  Matthiason  wculd  prove 
a  sincera  and  cordial  coadjutor  :  that,  although  a  sense  of  duty  compelled 
him  thus  to  speak  of  Mr.  Matlhiason,  he  rejoiced  to  think  that  the  Trustees 
had  it  in  their  power  to  place  him  in  the  Junior  Commercial  School,  whore 
his  services  might  be  very  useful.  This  Report  was  taken  into  considera- 
tion at  a  Meeting  of  the  Traate«a  on  the  3d  of  May,  when  Mr.  MaUhiwion 
was  dismissed. 

Mr.  MatUtiason  presented  a  Petition  m^^\■^Y  tlic  Act  of  Parliament,  in  v.hich 
he  stated  that,  owing  to  the  want  of  accommodation  and  inconvcuionce  of  the 
Buildinc!'?  in  which  the  English  School  had  been  carried  on  since 
182i5,  and  to  the  Trustees  having  ceased  to  rrive  Prizpa  'to  mer-  £  *688  3 
^torious  Boys,  the  discipline  of  the  School  could  not  bo  attained  to 
in  the  same  way  as  it  had  been :  that  the  Examination  which  the  Trustees  had 
directed,  had  been  conducted  by  a  Select  Committee  only,  and  in  the  absence  of 
the  Master,  and  at  the  beginning  of  the  Half  Year,  when  all  the  Classes  had 
been  newly  arranged  :  that  the  Report  contained  vague  and  general  Charges 
against  all  the  Masters  generally,  and  not  against  them  mdividually  :  that  the 
Trustees  had  refused  to  hear  them,  and  required  them  to  reply,  in  writing,  to 
those  Charges :  that  he  had  been  treated  unfairly  by  Mr.  Moore :  that,  in 
his  Answers  to  the  Charges  on  the  16th  of  Juno  1831,  he  had  proved  that 
he  had  exerted  himself  to  tho  utmost,  having  fegsrd  to  the  difficulties  imposed 
upon  him :  that,  at  a  subsequent  meetmg  of  the  Trustees  on  or  about  the  lOtb 
of  August,  when  the  Report  of  the  Committee  and  his  Answer  thereto  were 
brought  befinre  them,  a  Motion  for  his  dieniiBsal  was  negatived,  which  proved 
thai  be  was  oODAdered  to  have  fully  answered  the  Charges :  that,  though  he 
was  in  attendance  on  the  8d  of  May,  the  Trustees  would  not  allow  him  to  hear 
Mr.  Moort\  Report,  or  to  have  a  Copy,  or  an  opportunity  of  answering  it ; 
that  be  had  been  disnuaied  iritbout  any  previous  Notice,  without  baviog  been 
beard  in  reply  to  the  Charges  in  the  Beport,  and  without  any  jast  or  reason- 
able Causae.  The  Petition  prayed  that  the  Trustees  <^  the  Btefford  Charity, 
as  well  in  their  Corporate  capacity  as  iudividnaBy,  mig|it  be  restrained  from 
ejecting  him  from  the  House  then  in  bis  occupation  as  Assistant  Master  of 
tiie  EnglSsb  School,  and  from  dismissing  bim  from  being  such  Master,  and 
that  be  mig^t  be  paid.tbe  Arrears  of  bis  Salary  out  of  the  Charity  Estates. 
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[  *5B9  ]        'The  AUorney-general  (JMr  ]V.  Ilonie)^  Mr.  Kmglit  and  >fr. 

West^  in  support  of  the  Petition,  said  that,  hy  the  Act  of  Par- 
liament, nothing  could  be  <lone  by  the  Trustees,  except  at  a  Meeting  held 
pursuant  to  the  Act,  and  that  they  could  not  delegate  their  authority  to  a 
Committee  :  that  the  Petitioner  had  not  been  heard  in  reply  to  the  Charges 
brought  against  him,  but  was  required  to  put  in  a  written  Answer,  which 
was  contrary  both  to  sense  and  justice  :  that  the  Trustees  would  not  have 
appointed  the  Petitioner  to  act  as  Iload  Master  of  the  School  until  Mr. 
Moore  arrived,  unless  they  had  completely  acquitted  and  exculpated  him: 
that  Mr.  *Moore,  though  he  reported  unfa  von  iil-ly  witli  respect  to  the  Pe- 
titioner, as  a  CojK'jiitnr  in  the  new  System  which  he  had  introduced  into  the 
Schoolf  yet  adtiiiited  his  talents  and  qualif.co'ions  as  a  Teacher  ;  and  that 
tho  Report  coDtained  no  Charges  of  specific  Miscondnct  against  the  Peti- 
tioner, but  only  a  vague  Charge  of  want  of  energy  and  zeal. 

Sir  Edward  Sugden,  Mr.  Jacob  and  Mr.  Stevens,  for  the  Trustees,  con^ 
tended,  first,  that  the  Petitioner  had  been  dismissed  regularly,  and  for  just 
and  reasonable  cause. 

The  next  question  is,  vhather  this  Court  has  jurisdiction  to  entertain 
this  Petition.  It  is  presented  under  the  15th  Section  of  the  7  Geo.  4,  e. 
29,  and  not  under  Sir  Samuel  Bomilly^B  Act.  In  this  Case  there  is  only 
one  Petitioner,  whereas,  under  that  Act,  there  must  be  two.  The  consid- 
eration of  a  Section  in  the  88  Geo.  8,  precisely  in  the  same  words  as  this 
Section,  came  before  Lord  Eldon  in  another  Case  of  the  Bti' 
[  *590  ]  ford  'Charity  (a)  :  and  his  Lordship  was  clearly  of  opinion  that 
it  did  not  apply  to  a  Case  of  this  description,  where  an  Applica. 
tion  is  made  touching  a  Corporation :  nor  to  a  Case  where  there  is  no  alle- 
gation of  Miscondnct  or  Misdemeanor,  hot  of  something  which,  if  true, 
would  be  an  Error  in  judgment  or  an  Excess  of  Authority  on  the  part  of 
tho  whole  body.  It  is  clear  that  this  15th  Section  applies  to  Persons  who 
are  to  be  examined  upon  Interrogatories.  If  any  Trustee  or  Trustees  mis- 
conduct himself  or  themselves,  then  there  is  to  be  an  Application  to  this 
Court,  by  Petition,  against  such  Trustee  or  Trustees :  that  means  against 
Individuals  misconducting  themselves.  If  individual  Misconduct  is  meant 
to  be  complained  of  in  this  Case,  then  the  Petition  ought  to  have  been  serv- 
ed upon  the  Individuals  who  unanimously,  at  the  meeting  of  May  1832, 
dismissed  the  Petitioner.  Lord  Eldon  says:  <^The  question  would  be 
whether  the  next  Ckiase  (the  15th)  was  meant  to  ap[»ly  to  a  Case  where 
there  had  not  been  Misconduct  or  Misdemeanor  in  the  Trustees,  but  where 
they  aeted  erroneously,  if  you  please,  on  doubts  and  difficulties  which  they 
felt  with  regard  to  the  coustruction  of  the  Act  of  Parliament.    The  terms 

(a)  ^  Swaiut  470. 
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of  that  Clause  oontemplate  aot6»  not  of  the  body  of  Trustees,  but  of  In- 
dividvals  being  Trustees.  The  langaage  appUes  not  to  Corporate  Bodies  at 
all :  I  cannot  examine  them,  and  the  usual  process  is  not  applicable."  (() 

It  was,  therefore,  the  opinion  of  Lord  £ld(m  that,  under  that  Clause  of 
the  Act,  a  Petition  ag^nst  the  Corporate  Body  could  not  be  sustained.  If 
the  Parties  having  a  right  to  dismiss  the  Petitioner,  have  dis- 
missed *him  in  a  mode  that  is  irregular,  and  by  an  excess  of  An-   [  '591  } 
thority,  the  proper  mode  of  proceeding  is  by  Mnndamtu* 

In  Th$  Attorney-gtntrcH  v.  The  Corporatim  of  Bedford  (e}  (which  was 
a  Case  relating  to  this  Charity  before  the  paesiog  of  the  first  Act  of  Par* 
liament),  the  Warden  and  Fellows  of  New  College  had  removed  the  Mas- 
ter of  the  Grammar  School  for  Mbbehaviour  i  but  the  Court  refused  to  in- 
terfere. The  Trustees  stand  in  precisely  the  same  situation  with  respect 
to  the  English  School,  as  the  Waiden  and  Eellows  of  New  College  do  with 
respect  to  the  Grammar  School. 

The  Attorney  gentrtH^  in  reply,  contended  that  the  .Trustees  were  em- 
powered, by  the  Act  of  Parliament,  to  remove  the  Masters  of  the  English 
School,  not  at  their  arbitrary  and  uncontrolled  will  and  pleasure,  but  for 
just  and  reasonable  causes  :  That  as  the  15th  Section  of  the  Act  contained 
the  words,  Without  making  all  or  any  of  the  other  Trustees  Parties  there- 
to," and  as  it  was  admitted  by  the  Trustees,  luaL  they  had  removed  the 
Petitioner  in  exercise  of  a  Power  or  Authority  vested  in  them  by  the  Act, 
therefore,  under  the  15th  Section,  he  had  a  right  to  prefer  a  Petition  to 
this  Court,  against  the  whole  body  of  Trustees,  in  order  to  have  it  decided 
whether  he  had  been  removed  regularly,  aud  for  just  and  reasonable 
causes. 

The  Vice-chancellor  : 

There  are  three  Questions  in  this  Case.  Ist.  Whether  the  Trustees, 
have,  in  substance,  misconducted  themselves,  in  the  dismissal  of 
Mr.  Matthinson  from  his  'Offioe  of  Second  or  Assistant  Master  [  •692  ] 
in  the  English  School.  2d.  Whether  the  Trustees  arc  not,  by 
the  Act  of  Parliament,  appoiur- d  the  sole  Persons  to  judge  what  shall  be  a 
just  and  reasonable  cause  for  dismissing  a  Master.  3d.  Whether,  having 
regard  to  the  Provisions  of  the  Act  of  Parliament  which  has  regulated  this 
Charity,  this  Court  has  any  jurisdiction  in  this  Case. 

His  Honor  then  stated  the  tacts  of  the  Case  as  they  appeared  by  the 
Affidavits,  and  expressed  it  to  be  bis  opinion  that  the  proceedings  of  the 
Trustees  with  respect  to  Mr.  Matthiasoji,  had  been  fair  and  regular,  and 
that,  according  to  Mr.  Mooret's  Report,  Mr.  Matlhiaaon  was  not  a  Person 

(i)  a  Swam,  saa.  (c)  a  Ves.  *05. 
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who  ought  to  have  been  reinstated  in  his  Olfice,  from  which  he  had  been 
virtual!}'  and  substantiallj  disnnsscd  by  the  Resolution  of  the  22d  of  Au- 
gust, and  that  the  Trustees  could  never  reasonably  have  expected  that  the 
School  could  go  on  properly,  undei  the  Government  of  Mr.  Moore^  if^  after 
the  making  of  that  Report,  they  had  allowed  Mr.  MaUJdason  to  continue 
the  Second  Master  of  the  School ;  and  therefore  that  the  Trustees  had 
ju«t  and  ren!?onable  cause  for  acting  as  they  did  on  the  3d  of  May  1832. 

Ilia  Honor  then  proceeded  thus :  With  respect  to  the  second  Question,  I 
think  that  the  Act  of  Parliament  meant  that  the  Trustees,  themselves, 
should  be  the  sole  Judges  of  what  might  be  a  just  and  reasonable  Cause, 
for  dismissing  the  Masters  of  the  English  School.  It  may  be  paid,  if  that 
h%  the  case,  why  are  the  words  "  just  and  reasonable  Cause"  introduced  ? 

Th*'y  were  introduced  ^»cc?.n'3«  the  Legislature  meant  to  make  a 
[  *593  ]    distinction  between  arbitrary  conduct,  and  that  whicli  'proceeds 

upon  reasonable  grounds:  and,  when  ono  considers  that  this 
body  of  Trustees  consists  of  a  vast  number  of  Persons,  exceeding  60,  is  it 
at  all  8urpri<ting  that  Parliament  should  declare  that  the  Master  should  not 
be  dismissed  without  just  and  reasonable  Cause,  and  that  a  set  of  Persons 
80  constituted  as  thr^  Members  of  this  Body  are,  should  not,  arbitrarily  and 
without  giving  themselves  an  opportunity  of  conslderiiig  whether  there  was 
a  just  and  reasonable.  Cause,  dismiss  the  Master.  We  have,  however,  a 
Judicial  Decision  upon  this  Question.  By  the  Letters  Patent  of  the  6th 
of  Edward  the  Sixth,  it  was  directed  that  the  Warden  and  Fellows  of  New 
College  should  appoint  the  Master  and  Usher  of  the  Grammar  Sohool,  and 
for  good,  just  and  reasonable  Causes  and  Occasions,  change  and  remove 
them  from  time  to  time  ;  and,  in  the  Case  of  The  AUomejf-fftntrdl  v.  7^ 
Corporation  of  Bedford,  the  very  words  themselves  came  before  Lord 
Hardivicke  for  bis  decision.  The  Report  of  the  Case  is  as  foUowB :  ^  ^ow 
College  in  Oxford  having,  by  a  Charter,  particular  Powers  given  them  as 
to  the  Grammar  School  at  Bt^fifrdf  snch  as  the  removing  the  Master  for 
Bfishebaviour,  &e.  As  to  anything  of  that  kind,  the  Lord  Chanedior 
thonght  it  waa  too  much  for  tida  Court  to  do  anjdiing,  thoogh  thej  were 
not  appomted  General  Yintora.'^  The  First  Schednlo  to  the  Act,  after 
giving  Power  to  New  College  to  change  and  remove  the  Ifastera  of  the 
Orammar  School  for  just  and  reasonable  Causes,  goes  on  to  declare  that 
the  Masters  of  lihe  English  School,  (which  had  grown  tip  as  a  sort  of  Ac-  , 
cretion  npon  the  Grammar  School,)  should  be  continued  as  they  then  were, 
bat  that  tilie  Trostees  should,  at  all  times,  be  at  liberty  to  ^mniss  or  remove 

them,  for  just  and  reasonable  Causes.  It  is  true  that  the  Lan- 
[  *594  ]   guagc  is  not  exactly  the  same  as  *the  Language  used  in  the  Let^ 

ters  Patent ;  but  there  is  no  essential  diibrence.   And  my  opia^ 
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ion  is  that  the  Legislature  must  have  meant  to  p-ive,  by  the  words  used  in 
^the  j^chcdule,  the  sumo  I'ower  as  viaa  originally  conferred  by  the  words  of 
the  Letters  Patent,  and  that,  as  they  do,  essentially,  adopt  the  same  words 
as  to  the  Masters  of  t^;e  Fniilish  k>chool,  they  intended  tliat  the  Trustees 
should  have  the  same  power  of  removing  the  Masters  of  that  School  for 
what  was,  in  their  opinion,  just  and  reasonable  Cause,  as  the  Warden  and 
Fellows  of  New  College  had  with  regard  to  the  removal  of  the  Master  and 
Usher  of  the  Grammar  School.  If  that  be  ao,  then  the  Decision  of  Lord 
Hardwicks^  decides  this  Question. 

The  third  Question  is  wbettier,  by  (be  particular  Section  of  this  Act  of 
Parliament  which  has  been  BO  much  commented  upon  in  this  Case,  and  under 
which  alone  this  Petition  is  presented,  I  have  jurisdiction  to  bear  it.  The 
14th  Section  has,  clearly,  nothing  whatever  to  do  with  the  present  Case. 
That  Section  only  provides  for  Cases  in  which  the  Trustees  may  require  the 
direction  of  the  Court.  The  16th  Section  provides,  "  That  in  case  any  Trus- 
tee ar  Trustees  shall  misconduct  himself  or  theni>r>WeSf  io  the  application  of 
the  Bents  Issues  and  Profits  of  the  said  Charity  Estates,  or  any  part  there- 
of,  or  in  the  management  of  the  same,  or  in  the  not  duly  aooounttng  for  what 
shall  oome  to  his  or  their  hands^  or  in  the  execotion  of  any  of  the  Trusts, 
Powon  or  Authorities  vested  or  to  beconao  vested  in  him  or  them  by  virtue 
of  this  Aet,  or  shall  misdrawan  himself  or  tbsmselves  in  any  manner  whatso- 
ever relatmg  to  the  said  Charity  or  the  Estates  thereof,  then,  and 
In  any  of  the  said  eases,  it  shall  be  lawful  to  and  for  His  *^jes-  [  *5d5  ] 
ty's  Attomey*gsneral,  and  also  any  Person  or  Persons  with  the 
Consent  of  His  Mijesty's  Attorney-general,  to  prefer  a  Petitioner  Petitions." 
Nowy  if  there  had  not  been  an  opmion  expressed  by  Lord  Eldon  upon  the 
point,  I  should  have  tiiou^^t  it  quite  pUon  that  it  was  never  meant  to  give, 
by  tiiis  Section,  power,  eitiier  to  the  Attorney  general,  or  to  any  Person  with 
Ids  consent,  to  present  a  Petition  calling  in  question  t]ieactof  the  whole 
body  of  Trustees,  but  only  to  provide  for  redress  to  be  ^ven  in  eases  where 
some  of  the  Trustees  have  miscondnoted  themselves  or  were  alleged  to  have 
done  so.  And,  when  I  find  that  what  was  complained  of  b  the  Petition 
presented  before  Lord  MSon  in  1818,  was  an  act  done  by  all  the  Trustees, 
namely  a  refusal  to  allow  Jews  to  psrticipate  in  the  benefit  of  the  Charity* 
and  a  Petition  was  presented  under  a  Section  which  I  have  been  assured  cor- 
responds, in  terms,  with  the  16th  Section  of  tliis  Act,  and  which  from  the 
report  of  the  Case  appears  to  correspond  with  it ;  and,  when  I  also  find  that 
Lord  Eldon  comments  upon  that  Section,  and  expresses  a  strong  inclination 
of  Opinion  that  l;e  h  is  not  jurisdiction  under  it,  it  is  not  too  much  for  me  to 
to  t>ay  that,  upon  the  point  ui  jurisdiction  alone,  I  ought  not  to  entertain 


Digitized  by 


597 


CASES  IN  CHAKOBBY 


188S.~Attonie7-OeDeral    The  SkimMn'  Cbmpto^. 

this  Petition.  But,  if  I  had  juriodiction,  I  shouid  dismiss  this  PetitioQ,  on 
the  groand  thAt  the  Petitioner  has  no  substantial  Cause  of  Complnint.  , 

Petition  dismissed  with  Costs. 


[  '596  ]  'Tuji  KiNQ  OF  Spain  v.  Mendizabal. 

IMS:  17th  January^— A6w  Orden. 

TIm  17th  Order  does  not  a|ipl7  to  a  CdrnmiiHoii  to  examino  WitaoMcs  iJmad. 

Ok  bearing  a  Motion  in  this  Cause,  in  wbioh  Mr.  Wakefield  was  Counsel, 
the  Vie^ChmeeU^r  said  that  the  17th  of  Lord  Li/ndhurtt's  Orders,  did  not 
apply  to  a  Connntssion  to  examine  Witnesses  Abroad,  and  that  he  had  so  de- 
cided on  the  29th  of  December  1829. 


The  Attobnet  Gbnbbal  at  the  Relation  ov  Dr.  T.  Knox,  Head 

MaSTSB  of  TONBBIDOl  SOHOOL,  INFOBMANT,  AND  S.  S.  AUOHMUTT, 
A  STOBBNT  of  BltAZBN'HO&B  COLLEGB,  OZFOBD,  PLAINTIFF ; 

And 

Tab  Master,  Wabdbns  and  Commonauty  of  tbb  SKDmERs'  Company 

AND  THB  PbINOIPAL  AND  SOHOLABS  OF  BbAZBN-N08B  CoLLBGB,  DB- 
FBNDANTB. 

1838:  18U»  and  19th  January,  18th  February  aud  30ih  April. — Charity. — Surplus  lients. 
A.  after  reciting  that  he  w«a  initigated  hy  Piety,  for  die  ensteiitadon  tjt  TamHiriigt  Bdbool,  tad 
of  a  Scqdent  io  Oxfitrd^  granted  Lands  to  the  SUnnerB*  ComiHmy,  ee  Qovemora  of  tiie  Poe- 

sesstons  of  the  School  (by  which  Title  they  had  been  then  lately  incorporated)  to  fulfil  the 
Uses  expressed  in  a  Schcdtile  to  the  Grant,  and  whicli  directed  them  to  make  certain  Pay- 
ments to  the  Student,  Lu  the  College  at  which  he  was  to  be  placed  for  assisting  the  Compa- 
ny, as  racih  Governors,  in  providing  a  Ifaeter  for  die  Sdiool,  to  a  Preacher  for  preaching, 
jeariy,  before  the  Company  and  exhorting  them  lo  he  heneSciel  Haiataiaen  of  the  Sdioel, 
and  to  certain  poor  Men|of  the  Company.  The  Payments  did  not  exhaust  the  Rents  at  the 
time  of  the  Craiit,  ami  the  Company,  in  yi.'i  lifetime  and  with  his  knowledge,  apjtlird  ihe 
Surplus  to  their  own  use,  aud  had  ever  since  continoed  to  do  so.  An  information  claiming 
the  Sorplnt  for  the  School,  was  dismtraed. 

The  Information  and  Bill  stated  that,  long  anterior  to  the 
[  '697  ]  Reign  of  King  Edward  the  6th,  the  Company  of  'Skinners  of  the 
Citj  of  London  were  incorporated  under  tlie  Name  of  The  Mas- 
ter, Wardens  and  Commonalty  of  the  Guild  or  Fraternity  of  the  Body  of 
Christ  of  the  Skinners  f  LondoUy  and  that,  previoosljr  to  the  year  1564, 
Sir  Asidrew  Juddf  Knight^  foonded  a  free  Grammar  Sebool  in  the  Town  of 
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Tonhridge,  in  the  County  of  J\ent,  and  obtained,  from  King  Edward  the 
6th,  Letters  Patent  dated  in  the  seventh  jear  of  his  Reigu,  contaiaiug  a 
Charter  founding  the  School  and  a  Licence  to  hold  Lands,  in  Mortmain,  of 
the  yearly  Value  of  40/.,  for  the  Support  of  the  School ;  by  which  Letters 
Patent  it  was  urdained  that,  for  the  better  government  of  the  Lands,  Tene- 
ments, llents,  Revenues  and  other  Things  to  bo  granted  towards  the  Sup- 
port of  the  School  for  continuaoce  of  the  same,  Sir  Andrew  Judd  should, 
during  his  Life,  be  and  be  called  Governor  of  the  Possessions,  RevenuL  ^i 
and  (roods  of  the  School,  and  that,  after  his  Deaiii,  the  Master,  Wf^nUns 
and  Commonalty  of  the  Mystery  of  Skinners  of  London  for  the  tiiiio  being, 
should  be  and  be  called  Governors  of  the  Possessions,  Revenues  and  Goods 
of  trie   School  commonly  called  and  to  bo  called,  "  The  Free  (rraramar 
School  of  Sir  Andrew  zTuddf^  and  be  iticorperated  under  the  Name  of 
"  The  Governors  of  the  Possessions,  Revenues  and  Goods  of  the  Free  Gram- 
mar School  of  Sir  Avdrrw  Judd,  Knight ;"  and  that  the  Master,  VVardrns 
and  Commonalcv  of  the  Company  for  the  time  being,  should  be  Governors 
of  the  Possessions,  Revenues  and  Goods  of  the  School,  and  should  have 
perpetual  Succession,  and,  by  the  same  Name,  might  be  capable  in  Law  to 
bave  and  receive  Lands,  Tenements  and  Hereditaments  of  whatsoevtr  kind, 
as  well  of  His  said  Majesty,  his  Heirs  or  Successors,  as  of  Sir  A,  Jvdd^ 
iiis  fieizB,  Executors  or  Assigns,  or  of  any  other  Person  or  Per- 
lOM,  in  Tike  mamwr,  tit  support     th§  School ;  and  that  the    [  *698  ] 
aforesaid  Qovemors  and  thdr  BncoeMon  Bboaldi  from  thiiiM* 
forth,  have  a  common  Seal  to  Mm  for  their  Businew  oonMniiDg  only  the 
Premisee  and  other  Things  expressed  in  the  Letters  Patent,  and,  by  the 
Name  of  Gbyemors  of  the  Possessions,  Berenues  and  Gt>ods  of  the  Free 
Grammar  School  of  Sir  Andrew  Judd^  Kniglht,  should  be  able  to  plead  and 
be  impleeded^  ko,  eoneehiiDg  the  Premises :  and  the  Letters  Patent  invest* 
ed  the  Compeny,  ai  such  Governors  as  aforesaid,  with  certain  Powers  for  l^e 
due  Management  and  Begulatioa  of  the  School  after  the  Deoease  of  Sir 
AndrmJuddf  and  oootained  a  Licenie  to  theat  abd  their  Snoeeaaon  to  re- 
eei?e  and  pnrohaae,  towardt  t&e  Siq^poH  and  Mmnimanee     thi$  Sh^oolf 
Landa  and  Hereditamenta,  provided  tiiej  did  not  eioeed  the  yeady  Value 
of  401. 

The  liiftimatioii  and  Bill  farther  efeated  that  Sir  Andrew  Judd^  nnder  the 
aatiiorifj  of  flie  Letteza  Patent,  for  tiie  Muntenanoe  and  Support  of  the 
Sdiooly  pnrehaaed  diren  Landa  and  Heraditamenta,  whieh  were  oonveyed, 
by  hia  Direedon,  to  himself  aad  one  Skmy  Fi$ker  aa  a  Troatee  for  him^  aa 
Joint  Tenantain  Fee,  and  that  Sir  Andrew  Judd^  dnrmg  hia  life,  aaanoh 
Governor  aa  afereaaid,  recdved  the  Rente  and  PMfita  thereof,  and  appHed 
tiie  aame  to  the  Uainteaanoe  and  Support  of  tiie  Sohool :  That  Henry  FUker^ 

Vet,  V.  47  , 
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being  liimself  (leairous  to  benefit  tlie  Town  aud  Neigliboin  hoo.l  of  T"it!iri  lf/e, 
and  to  iocrease  the  Advantage  and  Revenues  of  tlie  School,  and  beiiti;  afT^e- 
ted  with  other  Pious  and  Charitable  Intentions,  in  the  4th  year  of  the  reign 
of  Queen  Elizabeth,  executed  a  Deed  of  Gift,  dated  the  4th  of  April  iu  Uiat 

year,  to  the  Skinners*  Company  as  such  Governors  of  the  School, 
[  *&99  ]    of  certain  Messuages  and  Hereditaments  of  which  he  'was  then 

seised  in  Fee,  and  which  Deed  was  as  follows:  To  all  good  men, 
&c.  Htnrif  Fither  Citisen  and  Skinner  of  London,  Merchant  of  the 
Staple,  health  in  Go  I  everlasting.  Know  ye  that  I  the  aforesaid  ITntry, 
being  instigated  by  Piety  as  well/ar  the  UtUr  Sustentation  of  the  Free  Cham- 
mnr  Seho'l^  founded  and  erected  by  Andrew  Judd,  Knt.  deceased,  in  the 
Town  of  Titnhridtfey  in  the  Country  of  Kent,  as  for  the  Stutetttation  of  one 
Sttidtut  in  the  UHwereify  of  Oxford,  have  given,  granted  and,  by  this  pres* 
ent  Writing,  have  confirmed  to  the  Master,  Wardens  and  Commonalty  of 
the  M\>tory  of  Skinners  of  Londtrnt  Oovernort  of  the  Poeeeteione,  Hetftnuee 
and  Qoodi  of  tJte  Free  Qrammar  School  of  Andrw  Judd,  Knt,,  in  the 
Tvtai  of  Tuhhrldye,in  the  Covvi^  of  Kent,  sM  that  my  Messuai^e,  with  the 
A{»[mrtenance8,  situate  in  the  Parish  of  St,  Peter,  in  Q-raeioue'ttreH^  Lon- 
don, in  a  cct'tain  Alley  called  Harroio<dley^  otherwise  Fieher^e  allty  (and 
fuur  other  Messuages  in  the  same  Alley,  one  of  which  was  in  his  own  occu* 
]atian)  ;  and  also  all  those  four  Tenements  situate  in  the  aforesaid  Alley, 
in  the  separate  Tenures  of  M.  F.,  W.  P.,  T.  and  T.  B.;  and  also  all 
and  iringiilar  my  Mtssvmges,  Tenements  and  Ilereditaracnts  whatsoever  in 
the  said  Patisli  of  >S7.  J\U'r^  to  have,  onjoy  and  hold  all  the  aforesaid  Mos- 
stuige?,  Tciiciiicnts  aipi  IlercUilamcnts,  aud  all  and  singular  other  llio 
Pioi;;i.ses  af'.  i tsaid,  vviih  ihe  A {  purtenances,  to  the  afuresaid  Master,  Guar- 
dir.hs  ai:d  Cnintufinalty  of  the  aiurcsiiid  Mystery  of  ISkinners  of  Londvn^ 
Goi'micrs  OS  oj'i  icsaid^  and  to  tlcir  b'ucccssors,  to  fnljil  (he  Ilor^ir,  6>c* 
and  Iiilt  nUoii^  in  a  cti  tain  Schedule  to  tlicj^c  Picsi  nls  annexed." — The 
Schedule  relened  to  iu  the  Deed,  was  in  the  followii)^  words:  "The  i^oocl 

Works,  Uj^cs  and  Intents  proposed  and  intended,  by  Jfeuri/  Z-'/VA- 
[  *G00  J    cr,  named  in  the  Deed  to  'ihis  Schedule  annexed,  to  he  done, 

accotnpli-hed  and  performed  for  ever,  with  the  IiejUs,  Profits 
and  Uevenim  of  the  Iluuses,  Tenements  and  Hereditaments  in  the  f»nid 
Deed  coui]ii  iseil,  as  followeth  in  this  Schedule,  that  is  to  sNit,  first,  whereas 
lie  the  8aid  Ilenn/  hr\{h  placed  one  Joltn  Kucdund^  some  time  a  Sehuhir  in 
the  t:fchooI  of  Tunbridue,  in  the  Deed  mentioned,  iu  the  Kind's  Hall  Col. 
le^o  of  DmzfTi  !i!)3e,  in  the  University  of  Ou/ord^  the  said  Henri/  Fisher 
willcth  aud  d.  cia:  oi]!  that  the  said  Master,  Wardens  aud  Commonalty  in 
the  siiid  Deed  named,  s'lull,  yearly  during  the  Life  of  t!ie  said  Henry  FUh- 
er,  ^ive  a&d  pay  uato  the  said  John  Whelandf  or  to  auch  other  Scholar  ooor 
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linuiii;^  a  Siudrnt  in  the  said  Hall  or  College  ^vliicli  tl;o  said  Ihrnry  Fiahcry 
diiiiii;;  liiH  lifetiine,  sliall  name  or  appoint,  the  ycaily  gum  of  r)(]«.  Ad.y  to- 
wards ids  Exhibition  and  findin,!:;  there,  ai>d  llJ.s.  Ad.  to  the  Tutor  of  'ho 
said  John  VVheland^  or  of  such  otlier  fechoiar  as  the  sai<l  Ih  nry  Fisher 
<lniin^'  Ids  life,  shall  so  name  or  appoint  as  is  aforesaid,  and,  after  the  de- 
cease of  the  said  Henry  FUher^  the  said  Master,  Wardens  and  Commonal- 
ty and  their  Succeasom  shall,  yearly  for  over,  yield  and  pay  unto  a  J:^ch<)!ar 
to  be  by  thero  chosen  and  placed  in  the  said  Hall  or  College,  out  of  tho 
said  School  of  TonhrUlje^  the  like  Sum  of  5d«.  4r/..  and  the  like  Sum  of 
4i/.,  yearly,  to  his  Tutor,  and  shall  also,  yearly  lor  ever,  pay  and  yield 
unto  the  Principal  and  Scholars  of  the  same  Hall  or  College  of  Brazen- 
Dose,  33«.  4t/.,  to  the  end  they  may  be  good  to  such  Scholar  aa  shall  bo 
there  from  time  to  time  found  and  placed  as  is  before  expressed,  and  to  the 
end  they  may  be  aiding  and  assisting,  to  the  said  Master,  Wardens  and 
Commonalty,  Governora  aforesaid,  and  to  their  Successors,  in  choosing  and 
providing  a  meet  and  convenient  Schoolmaster  and  Usher  to  the 
said  School,  %Then  need  shall  require  and  *they  thereunto  re*  £  *601  ] 
quested  :  also  the  said  Henry  Fisher  doth  further  will  and  de> 
dare  that  the  said  Master,  Wardens  and  Oommonalty,  Governors  aforesaid, 
and  their  Successors  shall,  yearly  for  ever,  at  two  several  times  in  the  Year, 
that  is  to  wit,  on  the  day  of  Election  of  the  said  Master,  Wardens  and 
Commonalty  of  the  Company  of  Skinners,  and  on  the  day  of  the  Election 
of  the  Teomany  of  the  same  Company,  cause  two  Sermons  to  be  made,  in 
the  Parish  of  St  John-upcn'Walirookej  in  the  City  of  London^  before  the 
same  Company,  by  one  good,  learned  and  godly  Preacher,  to  be  yearly 
nominated  and  appointed  by  the  said  ffetuy  Ftther  during  his  Life,  and  af- 
terwards, by  the  said  Master  and  Wardens  for  ever ;  which  Preacher,  for 
every  Sermon  there  so  to  be  made,  shall  have  10s. :  also  the  said  Henry 
Mther  further  willeth  and  deolaretb  that  the  said  Preacher  shall,  from  time 
to  time  in  every  such  Sermon  so  to  be  made,  move  and  exhort  the  said 
Company  to  quiet,  virtue  and  coneord,  and  to  U  favourahle  and  beneficial 
Mamtainert  of  the  said  Free  Grammar  School:  And  further,  tho  said 
Henry  Fisher  willeth  and  declareth  that  the  said  Master,  Wardens  and 
CoiDiiionalty,  Governors  aforesaid,  and  their  Successors  shall  permit  and 
suffer  M.  F.,  W.  P.,  T.  C,  and  T.  B.,  in  tho  said  Deed  named,  to  have, 
occupy  and  enjoy  their  several  Tenements  in  the  said  Deed  mentioned, 
during  tlicir  several  Lives,  paying,  yearly  for  every  of  their  said  several 
Tenements,  6«.  ^d.  quarterly,  and  using  and  behaving  themselves  as  honest 
and  quiet  Persons  :  and  also  the  said  Jfcnry  Fisher  further  willeth  and  de- 
clareth that,  after  the  decease  of  any  of  the  said  Tenants,  the  said  Master, 
Wardens,  and  Commonalty  and  their  Successors,  shall,  from  time  to  time. 
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bestow  ih»  said  Tenamenti  upon  sncK  poor  Mid  dmjed  Meo  or 
[  *602  ]   Women  of  *ilie  said  Company  as,  m  their  diBoretione,  ihaU  be 

tbougiit  meet  and  ooDTentent,  yielding  and  paying,  yearly,  saofa 
Beats  quarterly  as  is  before  expressed  aad  appointed  to  be  paid  bj  tbe 
sttd  M.  F.f  W.  P*,  T.  C,^  and  T,  B,,  aod  using  and  behaving  tbemselvee 
as  aforesaid." 

The  Information  and  Bill  farther  stated  that  Fkh^  8ar?i?ed  Sir  Andrww 

Juddy  and,  soon  after  the  death  of  Judd,  that  is  to  say,  in  the  fourth  year 
of  the  reign  of  Queen  Elizabeth,  duly  conveyed  to  the  Company,  the  He- 
reditaments 30  purchased  by  Judd  as  aforesaid  ;  and  that  the  Company,  up- 
on the  execution  of  Fi8her*9  Deed  of  Gift,  entered  luto  l  ossLSsian  and  re- 
ceipt of  the  llciits  of  the  Ilercditaaienta  therein  comprised,  and  applied 
the  same  in  the  manner  directed,  by  Fisher,  in  the  Deed  and  the  Schedule 
thereto : — That,  some  time  after  the  death  of  Fisher,  and  before  the  four- 
teenth year  of  Queen  Elizabeth,  Andrew  Fisher,  tlic  Son  and  Ileir  of  Hen- 
ry Fishery  attempted  to  disturb  the  Company  in  their  Title  to  and  Posses- 
sion of  as  "well  the  Hereditaments  comprised  in  tbe  Deed  of  Gift,  as  the 
Premises  purchased  by  Sir  Andrew  Juddy  and  to  eject  them  from  the  poa- 
gession  thereof: — That,  in  order  to  confirm  the  Title  of  the  Company  to 
the  Hereditamenta,  and  to  put  an  end  to  the  Claim  of  Andreu)  Fishery  iJit 
Compani/y  in  the  14th  year  of  the  reign  of  Queen  Elizabeth,  applied  far 
and  obtained  an  Act  of  Parliament,  intituled,  "  An  Act  for  the  better  and 
further  assurance  of  certain  Lands  and  Tenements,  kc.  to  the  mainteaanco 
of  the  Free  Grammar  iSchool  of  Tonbridge,  in  the  County  of  Kent 
whereby,  after  reciting  the  Foundation  of  tbe  School  by  Sir  Andrew  Judd^ 
and  tbe  Letters  Patent,  and  tbe  Purchase  of  certain  Hereditaments  by 
Juddy  for  the  maintenance  and  euBtenanoe  of  the  Schoolmaster 
£  *60d  ]    and  Usher,  and  'the  conveyance  to  Henry  FitheTy  as  a  Trustee^ 
and  that,  after  the  Death  of  Juddy  Henry  FUhery  for  the  per- 
fbnnanoe  of  tbe  Trusts  in  hiss  reposed  by  Jnddy  in  the  4th  year  of  th* 
reign  of  Queen  Elizabeth,  conveyed  the  Premises,  together  with  other 
Lands  and  Hereditaments  of  hie  own,  situate  in  the  parish  of  St,  Pttery  in 
Qraciom4l6M€t  in  Lmdony  unto  the  Skinners^  Company,  at       fw  tAe 
hmft  jSus<siila<^  of  tAe  JVss  Orammar  Sekoolf  as  far  <As  Su9t$mmH 
ons  SkudaA  m  4^  Uid»ermlljf  qf  (hford^  irhiob  OoDreyaocee  and  Aasaran* 
eee  made  by  Utmji  JVsAsr  were  then,  rinoe  the  Death  of  Bm^  Fuhttf 
aonewhat  discredited  and  impeaehed  by  an  Indenture  affirmed  to  be  nada 
on  the  28d  of  Jananiy  m  the  8d  year  of  the  reign  of  Qaeen  Elisabeth,  be- 
tween Bmrg  liOm  of  the  one  part,  and  the  Bishop  of  jB!;^  on  the  other 
part;  ther^vre,  for  aveidmg  of  all  ambiguiiy  and  donbt  wludi,  at  any  time 
thofeafler,  sught  aiise  agMnst  the  validify  of  tbe  afi>iesaid  CoBTeyaneei 
and  AflsnraaMs  by  eolonr  of  the  aforesaid  liidentare,  and  Har  the  fiirther 
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as;jurance  of  the  Premises  to  the  Company,  unto  the  Grodly  TJges,  Intent 8 
and  Purposf^  above  expressed,  it  was  enacted  that  the  Indenture  should, 
from  'henceforth,  be  void,  and  that  all  Lands  and  Ilereditacneius  conveyed 
to  the  Company  as  aforesaid,  should,  from  thenceforth,  ever  remain  to  them, 
to  tJie  Godly  U»e8  and  Inientt  abowesaid. 

The  Information  and  Bill  farther  stated  that,  some  time  afterwards,  and  short- 
ly before  the  Slst  jear  of  the  reign  of  Qoeen  Eliiabeth,  Andreto  Fuhtr  again 
attempted  to  impeach  the  Titla  of  the  Company,  as  such  Trustees  as  aforesaid 
to  the  afiyresud  Hereditaments,  upon  the  ground  of  the  misnaming  of  the  Com- 
pany ;  whereupon  thej  ftpplied  for  and  obtained  another  Act  *of    r  •! 
Parliament,  in  the  Slst  year  of  Elizabeth,  intituled,    An  Act  for 
the  better  Assnranee  of  Lands  and  Tenements  for  the  maintenance  of  the 
Free  ChremiMTSeliool  of  TenMil^,  in  the  County  of  Kent;"  whereby,  after 
leeiting  the  foondatbn  of  the  School,  the  Letters  Patent,  the  Conveyances, 
by  jBlmry  JSiiir,  of  the  HereditMnente  parefaased  by  Sir  An/irm  Judd, 
«&d  of  his  ofm  HeredltaineDtB,  to  the  Compftny,  and  also  recttmg  the  before- 
mentioned  Act  of  Piuliiinent,  and  that  Andrew  FUi^  had  since  endeaTonred 
to  impeadi  the  sud  ConTejanoes  by  pretence  of  the  misnaming  of  the  true  Cop> 
poratioD  which  shonld  have  taken  the  same :  It  was  enacted  that  the  name  of 
the  IncorpontioD  of  the  Skinners   London,  either  to  hare,  eigoy,  or  parohsae, 
or  to  grant  or  convey  to  othen,  or  to  sue  or  be  sued,  fiom  thenceforth  for  ever 
shoold  be    Tlie  Master,  Wardens  and  Commonalfy  of  the  Mystery  of  the 
Skinners  of  Xondbit,"  and  by  that  name  shonld,  from  thenceforth,  be  incor^ 
porate  for  ever ;  and  that  the  rig|it  and  tnte  Name  of  the  lacorporation  made 
by  the  Iietten  Patent  concemtng  the  said  Grammar^ehool,  had  been,  was, 
and  ahcnld  be,    The  Govonofs  of  the  Fosseesions,  Bevennes,  and  Goods  of 
tiw  FVee  Grammar  School  of  BeAndnmJtM,  Kni^t,  m  the  Town  of 
Mdff§i  m  the  Comity  of  Kent**  and  that  all  the  Letters  Patent,  Deeds  and 
Conveyances  before  mentioned,  and  the  said  Act  of  Parliament,  shonld  be, 
of  and  for  all  such  Hereditaments  as  were  conveyed  to  or  for  the  School, 
good  and  effectual  in  Law  to  the  Governors  of  the  Possessions,  Revenues  and 
Goods  of  the  School,  to  all  inteata  and  purposes,  and  tliat  the  said  Master, 
Wardens  and  Commonalty  should  hold  and  enjoy,  for  ever,  all  Hereditaments 
conveyed,  to  the  Corporaiiou  of  the  t>k.iiiQers  of  London,  by  any, 
or  intended  to  be  'conveyed  to  them  by  the  said  Henri/  Fisher,  by    (  •605  j 

any  name  or  names  whatsoever,  other  than  such  Hereditaments 

as  wn^  conveyed  or  intended  to  be  conveyed  to  or  for  the  School ;  and  lAot 

the  Gov«mor$  of  the  PoisetnonSj  Revenuet  and  Chwdt  of  the  S(iuMl  t&oaU 

hold  and  enjoy yf or  ever,  all  such  Hereditaments  as  were  conveyed  or  intend^ 
he  conveyed  or  assured  to  them,  by  any  of  the  Letters  Patent,  Conveyaneet^ 
or  Act  of  ParliammC  before  meniioned,  by  auy  uame  or  uamea  whatsoever,  to 

or  for  Uu  School. 
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The  Iiifortnaiiun  and  Bill  further  stated  tliat.  some  liuic  bclurc  lUe  year 
1G78,  the  Skinners'  Conij  anv  liavin^  omitted  to  j.lace,  in  the  College,  a  Schol- 
ar elected  f:t;m  tlio  School,  the  Principal  and  Sclioiars  made  application  to 
the  C  'lMi  any  relative  thereto,  whereupuii  an  Agreement  was  entered  luvj, 
between  (lieuj,  under  tlieir  Cummon  Seals,  that  the  Compatiy,  in  considera- 
tion of  the  Arrears,  siiould  yearly  pay,  to  the  Scholar,  the  sum  of  1/.  1T«. 
Ad.,  to  the  Tutor  of  such  Scholar,  the  sum  of  9.s.  4.i.,  and  to  the  Principal 
and  Scholars,  in  addition  tu  the  Sum-j  f  ruierly  L'ivon  to  them  as  aforesaid, 
the  Stun  of  I/.  3«.  4t/.  ;  and  the  Princijial  and  Scholars,  in  consideration  of 
the  PreuiiseH,  for  ever  discharged  the  Company  from  all  demands  toucLiag 
the  Arrears:  That,  from  Midsummer  170S  till  August  1724,  the  Company 
having  again  omitted  to  place  a  Scholar  at  the  College,  the  Principal  and 
Scholars  again  applied  to  them  in  relation  thereto  ;  whereupon  an  Agree* 
meat,  dated  17th  February  1730,  was  made  between  them,  under  their  Com. 

roon  Seals,  bjr  which  it  was  agreed  that  the  Company  should  re- 
[  *006  3    ^in,  for  their  own  use.  the  arrears  thch  remaining  *anpaid  to  the 

Scholar  and  Tutor,  and  should,  in  lieu  thereof,  pay  Interest  for 
the  same,  at  Three  per  Cent.,  for  augmentation  of  ilie  Payments  to  the  Scho- 
lar and  Tutor ;  and,  in  coosideration  th^^reof,  the  Principal  and  Scholars 
for  ever  acquitted  tlie  Company  from  all  Demands  toaobing  the  Arrears ; 
and  in  1702  and  1802  similar  Agreements  were  made  between  the  same  Par 
des,  whereby  the  Payments  to  the  Scholar,  Tutor  and  College  respectivel/, 
became  IIL  9$.  6<i.,  41.  Gs.  Qd.  and  21. 16s.  Sd, 

The  Information  and  Bill  further  stated  that,  in  December  1829,  the  Plain- 
tiff was  elected  from  the  School  and  placed  at  the  College :  That  the  Rents 
of  the  Hereditaments  then  vested  in  the  Skinners*  Company,  as  such  Got* 
emors  and  Trustees  as  aforesaid,  under  JV'tfter's  Deed  of  Gift,  had  very  much 
increased,  but,  notwithstanding,  the  Company  refused  to  merease  the  Plain* 
tiffs  Exhibition  or  the  other  Annual  Payments  directed  to  be  made  by  them, 
and,  notwUhBtandinff  the  general  Purpoue  tf  Charittfj  for  the  better  Sus- 
tentation  of  the  Free  Grammar  School  and  of  the  Scholar  to  be  elected  from 
thence  to  the  University  of  Oxford^  which  Mther  impretud  an  the  Oifty 
had  applied  the  whole  Rents  beyond  the  several  yearly  Payments  aforesaid, 
to  their  own  private  purposes :  That  the  Company  alleged  that,  Fieher  hav* 
ing  limited  the  Amount  of  the  Annual  Payments  to  be  made  out  of  the  Rents 
of  the  Hereditaments  ^ven  by  him,  those  Hereditaments  were  vested  in  them, 
subject  only  to  such  Annual  Payments.  But  the  Plaintiff  charged  that  Fiek- 
er'f  object  was  to  benefit  the  Scholars  of  the  School,  and  that  the  Company, 

as  Governors  of  the  School,  should  apply  the  Rents  upon  tho  par- 
[  '607  ]    ticnlar  'Trusts  mentioned  in  the  Schedule,  and.  generally,  fur  the 

good  of  the  School  and  the  Scholar  elected  to  Oxford. 
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1833^AUoirney>GencnilT.  Skinnen*  Company. 

Tiiu  Inforraation  and  Bill  prayed  that  it  might  be  dcchu  lmI  that  the  Here- 
ditaments comprised  in  tho  Deed  of  Gift,  were  vested  in  tijc  Comi  auy,  and 
were  held  by  them  for  Charitable  Purposes  only,  and  not  for  their  own  Uso 
a?ul  Bencfic  ;  that  the  Rent's  oiiLdit  to  be  applied  in  and  towards  tlie  k^nstcn- 
t;iiion,  Exhibition  and  Finding  of  the  Plaintiif,  whilst  Isc  should  continue  to 
be  a  Scnaent  of  Brazen  nose  College,  and  of  the  future  Students  there  to 
be  elected  from  the  School,  and  for  the  other  Purposes  of  Trust  raentimed 
in  the  Schedule,  and  for  the  bettor  Sustentation  of  the  School ;  and  that  an 
Account  might  be  taken  of  the  Ilenta  of  the  Hereditaments  of  the  Gift  of 
Henry  Fisher^  received  by  the  Company,  and  that  they  might  be  declared 
to  be  answerable  for  the  Misappl-cntion  thereof ;  and  that  it  might  be  de- 
clared that  tl»e  Payments  to  the  Plaintiff,  his  Tutor  and  the  College,  ought 
to  be  increased,  that  it  might  be  referred  to  the  Master  to  settle  the  Amount 
of  such  Increaae»  and  to  inqaire  into  all  the  Charitable  Purposes  to  which 
the  Rents  were  applicable,  and  to  settle  a  Plan  for  the  future  Application 
thereof. 

The  Skinners'  Company,  in  their  Answer,  admitted  that  tho  Bents  of 
the  Hereditaments  comprised  In  the  Deed  of  Gift,  had,  from  182S,  amount- 
ed to  1400/.  4#. :  and  they  set  forth  an  Extract  from  an  old  Book  in  their 
possession,  (which  they  proved)  containing  an  Account  of  their  Receipts 
and  Payments  in  respect  of  their  Estates,  and  from  which  it  appeared  that, 
in  the  year  1663,  which  was  in  FUher^a  lifetime,  and  the  first 
year  *of  their  possession  of  the  Hereditaments  comprised  in  his  [  *608  ] 
Deed  of  Gift,  tho  Bents  of  those  Hereditaments  amounted  to 
10^  IBs.  Ad. ;  and  they  said  the  Surplus  of  the  Bents  of  those  Heredita* 
ments,  after  making  the  Payments  which  they  were  directed  to  make  there* 
out,  were,  in  Fither*$  Lifetime,  retained  by  the  Company,  and  applied  by 
them,  for  tho  benefit  of  the  Company,  and,  as  they  believed,  with  iVsAcr's 
knowledge  and  consent,  he  being  a  Member  of  the  Company  ;  and  that  all 
the  Surplus  Bents,  from  the  time  of  making  the  Deed  of  Gift  in  Fiber's 
Idfeti  ne,  down  to  the  present  time,  after  making  the  Payments  specified  in 
the  Schedule,  had  been  applied  by  the  Company  for  their  general  Purposes, 
and  for  the  Belief  of  the  poor  and  decayed  Members  thereof,  which  they 
submitted  was  according  to  the  Intent  of  the  Deed  of  Gift :  and  they  sub- 
mitted that  there  were  no  general  pui  j  oses  of  Charity  intended,  by  Fithtr^ 
for  the  better  Sustentation  of  the  School  and  of  the  Scholar  to  be  elected 
from  ihence,  other  than  the  specific  Payments  limited  by  the  Deed,  which 
alone  Fi{<h<  r  impressed  upon  his  Gift,  and  tliat  it  was  evident  that  Fhhcr  in- 
tended that  the  Snrtilus  Rents  should  belon;:  to  the  Comi)anv  as  well  for 
their  Benefit  generally  as  for  the  poor  and  di^cayed  Members  thereof,  be- 
cause, in  his  lifetime,  there  was  a  considerable  Surplus  of  the  lienU  alter 
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making  the  Pajmentg  s|  ecified  by  tlio  Betd,  which  was  retaiaed,  the 
(jompany,  with  his  knowledge  and  consent. 

The  Aftomey-gejieral  (Sir  W.  Mome)  and  Mr.  EmdUl  in  support  of 
the  Information  and  "Bill  : 

At  the  time  when  tlie  Letters*  Pfitcrit  were  granted,  the  Skinners*  Com- 
pany were  an  existing  Corporation,  and  were  capable  of  acquir- 
[  *609  ]  ing  Lands  for  their  own  'benefit.  If  Sir  ^.  Judd  and  Fuher 
had  intended  that  the  Company  should  take  a  beneficial  interest 
in  th«r  Ptoperty,  thej  would  not  ba?e  obtained  Letters  Patent  for  the  pnr* 
poie  of  erecting  the  Company  into  a  new  Bodj.  The  object  of  the  Dooon 
was  to  establish  a  School  at  Tanhridge ;  and,  as  Judd^  daring  his  Lifetime, 
was  to  be  called  Govenor  of  the  PoeseasionB,  Be  venues  and  Goods  of  the 
School,  so,  aft^  bis  Death,  the  Company  were  to  be  newly  incorporated, 
and  called  Qovemors  of  the  PoflMinona«  Revenues  and  Goods  of  the 
SobooL  The  new  Body,  therefore,  could  not  be  mtended  to  take  Lands, 
except  for  tbe  benefit  of  the  School,  and,  aeoordingijly,  the  Letters  Patent 
anthoriae  tiiem  to  take  Lands  tn  support  of  the  Sobod  only.  JSs&er,  by  his 
Deed  of  Oift,  oonveyed  bk  Property  to  the  Company,  not  ss  the  Skinneia* 
Company,  bnt  as  the  Governors  of  the  Possasrions,  Bevennee  sad  Gk>odaof 
tbe  School,  for  tbe  better  Sostentation  of  the  Sobool,  and  of  one  Student  in 
the  ITttlTeiiity  of  (hfood.  Having  provided  for  tbe  Sdiool,  in  tbe  body  of 
the  Deed,  as  being  bis  primary  object,  be  points  ont,  in  tbe  Scbedale,  the 
other  purposes  which  are  to  be  perfonned  with  tbe  Bants,  Ptofits  and  Beve- 
nnes  of  bis  Property.  Tbe  Sefaedala  does  not  altsr  tbe  Deed,  except  so 
&r  as  it  devotes  some  of  tbe  Bents  to  the  purposes  specified  in  it  One 
of  those  purposss  was  to  provide  a  Preaeber,  who  was  to  eadiort  tbe  Com* 
pany  to  be  fkvonrable  and  bensfii^  mabitanieni  of  tba  Seboel.  It  is  dear 
then  diat  Fuktr  intended  tlutt  tbe  wbde  of  tbe  Bents,  ezeept  so  much  aa 
were  sabtracted  by  tbe  Scbedale,  should  be  applied  accord  lug  to  the  Deed, 
No  intention  to  benefit  the  Skinners'  Company,  appears  in  any  part  of  the 

Deed  or  of  the  Schedule. 
[  'eiO  ]  •The  Act  of  the  14th  of  Elizaboth  Is  intituled,  "  An  Act  for  the 
better  and  fui'ther  Assurance  of  certain  Lauds,  kc.  to  the  Main- 
tenance uf  the  Free  Grammar  School  at  Tonbridge  in  the  Couiily  of  A"<pnt.*' 
The  Lands  in  question  are  part  of  the  Lands  on  which  that  Act  operates; 
and  the  Recitals  of  it  identify  the  purposes  for  which  Fiiher  conveyed  his 
Lands,  with  the  purposes  for  which  he  conveyed  the  Lands  of  which  he  was 
a  Trubteofor  Judd.  The  recitals  contain  no  mention  of  any  Claim  by  the 
Company,  for  their  own  benefit  ;  and,  though  that  Act  was  applied  for  and 
obtaiuwd  by  the  Company  themselves,  the  only  Uses  and  Intents  fur  ^vhleh 
the  lisnds  are  thereby  con^Lrmed  to  the  Company,  are  the  Bustentation  of  the 
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School,  and  of  one  Stndenl  in  the  Uuivenity  of  Oxford.  The  Mote  observa- 
tions may  be  made  with  respect  to  the  Act  of  the  Slst  of  Elizabeth.  That 
Act  draws,  more  distinetty  than  the  Letters  Patent  had  donoi  the  Line  be- 
tween the  old  and  the  new  Corporation.  We  submit,  therefore,  that  it  is  as 
clear  as  language  can  make  it,  that  FWher  dedicated  the  whole  of  the  Prop* 
ertj  comprised  in  his  Deed  of  Gift,  to  Charity  ;  and,  if,  when  he  came  to 
direct  the  purposes  for  which  the  Rents  were  to  be  applied,  he  did  not  ezhanst 
them,  the  Court  must  direct  a  scheme  for  the  future  management  of  the 
Property.  Tht  AUom^general  v.  Skmnen*  Company  (a) ;  The 
Aitwmtjf'generdl  The  Mayor  of  Brittol  (6);  The  Aitorne^gcneral  v.  2%s 
Corporation  of  Cooeniry  (c)  ;  The  Attorney-general  ?.  Arnold  (ci)  /  Th$ 
Attorney-general  t*  The  Haherdaehere^  Company  (e) .  The 
School  and  the  Student  in  the  ^Untversitj,  were  not  parties  to  the  [  *611  ] 
Agreements  stated  in  the  Information,  and»  therefore,  cannot  be 
•flfocted  by  them. 

Sir  £.  Sagden  and  Mr.  Lovat  for  tho  Defendants,  the  Skinners'  Com- 
pany : 

In  order  to  show  that  the  Skinners'  Company  are  not  entitled  to  the 
SarplusEeots  for  their  ownbenefit^  it  must  be  made  to  appear,  according  to 
the  Cases  whicb  have  been  decided  on  the  subject,  either  that  tliere  is,  on 
the  face  of  Fuhern  Deed,  a  clear  intention  to  f^edicate  the  whole  of  the 
Property  comprised  in  it,  to  Charity,  or  that  the  Varments  directed  by  him 
to  bo  made,  exhausted  the  whole  of  the  Rents  at  the  time.  The  Attorney- 
general  V.  3fai/or  of  Brittol  (/).  A  Gift  lor  sju  cific  purport  cannot 
carry  with  it  more  than  is  provided  for  those  purposes.  The  enutno ration 
of  certain,  particular  objects  and  purposes,  is,  impliedly,  and  exclusion  ot 
the  general  intention.  If  Finher  had  int  ij  led  that  the  School  should  take 
the  residue  of  the  Rents,  it  would  have  been  easy  for  him  to  have  said  go. 
Therefore  he  had  no  general  intention  to  benetit  the  School,  Nor  did  he 
intend  the  Student  in  the  University)  to  have  more  than  the  Sum  which  he 
gave  him.  The  63*.  ^d.  arc  not  given  to  him,  for  his  Exhibition  and  Find- 
ing there,  but  totcarde  his  Exhibition  and  Finding  there.  The  Founder 
has  expressed  his  intention  as  to  the  purposes  for  ^vhich  the  Rents  were  to 
be  applied,  and  this  Court  cannot  go  beyond  those  purposes.  This  Case 
flien  does  not  fall  within  the  First  Class  of  Cases.  Kor  does  it  range  itself 
under  the  Second  Class.  Fisher  knew,  when  he  made  the  Gift,  that  the 
Benta  amounted  to  IQh  18s.  4d.,  and  the  Payments  which  he  directed  to 

(a)  5  i\Tatl!]  irn     See  206.  (6)  2  Jac.  A  Wnlk.  194.  SoeSlft. 

(c)  3  Madd.  363.    See  858.  {d)  Show.  P.  C  22. 

(c)  4  Bro.  C.  C.  103 i  S.  C.  1  Yes.  jui.  (/)  See S  J. 4  W. S17. 
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be  made,  amoimtad  to  dl.  odIj,  lo  that  lit  must  have  knoim  that 
[  *612  ]   tiiei«  would  *t>e  a  snrpliu.  He  lived  for  seTeial  yean  after  he 

had  executed  the  Deed,  and  8aw»  .without  objection,  how  the 
Rente  were  applied.  In  queetlons  of  this  sort,  contemporaneous  usage  is 
of  great  weight,  and  especially,  where  the  Founder  waa  alive  at  the  time, 
and  saw  how  the  Bents  were  applied.  One  of  the  objects  of  the  Founder, 
was  to  benefit  the  Corporation,  which,  at  that  time,  was  conddered  a  Qod- 
Ij  and  Pious  use ;  and  he  has  expressed  an  mtention  to  benefit  certiun  poor 
and  decayed  Men  and  Women  of  the  Company.  The  direction,  in  the 
Schedule,  that  the  Preacher  should  exhort  the  Compauy  to  be  favourable 
and  beneficial  Maintainers  of  the  School,  is  referrible  to  their  being  Trus- 
tees, for  the  School,  of  large  Estates,  independently  of  those  comprised  in 
the  I)ce(l  of  Gifc.  If  ihe  Theljvrd  School  Case  were  now  to  be  decided, 
it  wouiJ,  according  to  what  Lord  Eldon  sajs,  iu  Tht  AUorney-yeiiual  v. 
27<i.  JIayor  of  Bristol,  be  decided  differently  (^).  Lastly,  it  was  said 
that  the  Companj  could  not  talvo  for  their  own  benefit,  as  they  had  no  Li- 
cence to  hold  in  Mortmain  :  but  that  is  a  gratuitous  assertion ;  for  the 
Plaintiff  cannot  know  what  Licences  the  Company  have  ;  and,  besides,  the 
question  is  what  was  the  Intention  of  the  Founder  when  he  executed  the 
Deed. 

Mr.  Bethtll,  for  Brazen-noae  Coiiege. 
The  Vice  CuANCELLOR : 

In  this  case,  Mr.  Menry  Fisher  executed  a  Conveyance,  dated  the  4th 
April  in  the  4th  year  of  Queen  Elizabeth,  reciting  tiiat  he  was  instigated 
by  Piety  as  well  for  the  better  Sustentation  of  the  Free  Grammar  School 
of  Sir  Andreio  Judd,  as  for  the  Sustcntation  of  a  Student  in  the  Universi- 
ty of  Oxford,  and  he  gave,  granted  and  confirmed  to  the  Mas* 
£  •613  J  ter.  Guardians,  and  •Commonalty  of  the  Mystery  of  Skinners, 
in  London,  Governors  of  the  Possessions,  Revenues  and  Gooda 
of  the  School,  certain  Tenements,  which  are  particnlarlj  described,  to  have^ 
hold  and  enjoy  the  same,  to  the  Master,  Guardians  and  Gcmmonalty  of  the 
aforesaid  Mystery  of  Skinners  of  London^  QoTemors  as  aforesaid,  and 
their  Successors,  to  fulfil  the  Works,  Uses  and  Intentions  in  a  certain 
Sehedole  annexed  thereto.  It  is  observable  that,  by  this  Instrument,  though 
he  professes  to  be  moved  by  Piety  for  the  better  Sustcntation  of  the  School, 
and  also  for  the  Sustcntation  of  one  Student  in  the  Universiiiy  of  (k^ordf 
yet,  in  the  same  sentence,  he  grants  the  Tenements  to  the  Master,  Guar- 
dians and  Commonalty  of  the  Mystery  of  Skinners,  Cfovemors  ss  aforesaid, 
to  fulfil  the  Works,  Uses  and  Intentions  expressed  in  the  Schedule^  When 

{si  a6eaj.4W.so7. 
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we  look  at  the  Scbedole^  we  ibd :  The  good  Works,  Useft  and  Intents 
proposed  and  intended  bj  Benty  Fithir^  named  in  the  Deed  to  this  Sched- 
ule annexed,  to  be  done,  accomplished  and  performed  for  oyer,  inth  the 
Kents,  Profits  and  Berennes  of  the  Honses,  Tenements  and  Hereditaments 
in  the  said  Deed  indented  comprised,  as  followeth  in  this  Schednle  (that  is 
to  wit.)    [His  Honor  here  read  the  Schedule.    See  page  599.] 

This  is  the  only  Document  that  deserves  any  consideration  for  the  pur- 
pose of  deciding  this  Case,  because  the  t^o  aubscqucnt  Acts  of  Parliament 
do  not,  at  all,  v;iry  any  intention  tiiat  is  expressed  in  this  Instruinoit,  Init 
merely  have  the  effect  of  confirming  the  Grant,  to  the  Master,  AVardcna 
and  Commonalty  of  the  Skinners'  Company,  (who  were  made,  by  the  Tict- 
ters  Patent  of  Edward  the  6th,  the  Governors  of  the  Revenues  and  l*os- 
sessions  of  the  School,)  just  as  it  was  made  by  Fisher. 

•The  Deed  sets  out  with  declaring  that  the  Donor  is  moved  by  [  •Sl^  ] 
Piety  for  the  better  Sustentation  of  the  School  and  for  the  Sus- 
tentation  of  one  Scholar  in  the  Univtrsity  of  Oxford:  but  it  is  oljvious, 
wLuii  we  look  at  the  Uses  expressed  in  the  Schedule,  that  he  has  carried 
his  Intention  beyond  merely  providing  for  the  better  Sustentation  of  tlio 
School  and  of  the  Fchular  in  the  University,  because,  in  the  first  place,  ho 
expressly  directs  that  there  should  be  a  Payment  ma  lo  to  the  College  as 
distinct  from  the  Scholar,  for  the  purpose  that  they  may  be  good  to  the 
Scholar,  and  may  assist  the  Governors  of  the  School  in  the  Election  of  a 
Master  and  Usher  ;  and  he  directs,  with  respect  to  the  Four  Tenements 
which  were  held  by  the  Tenants  whose  Names  avo  mentioned,  that  they 
should  be  for  ever  bestowed  upon  such  poor  and  decayed  Men  or  Women 
of  the  Company,  as,  in  the  discretion  of  the  Company,  should  be  thought 
meet ;  so  that  there  is  a  direct  benefit  given  to  the  Company,  by  their  be- 
ing empowered  to  bestow  these  Tenements,  at  certain  low  Aents,  npon  de- 
eayed  Men  or  Women  of  the  Company. 

It  appears,  hj  an  old  Book  which  was  produced,  that,  at  the  time  when 
this  Chrant  was  made,  the  Yearly  Rents  of  the  Tenements  in  question, 
aaonnted,  altogether,  to  101.  13«.  Ad.,  and  that  the  whole  Sums  of  Money 
which  were  to  be  distributed,  including  the  Four  Annual  Rents  of  6«. 
M.  only  amounted  to  72.  6«.  Sd. ;  therefore,  there  was,  at  the  time  when 
the  Grant  was  made,  a  manifest  Surplus ;  and  it  was  contended,  by 
tiiis  WoraMiion,  that  that  Sorplns  was,  in  effeet,  giYen  for  «  Charitable 
Purpose,  and  that  the  Chnttable  Par|>0Be  waa  the  support  of  the 
Orammar  Sehool  at  ItmbHdffe,  Now  the  Bnle  of  Law  is 
that,  if  it  appears,  ^lpon  tiia  of  the  Xnatrument,  tiiat  the  [  *615  ] 
whole  Bents  of  an  Estate  are  gfren  for  Charitable  Purposes, 
the  subsequent  Increase  of  tiie  Bent  beyond  the  Sums  speeified,  shall  be 
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considered  as  deroted  to  the  ChariUblo  Purposes  expressed ;  and  also  if, 
irltbout  any  soch  apporliooment  of  the  whole  of  the  Beats  of  the  Estate 
at  the  time  when  the  Grant  was  made,  there  be,  vpon  the  face  of  the  Li- 
strnment,  an  express  Declaration  that  the  whole  Profits  of  the-Eatate  shall 
be  applied  to  Charitable  Purposes,  all  the  Profits,  how  much  soever  they 
may  be  increased  at  any  future  time,  are  applicable  to  thoee  Charitable* 
Purposes.  But,  in  this  Csse,  it  is  plain,  from  the  account  contained  in  the 
old  Book,  that  there  was  no  devotion  of  the  whole  of  the  Rents  to  Obaritar 
ble  Purposes :  neither  can  it  be  collected,  from  the  words  of  the  Grant, 
Hiat  any  soch  devotion  was  intended  by  the  Donor.  And,  moreover,  there 
has  been  a  uniform  Usage,  from  the  time  when  the  Grant  was  made,  for  the 
Skinners'  Company  to  take  to  themselves,  and  apply  to  their  own  use,  the 
Surplus  of  the  lleverinc3  beyond  what  would  satisfy  the  several  Sunns  mak- 
ing  collectively  the  ()/.,  ai.a  ihc  Four  small  Sums  which  were  t)ic  llents  at 
wliich  the  suiali  Tenements  were  to  be  let  to  Utt;aycd  Mtn  and  Wtimon. 

Ill  llio  Case  of  Tht  Attorney  yentral  v.  Tfte  Mayor  of  Bristol,  hovd  Ul- 
don,  S(.eakiii«»  of  wUai  Lord  Coktt  had  laid  Hown  to  be  the  Law  in  the  Thet- 
ford  School  Cas:^,  says :  Unless  1  am  mistaken,  there  are  many  Cases  to 
be  fuund,  in  botli  ihe  Uaiversiries,  where  Land  has  been  given  of  a  greater 
value  than  the  Amount  of  the  Ciiarges  (which  have  been  for  Scholars,  Ex- 
hibitioners, and  so  on)  upon  that  Land,  and  where,  in  point  of  fact, 
£  *616  J  the  Enjoyment  has  been  tliis  :  the  Charges  have  been  made  *good 
from  time  to  time,  and  the  burplus  has  been  laVen  bv  the  College 
itself;  and,  I  believe,  if  this  were  considered  an  imprnpcr  application  of  their 
Funds,  it  would  have  the  effect  of  disturbing  the  Distribution  of  the  He  ven- 
ues of  many  of  the  Colleges  in  both  Universities  (A)."  And  Lord  Holt,  in 
giving  Judgment  in  The  Attorney- general  v.  The  Mayor  of  Coventry^  says: 
I  do  agree  there  is  no  Statute  of  Limitation  shall  bar  a  Charity  ;  but,  in  a 
thing  that  is  obscure  and  dark,  and  there  hath  been  an  Enjoyment  for  a  long 
time,  I  think  an  Enjoyment  for  a  long  time,  without  Interruption,  is  a  great 
Evidence  of  a  Right ;  for  quiet  Enjoyment  for  a  long  time,  does  presume  a 
rightful  Enjoyment  (t).''  Now  we  find,  by  the  Deeds  of  Compromise  which 
were  successively  entered  into  between  Skinners*  Company,  as  Guardians  of 
the  School,  and  Brazen-nose  College,  that  the  Payments  which  were  appoint* 
ed  by  FUher'9  Deed  not  having  been  made  for  a  long  lapse  of  Years,  the 
Skinners'  Company  entered  Into  a  Compromise  with  the  College ;  and  the 
Company,  assuming  to  deal  with  the  Surplus  Bents  as  their  own  Property, 
contracted  to  pay,  to  the  College,  certain  increased  Sums,  in  respect  of  the 
past  Arrears.  That,  therefore,  manifestly,  was  a  dealing  between  the  Skin* 

{k)  Sm  a  Jm.  4  Walk.  SI7,  (0  8m  8  Madd.  SSS. 
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nert*  Company  and  Brasea-noge  College,  in  which,  if  there  had  been  a  pre- 
tence for  saying  thtt  the  whole  B«nt8ef  the  Eltate  given  by  Fiiher^a  Deed, 
were  to  be  applied  to  the  Charitable  Parpoees,  Braaen  nose  College  might 
have  said  that  they  were  entitled  to  a  proportionate  part  of  the  Increase  of 
the  Revenues.  But  no  such  Right  has  ever  been  set  up.  And,  therefore, 
though  there  was  a  Failure,  on  the  part  of  the  Skinners'  Coujpa 
ny,  to  pay,  antecedently,  to  Brazen-nose  College  'what  was  real-  [  'GIT  j 
ly  due,  the  Matter  was  settled  between  them,  h\-  the  Skinners' 
Cijmpany  giving  to  the  College  something  which  was  not  received  before, 
and  which  they  had  not  demanded. 

When  this  Case  was  arj^ued,  as  much  as  IngcTiulty  would  allow,  wa-  mnde 
of  the  fact  that  t!ie  Grant  was  made  to  the  ?^kinners'  Companvi  iti  their 
character  of  Governors  of  the  Pos^espion?  nrul  Hevenucs  of  Tonbndje  School : 
hut  ttiere  is  nothing  substantial  in  that  Argument.  For  gome  reason,  which 
does  not  very  clearly  appear,  but  which,  I  suppose,  wrts  founded  upon  the 
particuhir  state  of  the  Times,  it  was  thought  necesaiary  to  give,  to  the  then 
existing  Corporation  of  the  Skinners,  a  new  Denomination  in  a  Corporate 
character,  whereby  they  should  become  the  Governors  of  the  Possessions  and 
Revenues  of  the  School ;  and,  therefore,  when  Fisher  intended  to  make  a 
Conveyance  for  the  Benefit,  to  any  ei^tent,  of  Tonbridge  School,  the  Con- 
Tajanee  would,  of  oonrse,  be  made  to  the  Skinners'  Company,  as  such  Oov* 
ernors. 

My  Opinion  is,  that  there  is  nothing  which  places  this  Case  within  the  op- 
eration of  the  Rule  hid  down  in  the  Thefford  Mooi  Case,  or  within  the 
operation  of  the  Role  which  was  laid  down  in  The  Attorney- General  y,  Ar- 
nold :  but  X  have  the  sanction  of  Lord  Eldon  in  saying  that  long  Enjoyment 
ought  to  protect  this  Body  in  the  Possession  of  that  which  it  has  held  unin- 
terruptedly ;  and  also  of  Lord  HnU^  who  was  of  Opinion  that,  even  whera 
the  Matter  is  obscure,  long  Enjoyment  without  Interruption,  is  great  Evi« 
dence  of  a  Bight.  In  this  Case,  however,  the  Idatter  is  not  obseure,  and 
the  Skinners'  Company  have  had  long  and  unintermpted  Enjoy- 
ment ;  *and,  consequently,  the  Information  and  Bill  must  be  dit-  [  *618  ] 
missed  with  Costs. 

Dismiss  the  Information  and  Bill,  with  Costa.  Declare  that,  accordmg  to 
the  true  Construction  of  the  Deed  of  Gift  and  the  Schedule  thereto,  and 
the  said  Acts  of  Parliament,  the  Skinners'  Company  are  beneficially  entitled 
to  the  Surplus  Bents  and  Profits  of  ths  sdd  Messuage,  &c.,  after  providing 
for  the  Payments  directed  to  be  made  by  FUher^  by  the  Deed  of  Gift  and 
the  Schedule  (k). 

(ij  a«B  ill  f»  Jbrdwi'*  Ch  riiy,  ante,  971. 
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Look  «.  Foon. 
Look  v.  Gois. 

ElCOAAD  V,  00U« 
188a:  l9ihS»utmry.-^WUl.---Bew>eati(mj-'Bteov«rg, 

^.devised  EUtatf«i  of  wliicli  he  hail  only  the  EqnitaWe  Fee,  and,  afterwards,  agreed  to  sell  Part 
of  the  Estates,  and,  to  remove  an  Objection  taken  hy  the  Parchastr  but  %vbirb  was  not  well 
foanded,  be  soffered  a  BeeoTeiy.  ilcld  that,  though  the  Bectveiy  was  au  Eqaiubie  000 
ftud  the  purpose  for  whidi  It  ivas  •nffend  m»  expresalj  mntioMd  in  tfie  Dwd  dedsiing 
Ums,  and  though  die  Limitations  thereby  mede  of  Ae  Rwiwljf  intended  to  fie  fold, 
wore  preoHoly  the  same  as  before  the  Recover/,  nd  mm  «aqn«l80d  tO  bC  in  leitontioa  tad 
con&cmatkm  of  them,  the  Will  was  xeToked. 

The  BUI  stated  that  Htnry  Foote  was,  at  the  time  of  inakin<T  his  Will  and 
of  his  Death,  smsed  of  certain  Real  Estates,  and  had  power  to  appoint,  by 
Will,  certain  other  Real  Estates  ;  and  that,  by  his  Will  dated  the  iJlst  of 
January  1805,  and  duly  ex(  cuted  and  attested,  he  confirmed  to  his  Wife, 
Honor  Foote,  a  certain  Ann  uityor  Yearly  Rent-charge  of  100^.,  charged  on 
and  payable  out  ol"  his  Lands  in  St,  ClerrunVs  therein  mention- 
[  "BW  ]  ed,  to  which  she  -was  entitled,  durinp  her  Life,  •uudcr  and  by 
virtue  of  the  Settlement  therein  mentioned  :  and  lie  tliereby 
gave,  devised  and  appointed  all  his  Messuages,  Bartons,  Farms,  Lands,  Ten- 
ements, Rent?  nnd  Tlercditamcnts  whatsoever,  and  all  Parts  and  Purparties 
thereof,  situate  in  the  several  Parishes  of  jSt.  ClemenCs  and  Truro,  in  the 
County  of  Cornwall,  and  of  Chulmleigh  and  South  Molton,  in  the  County 
of  Devon,  and  all  other  his  Freehold  Lands  and  Hereditaments  whatsoever, 
to  the  Defendantp,  John  Thomas  ft&d  William  Kanlake,  their  Heirs  and  As- 
signs, to  the  Use  of  the  said  J.  Thomatdaxd  W.  Karslake,  their  Executors, 
Administrators  and  Assigns,  for  the  term  of  1,000  jevt  next  ensuing  the 
day  of  his  Death ;  and,  finm  and  after  the  expfatiDn  or  other  sooner  deter- 
mination of  the  said  Term,  and,  in  the  meantiiiie»  anbjaet  thereto  and  to  the 
said  Annuity  or  Rent-charge  bo  payable  thereout  as  aforesaid,  to  the  Use  of 
tihe  said  M^nor  FooU  and  AMm  MMon^  for  their  jcunt  nataral  LiTes,  ko* 
ke. 

The  Bill  forther  stated  ilit^  by  Itidoatans  of  Leas*  aiid  Belease  of  the 
28d  and  24th  of  NoTembei  1807,  the  Release  bmng  made  between  Rewf 
iboteand  JS»»orhls  Wife^of  thefinlpartyC  Ibrs^  and  the  said  If.JKar 
Mee^  of  the  seoond  part,  Jckn  Burgett  EatMot  and  fho  said  J.  ThomM^ 
of  the  third  part,  Jouff^  ESngy  of  the  fourth  part,  and  the  said  WUUam 
Karilake^  of  the  fifth  part,  after  reciting  that  Hmrif  FoaU  became  Tenant 
In  Tail  m  possession  nnder  the  Will  <^  Benrif  JWa,  then  late  of  Zambtttenf 


Digitized  by  Google 


GASES  IN  CHAKGEEY. 


621 


1888. — Ixjck  V.  Footc. 

in  the  County  of  Cornwall  deoetfled,  dated  the  25th  day  of  June  1755,  of 
the  Mesffoages  and  Hereditaments  thereinafter  described  and  thereby  releaa* 
ed  or  otbenrise  aasnred ;  and  that,  by  Indentnrea  of  Loaae  and  Release  of  the 
81flt  of  May  and  let  of  June  1790,  and  by  a  Oommon  Becovery, 
tiie  ^Menaages  and  Hereditaments  first  thereinafter  described,  [  *620  ] 
«nd  thereby  releaaed,  were,  together  irith  other  Hereditaments 
sinee  sold  by  Henry  Foote^  eonveyed  and  assured  to  the  use  of  Senrt  FotfU^ 
for  Life,  with  Bemamder  to  the  nse  of  snoh  Persone  and  for  such  Estates, 
and  in  each  manner  as  Mnnrif  Foote  ahoold,  by  writing  under  his  Hand  and 
Sealdnly  eieonted,  or  by  his  last  Will  and  Testament,  devise,  lease,  release, 
Gonyey  or  appoint,  and,  in  default  thereof,  to  the  use  of  the  Heirs  of  the 
Body  of  JBbiyy  fbete,  with  divers  BemainderaoTer;  and  that,  by  ludentures 
of  Lease  and  Release  of  the  18th  and  19th  of  Dee.  1795,  the  Release  being 
made  between  Mmry  Foole  of  the  first  part,  Mmor  Mdrthy  Spinster  of  the 
second  part,  George  Pooh  and  FivOor  Thomao  of  the  third  part,  Comdiui 
Mtroh  and  WUUtm  KarMte^  of  the  fourth  part,  and  J.  B,  Kartlako  the  El- 
der and  Mn  29bmaf,  'of  the  fifth  part,  (being  the  Settlement  on  the  Mar- 
riage of  Senry  Foote  with  JBtonor  his  H^fe,  then  Sbnor  Martha  Spinster), 
Henry  Foote  granted  and  eonveyed  unto  the  $aid  G-eorge  PocU  and  Proctor 
Thomas,  their  Heirs  and  Assigns,  divers  If  essuages  and  Hereditaments  therein 
described,  and,  amongst  others,  the  Messuages  and  Hereditaments  first  there- 
inafter mentioned  and  thereby  released,  To  hold,  unto  the  said  George  Poole 
esAProcUr  TJioiuas  ami  their  Heirs,  to  the  use  of  llcnry  Foote  and  his  Heirs 
until  the  Man  iii'.'o.  and,  after  tlie  Solemnization  thereof,  to  the  use  of  Henry 
Foote,  for  L:le,  with  Remainder  to  the  use  and  intent  that,  after  his  Decease, 
Honor  Marsh  might  receive,  out  of  the  said  Hei  c  lltaments,  an  Annuity  of 
100^,  tor  her  Jointure  and  in  lieu  of  Dower  and  Thirds,  with  the  usual  |  o  wers 
of  Distress  and  Entry  for  enforcing  Payment  of  the  Annuity,  and,  subject 
thereto,  to  the  use  of  Conielius  31arsh  and  William  Aardake, 
their  Executors,  'Administrators  and  Assigns,  for  a  terra  of  99  [  *621  J 
Years  from  the  death  of  Henry  Foote,  upon  certain  Trusts  for 
better  securing  the  Annuity,  with  Remainder  to  the  use  of  J".  B.  KarsIaJce, 
the  Elder,  and  John  Tfwrnas,  their  Fxocutors,  Administrators  and  Assigns, 
for  a  term  of  1,000  years,  upon  certain  Trusts  for  raising  Portions  for  the 
Children  of  the  Marriage,  with  Remainder  to  the  right  Heirs  of  Henry 
Foote  ;  and  after  further  reciting  that  dovbts  had  arisen  whether  the  In- 
dentures  of  Leauand  Release  of  the  ISth  and  19lh  of  December  1795, 
operated  at  oil  A^^pomtment  in  exercise  of  the  Power  of  Hemy  Foote^  and 
that  it  was,  on  that  account,  deemed  expedient  that  a  Common  Recovery 
should  be  suffered  of  the  Hereditaments  6rst  thereinafter  described  and 
leleased,  and  ^toA  Foote  had  agreed  to  sell  the  Messuage  and  Hereditaments 
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thereinafter  described  to  be  in  the  occupation  of  John  BligH^  loakeepery 
and  was  desirous,  and  Honor  bis  Wife,  and  (as  far  as  they  were  interest 
ted),  Corneiim  Manh,  William  Kanlakt^  John  B,  £arslake,  the  elder, 
and  John  3!komM  had  oonsented  that  the  said  Messuage  and  Hereditaments 
should  be  exonerated  from  the  B«nt-charge  of  100^.  and  from  the  Por- 
fioDB  provided  for  the  Children  (if  any  there  should  be)  of  Ibe  Marriage, 
and  that  Foote  had  agreed  to  charge  the  HereditamentB  aeeo&dljr  therein 
described  and  released,  with  the  payment  of  the  100/.  a  year,  and  of  the 
Portions,  and  that  it  was  deemed  advisable  that,  f<»r  iki  purpae  iff  ao- 
eomflUhmg  the  mid  Arrangement  and  Agreement^  FoaU  sboold  make  the 
Appointment  and  Conveyance  theremafker  contained,  and  that  he  and  bis 
Wife  shoald  join  in  the  Recovery  thereinafter  agreed  to  be  snffered,  and 
that  Oonw^Ncs  Mast$h  and  WUUam  Karslakef  John  BurgetB  Kardaka 
the  elder,  and  John  Tk^nm^  shoold  Snrreader  the  several 
[  *622  ]   Residnes  *of  the  said  Terms  in  the  Hereditaments  agreed  to 
be  sold :  It  was  witnessed  that,  in  paisuance  of  the  Agreement, 
Foate^  in  eiereise  of  the  Power  reserved  to  him  bj  the  Indentures  of  the 
81st  of  May  and  1st  of  June  1790  and  Common  Beeovery  suffered  in  pur- 
suance thereof,  did  appoint  that  the  Messuages  and  Hereditaments  first 
thereinafter  described  and  thereby  released,  should,  thenceforth  remain  and 
be  to  the  use  of  the  said  Jo$epk  SSng^  his  Hein  and  AsBi<;iis,  subject  to 
the  Tmts  and  for  the  Purposes  thereinafter  declared  concerniog  the  same  s 
And  it  was  further  witnessed  that,  in  further  performance  of  the  Agreement, 
Henry  Fw/U  and  Honor  his  Wife,  did  release  to  Jos^  Sing^  his  Hein  and 
Assigns,  the  Messuage  called  the  JM  Lkm  hm,  situate  in  the  Borough 
of  Truroy  then  in  the  occupation  of  Jeikn  BligU,  and  all  other  the  Me8> 
Buages  and  Premises  tfaerdn  particularly  mentioned  and  thereby  describ- 
ed to  be  situate  in  the  Parish  of  ^K.  Mary  in  Truro,  and  all  that  Messuage 
situate  in  Lenesyn- Street  in  the  Parish  of  Kenioyn,  in  ComwaU,  and  also  the 
capital  Messuage,  Barton  and  Farm  called  Xom^eMon,  together  with  the 
TitliLd  thereof,  and  the  Lands  and  Tenements  called  Par wn^^am,  and  all  oth- 
er the  Messua<^es  and  Picmitca  therein  described  to  be  situaic  io  the  Parish 
of  St*  (JLemmCi  in  the  said  County,  and  aUo  all  thoie  Closes  biuiate 
in  St.  ClemenVa  aforesaid,  and  tho  Quay  or  Timber-yard  situate  in  the 
said  Parish,  and  all  other  the  Messuages  and  Hereditaments  of  which  Foote 
or  any  Person  in  Trust  for  him  was  seised,  at  Law  or  in  Equity,  for  an 
Estate  Tail  in  Possession,  or  of  an  Estate  of  Freehold  in  Possession  with 
ft  remote  Remainder  in  Tail,  and  which  were  situate  in  St.  Mary's  in 
Truro,  St.   Clement'' 8  and  Ktmcyn  in  C<miwall:  To  hold  the 
f  *62B  ]    same  unto  nud  to  the  use  of  J'.'srjJi  King^  his  *Heirs  and  As- 
signs, to  th«  Intent  that  he  mi|^t  be  Tenant  of  the  Freehold  for 
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Buflfering  ft  ReeoTorj  thereof,  which  ehoald  enure,  as  to  all  those  lieitaegei 
and  Hereditameots  Ihereinhefore  deeerihed  to  he  id  the  ocenj^tiioa  of  the 
said  John  BUgU,  with  their  Appurtenances,  part  of  the  eaid  Estates  and 
Firemises,  to  the  use  of  eneh  Person,  frc.  as  FooU  should  a|  puiot,  and,  in 
default  thereof,  to  the  nee  of  FoaU  ibr  Life,  with  Remainder  to  the  use  of 
Uie  said  WiXXkm  Kardake^  for  the  Life  of,  and  in  Trust  for  Jbofa,  with 
Benuunder  to  the  use  of  Foote^  his  Heirs  and  Assigns ;  and,  as  to  the  capi- 
ta) MesSQage^  Barton  and  Farm  called  Lem^Bon,  with  the  Tithes  thereof, 
and  the  said  Lands  and  Tenements  caUed  Mamogne  otherwise  Manthogg^ 
other  part  thereof,  to  the  vm  of  Foote  for  Life,  and  with  the  same  Power  of 
Leasing  as  was  contained  in  the  Settlement  of  tlie  19th  of  December  1795, 
and,  after  the  Decease  otFooU^  to  the  use  and  intent  lIiilI  hi^^  Wife  inif^ht  re- 
ceive, out  of  the  last-mentioned  ^lessuages  and  Hereditaments,  u  Yearly 
Rent  eiiarge  of  100/.  by  tvay  of  lie&toration  or  Confimation  ofy  or  Substitu- 
tion for  the  like  Yearly  Rent-charge  limited  to  her  by  the  Settlement,  for 
her  Jointure  and  iu  bar  of  Dower,  and  pavablo  in  like  manner  as  aforesaid  j 
and,  after  the  Decease  of  Foofe,  and  subject  to  the  I  lent  charge,  to  the  use 
of  Cornelius  Mars  J:  unl  l\  tUiain  Kardakt  for  99  Years,  by  v;ay  of  lie- 
Bivrcrtion  and  ConjirmaLion  of  the  Term  of  99  Years  so  limited  to  their  iise 
as  aforesaid^  and,  after  the  determination  of  that  Estate,  to  the  use  of  tho 
said  John  Burgens  Kar^iake  the  elder,  and  John  'Fhoiiias^  their  Executors, 
Administrators  and  Assigns,  for  the  Terra  of  1,0UU  Years,  by  way  of  B^. 
storation  and  Confirmation  of  the  Term  of  1,000  Years  so  limited  to  th&r 
Uie  as  aforesaid,  and  subject  to  the  Terms  of  O'  l  Years  and  1 ,000 
•Years,  to  the  use  of  J-'uotc,  his  Heirs  and  Assigns:  and,  aa  to  [  *624  ] 
all  other  the  Messuages  and  Hereditaments  thereby  released,  to 
the  use  of  FootCy  hie  Heirs  and  Assigns :  and  it  was  declared  that  tho 
Terms  of  99  Years  and  1,000  Years  were  created,  respectively,  for  better 
securing  tho  Annuity  of  lOOZ.,  and  for  raising  Portions  for  the  Children  of 
the  said  Henry  FaoU  and  his  Wife,  and  to  the  intent  that  the  Heredita- 
ments therein  comprised,  might  be  a  primary  Fund  for  the  Payment  of  the 
Kent-charge  and  Portions  in  the  Settlement  secured  to  be  paid,  without  any 
Dednetion  whatsoever  by  reaaon  that  the  Hereditaments  tiiereinbefora  limi* 
ted  to  Uie  ose  of  iTimy  JVo<s,  his  Heirs,  Appointees  or  Assigns,  or  some 
part  thereof  wove  or  vote  to  be  exonerated  ftom  the  payment  theieof  (a) 

In  Michaelmas  Term  1807,  a  Beooveiy  was  anffiiMd  in-pmraaaoe  of  4he 
last'mentioned  Indentore. 

The  Testator  died,  witfaont  Issue,  on  the  25tfa  of  Mi^  1822.  Bis  Co> 

(a)  Th«  above  is  n  mrvp.ct  Copy  of  tlM  Deed  of  ISOT,  M  it  WIS  Mt  forth  ia  the  BtkU  tad 
in  the  Office-copy  of  tke  Pacroe.  . 
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heirs  contended  that,  by  the  Indentures  and  Recovery  of  ISOT*  lui  Will 

was  revoked,  as  to  the  Hereditaments  therein  eomprised.    The  Devisees  in* 

sis  ted  til  at  those  Indentures  and  Recovery  did  not,  or  ought  not,  under  the 
circvimstances  of  the  Case,  to  be  considered  as  amouDting  to  a  revocation  ef 
the  Will  (6). 

Mr.  Pei>i/s  and  Mr.  Jacob,  for  the  PiaintifTs,  who  were  iuteieated  under 
the  Will : 

[  •625  j  Owing  to  the  peculiar  circumstances  under  which  the  'Deeds 
and  Recovery  of  1807  were  prepared  and  siijBfered,  they  did  not 
revoke  the  Will.  A  Question  was  raised,  on  belialf  of  a  Purchaser,  wheth- 
er tho  Release  of  179i>,  operated  as  an  execution  of  the  i'ower  contained 
in  the  Release  of  1790,  and  the  Deeds  and  Itecovcry  of  1807,  were  prepar- 
ed and  suffered  for  the  sole  purpose  of  removing  that  Difficulty.  The  Re- 
lease of  1807  recites  that  Doubts  had  arisen  whether  the  Indentures  of 
1795,  operated  as  an  Appointment  in  exercise  of  the  Power,  and  that,  on 
that  account^  it  was  deemed  expedient  that  the  Recovery  ghould  be  sutVercd. 
The  intention  of  tho  Parties  was  not  to  better  or  alter  the  Estate,  but  mere- 
ly to  remove  a  doubt.  By  the  Deeds  of  1807,  tho  Estates  were  appointed 
to  the  use  of  Kin^  in  Fee,  subject  to  the  Trusts  and  for  the  purposes  there- 
inafter declared.  The  Limitations  (except  as  to  the  part  of  the  Estates) 
are  precisely  the  same  as  were  contained  in  the  Deed  of  1795,  and  the 
Terms  of  Years  are  expressed  to  be  created,  bj^  way  of  Restoration  and 
Confirmation  of  the  Terms  limited  by  the  same  Deed.  There  are  soma 
Cases  in  whicli  a  Recovery  suffered,  without  reference  to  the  Purpose  for 
which  it  is  suffered,  will  not  revoke  a  Will.  Sdwm  v.  Sehvin  (c) .  In 
WilUams  v.  Oicens  (c?),  it  was  held  that  the  Conveyance  in  that  Case,  did 
not  revoke  the  Will.  The  Conveyance  and  Recovery  of  1807  were  intend- 
ed to  havo  no  effect,  if,  as  was  the  caM,  the  Deeds  of  1795  operated  as  an 
Execution  of  the  Power :  the  fonner  were  intended  to  etrij  the  Itttor  into 
effect,  not  to  alter  the  Interests  which  any  of  the  Parties  had  (ezcejit  as  to 
those  parts  of  the  Estatea  irhioh  were  ooiiv^yed  to  Foote^  to  the  usual  uses 
to  bar  Dower) ;  and,  in  point  of  fact,  there  was  no  alteration  of 
[  *626  ]  the  IntereslB.  FoeU  lad  an  eqmtoble  ^Estate  in  Fee,  and  it 
was  not  intended  to  alter,  hut  to  confirm  that  Interest.  If  a  Par- 
ty haying  an  Equitable  Estate  in  Fee  in  WkUe^e  and  Blaehaare^  and, 
having  occasion  to  snflEer  a  Recovery  of  WUte-aen  only,  soflbrs  a  Becovery 
of  both  WhUe-acrt  and  Bta^acte^  but  takes  back  precisely  the  same  Es- 
tate in  Blaek-acrt  as  he  had  before,  his  Will  is  not  revoked  as  to  it.  The 
strictness  of  the  Law  with  respect  to  the  Revocatioii  of  Wills,  has  been 

(6)  This  Caso  is  reported,  as  to  another  Question,  a»H  VoLlV.  pb  13?. 

(c)  1  Sir  W.  Bkck.  222, 261  i  S.  C.  1  Borr.  U31.  {i)  %  Ves.  jan.  ASS. 


Digitized  by  Google 


OASES  m  CHAKOSBT. 


627 


gradually  relaxed.  If  a  Man  having  an  Equitable  Interest  in  Fee,  devises 
it,  and  afterwards  takes  a  Conveyance  of  the  Legal  Estate,  to  the  same 
QSCfl,  it  is  no  Revocation:  and  it  makes  no  difTerence  M-hcther  the  Convej* 
ance  is  made  by  an  innocent  Conveyance,  as  by  Lease  and  Release,  or  bj 
Fine  and  Recovery:  those  Assnranees  have  not  that  destroctive  operation 
which  they  formerly  had.  So  if,  at  the  time  of  the  Will,  the  Legal  Estate 
is  in  and  it  is  afterwards  transferred  to  B,y  the  Will  is  not  affected ;  or 
if  the  Conveyance  or  Recovery  be  for  a  partienlar  purpose,  it  is  a  Revoca- 
tion tanto  only.  'Bat  if  a  Man  having  an  Equitable  Estate  in  Foe,  de- 
vises it,  and,  afterwards,  takes  a  Conveyance  of  the  Legal  Estate,  his  Will 
is  revoked,  if  he  takes  an  Estate  diflferently  qualified  or  modified,  an,  for  in- 
stance, if  he  takes  a  Conveyance  to  uses  to  bar  Bower,  instead  of  in  Fee, 
it  is  a  Revocation.  Panon  v.  Frwrnttn  (e).  This  proves  that  it  is  not  the 
Conveyance,  whether  it  be  by  Lease  and  Release,  or  by  Fine  or  Rocovery, 
bvt  the  different  modification  or  qualification  of  the  Interest,  that  has  the 
efiect  of  revoking  the  Will.  In  this  Case  the  Equitable  Fee  was  never  out 
of  the  Testator  between  the  times  of  making  bis  Will,  and  of  his 
Death  ;  but,  at  both  of  those  times,  he  bad  the  same  'Dominion,  [  *627  ] 
same  extent  of  Interest  and  the  same  quantity  of  Eatate.  VaW' 
ser  v.  Jeffery  (/).  Lord  Sldon  thought  that  the  Decision  in  WilUami  v. 
Owens,  was  not  Law :  but  the  ground  on  which  his  Lordship  dissented  from 
that  I)tjciaioQ,  does  not  apply  to  this  Case.  Ho  says  :  You  cannot  have  a 
Legal  Estate  in  Trust  for  yourself  (<7)."  The  Ground  of  JiOrd  Eld  n'tt 
Dissent  is  an  admission  that,  in  our  Case,  there  would  be  no  Rcvocuiion. 
We  have  a  right  to  consider  tbo  Recovery  of  1807  as  a  miM-e  Instrument 
of  Transfer :  what  took  place  in  that  Year,  was  intended  to  have  ojK  i-.ui  v.i, 
only  in  case  there  had  not  been  a  valid  Appointment  by  the  Deed  of  17!'.3 :' 
and,  a?  tliat  Deed  operated  as  a  good  Appointment,  the  Transaction  of  1807 
was  not  intended  to  have  any  operation  at  all.  Mathews  v.  Vevablea  (70  ; 
Eilbeck  V.  Wood  (t).  The  Doctrine  of  Tenure  does  not  come  into  o|.cralioa 
in  this  Case,  and,  therefore,  it  affords  no  ground  for  holding  that  tUo  Will 
was  revoked. 

Sir  E.  Sugdm  and  Mr.  Wright^  for  some  of  the  Defendants,  who  were 
Devisees  under  the  Will : 

Here  we  are  not  dealing  with  a  Recovery  of  the  Legal,  but  of  the  Equi- 
table Estate.  The  Case  of  Lord  Greenville  v.  Blyth  (/c),  shows  that  the 
analogy  between  them  does  not  hold  in  all  respects.    In  several  Cases,  it 

(e)  fmrsont  r.  Freeman,  S  Atk.  740;  see  748.   See  alfto  jU>rd  Alvatdttfi  OUcrvationi  on  tbi< 
Case,  2  Ves.jua.  599. 
(/)  8  Bon.  479.  (9)  Sm  6  Yet.  It7.  (A)  1  Bliag.  1M. 

(•)  1  Run.  aa«.  (i^)  la  sm. 
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ha?  been  held  that  a  Fine  or  a  Recovery  operates  as  an  Execution,  or  a 
CouErmation  of  an  Execution  of  a  Puwer,  where,  in  former  times,  they 

would  have  been  held  to  desLioj  the  Power.  Lord  LdctHtcr'' s 
[  '628  ]    Case  (I)  ;  Lord  'Jerset/  v.  De<nie  (m)  ;  and  Tyrrell  v.  Marsh 

(w).  The  last  Case  went  further  than  any  prior  Decision  ;  for, 
there  was  no  Intention  expressed  to  limit  the  operation  of  the  Fine  and  pro* 
vent  the  destruction  of  the  Power,  and  yet  the  Court  held  that  the  Power 
was  not  destroyed,  because  it  was  clear,  upon  the  whole  of  tlie  lostnimeiits 
taken  together,  that  the  intention  of  the  Parties  was,  merely,  to  secure  an 
Annuity.  These  Cases  show  that  Fines  and  Recoveriee  have  not  the  same 
destructive  e&ct,  against  the  intentions  of  the  Parties,  which  they  formerly 
had. 

Mr.  Knight^  Mr.  BtamUy  Mr.  Parker^  Mr.  Koe,  Mr.  liolfe^  Mr.  Wood^ 
and  Mr.  Courfene^,  appeared  for  the  other  Parties  in  the  Caose. 
The  VicB  Chancellor  : 

I  have  always  considered  it  as  settled  that  every  act  which  is  a  Be?00ft> 
tbn  of  a  Will  at  Law,  is  a  Bevocation  in  Equity,  except  where  the  objeet 
of  the  Party,  in  doing  the  act,  is  merely  to  niake  a  Security  for  payment  of 
Debts,  or  where  there  is  a  dealbg  with  the  Legal  Estate  only,  and  except 
also  in  the  Case  of  a  Partition,  in  which  last  Case,  if  there  is  a  change  of 
the  use,  the  Will  ynJl  be  revoked  (fi). 

In  this  Case,  if  the  Testator  had  been  seised  of  the  Legal  Estate,  at  the 
time  when  he  executed  the  Deeds  and  suffered  the  Beoovery  of  180T,  his 
Will  would  have  been  revoked.  I  do  not  see  how  I  caa  hold  tlio 
[  *629  ]  ReooTery,  *in  tiiis  Case,  not  to  be  a  Eevooataon,  without  expfoss- 
ly  over-ruling  Lord  Illdon*9  Decision  in  Harmood  v.  OgUmder, 

Declare  that  the  Will  of  JETenry  FooU^  deceased,  the  Testator  in  the 
Pleadingji  named,  was  revoked  by  the  Indentures  of  the  28d  and  24Ui  of 
November  1S07,  and  the  Beoovery  suffered  in  pursuance  thereof,  so  far  as 
xelates  to  the  Estates  comprised  b  the  smd  Indentures  and  Beoovery. 


SWABT  V,  DIOKON. 
laSSs  2$th  Jimeaiy^ileMtMrv-^OMte. 

A  Ueceivcr  having,  without  the  Sancllon  of  the  Conit,  defended  Actions  arising  out  of  a 
Distrc«s  for  Ri  tu  ma  te  by  hiffl  on  a  TeiMDtof  tb«  Estate,  the  Court  refused  10  aUowhim 

his  CiisH  of  the  Aclioas. 

A  PfixmoN  presented  by  the  Beceiver  m  this  Cause,  stated  that,  in  May 
(1)  1  Teat  S7S.  See  Bugd.  Pow.  Stb  Edit.  OS,  «f  m?. 

(m)  5  Barn.  &  Aid.  5SS.  (n)  3  Bing.  81. 

(•)  Bee  jMbsr  T.  JTi^^S  P.  W.  lS9,Mol«t  end  Tkkmr  t.  TSdbir.S  Atk.  74»,  elted. 
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1>;J0,  hu  was  appointc'il  Receiver  of  the  r*Ml  Estates  of  the  Testator  in  the 
Cause  :  that,  at  the  time  of  liis  Appointinenr,  the  Defendant  Hamer^  whose 
Wife  was  the  Motlior  of       Infant  PhaintifTs,  auil  Admiroistratrix  of  the  Tes. 
tator  with  his  Will  aimcxLi.  was  in  Possession  of  a  Pasture,  part  of  the  Estates  : 
that  ttie    IVtitioner,  soon  after  his  Appointment,  agreed,  with  Hamer,  for 
his  Occupation  of  the  Pasture  at  a  certain  Rent:  that,  in  April  1881,  the 
Petitioner  wiis  under  the  necessity  of  distraining  Mamer^s  Eftects  for  a  Year's 
Kent,  which  had  been  some  time  doe,  and  the  Goods  distrained,  consisting 
of  Uaj-stacks  and  other  articles,  were  aold  on  the  Premises,  but  the  Pur- 
chasers were  preventod  from  removing  them,  in  consequence  of  the  Gates 
of  the  Premises  having  been  locked  hj  Fotter^  a  Servant  of  Ramer'Sj  and 
by  his  Directions :  that  the  Petitioner,  aaeisted  by  the  Sheriff's  Offieei8« 
broke  opoa  the  Locks,  in  doing  which  thej  were  resisted  by  Foster 
and  a  nomber  of  Men  armed  with  Staves ;  and,  tbereopon,  *the    [  *6S0  ] 
Pelilioiier  obtained  a  Wanraiit  against  them,  and  they  were  boaod 
07er,  by  two  Magistrates,  to  keep  tbe  Peace,  and  to  appear  at  the  next 
Quarter  Sessions,  and  the  Petitioner  was  boand  over  to  prosecute  :  that  tbs 
Object  of  the  Prosecatbn  having  been  answered  by  the  Parehasers  being 
aUowed  to  remove  their  Parohases  withont  fiirther  Interruption,  the  Petition- 
er withdrew  the  RecogDisanee  he  had  enterd  into,  in  ddng  which  he  incurred 
some  Expenses  in  addition  to  those  incnrred  in  apprehending  and  binding  orer 
FoUer  and  his  Assistants:  that,  in  Trinity  Term  1882,  four  Aotions  were 
brought,  arinng  out  ci  the  IXstresB,  one  by  flanur,  against  the  Petitioner, 
and  two  other  Actions,  by  him,  apunst  the  Sheriff's  Officers,  for  breaking 
open  the  Oates  (in  doing  whieh  the  Petitioner  had  undertaken  to  indesnnify 
them),  and  the  fourth,  by  iWM*,«gi$B8t  the  Uajpstrates,  for  fidse  Impris* 
onment :  tiiat  the  Petitioaer,  by  the  Advice  of  his  Ooonsel,  defended  aK  the 
Aotions :  that  the  Action  against  the  SheriflTs  Officers,  was  tried  first,  and 
Emmt  was  nonsuited,  whereupon  it  was  sgreed,  between  the  Parties  and 
their  Counsel,  that  a  Juror  should  be  withdrawn  in  the  three  other  Aetioos, 
and  that  each  Party  should  pay  his  own  Costs:  that  the  Petitioner  was  ad* 
vised  that,  if  be  had  succeeded  m  those  Actions,  he  should  have  been  unable 
to  obtain  any  Costs  from  either  Earner  or  FotUr.    The  Petition  prayed  tiiat 
it  might  be  referred  to  the  MatUr,  to  tax  the  Costs,  Charges  and  Expenses 
properly  incurred,  by  him,  in  the  Prosecution  of  Fotter  and  his  Assistants, 
and  in  defending  the  Actions,  and  that  they  might  be  allowed  him  in  passing 
liis  Accounts,  or  that  it  might  bo  referred  to  the  Matter^  to  inquire  whether 
such  Costs  had  been  properly  incurred  and  ought  to  be  allowed,  and,  if  he 
should  so  find,  to  tax  and  allow  the  same. 

•Mr.  Knu//if  and  Mr.  Cooper,  for  th«  Petitioner.  [  'SSI  ] 

Sir  JS,  Suigden^  lor  the  Plaintifis. 


Digitized  by  Google 


682 


CASES  IN  CfHAKOEBT 


isaa.— Sadler  v.  Fntt 

Mr.  BeajHcs,  for  the  Defendant  Hamcr. 
Mr.  Norton,  for  the  Deieiidant  PoppUton. 

The  \lce-Chancdloi'  expressed  his  disapprobation  of  the  Conduct  of  the 
Receiver,  in  agreeing  to  let  part  of  the  Estates  to  Mr.  Uamer,  and,  espe- 
cially without  the  approbation  of  the  Master,  and  in  taking  upon  himself  to 
defend  the  Actions  without  having  previously  applied,  to  the  Court,  to  know 
whether  he  should  be  justified  in  defending  them.  His  Honor  added  that 
was  it  improper  in  a  Receiver  or  Guardian  to  do  any  acts  which  might  in. 
Tolvc  the  Estate  in  Expense,  without  first  applying  to  the  Court,  and,  if  any 
such  Application  had  been  made  in  this  Case,  the  Court  would  have  prevent- 
ed JIamer  from  proceeding  in  the  Actions  in  which  he  was  Plaintiff :  tbat^ 
as  the  Receiver  had  thooghi  proper  to  defend  the  Actions,  without  having 
obtained  the  Sanction  of  the  Court,  he  was  not  entitled  to  throw  the  Costs 
npon  the  Infants'  Estates ;  and,  if  the  Court  were  to  direct  the  Master  to 
inquire,  according  to  the  second  alternative  in  the  Prayer,  whether  the  Costs 
had  been  prcperly  incurred,  it  woald  be  referring,  to  the  Matter^  &  Qnestioa 
of  Law. 

Petition  dismissed  with  Costs,  except  as  to  the  Defendant  Bamtr. 


[  *682  ]  'Sadlsb  v.  Pratt. 

iaS3  :  29tii  January. — Appointment. 

A  LAdj  hftviiif  Four  Childran  by  her  lint  Husband,  and  Three  by  her  teeond,  and  baving  pow- 
er to  appoint  a  Fand  amongst  the  former  only,  appointed  it  amongst  dtf  her  Children  equal- 

I}-,  and  declared  that,  if  her  Cliildrcii  by  lior  first  Ilushand  should  refuse  to  sbarc  the  Fund  with 
her  other  Children,  the  whole  Fund  should  go  to  her  younj^cst  Child  !iy  her  first  Husband. 
Held  that  the  Appoiutment  was  not  whoUj  void,  but  that  the  Orst  Class  of  Citildrcn  took, 
•aeb,  one  Seveaili  of  the  Fkmd  mder  it,  and  tiio  other  Shaiea  went  to  diem,  aa  in  de&alt 
ofAppoiaiaieiit. 

By  the  Settlement  on  the  Marriage  of  James  StvVer  with  Elizabeth  TFti- 
liam!*^  dated  the  19th  of  May  1807,  a  Sum  of  Stock  belonging  to  the  Lady, 
was  settled  in  Trust  for  her  separate  use,  during  her  Life,  and,  after  her 
Decease,  in  Trust  for  her  Husband,  for  his  Life,  if  he  survived  her,  and,  af- 
ter the  death  of  the  Survivor,  in  Trust  for  all  and  every  the  Child  or  ChiL 
dren  of  the  Marriage,  or  any  such  one  or  more  of  them  exclusive  of  the  resti 
and  in  such  Parts,  Shares  and  Proportions  and  Manner^  and  at  such  Ages 
or  Times,  and  subject  to,  with  and  under  such  Powers,  ProvisoeB,  Conditions 
and  DispositioQSy  such  Dispositions  to  be  for  the  benefit  of  some  one  or  more 
of  such  Children,  as  the  intended  Wife,  by  Deed  or  by  her  Will,  should  ap. 
point;  aiid»  in  defaolt  thereof,  in  Trust  for  the  Children  of  the  Marriage  in 
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equal  Shares,  the  Shares  of  Sons  to  be  vested  in  them  at  -1,  and  ihe  Shares 
of  Daughters,  at  21  or  Marriage, whicli  should  first  happen,  and  to  be  tr;uis. 
ierred  to  them  at  the  same  Ages  or  Times  reaptatively,  if  the  same  should 
luippen  after  the  Decease  of  the  Survivor  of  the  Husband  and  Wife,  but,  if 
the  same  should  happen  durin;^  their  joint  Lives  or  the  Life  of  tiie  Survivor, 
then  immediately  after  the  Decease  of  the  Survivor  :  And  in  case  there 
sli'jul  l  be  no  Child  of  the  Marriage  "who  should  become  entitled  to  the  i  uud 
under  the  Trusts  aforesaid,  then  in  Trust  as  therein  mentioned. 

There  was  Issue  of  the  Marriage  lour  ChiMren,  the  Defendants 
James  E.  C.  Sadler^  Albinia  Sadler,   William  Braham  Sadler,    [  •633  ] 
and  the  Piamtiff,      M,  Sadler^  the  two  last  of  whom  were  In- 
fants. 

Jamei  Sadltr  died  in  hie  Wife's  Lifetime,  «od,  after  bis  Death  she  mar. 
ried  the  Defendant  WilUam  QokUnff  Maghew;  and  there  was  Issue  of  that 
Marriage  three  Childient  all  of  whom  were  Infants. 

MUaheth  Maghm^  hj  her  Will  dated  the  15th  of  September  1831,  after 
reciting  the  Power  of  Appoiotment  given  to  her  hj  the  Settlement,  appoint* 
ed  the  Fond  to  her  Executor,  in  Trust  for  her  Children  bj  both  Marriages, 
equally,  and  directed  that  they  should  reeeire  their  respective  Shares  at  the 
Age  of  25.  And  she  declared  that,  in  case  any  one  of  her  Children  by  her 
first  Husband,  should  object  or  refuse  to  share  the  Trust  Property  with  her 
Children  by  her  second  Husband,  the  Child  so  refusing  should  not  hare  any 
part  of  the  Trust  Property,  and,  in  case  all  her  Children  by  her  first  Hus- 
band should  refuse,  then  she  bequeathed  the  whole  of  the  Trust  Property 
to  the  Plaintiflf,  her  youngest  Child,  by  her  first  Unsband,  except  1,5002. 
which  she  bequeathed  to  Lcr  Daughter  i4.^6ima  Sadler. 

The  Bill,  -which  was  I'iied  by  II.  II.  SaiUer,  against  his  Brothers  and  Sis- 
ters by  both  Marriages,  prayed  that  the  Trusts  of  the  SettlemunL  aui  of 
the  Will,  60  far  as  the  same  might,  in  the  judgment  of  the  Court,  be  a  valid 
Appointment,  might  be  carried  into  execution,  and  that  the  llights  and  In- 
terests of  the  Plaintiff  and  of  the  Defendants,  might  be  ascertained  and  de- 
clared, and  tliat  the  Fund  might  be  secured. 

Mr.  Knight  and  Mr.  Jacob  for  the  Plaintiff,  contended  that, 
in  case  the  previous  Provisions  of  the  Will  •failed,  the  Plaintiff    [  *634  J 
would  lie  entitled  to  the  whole  of  the  Tru5t-fimd,  subject  to  the 
Payment  of  l.oOOl.  to  his  Sister  Albinia. 

Mr.  Pepys  and  Mr.  Monro,  for  one  of  the  Children  of  the  first  Marriage, 
said  that  the  Appointment  was  wholly  void,  and,  therefore,  the  Children  of 
the  first  Marriage  would  take  as  in  defanlt  of  Appointment ;  but,  if  the  Ap- 
pointment was  valid  in  any  respect,  the  Condition  annexed  to  it  was  clearly 
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Isa&^Bufanatt  T.  Morgaiu 

Toid,  as  bcin;;  in  fraud  of  the  Power,  and,  conaequently,  no  right  could  ariie 
through  it  to  the  Plaintiff.    Ahxander  v.  Alerandrr  (a). 

Mr.  Temple,  for  another  Child  of  the  First  Marriage,  contended  that  the 
Appointment  was  good  as  to  the  Children  of  the  First  Marriage,  and  Toid 
as  to  the  Ohildrea  of  tho  Pfcond  Marriage. 

Sir  Sugden  and  Mr.  G.  Richards,  for  the  Children  of  the  Second 
Marriage,  disclaimed  all  Interest  as  Appointees. 

Mr.  Ttmcmt^  Mr.  E»  Mmtagueasid  Mr.  Mdsrton^ppeKnd  for  the  other 
Parties. 

The  Vict'Chanedlar  said  that  the  Appointment  to  the  Foar  Children  of 
tho  First  Marriage  was  good,  except  as  to  the  Time  of  Payment,  which  was 
too  remote ;  and  that  the  Appointnient  to  the  Chihlren  of  the  Seoond  Mar 
riage,  was  void. 

Deolare  that  the  Defendants  t/ames  H.  (7.  Sadlm',  MUnia 
[  'ess  ]  Sadler,  Wmam  3.  Sadler,  and  tlie  Plaintiff  *H.  M.  Sadler,  are 
entitled  to  ona  Seventh  eaeh  of  the  Trust-Fund,  nnder  the  Will 
or  Testamentary  Appointment  of  Eliaabeth  Moffhrn ;  and  that  the  said  Will 
or  Testamentarj  Appointment  is  Toid  so  fitr  as  the  same  porports  to  postpone 
the  Payment  of  snob  Shares  nntil  the  said  ssFSral  Parties  attain  the  Ag^  of 
Twenty-five  Yearn ;  and  that  the  said  Will  or  Testamentary  Appointment  is 
not  an  eflfootnal  Appointment  as  to  the  other  three  Seveoth  Parts  of  the  Trast- 
Fund ;  and  that  the  Defendants  J,  B,  0.  SadUr,  Alhutia  Sadler  and  IT.  B, 
Sadler  and  the  Plain^  are  entitled  to  sneh  three  Serenth  Parts,  under  the 
Trosts  of  the  Settlement^  as  being  unappointed,  and  snbjeot  to  all  the  Trnsti 
and  ProiMons  in  tbe  Settlement  oootained. 


BusHNAN  V,  Morgan. 

1833  :  29th  January  and  Uth  Febniary.  Interest. 
laterMt  b  not  ptyiUe  on  a  Bam  reoonrandt  on  a  kit  toUej,  £ron  a  Ufe  lanKmoe  Gbn- 

Thb  objeot  of  this  Smt  was  to  reooTer,  from  tbe  Equitable  Aasumnce  Sode* 
ty,  Sum  <^  Money  wbieb  was  due  on  a  Policy  which  had  been  efl^tedon  the 
Life  of  a  Person  deceased,  but  which  had  been  lost.  The  Matter,  in  pu^ 
suance  of  the  Decree,  had  settled  an  Indemnity  to  be  g^?en  by  Uie  PlaintUT 
to  the  Society :  and,  on  the  Oaoae  coming  on  for  Further  Dhrections,  the  ques- 
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tion  was,  whether  luterest  ought  to  be  paid,  by  the  Society,  on  the  Sum  in- 
sured, from  the  time  at  \Nhich  it  would  have  been  payai)le  under  the  Policy. 

Mr.  Knight  and  Mr.  *  \  igram^  for  the  Plaintiff,  referred  to  TunMtaU  ?• 
Trappe8  (a)  /  and  Jjotmdes  v.  Collens  (6). 

•Mr.  Ptpyi  and  Mr.  Barber,  for  the  Defendants,  cited  Hig'  [  '^Sd  ] 
gin9  V,  Sargent  (c)  ;  Page  v.  Newman  (d)  Foster  v.  Weiton 
(e)  ;  Bar€  v.  Ridiardt  (/)  .*  and  said  that,  as  the  Court  bad  directed  the 
Plaiotiff  to  £i?e  an  Indemnity  to  the  Society,  the  latter  were  jastified  in 
refbang  to  pay  the  Money  eeoored  by  the  Potioyi  until  the  Indemnily  wae 
^▼en. 

The  Yioe-Chahoelloe  : 

I  have  consulted  Mr.  Justice  James  Parkst  and  be  has  Informed  me  that 
it  is  not  the  habit  of  a  Court  of  Law,  in  a  Case  like  this,  to  giwe  Interest  on 
the  Sum  recovered :  and,  therefore,  I  think  that  I  ought  not,  in  this  Case, 
to  direct  the  Equitable  Assurance  Society  to  pay  Interest* 


Ca&bonbll  v.  Bessbll. 

ISSS :  Sbt  Juaarj.  —PraeHet   Ommiuim  l»  cjomIm  WUtmtm  Ainad, 
It  ii  not  moesMuy  tfiat  the  AiBdaTlt  in  aopport  of  a  Motion  for «  CtMiuBuabm  to  «Kamkie 

Witnesses  Abroad,  shoald  state  cither  tho  Names  of  tlic  Witnesses,  or  the  Matters  to  whidi 
the/  9n  10  be  ezMnined,  in  a  case  where  it  is  eridcnt  that  such  ^^xominaiion  ii  necessaiy. 

Motion,  by  Plaintiff,  to  extend  the  Common  Inj unction  to  stay  tho  Trial 
of  iiu  Action  brought,  by  the  DefLiiduat,  against  the  Plaintiff,  for  the 
Freight  of  certain  Vessels  hired  by  the  Plaintiff  of  the  Defendant,  and  for  a 
Commission  to  examine  ^Vituessea  at  certain  Places  Abroad,  which  were 
named. 

The  Affidavit  in  support  of  tho  Motion,  did  not  state  the 
Names  of  tho  Witnesses,  or  the  Facts  as  to  which  •the  Plaintiff   [  •637  J 
proposed  to  examine  them,  but  merely  that  the  matters  stated  in 
the  Bill,  and  which  oonstitued  the  Plaintiff's  defence  to  the  Action,  occurred, 
and  that  the  Persons  who  could  prove  tliem,  resided  at  tho  Places  named. 

Mr.  Knight  and  Mr.  Wakefield,  for  tho  Plaintiff,  said  that  though  there 
was  a  (Urfum,  by  ?ir  J.  Leach,  Ance-Chaucellor,  in  Mcndizabcl  v.  Mochado 
(a),  that  the  Affidavit  in  support  of  a  Motion  for  a  Commission  to  examine 
Witnesses  Abroad,  most  state  their  NameSy  and  the  Points  as  to  which  they 

(a)  Ante,  YoL  HI,  p.  S99.  (6)  17  Yei  S7.  (c)  S  Bam.*  Qnm. 

(cr)9Bani.l»Gnis.S7S.  (e)  S  Bing.  709.  (/)  7  Blog.  SS4. 

(a)  iMMI  T.  JUMailo,  S  Bin.  *  StB,  488. 
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^vei  0  to  be  examiaedy  jQt  Lord  Eldm^  od  Appeal  (^},  had  decided  the  coa- 

trarv. 

The  Aitorney-general  (Sir  W.  Some  ),Mr.  G.  Eichards  drnd  Mr.  ffeath' 
field,  for  the  Defendant,  contended  that  the  Affidavit  ought  to  have  stated 
both  the  Names  of  the  Witnesses,  and  the  Poiats  to  which  the  Plaintiff  pro- 
]>08ed  to  examine  them  ;  and  that,  il  the  Report  of  the  Appeal  from  Sir  J. 
LeaclCs  Decision,  in  Mtndizahtl  y*  Machado,  were  examined,  it  would  be 
found  that  Lord  J??(/  r?  lincl  not  overruled  it.  Louiada  v.  TempUr 
Rohinton  7.  Sams  (^d)  :  That,  at  all  events,  the  Motion  could  not  be  grant- 
ed, except  upon  the  Plaintiff  paying  the  Money  sought  to  be  reooverad  in 
the  Action,  into  Court. 

The  Vicb-Chancellob,  after  having  read  the  Bill  and  the  ParticnlaiB 
of  the  Defendani*8  deniand  in  ih9  Actioni  s^d  : 

In  MknUzcibd  y.  MdiMb^  the  Affidavit  in  support  of  the  Mo- 
[  *6S8  ]  tion,  upon  i?hieh  Sir  Jokn  Leaehf  *Vieo-Ghftnoellor,  prononnced 
the  Order  of  the  9th  of  Beoember  1825,  did  not  (as  I  collect 
from  the  Report  of  that  Case  in  2  Ross*)  state  either  the  Names  of  the 
Witnesses,  or  the  Points  to  which  they  were  to  he  examined.  Then,  on  the 
9th  of  June  1826,  a  Motion  was  made  to  discharge  that  Order,  not  on  the 
ground  that  the  Witnesses  were  not  named,  but  because  the  Points  as  to 
which  they  could  g^ve  Evidence,  were  not  stated  in  the  Affidavits*  Ry  tiie 
Order  of  the  28$h  of  April  1827,  the  Order  of  the  9th  of  June  1826,  was 
rescmded,  and  the  Order  of  the  dth  of  December  1825  iras  revived.  Lord 
,  Mdm^  therefore,  did  not  require  the  Namci  of  the  Untnesses,  or  die  Points 
to  which  they  were  to  be  examined,  to  be  stated  in  the  Affidavit ;  but  his 
Lordship  looked  into  the  Case,  as  it  appeared  on  the  Pleadings,  in  order  to 
see  whether  there  were  facts  as  to  which  it  was  necessary  that  Witnesses 
should  be  examined.  Now,  on  looking  at  this  Bill,  and  the  particulars  of  the 
Defendant's  demand  in  the  Action,  it  is  impossible  not  to  see  that  there  is 
an  apparent  necessity  for  examining  Witnesses,  as  to  the  matters  alleged, 
at  all  the  places  to  which  it  is  proposed  that  a  Commission  should  go.  I 
think,  iLcreforc,  that,  in  this  case,  I  am  •warranted  in  gr^iutin^  ihc  Motion, 
riltliou;;li  the  Affidavit  does  not  state  either  the  Names  of  the  Witnessea,  or 
the   acts  as  to  which  it  is  intended  to  examine  them. 

(b)  a  Bum.  S4e.  (c)  IbidJ  S61.  (d)  1  Teatt.  ft  Jtt.  m 
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Booth  v.  Smith. 


[•639  ]  . 


1833 ;  lit  tmA  4ih.  V^bmMrj^Praetke.'^Beaftdd  md  huptrinnenee* — BtuArupt. 

DefcTTiliint,  nfterpnfting  In  lii^  Answer  !)Ccafno  BflnkrupU  Plaintiff,  bcforr  rl:i'  Ass!;;npr8  were 
hron-ht  before  the  Court,  obtained  an  Order  to  refer  Uie  Answer  for  Scandal  and  liojper> 
tincuce.    Held  that  the  Order  was  r^tilariy  obtained. 

Tbb  Objeei  of  the  Bill  was  to  make  the  Defendant  responrible  for  a  Breach 
of  Trust.  <Ailer  the  Defeadant  had  pat  in  his  Answer,  a  IVat  in  Bank- 
raptej  issued  against  him.  The  Phintifff  before  the  Assignees  were  broaght 
before  the  Comrt,  obtained  an  Order  for  referring  the  Answer  for  Scandal 
and  Impertinenee. 

Mr.  Asidtrdon,  for  the  Defendant,  now  mored  to  discharge  that  Order 
Ibr  Irregolaritj,  on  the  ground  that  it  had  been  obtained  after  the  Bank- 
ruptcy, and  before  the  Asstgnees  were  made  Parties  to  the  Suit.  He  said 
that,  if  the  BSmUr  should  find  that  the  Answer  was  not  scandslons  or  im- 
pertinent, the  Bankmpt  conld  not  reeeiTe  the  Costs  of  the  Reference ;  bat 
that  he  woold  haTO  to  pay  them,  if  the  MuUr  reported  the  Answer  to  be 
seandaloai  or  impertinent  JUtfiOl  Sharp  (a) ;  Turner  7.  Sobmtan 
(h) ;  Dod  T.  Eming  (c)  ;  Boddy  v.  KaU  (d). 

Mr.  WhUmanhj  for  the  Plaintiir. 
The  VioBOHAiraBLLOB : 

Bankruptcy  is  not  an  Abatement:  it  only  renders  the  Suit  imperfect. 

This  is  an  Appfioatico,  agunst  the  Bankrupt,  for  something 
done  by  him  personally ;  and,  whether  there  is  *a  Bankruptcy    [  *640  ] 
or  not,  the  Plaintiff  has  a  right  to  have  the  Answer  made  pure 
from  Scandal  and  Impertinence.    What  may  be  done  as  to  the  Costs  of  the 
Reference,  is  another  question.    The  i>ia«^er  may  not,  perhaps,  be  able  to 
proceed  until  a  Siipj)leaiontal  Bill  is  filed. 

1  cannot  l>ut  think  that  the  Proceeding  is  quite  regular :  what  may  bo 
done  under  it,  ia  another  question. 

MoUoQ  refused,  with  Costs  to  be  paid  by  the  Bankrupt. 


less :  Udi  Vw^FUa^FUa^.''AdHm  reuasim. 

T»  a  Bni  daiinliif  TiUe  to  aa  btate,  the  MenclMil  pleaded  that  the  Tide  of  the  Perij 


IIaedman  y.  Elummb* 


(a)  1  Ve?  &  Beam.  500. 
1  Sua.  A  Sto.  S.  ' 


(c)  Ante,  YoLIII.p.  143. 

(d)  1  Her.  SSL 
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through  whom  t!ic  Plaintiff  cliumccl,  accrued  in  1759,  and  that  the  Posses?ion  of  the  Eitate 
hart  been,  ever  siuce,  adverse  to  the  Plaialiti"  and  to  the  Persons  through  whom  he  claimed' 
Plea  over-ruled,  because  it  did  not  i>tatc  particular!}'  thu  Factd  on  which  the  Defendant  meant 
to  retj  ai  eonadtntinf  the  AdTcne  Possession,  and,  thcrefbre,  the  FlatntUF  eonld  not  know 
what  Case  he  had  to  meet. 
A  Pica  of  Adverse  Possession,  to  a  Bill  iliar;;ing  that  tlie  Defendant  lias,  in  his  custody  , 
Du(!ument8  showing  the  Plaintiff's  Title,  most  be  accompamed  with  an  Answer  dcnjing  tluU 
charge. 

Tev  Bill  stated  that  John  Bcardman^  being  seised  or  well  entitled  in  Fee 
Simple,  in  possesaoii,  of  or  to  one  undivided  Moiety  of  certain  Estates  in 
the  County  of  Lanoa$tery  by  his  Will  duly  executed  and  attested,  and  bear- 
ing date  the  1st  day  of  November  1754,  doTised  hiaundiTided  Moiety  of  the 
Estates  unto  his  first  and  other  Sons  successively  in  Tail,  with  Remainder  to 
hiS' Daughters  as  Tenants  in  Common  in  Tul,  and,  in  default  of  such  Issue, 
to  bis  Executors,  for  the  term  of  99  years  to  commence  upon  his  Decease, 
and,  subject  thereto,  to  his  Nephew  John  Sar^bmn^  for  Life,  with  Re- 
mainder to  Trustees  to  preserve  Contingent  Remamders,  with 
[  *641  ]  'Remainder  to  his  Nepbew's  first  and  other  Sons  successiTely  in 
Tail,  with  Remainder  to  his  Nephew,  James  Hardmayi,  for  Life, 
with  llemainder  to  Trustees  to  preserve  Contingent  Remainders,  with  Re. 
mainder  to  the  first  and  other  yens  of  James  llardma^i,  successively,  in 
Tail,  with  I'Lcinuindcr  to  the  Testator's  own  right  Heirs  :  and  the  Testator 
declared  the  Trusts  of  the  Term  of  99  years  to  be  for  enabling  his  Nephews, 
and  the  other  Persons  to  whom  his  Estates  were  successively  devised,  as  they 
should  become  possessed  thereof,  to  make  Jointures  forthtir  Wives,  and  Pro- 
vision for  their  younger  Cliilclren  ;  and  that,  in  the  mean  time,  the  Term 
should  be  in  Trust  for  the  Person  or  Persons  to  whom  the  next  and  im- 
mediate Reversion,  Roniainder  or  Estate  in  the  Premises  should,  from  time 
to  time,  belong :  And  he  appointed  iiis  Wife,  Jane  Hardmariy  and  Jane 
Hardman,  the  Widow  of  his  said  late  Brother  James  Mardtnan,  and  James 
Fercival.,  Executors  of  his  Will. 

The  Bill  further  stated  thnt  the  'J  estator  died  about  December  1755,  with- 
out I-suc,  and  that  Jane  Ilardman  the  widow,  and  Jane  Hardman  the  Sister, 
alone  proved  his  Will,  and  entered  into  Possession  or  Receipt  of  the  Rents  of 
his  Moiety  of  the  Estates,  as  tho  Trustees  of  the  Term,  and  continued  in  such 
Possession  or  Receipt  during  their  Lives,  claiming  to  hold  the  same  for  the 
Term :  That  they,  or  one  of  them,  were  or  was,  or  claimed  to  be  entitled  to  the 
other  Moiety  of  the  Estates  by  a  distinct  Title,  and  were,  for  many  Years,  in 
possession  or  Receipt  of  the  Rents  of  such  other  Moiety,  and,  from  time  to 
time,  granted  Leases  of  divers  parts  of  the  Estates,  and,  particularly,  by  an  In- 
denture of  the  8th  of  January  1756,  they  demised  certain  parts  of 
[  *642  ]   the  Estates  to  one  Harrwmj  for  21  yean  at  the  *Rent  of  240^., 
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and,  in  1777,1788  and  1794  tlicy -^raiiLe.l  other  Leases  for  21  years  of 
tlic  same  IVemlaes,  to  certain  Persons  mentioned  in  the  Bill  :  and,  in  or 
about  1794  Jave  Ilardman  tlie  Widow,  having  survived  Jane  Hardman  the 
Sister,  granted  a  Lease,  of  the  same  Premises,  to  one  Grare,  for  21  years, 
at  the  RlmiI  of  400/.,  and  Grace,  or  his  Undertenants,  continued  in  Posses- 
sion of  the  Premises,  under  that  Lease,  iiulil  181."):  Tbdkt  Jane  Hardinan, 
the  Sir^ter,  died  in  or  about  1793,  and  Jane  Hardman^  the  Widow,  in  1795, 
having  appointed  certain  Persons,  of  whom  T.  Earlc  was  the  Survivor,  her 
Executors,  and  tliey  all  proved  her  Will,  and,  as  her  Representatives,  be- 
came possessed  of  the  Testators  Moiety  of  the  Estates,  for  the  Residue  of 
the  Term  of  99  years,  and  entered  into  Possession  or  Receipt  of  the  Rents 
thereof,  and  continued  to  receive  such  rents,  or  some  part  thereof,  until  some 
time  after  1815  :  that  T.  Earle  died  in  or  about  1822,  having  appointed  the 
Defendants,  WUUam  Farle,  Hardman  EarU^  and  Richard  Earle,  his  Eze- 
cutors,  and  they  proved  his  Will,  and,  thereby  became  his  Representatives, 
and  also  the  Representatives  of  Jane  Ilardman,  the  Widow  and  of  John 
Hardman^  the  Testator,  and  that  the  Term  of  99  years  became  and  stiU 
was  vested  in  them  ;  that,  some  jears  agp,  the  Defendant  EUamtSj  became, 
or  alleged  himself  to  be,  in  some  manner,  entitled  to  the  Moiety  of  the  Es- 
tates which  did  not  belong  to  the  Testator ;  and,  some  time  after  181df 
Eliamn  entered  into  the  receipt  of  the  Rents  of  the  whole  of  the  Estates, 
and  was  allowed,  by  the  Representative  of  Jane  Bardman,  the  Widow,  to 
receive  the  whole  thereof ;  and,  far  tome  time  after  1815,  h»  accounted  to 
ihmfoT  a  moietjf  of  the  Rente^  but,  for  Bome  years  past,  he  had  retuned  the 
whole  to  his  own  use :  that  Jane  Hardman^  the  Widow,  and  Jane 
^Rardimany  the  Sister,  daring  their  Lives,  applied  the  Bents  of  [  *648  } 
a  Moiety  of  the  Estates,  or  soms  parts  thereof,  according  to  the 
Tmsts  of  the  Term  of  99  years ;  hnt,  after  the  Death  of  Jane  Bardman^ 
the  Widow,  her  Ezecntors  retained,  in  their  own  hands,  the  whole  of  the 
Rents  received  hy  them,  as  well  astsnch  part  of  the  Bents  received  by  Jana 
Bardman  the  Sister,  as  were  not  applied  according  to  the  Trusts,  idleging 
that  they  were  unable  to  discover  the  Persons  entitled  thereto  under  the 
Tmsts  of  the  Will :  and  that  the  Bents  so  unapplied,  were  still  in  the  hands 
of  the  Defendants,  the  Barlet^  who  admitted  that  they  held  the  eame  at 
Trn$Ue9far  iho  PereanB  entUhd  under  th»  TruHe  of  the  WiU^  but  alleged 
that  they  could  not  taJce  upon  themselves  to  determine  who  was  entitled 

thereto,  without  the  Sanction  and  Indemnity  of  the  Court :  that  the  Testator 
did  not  leave  any  Issue,  or  any  Brother  or  Sister,  or  any  Issue  of  any 

Brother  or  Sister,  except  bis  Nephews  John  and  Jamee,  who  died  Intestate 

ftnd  without  Iwue :  That  Riehard  Bardman^  deceased,  was  Father  of  the 

Testator,  and  that  John  Bardman  was  tiie  Brother  of  Biduurd^  and  the 

Unole  of  the  Testator,  and  that  John  Bardman^  the  Uncle,  died,  Intestate, 
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in  1695,  leaving  c/bAn  ^Of^man,  his  eldest  Son  and  Heir,  who  died  Intes- 
tate in  or  about  September  1755,  leaving  John  Sardman  his  eldest  Son  and 
Heir,  who  died,  Intestate,  in  September  1786,  leaving  John  Sardman  his 
eldest  Son  and  Heir,  and  the  last-named  John  Sardman  died  Intestate  in 

  • 

Beeembor  1822,  leaving  the  Plaintiif  his  only  Son  and  Heir,  and,  by  the 
means  aforesaid,  the  Plaintiff  had  beoome  the  Heir  of  the  Testator ;  and 
that  Letters  of  Administration  to  his  Father  and  Grand&ther,  had  been 

granted  to  him:  that,  as  saeh  Heir,  and  as  such  Personal  Rep- 
[  *644  ]  -  sentative,  *the  Plaintiff  was  entitled  to  the  undivided  Moiety  of 

the  Estates  which  belonged  to  the  Testator,  and  of  the  Rents 
arising  therefrom,  which  were  unapplied  and  were  in  the  Hands  of  iSb»  Pe- 
fendants,  the  Earlu^  and  also  to  a  Moiety  of  the  Rents  which  bad  been  re- 
ceived by  the  Defendant  EUames^  and  had  not  been  accoantedfor  by  him  to 
the  Representatives  of  Jane  llarduian  the  Widow. 

The  Bill  then  alleged  that  Ellames  pretended  that  he  purchased  the  Es- 
tates, for  valuable  Consideration,  without  notice  of  the  Plaiuliff's  Title  ;  but 
the  Plaintiff  charged  that,  if  Ellames  purchased  the  Instates,  he  had  notice 
of  the  Testator's  Will  and  of  the  Right  of  the  Testator's  right  Heir  under 
the  Limitations  therein  contained,  and  that  the  Will  was  noticed  in  the  Ab- 
stract of  the  Title  of  the  Premises  which  was  delivered  to  him  on  the  occa- 
sion  of  his  alleged  Purchase,  or  in  some  of  the  Deeds  mentioned  in  the  Ab- 
stract, and  was  recited  or  referred  to  in  the  Deeds  whereby  the  Premises 
were  coTivcved  to  him,  and  that,  thereby  or  otherwise,  he  had  notice  of  the 
Piaintiti 's  claim  :  That  Ellames  some  times  pretended  that  the  Term  oi'  99 
years  had  been  assigned  to  or  in  Trust  for  him :  but  the  Plaintiff  charged 
that,  if  the  Term  had  been  so  assigned,  Ellames  had,  at  the  time,  notice  of 
the  Trusts  declared  of  the  Term  by  the  Will.  The  Bill  further  chnnrcd  that 
there  were  several  outstanding  Terms  in  the  Estates,  created  prior  to  the 
Term  of  99  years,  which  were  then  vested  in  Persons  nnVnown  to  the  Plain- 
tiff ;  and,  in  case  the  Plaintiff  should  proceed,  by  Ejectment,  to  recover 
PoBsettion  of  the  said  Moiety  of  the  Estates,  the  Defendants  threatened  to 

set  up  the  Term  of  99  years  and  such  other  outstanding  Terms, 
[  *645  J    to  defeat  such  Action :  and  that  the  *Defendant8  had,  m  their  ' 

possession,  Deeds  and  other  Documents  relating  to  the  Estates, 
and  the  Title  thereto,  and  the  other  Matters  aforesaid,  and  showing  the  truth 
of  such  Matters,  and,  particalarly,  of  the  Matters  before  stated  as  to  the 
Piiuntiff 's  Pedigree,  and  that  Jane  Sardman^  the  Widow,  and  Jane  Hard. 
man,  the  Sister,  retained  Possession  of  the  Estates  under  the  Term  of  99 
years,  and  upon  the  Trusts  thereof;  and  that  man/of  sncb  Documents 
would  show  the  particulars  of  the  oatstanding  Tenns,  and  that  the  Plaintiff 
was  the  Heir«t>law  of  the  Testator. 
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1883. — Hardman  t.  Ellamcs. 

The  BUI  prajred  that  it  might  be  declared  that  the  Pl^tifl^  aa  the  Heir, 
al-lftw  of  the  Testator,  waa  ODtitled  to  one  undivided  Moiety  of  the  E^tates^ 
and  that  JPUamea,  might  be  decreed  to  deliver  up  the  poBsesBion  thereof  to 
the  Plaintiff,  and  to  aeeonnt,  with  him,  for  the  Rents  of  the  Moiety  of  the 
Estates  which  has  been  received  by  him,  and  that  the  Defendants,  the  JSarUi^ 
might  be  decreed  to  acconnt,  mfk  the  Plaintiff,  for  the  Rents,  of  the 
Moiety  of  the  Estates,  m  their  hands,  and  to  assign,-  to  him,  the  Term  of  99 
yean ;  or  that  the  Plaintiff  might  be  at  liberty  to  proceed,  by  Ejectment, 
far  the  recovery  of  the  Moiety ;  and  that  the  Defendants  might  be  restrained 
from  setting  up  the  Term  of  99  years  and  the  other  outstanding  Terms ;  and 
for  a  Receiver  cf  the  Rents. 

The  Defendant,  MlameSj  by  leave  of  the  Gonrt,  put  in  the  two  following 
Pleas  to  yie  Bill : 

lat.  That  John  ffardmim^  the  Nephew,  survived  Jamei  Sardmany  the 
Nephew,  and  died  in  March  1759.  And  this  Defendant  avers  that 
the  Title,  if  any,  of  the  •Plaintiff,  or  of  the  Party  through  whom,  [  "646  ] 
by  bis  Bill,  he  claims  the  Moiety  of  the  Estate  and  Premises  in 
respect  of  whicli  lie  seeks  relief  by  his  Bill,  accrued  on  the  death  of  John 
Hardman  the  Nephew,  and  that  the  possession  of  the  Moiety,  and  the  receipt 
of  liie  Rents  thereof,  have  been  adverse  to  the  Plaintiff  and  the  Persons 
through  whom,  by  hia  Bill,  he  claims,  ever  since  the  death  of  John  Hardman 
the  Nephew. 

2d,  That  the  Legal  Personal  Representatives  of  Jane  Hardmanj  the  Wid- 
ow, did  not,  nor  did  any  of  them,  ever  enter  into  possession  or  receipt  of  the 
Bents  of  the  Moiety  of  the  Estates  comprised  in  the  Term  of  99  years,  or 
any  part  thereof. 

Sir      fSiff^denmd  Mr.  Booth,  for  the  Defendant  ^//aw«?«  (a)  : 

The  first  Plea  states  that  the  Title  of  the  Plaintiff  accrued  on  the  death  of 
John  Hardman,  the  Nephew,  in  1759,  and  that  there  has  been  adverse  pos- 
session ever  since-  Leave  to  plead  double  was  given  in  order  to  prevent  an 
implication  of  continuing  Trusts,  which  might  have  precluded  adverse  Pos- 
session. We  deny  the  allegation  in  the  Bill,  that  the  Persons  whose  alleged 
Entry  would  have  saved  the  time,  ever  were  in  Possession. 

The  House  of  Lords  decided,  in  Cholmondeley  \.  Clinton  (5),  that,  if 
Persons  are  receiving,  for  20  years,  that  to  which  they  are  not  entitled,  that 
Receipt  will  be  a  bar.    Then  came  the  second  Case  of  Cholmm- 
ddey  V.  *CHnion  (c),  which  was  a  Bill  of  Discoveiy  to  assist  an   [  *647  ] 
SSjectment  for  other  part  of  the  Pn>perty.  And  hDtd  JSidm  there. 

(a)  The  Argiaa«iUi  and  Judgment  are  reported  ex  rdatioiic  ^b)  4  BIlgi;^  l. 

(c)  lTten.AKw.10r. 
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decided  that,  though  a  Party  rais»ht  have  a  right,  at  Law,  to  recover,  he 
should  have  no  assistance  of  any  kind  in  Equity,  after  having  allowed  anoth- 
'  cr  Person  to  enjoy  his  rights  lor  20  years.  In  this  Case  we  have  had  adverse 
possession  of  the  Fee  Simple  since  1759,  and  there  has  been  no  Entry  on  the 
Term  since  179."),  when  Jane  Hardman.  the  Widow,  died.  It  is  not  su^' 
^tested  that  the  Plaintiff  could  not  have  sooner  sued.  The  Leases  mentiooed 
in  the  Bill  apply  to  part  only  of  the  Estates. 

Nothing  more  is  requisite,  in  a  Plea  of  Adverse  Possession,  than  this 
Plea  contains.  It  raises  a  material  Issue,  namelj,  the  fact  of  Adverse  Pos 
sion.' 

Mr.  Knight  and  Mr.  Jaeob^  for  the  Plaintiff : 

Adverse  Possession  is  a  conclusion  of  Law  deduced  from  facts,  eapecially, 
where  there  has  been  a  Trust.  The  Plea  leaves  the  Court  uncertain  wheth- 
er it  means  that  all  the  Persons  whom  the  Bill  alleges  to  have  boon  in  ?<  s 
session,  were  in  Possession,  but  in  such  a  way  that  the  Defendant  considers 
it  to  have  been  adverse  to  the  Plaintiff,  and  not  as  Trustees  ;  or  whether  it 
means  that  they  were  not  in  possession,  but  that  he,  the  Befeadant,  was  in 
Possession.  Now  he  is  bound  to  state  which  he  means.  Jenwrd  t.  Saunr 
den  (<l).  The  T^rm  of  99  jears  is  still  onbsistmg ;  and  the  question  is 
whether  the  Plamtiff  ia  not  entitled  to  Belief,  in  Equity,  before  the  end  of 
that  Term.  The  Statement,  in  the  Bill,  that  the  Defendants,  the  Hark^f 
admit  that  thej  hold  the  Bents  in  their  hands,  as  Trostees  for  tbe 
[  *648  ]  Persons  'entitled  thereto  onder  the  Will,  must  be  taken  to  be 
trae.  The  Defendant  does  not  aver  that  he  is  entitled  to  both 
Moieties  of  the  Estate :  and  the  Bill  alleges  that,  for  some  time  after  1815, 
the  Defendant  aeconntad,  with  the  BepresentatiTes  of  Jom  Bardm<m^  the 
Widow,  for  a  Moietj  of  the  Bents.  ^Diat  allegation  also  must  be  taken  to 
be  tme ;  it  cannot,  therefore,  be  said  that  the  Defendant  has  acquired  a 
Title,  by  Adferse  Possession,  to  the  whole.  It  ia  dear  that  he  ia  aeeonnta- 
ble  to  onr  QTrustees. 

Tbe  Bill  charges  that  the  Defendant  baa,  in  hb  Gnstodj,  Deeds  and  oAtr 
Doenments,  showing  the  taith  of  the  Matters  stated  in  the  BilL  That  charge 
ought  to  hare  been  denied  by  Answer. 
Sir  JEf.  Sugderif  in  reply  : 

K  a  Plaintiff  states  a  Title  in  himself,  and  then  goes  on  to  charge  certain 
facts  as  Evidence  of  his  Title,  the  Defendant  must,  hy  Answer,  negative 
titose  fiEMts.  But  hero  the  Plea  of  Adverse  Possession  since  iTi>9,  goes  to 
the  result  of  all  the  facts  siaicd  in  the  Bill.  If,  therefore,  the  Defendant 
had  answered  either  the  Allegation  that  ihe  Uarlea  liad  admitted  that  they 
had  Eents  in  their  iiands,  and  that  they  held  the  same  for  the  Persons  enti- 
ce t  Tel.  JttL  1S7. 
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tied  under  the  Will,  or  the  Allegation  that  EUamts  had  accounted  for  a 
Moiety  of  the  Rents  since  1815,  ho  would  have  over-ruled  his  Plea.  Tkring 
T.  £dg<sr  («),  Jermy  v.  Best  (/). 
The  Vich-Chancellou  : 

I  quite  agree  with  the  Defendant's  Counsel,  that  it  is  not  nec- 
essary, in  order  to  make  a  Plea  of  Adverse  *Po6seanon  perfect,  [  '649  ] 
that  the  Pleader  should  enter  into  a  negative  of  the  particular  cir- 
cumstances which  the  Plaintiff  states  in  his  Bill,  for  the  purpose  of  showing 
that,  with  respect  to  him,  there  was  not  an  Adverse  Possession.  That  is 
quite  consistent  with  the  rule  laid  down  in  Thring  v.  Edgar,  But  themethr 
od  here  adopted  of  pleading  Adverse  Possession,  Is  not  proper ;  because 
this  Plea  is  not,  strictly  speaking,  a  negative  Plea  but  when  it  states  that 
there  wss  an  Adverse  Possession,  it  means  to  have  it  undeiatood  that  there 
was  or  were  some  Person  or  Persons  in  Possesoon,  who  may  have  been  the 
Persons  in  Possession  named  in  the  Bill,  or  not  any  of  those  Persons,  and 
that  the  Persons  in  Possession  have  held  under  such  drenmstmcee  that  their 
single  Possession,  or  the  eollective  Possession  of  all,  was,  altogether,  an  Ad. 
vene  Possession.  It  is,  I  thmk,  menmbent  on  «  Defendant  who  means  to 
pUad  an  Adveise  Possession,  so  u  to  state  the  etromnstyioes  that  the  Plaii^ 
tiff  mny  know  what  ftots  he  is  to  prove,  when  he  is  sfkerwards  required  to 
meet  the  truth  of  the  Plea.  Now  this  Plea  does  not,  at  all,  show  what  is 
the  specifio  nature  of  the  Case  that  the  Defendant  means  to  set  up :  and  it 
is  quite  imposnble  finr  any  Person  to  divine,  from  the  statements  of  this  VU^f 
which  partiouUur  state  of  cireumstances  may  be  selected,  by  the  Defendant 
ss  constitnting  his  Defonce.  I  am  of  opinion,  theref<«e,  that  this  Plea  is 
defective,  not  because  it  does  not  negative  the  cireumstances  that  oonstitata 
the  Plaintiff's  Case ;  for,  if  it  did,  that  would  ove^rule  the  Plea ;  but  be* 
cause  it  has  so  stated  the  nature  of  the  Defence,  that  no  human  being  can 
comprehend  what  that  Defence  is. 

I  am  also  of  opmion  that  tins  Plea  is  defective,  because  it  is 
not  supported  by  an  Answer  with  respect  to  *tiie  conateral  eir-  [  *650  ] 
cumstancea  charged  by  the  Bill,  that  tiie  Defendant  is  in  pesses- 
non  of  Deeds  and  Documents.  For  I  apprehend  tiiat^  according  to  the 
rule  laid  down  in  Thring  v.  Edgar,  if  a  Person  pleads  a  Plea  of  a  negative 
kind,  or,  indeed,  any  Pica  inconsistent  with  the  Plaintiff 's  Case,  he  is  bound 
to  support  it  by  Answer,  so  far  as  the  Bill  has  charged  any  collateral  mat- 
ter. Thus,  for  example,  when  a  Defendant  pleads  that  he  is  a  Purchaser 
for  valuable  Coiisidcration  without  notice,  to  a  I5ill  winch  has  chnr;j;eJ  that 
he  has  in  his  possession  certain  Piijiera  and  1  )ucuaienLs  whence  it  will  appear 
that  liiit  is  not  a  Purchase  without  I^oticc,  then,  by  the  Rules  of  this  Court, 

(«)  f  Sim4gtii.S74.  VolL.p.  S7S. 

Voi.  Y.  il 
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1833  — Giblctt  and  Others  t.  Hol  son 

tlio  I)  •feii'LiMt  is  bound  to  support  his  Pica  l>y  an  Answer  as  to  that  Charge. 
Now  itiasiiiucli  as  there  is,  in  this  Bill,  a  Ciuirge  tliat  the  Deloivlants  liavc, 
in  their  possession,  certain  Deeds,  Documents  and  Writings  shu^ung  the 
truth  of  the  matters  stated  in  the  Bill,  my  opii^ion  is  that,  vbere  a  Del'end- 
ant  pleads  such  a  Plea  as  tliat  now  before  the  Court,  and  gives  no  Answer 
to  that  Charge,  his  Pica  is  insufficient  and  must  be  over-ruled. 

Upon  the  other  Plea  I  do  not  suppose  that  the  Detcndant  means  seriously 
to  insi:st.  The  Court  has  alread}-,  in  the  Case  of  another  Deteadant,  decid- 
ed against  it aad  Uiat  Plea  aLso  must  be  over-ruled. 


[  *661  ]  *6iBiiiiT  Asm  Otrkbs  «.  Hobsov. 

1833 :  1 1  th  Norembcr. — tS34  :  14th  Fehrnary  nnd  1 1th  Norcmber. —  Charity.— Mortmain. 

Icstrtcr  bcqucathcil  5.0(  0/.  to  ft  Cliariiabic  iuctitution  tOTvards  building  Almshouses.  Tes- 
tator, who  %v  us  liMenil-er  of  the  InetiiQtion,  kocw  that  it 'WCb  intended  to  build  the  Alms- 
iMroscs,  Aikd  ih&t  a  Piece  of  Land  had  been  olftred  to  and  accepted  bj  the  Inititation,  fox 
that  ptirpOM,  hut  no  Oonrcjiuaco  of  the  Land  had  I>een  cxccntod,  chough  the  Thulees  wet* 
i'l  po!:>cssion,  at  the  'iv^'ntor's  death  ;  and,  af temardf,  th«  Land  wet dnlj ooBf^cd  to  ^ 
Trustees.  Held  tliat  the  Bequest  was  void. 

In  October  1828,  an  Institution,  or  voluntary  Association  of  Individuals, 
called,  "  The  Butchers'  Charitable  Institution,"  was  formed  in  the  Mctrop- 
oil?,  for  affording  Relief  to  decnycd  niid  distressed  Master  Butchers,  their 
Wi  lows  and  Children,  and  certain  Rules  and  Regulations  for  the  Government 
and  Management  thereof,  were  adopted  and  agreed  to,  by  which  it  was  pro- 
vided, amongst  other  things,  that  the  affairs  of  thclnstitution  should  be  man- 
aged by  a  President,  Vice-Presidents,  Treasurer,  Trustees  and  Committee. 
In  1829,  it  ^as  r  i  rii  o3cd,by  the  Members  of  the  Institution,  that  Almshou-rea 
should  be  erected  t er  the  use  of  the  Pensioners  of  the  Institution,  and,  in 
contemplation  thcrcot,  John  Kttic/ht,  one  of  the  Plaintiffs,  offered  a  piece  of 
Land  situate  on  Farnham  Common  in  the  County  ot  BkvJcs,  contninin"  3  A. 
1  u.  S7  V.  for  the  erection  of  such  Almshouses.  At  a  Meeting  of  the  Mem- 
bers of  the  Institution,  held  on  the  9th  of  July  1829,  it  was  resolved  iliat 
KvifjhCs  offer  shonld  be  fscccjitcd,  and  the  thanks  of  the  Meeting  were  voted 
to  him  ;  and  various  Sums  were  subscribed  towards  the  erection  of  the  Alms- 
houses, and  a  Building  Fund  i^as  thereupon  formed  ;  and,  at  subsequent  Meet- 
ings, it  was  resolved  that  that  Fund  should  be  kept  separate  and  distinct, 
aiid  Rules  were  adoj  ted  for  the  regulation  thereof.  In  January  ISZl,  Knir^ht 
lent  tke  Xitle-deeda  of  the  piece  of  Land  (of  nhioh  the  Xmtoaa  of  the  In- 
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Itas.— Oibktt  md  Oihm  r.  IIoImoii. 

stitutiou  had  been  in  receipt  of  the  lients  from  Midsummer  1829^  to  tao 
Plaintiff  Giblett,  the  President,  and  the  same  had  since  remained 
in  the  hands  of  "the  Treasurer;  and  a  Conveyance  of  the  Land  £  *o52  3 
was  prepared,  though  the  execution  there  jf  nr\s  delayed  in  con- 
sequence of  the  Money  subscribed  not  being  sullicient  to  commence  the  Build- 
ing of  the  Almshouses  :  but  afterwards,  by  an  Indenture  of  Bargain  id 
Sale,  dated  the  28ch  of  December  1831,  and  made  between  Kni,ght  of  iho 
one  part,  and  the  Plaintiffs  Fethertton,  Butcher^  Dexter  and  Gibbs  of  tlio 
other  part,  and  duly  enrolled  according  to  the  Statute  (9  Geo.  2,  c.  36) 
the  piece  of  Land  was  conveyed  unto  and  to  the  use  of  Fetherston,  Butcher^ 
Jhxttr^  and  Qibin  in  Fee,  in  Trust  to  receive  and  apply  the  Rente  thereof 
as  the  Committee,  or  the  major  part  of  the  Committee  for  time  being, of  the 
Boildiog  Fund  of  the  Institution  should  direct,  and,  in  the  mean  tine,  to  apply 
the  same,  at  the  discretion  of  the  Committee,  in  the  erection  or  providing  of 
Almshoms  for  the  Pensioners  of  the  Institution,  and,  afterwards,  for  the 
maiatenanc?  and  support  thereof,  vith  a  Power  of  Sale  to  be  aseroiaed  at  the 
request  of  the  Goaunittea. 

John  Jay  Qrave»^  who  was  a  Member  of  the  loatitution,  bj  his  Will  dat- 
ed the  14th  of  June  1831,  bequeathed  as  follows  :  I  gl?e  and  bequeath, 
to  the  ButQhere'  Charitable  Institution,  the  Somof  6,000^  towards  builuing 
Aloiahouscs  to  tbo  aaid  Inetitittkii aod  he  appointed  the  Defendants  £xe- 
eotors  of  his  Will. 

On  the  28tii  of  November  1831,  the  Testator  died. 

The  Bill  was  filed,  inMidMolmas  Tern  1882,  bj  the  President,  Vioe-Pren- 
dents,  Traatees,  Traasarer  and  Members  of  the  oommlttee  of  the  Institution,  . 
on  behalf  of  themselves  and  the  other  Members,  against  the  Bxeentoi^  of 
the  Testator,  for  payment  of  the  LegiMj. 

*The  Answer  sabmitted  that  the  Bequest  was  veid  nnder  the   [  *658  ] 
Statutes  of  Mortmain. 

It  appeared,  by  the  Bndenoe,  that  tiie  Testator  beeame  a  Member 
of  the  Institation,  in  April  1829 ;  and  that,  in  Jnly  of  that  year,  he  was 
acquainted  with  the  Besolutions  respeedng  the  Almshouses  and  Building 
Fund,  and  the  oftr  of  the  Land  made  by  S$ighii  aod  that  he  was  inoea* 
ssntly  urging  the  necessity  of  proeeeding  with  the  building  of  the  Alms* 
houses,  wiUioot  delay :  and  that,  in  a  oonveisation  which  took  place,  in 
1829,  between  him  and  one  of  the  Witnesses,  who  was  desirous  of  becoming 
a  Pensioner  of  the  Institution*  the  Testator  mentioned  Kaight*$  offer,  and 
added  that  he  thought  he  should  do  something  himself. 

The  AUorfUjf'Qemralf  Sir  JT.  Sagden  and  Mr.  Walker  for  tho  PUm- 
tiffs: 

This  Bequest,  takon  in  connection  with  tho  possession  of  the  piece  of 
Land  by  tha  Sooioty,  ig  valid,   la  the  earlier  Cases^  Lord  MarduikJu  dioii- 
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16S3.— Gibl«U  and  Othen  t.  UoliWil. 

ed  tbat  a  BeqnMt  of  Money,  for  ereoting  a  Hoapital  or  a  School,  was  good.  * 
His  Lordship  coiuiderod  that  the  ivord  »€et  was  eqmvaleiit  to/mMul,  or  «»• 
dow  (a).  Bat  Tht  AWnmtjf-geMral  TyndaU  (6)  and  other  snbseqnent 
Cases,  have  gone  this  length,  that  a  Gift  to  ereet,  is  a  Gift  to  pnrehase  Land 
Ibr  the  purpose  of  ereetion.  The  ground  on  which  these  Cases  were  deoi- 
ded,  was  that  it  was  the  Testator's  intention  that  Land  shoold  he  pnrehased 

with  his  Money.  That  snoh  was  the  principle  of  the  deoinon  in 
[  *654  ]    TheAiitoriiey  general    TyndaLl^  appears  from  Mr.  JSAm*9  *Note 

to  that  Case,  where  the  ground  of  ^e  decision  is  stated.  In  this 
Case,  however,  the  Testator  did  not  intend  tint  Land  shoold  be  pvrohased 
with  bis  Money  :  he  did  not  mean  tiiat  the  Charity  shoald  he  eompleted  with 
his  Bounty  ;  but  he  contemplated  that  the  Almshouses  would  be  erected  on 
Land  which  had  been  already  dedicated  to  Cliaritable  Purposes.  TJie  At- 
torncy-gtneral  v.  Far&om  (c)  show.^  that  the  word  huiUh  imphes,  primd, 
facie  only,  purchasing  Land ;  and  Lord  Eldon  held  that  the  Lequcst,  so  far 
as  it  related  to  Additions  or  Improvements  to  be  made  upon  the  Land  con- 
veyed by  tho  Testator,  was  good  but  that  it  was  bad,  cso  far  as  any  Additions 
were  to  be  made  to  the  Ground,  by  acquiring  other  Land.  In  The  Attor- 
ney-general V.  Williams  (d)  a  Gift  to  establish  a  bchool,  was  held  to  be 
valid.  In  Fog  v.  Fog  (e)  tho  Langnngc  was  Bimilar  to  the  Language  in 
this  Case.  It  was  a  Gift  tmvards  erecting  and  endowing  a  Hospital  in  tlio 
County  of  Dorset ;  and  it  was  held  to  be  valid.  In  Tlie  Attorn>  >i  <jeneral 
V.  NaBli  (/)  the  Testatrix  gave  the  Residue  of  her  Property  to  Trustees, 
in  Trust  to  cause  to  be  erected  and  bulk  a  D  wed  ling-house  or  Tcncincnt  to 
he  appropriated  for  a  Schoolhouse  ;  and  it  appears,  from  tho  Judgment,  that 
the  ground  of  the  Decision  was  that,  taking  the  whole  Will  together,  she  in- 
tended that  the  whole  Charity  should  emanate  from  her  bounty.  The  Lord 
Chancellor  concludes  bis  Judgment  in  these  words  :  If  Land  were  given, 
I  think  it  clear  the  Executors  could  not  keep  back  one  Shilling  of  the  Be- 
quest iW>m  the  maintenance  of  the  Charity."    In  Mmthaw  v.  AtMnson  (^) 

The  Vice- Chancellor  says :  **  It  is  next  argued  that  it  was  this 
£  *65&  ]    Tefltator^s  intention  that  *the  Charities  were  not  to  take  effect 

until  Lands  or  Buildings  were  supplied  by  others,  and  that  the 
Money  may  be  locked  np  for  an  indefinite  period  of  time,  and,  therefore, 
that  the  Beqnest  cannot  be  suf^tained.  The  Cases  of  Ihwung  College^  and 
3%e  Attorneg-general  v.  The  Bi$hop  of  CJiester^  seem  to  be  Authorities 
agpinst  that  objection."   In  JohnUon    Stoatm      a  Beqnest  of  a  Sam  of 

(a)  an^Vknghamr*  Farrer,  2  Yes.  18S.   CamtweU  v.  Baker,  ibid.  ISft,  died;  tad  wKtonwy 
Omend    Bowim,  sB&f.  647. 

(b)  2  Eden,  307.   8«e  ft*  Cmm  Qfdl«eted  and  obierred  upon  in  p.  StA,  Nete. 

(r)  8  V.  s  186.  (rf)  A  Bro  C  C  52*.  fr)  1  Cox,  168. 

(/)  dI»ro.     C.5S8.  ^)  a  Uadd.  Mft.  (/i)  S  M«dd.  4*7. 
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Money  to  be  laid  out  in  the  Funds,  and  the  Dividends  to  be  applied  in  pn^ 
viding  a  SehooUioase,  was  held  to  be  good* 

It  is  elear  that  the  Testator  did  not  mean  the  whole  of  this  Charity  to  be 
eibeted  bj  means  of  his  Boonty.  He  nsss  the  wofd  towmrdt^  and  we  find 
that  Land  had  been  given,  though  not  fonnallj  convejed,  to  the  Institntiony 
and  that  a  Fond  was  being  formed  for  the  purpose  of  erecttng  these  Alma* 
honses.  Aoeording  to  2%e  Attomejf'gmtriil  v.  Panom^  if  there  is  an  al- 
tematife  in  the  Beqnest  whieh  is  valid,  this  Court  will  give  effect  to  it.  It 
oannot  be  doubted  that  tho  Applieation  of  this  Monej  to  Buildiog  on  Land 
provided  bj  others,  would  be  a  due  exeention  of  the  Testator's  intention. 
At  the  time  when  the  Will  was  made,  Knight  (as  the  Testotor  knew)  had 
dedicated  this  piece  of  Land  to  the  Charity ;  and  he  was  not  at  liberty  to 
wiAdraw  it ;  and  he  has  since  made  a  Conveyance  of  it  to  the  Charity,  in 
the  manner  required  by  the  Statute  of  Mortmain  ;  and  thereby  he  has  given 
efleet  to  the  foimer  dedication  of  his  Land.  This  Court,  therefore,  will  con- 
aider  it,  as  if,  it  had  heen  fofmaUy  dedicated  to  tiiis  Charity  at  the  time  of 
the  Testator's  death. 

•Mr.  Knightf  and  Bfr.  James  Rmsell^  for  the  Defendants  :    [  '656  J 

There  are  two  Questions  in  this  Case  :  first,  whetiier  Lhc  Lan- 
guage uf  iho  Testator  can  be  supported  under  Lhc  iStatute  of  Mortmain  j  sec- 
ond, \slieiaei  tli^s  Br<|ucst.  Laktiu  lu  connexion  with  tiie  circumstances  that 
have  taken  place,  is  valid. 

A  Bequest  of  Money  to  be  applied  for  Building  on  Land  for  Charitable 
Purposes,  where  no  Laud  in  Mortmain  is  pointed  out,  is  void.  The  question 
is  has  he  pointed  oat,  a  purpose  to  be  effected,  and  wliich  can  only  be  effect, 
ed  on  Land.  If  there  is  Land  in  Mortmain  at  his  death,  unless  that  Land 
is  cli  ai  ly  pointed  out,  the  Bequest  is  void.  The  Attomeij-rfentrai  v.  Hyde 
(t)  ;  The  Attorntij'ffeneral  v.  Tyndall  (k).  In  Tht  AUomey- general  v. 
Davies  (0?  Lord  Ehlnn  says:  "Whatever  were  the  Decisions  formerly, 
Cliarit}',  in  this  Court,  received  more  than  fair  consideration,  it  is  now 
clearly  established  (and  I  am  glad  it  is  come  back  to  some  common  senso) 
that,  unless  the  Testator  distinctly  points  to  Kome  Land  already  in  Mortmain, 
the  Court  will  understand  him  to  mean  that  an  interest  in  Land  is  to  be  pur- 
chased;  and  the  Gift  is  not  good."  Chapman  V.  Brotcn  Qn").  The  ques- 
tion then  here  is  whether  there  was  Land  in  Mortmain  at  the  death  of  the 
Testator*  In  this  Testator's  lifetime,  Knight  was  not  compellable  to  make 
a  Conveyance  of  the  Land  to  the  Institution.  The  Bill  alleges  that  the  Char* 
ity  were  in  possession  of  the  Land  :  but  it  does  not  at  all  appear 


whether  the  Bento  were  applied  *for  the  benefit  of  the  Charity   [  *867  ] 


(0  S  AmhL  751. 
(ib)SSdeii,107. 


(I)  SYmSU. 
(m)  S  Yet.  404. 
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or  not.  Beforo  the  Oonvojanco  was  mado,  tbo  Ghirilj  had  no  I^n^ 
either  Legal  or  Equitable,  on  the  Land.  All  that  was  done  was  an  oiar 
made  and  aeeepted.  At  the  utmost,  the  Trostees  held  it  from  jear  to 
year  only.  Is  then  a  Trust  for  boildiog  Almshouses,  to  he  executed  on  Land 
held  from  year  to  year  only  ?  Kni^  might,  on  the  day  after  the  Testator's 
death,  have  changed  his  mind  and  resumed  the  Land.  If  Kniffhi  had  died 
after  the  Bill  was  filed,  the  Conveyance  would  have  been  void;  as  the  year 
bad  not  elapsed.  Extrinsic  Evidence  cannot  be  looked  at  to  supply  anything 
in  a  Will.  The  Bequest  is  void  nntess  you  find,  in  the  Will,  a  reference  to 
Land  already  in  Mortmain.  It  cmnot  be  fefeired  to  any  Land  unless  tho 
Will  refers  to  it. 

The  Attorney  gmeral  in  repl  y  : 

A  Charity  may  have  a  Title  to  Land  short  of  an  ahsolute  and  indefeasible 
Eatate  in  Fee  Simple.  Ingleby  v.  Dohion  (n).  If  that  be  so,  where  i3  the 
Line  to  be  drawn  ?  The  Title  of  this  Charity  to  the  { iece  of  Land  in  ques- 
tion, wa3  gou  I  against  all  Mankind,  except  the  Donor,  from  the  time  when 
the  Trustees  of  the  Chaiiiy  were  first  put  iuLo  possession  of  it,  and,  by  lapso 
of  time,  the  Title  of  the  Charit}-  would  have  been  good  against  the  Donor. 
The  Donor  never  revoked  his  Gift  :  and  it  is  clear,  from  what  he  has  done 
since,  that  he  never  intended  to  revoke  it. 

In  the  Cases  cited,  th©  Testator  meant  to  be  the  Founder  of  a  Charity, 
which  had  no  previous  existence.   Here  the  Members  of  an  existing  Charily, 

are  the  Legatees. 
[  •658  ]  rrheViCE-OriANCELLOn: 

In  this  Case  a  15:1!  i-^  hied  by  Persons  who  represent  a  Char- 
itable Society  called  The  Butchers'  Charitable  Institution which  was 
formed  by  certain  men  of  opulence  in  that  btisiness,  for  the  Relief  of  the 
poorer  Members  of  the  Trade.  In  tlio  year  1829  it  was  proposed  that  Alms- 
houses should  bo  built  in  which  poor  Members,  who  were  to  bo  relieved, 
should  reside  ;  and  a  Person  of  the  name  of  Knight  offered  to  supply  a  piece 
of  Ground  for  the  purpose,  and  the  Title- Deeds  of  that  piece  of  Ground  were 
sent  by  him  to  the  Otiicers  of  the  Institution,  and  some  of  whom  were  let 
bto  the  receipt  of  the  Rents  acd  Profits  of  the  Land.  In  the  latter  end  of 
the  year  1831,  which  was  during  the  time  when  the  Institution,  by  means  of 
its  Offioers  receiving  Rents,  were  in  the  possession  of  the  Land,  but  before 
there  waa  any  actual  Conveyance  made  of  the  Land,  a  Person  named  Qravet, 
who  was  himself,  a  Member  of  the  Institution,  mado  his  Will,  by  which  he 
gave  in  these  words :  "  I  give  and  bequeath,  to  the  Butohers'  Charitable 
Instttatioo,  the  Sum  of  5,000/.  towarda  building  Almehouaea  to  the  same 
lostitotien.*'   After  his  Death,  a  Oonireyaaoe  of  Land  was  made  aceording 

<fl)4B«ai.84i. 
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to  the  re((ni3ition3  of  the  Statute  of  9  Geo.  2,  c.  36.  And  die  BiU  has 
been  foci,  against  bis  Executors,  for  payment  of  the  Legacy. 

I  coofess  that,  at  the  hearing  this  Cause,  I  felt  a  very  strong  desire,  in 
my  own  mind,  to  support*  if  I  oould^  tbie  liegaey :  beeaose  it  is  perfectly 
clear  tbat  tbc  Testator  knew  wbat  was  going  forward ;  and,  wbere  tbere  is 
an  intention  clearly  established,  one  naturally  feels  a  reluctance  at  being 
obliged  to  disappoint  it ;  but  npon  looking  into  tbo  Cases  (which 
I  bave  done  from  the  'beginning),  I  have  come  to  the  conclusion  [  *659  ] 
that  I  am  not  able  to  maintain  this  Legacy. 

The  early  Cases  were  all  discussed,  by  Sir  WUliam  Grants  in  the  Case 
of  C^kapman  t.  Brown  (o),  in  wbtcb  he  says :  "  Upon  the  principle  estab> 
lished  in  the  Case  itself^  it  seems  a  litHe  extraordinary  (hat  a  Testator,  bav* 
ing  made  no  reference  wbatsoe?er  to  the  case  of  Land  being  already  in 
Mortmain,  the  Court  should  sujipose  an  intention  that  he  bas  not  in  the  most 
remote  degree  pointed  to.'*  And  then  ho  says :  A  Case  directly  in  point 
occurred  before  Lord  ITorthingiM  in  1764,  Pt^ham  v.  Andtrwn;  for  there 
2,000i.  was  given  to  build  or  erect  an  Hosf^tal.  That  was  determined  by 
him  to  be  void."  Then  came  the  Case  of  ThM  AUomejf^eneral  v.  Sat^ 
tHion,  to  wbich  I  have  before  alluded,  in  1775,  where  the  Bequest  was,  ac- 
cording to  the  Report  in  Ambler^  "  for  the  purpose  of  Erecting,"  and,  ac- 
cording to  a  Note  in  Brown^  for  erecting  and  building  a  Free  School." 
A  strong  circumstance  there,  was,  that  there  >yas,  in  the  Parish,  a  piece  of 
Ground  in  Mortmain,  upon  which  a  School  bad  formerly  been  erected  ;  and 
it  was  contended  tbat  the  fact  was  in  the  Testator's  contempla'.ion  ;  and 
tlic  intention  was  to  erect  a  School  upon  that  Foundation  :  but  Lord  Ba- 
thurat  iliought  that,  as  the  Testator  had  not  himself  pointed  to  that  inten- 
tioji,  it  wrs  not  to  be  presumed  bv  tlie  Court." 

In  the  Case  of  The  AUurney-generai  v.  Parsons  (^p")^  Lord  Eldon  s^ys: 
"I  agree  with  the  late  Cases,  which  go  a  great  away  to  establish  that  the 
Court  cunuot  put  such  a  construction  upon  the  word  erect^  as  was 
put  upon  that  word  in  former  Cases,  and  that,  prima  facie^  *the  £  *660  3 
Testator  must  be  taken  to  mean,  by  that  word,  tbat  Land  shall  be 
bought  ;"  alluding  to  what  Lord  Hanhvicke  says  in  tiie  Case  of  The  Attorney- 
gtneral  v,  Bowles,  where  he  speaks  of  tiie  word  Erect,  and  refers  to  the  word 
as  implying  not  merely  the  fabrication  of  the  Buildings,  but  the  Endowing  and 
Founding  in  that  sense  of  a  Hospital :  I  thiiik  the  good  sense  la  w  ith  the 
later  Cases,  requiring  that  the  Testator,  himself,  should  have  manifested 
bif  purpose  to  bo  sufficiently  answered,  if  they  could  hire  or  beg  Land,  ac- 
cording to  the  expressioofl  in  the  difi'erent  Oases.''   Then  his  Iiordship  al- 

(•)  •  ¥m.  408.  (y)  •  Yei.  101. 
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ludes  to  certain  Cases,  and  says :  I  am  disposed  to  follow  the  later  au- 
thorities, which  are  very  numerous.  lu  Tlit  Attorney-general  v.  Na^h, 
though  the  Demurrer  appears,  in  the  Book,  to  be  allowed  without  any  re  i 
sons,  I  have  reason  to  know  Lord  lliurlow^s  opinion  was  that,  if  a  Testat  r 
directs  a  School  to  be  built,  and  does  not  advert,  himself^  words  in  his 
Wll,  to  a  purpose  that  the  Land  U  to  be  acquired  otherwise  than  by  Pur- 
chase, you  ought  to  infer  that  he  meant  it  to  be  acquired  by  Parobase,  and 
then  it  will  not  do.*' 

In  the  Case  of  TJie  AUartUjf'fftneral  DaneSy  wliich  was  first  of  all  de- 
cided by  Sir  W.  Orant,  and  then,  on  Appeal,  by  Lord  Eldun,  his  Lordship 
says :  "  Whatever  were  the  Decisions  formerly,  when  Charity  in  this  Court 
received  more  than  fair  ooneideratton,  it  is  now  dearly  established  (and  I 
am  g)ad  it  is  come  back  to  some  common  sense),  iliat,  nnless  the  Testator 
distinctly  points  to  some  Land  already  in  Mortmain,  the  Conrt  will  under- 
stand him  to  mean  that  an  interest  in  Land  is  to  be  pnrehased,  and  the  Gift 

is  not  good."  (^)  When  Lord  Eldon  says  nnderatood  to 
[  *661  ]   mean,"  he  "means  that  the  Testator  will  be  nndeistood  so  to 

mean,  by  a  direction  to  bnild.  Unless  therefore  I  can  coHeet, 
from  the  words  which  this  Testator  has  nsed,  something  that  points  to  what 
may  be  considered  ss  the  Land  intended  to  be  p?en,  the  Legiacy  cannot  be 
supported. 

But  before  I  observe  upon  the  words,  I  must,  first  of  all,  mention  that 
the  authorities  which  I  have  stated,  are  not,  in  my  opini<m,  at  all  aflfeoted 
by  what  was  decided  by  Sir  Jaikn  Lta^  Yice-Chancellor,  in  the  Case  of 
JohoMton  V.  Swarm.  Because,  in  that  Case,  the  Testatrix  had  directed  that 
the  Interest  of  so  much  only  of  the  larger  Fond  which  she  directed  to  be 
applied  for  Charitable  Purposes,  as  should  not  exceed  6002.,  should  be  ap* 
plied  for  providing  the  Sohool*honse.  It  is  perfectly  obvious,  therefore,  that 
that  Erection  never  could  be  meant  to  be  a  direction  to  build,  lor  there 
could  only  be  an  Annual  Sum  of  18/.  applied.  I  mention  that,  because  it 
does  not  appear,  from  the  printed  Report  of  the  Judgment,  that  Sir  J. 
Leach  took  notice  of  that  fact ;  but  His  Honor  seems  to  suppose  that  tho 
Interest  of  the  whole  of  the  Fund  was  applicable  ;  and  the  Marginal  Xoto 
80  trciiis  \t  ;  whereas,  in  point  of  fact,  it  was  only  tho  Interest  of  so  much 
of  the  Fun  d  as  should  not  exceed  600Z.  that  was  applicable  to  providing  the 
School-house. 

Now,  in  this  Case,  I  do  not  sec  that  I  can,  accoiUiiig  to  any  fair  and  rea- 
sonable interpretation  of  the  words  of  the  Be(juegt,  hold  that  Mr.  Grava 
did  point  at  tho  Land  in  question,  or  any  other  Land  :  for  tho  words  are, 

I  give  and  bequeath  to  the  Butchers'  Charitable  Institution,  the  sum  of 

(9)  t  Tm.  M4. 
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6^0002.  towards  boilding  Almshouses  to  (vUeh  I  consider  to  mean  the  same 
as  for)  the  said  Institiitioii."  I  admit  that,  if  he  had  said, 

towards  Imildmg  the  Almshouses,"  the  Court  might  haYo  held  [  *662  ] 
that  those  Words  did  pomt  at  (he  Land ;  bat  he  has  used  gene- 
ral terms.  Therefore,  though  I  have  no  doubt,  in  my  own  nund,  what  he 
intended,  I  am  bound  to  saj,  as  %  Judge,  that  he  has  not  so  eipressed  his 
intention  as  to  enable  me  to  order  the  Legaej  to  be  paid.  At  the  same 
time,  it  is  so  fit  a  Case  to  be  brongfit  under  the  oonnderation  of  the  Court, 
that  the  Bill  oi^t  to  be  disnussed  without  Costs  (r)« 


Wood  v.  Pbbsiov. 

Coif.*. — Petition. — A JJidavils, 

Under  an  Order  diimiacing  a  PcUtion  on  hearing  Uic  Aifidaviu  in  sapport  of  it,  read,  the  Efl- 
•pondent  will  be  allowed     Coatt  of  all  die  Affldarita  on  bodi  ridei. 

The  following  Note  was  copied,  with  The  Vm'ChaneeUar'9  permissioo, 
from  a  Note-book  belonging  to  him. 

If  a  PetitioD  is  presented,  and  Affidavits  made  in  Support  and  in  Op- 
position, and,  on  hearing  the  Petition  and  several  of  the  Affidavits  in  sujh 
port,  the  Court  orders  the  Petition  to  be  dismissed  with  Costs,  and  the  Ot- 
der  is  drawn  up  stating  the  PetitloD,  and  on  bearing  the  Affidarits  of  A,  JS. 
Ac.  (the  Affidarito  that  were  read),  the  Court  orders  the  Petition  to  be  dis> 
misseid  with  Costs :  Msstor  Sdm  informed  me  that  all  the  Msstors  were  of 
opinion  that,  in  taring  the  Costs,  thej  would  give  the  Bespondent  the  Costs 
cf  all  the  Petitioner's,  as  weU  as  of  all  the  Bespondent's  Affidarits.*'^ 
Jannaiy  29, 1829. 

He  afterwards  told  me  that  the  Clerks  in  Court  ag^  to  this.'' 


•Bkown  V,  PooooK.  [  *  663  ] 

1884  :  8th  December. — Feme  Covert. — SepanUe  Propaty. 

A  Gift  for  the  atftante  Uao  of  ft  aiagle  Woman  witho«iantieipatioa,irQl  not  prarenl  aUeuttes 
tij  bet,  mikM  ilia  node  wiyi  TefeitBoe  to  Ml  iotended  11^^ 

Lady  Pocock,  Widow,  bj  a  Codicil  to  her  Will,  dated  the  6th  of  July 
1817,  after  reciting  that  it  was  her  Intontion  to  make  some  Provision  for  the 

(r)  Afflimod  by  tlw  Lord  Chamatr^  ISth  Nmaber  1S84. 
Vol.  V.  62 
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three  Iiifant  CInMren,  Daughters  of  the  Plu'miiiV,  James  Jildwurd  Ihvirn, 
£jive  the  iSuiu  ot"  G.UOO/.  to  tlie  DolVtulants.  Isaac  Pocock  and  John  Junes 
Pocock.,  the  Executors  named  iu  her  ^Viil,  uj»on  Trust  to  lay  out  ami  invest 
the  same  in  ( io\ minicnt  or  Heal  Securiiios,  and  to  staiui  jtossessed  thcrcot, 
and  of  the  Intei  esi  ;uid  Dividends  tlicrcof,  upon  certain  Trusts  until  the  said 
tliice  Children  should  reapectivtly  attain  tlie  age  of  21  Years,  and,  there- 
after, to  pay  the  whole  of  the  Interest  to  the  said  Children,  for  their  re]  cc- 
tive  Lives,  in  equal  Shares.  And,  in  case  of  the  Mania;^e  of  any  one  or 
Diore  of  the  said  three  Children,  the  Testatrix  directed  that  one  Ci|ual  third 
Part  or  Share  of  and  in  the  said  Trust  Funds,  Monies  and  Premisies,  should 
be  in  Trust  for  the  sole,  separate  and  peculiar  Use  of  such  Daughter  or 
Daughters  of  the  Plaimiff  so  marrying,  during  her  or  their  Life  or  Lives, 
and  the  Dividends  and  Literest  thereof  to  be  ptaid  to  her  accordingly,  but 
not  by  way  of  Anticipation,  independent  of  any  Husband  or  Husbands  whom 
she  or  they  might  marry,  and  not  to  be  in  any  manner  subject  or  liable  to 
the  Debts,  Engagements,  Power  or  Control  of  such  Husband  or  Husbands, 
and  that,  from  and  after  the  Decease  of  such  Daughter  or  Daughters  so 
marrying,  her  or  their  Share  ot  Shares  of  the  said  Trust  Monies  and  Premi* 
ses,  should  go  to  their  Child  and  Children,  with  benefit  of  Survivor- 
£  •664  J  ship  and  Accruer,  in  ease  of  the  'Death  of  any  one  or  two  of  the 
said  three  Children  without  leaving  a  Child  who  should  attain  a 
Tested  Interest  in  its  Mother'^;  Share. 

The  Testatrix  made  another  Codicil,  dated  the  IGtb  of  ^lay  1818,  where- 
by, after  reciting  that  she  had,  by  a  Codicil  to  her  Will,  made  ProvisioD  for 
the  three  Infant  Children,  Daughters  of  the  Plaintiff,  Jamst  JSdward  Brcwn^ 
of  6,0002«,  in  Trust  for  the  Benefit  of  the  said  three  Children  in  manner 
mentioned  in  the  siud  Codieil,  land  that  the  said  Jixmes  Edward  Brwm  had 
a  fourth  Child,  a  Daughter;  she  deelared  that,  notwithstanding  the  said 
Codicil,  the  6,0001.  should  be  in  Trust  for  all  the  Children  cf  J,  JS,  Brwn 
living  at  his  Decease  or  bom  in  due  time  afterwards,  in  equal  Shares,  with 
the  like  Powers  as  in  the  said  Codieil  mentioned. 

The  Testatrix  died  on  the  6th  of  July  1818.  The  Plaintiffit,  Am  JEUmo. 
htth  Br&um,  Sarah  JSUzabeth  Brawny  Charlolte  Eligaheth  and  Marianns 
BUzaheth  Brown^  were  the  Infant  Children  of  Jamet  Edward  Brawn^  re- 
ferred to  In  the  Codicils. 

Under  the  Decree,  the  Ezeentors  paid  the  6,000/.  into  Court  to  the 
Account  of  the  Plaintiffs  the  Infhnts,  and  that  Sum  was  afterwards  laid  out 
in  the  purchase  of  8,1492.  8f.  Three  per  Cents.,  which,  by  accumulation, 
became  increased  to  8,6187,  2t.  2d,  like  Stock. 

Ann  EHxaheth  Brawn  attained  21  on  the  9th  of  April  1832.  She  after, 
irards  agreed  to  sell  a  redeemable  Annuity  of  40i.  XU<r.  to  John  Movil,  for 
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her  Life ;  aod,  hy  a  Doed  of  the  22d  of  June  18<i2,  after  recilring 

the  Conlract  for  the  Sale  of  tlie  Annuity,  to  be  secured  hy  •an    [  '665  ] 

Assignment  of  her  Fourth  Part  of  the  Dividends  of  the  8,613/. 

2t.  2d.  Stock,  she  assigned,  to  ffovii,  her  Share  and  Interest  in  the  Stock, 

npon  Trust,  thereont,  to  pay  and  keep  down  the  Annnity. 

JSarah  Mitabeth  Browit  died  unmarried,  in  July  1882,  wherehy  Ann 
Elizabeih  Brown  became  interested  in  one  Third  of  the  Stock.  In  October 
1832,  she  married  Samuel  Andrmn* 

By  an  Order  of  the  ZonI  Chancellor^  made  on  the  26th  of  March  1834 
(a),  on  the  Petition  of  Bomly  it  was  ordered,  that  2,845/.  lis.  5d.  Three 
per  Cents.,  heing  one  Third  of  8,5362.  14t.  4d,  like  Stock,  then  ntaodiog 
in  the  name  of  the  Aeconntant*  general,  in  Trust  in  the  Cause,  being  the 
Balance  of  the  8,6137.  2s.  2d,  Stock  afbor  payment  of  certain  Costs,  should 
be  carried  over  to  an  AccoQDt,  to  be  intituled,  Mrs.  ilf»<frctfrs*s  Account 
and  that,  out  of  the  Dividends,  the  Annuity  should  be  paid  to  ffotil  during 
the  Life  of  Mrs.  Andrewe^  or  until  further  Order. 

Mrs.  Andrews  having  contracted  to  sell  an  Annuity  of  72/.  15t.,  for  her 
Life,  to  a  person  named  Mortimer,  for  800/.,  out  of  which  it  was  agreed  that 
EoviTs  Annuity  should  be  repurchased,  and  that  the  payment  of  the  An. 
nnity  of  72/.  15s.  should  be  secured  out  of  the  future  Dividends  of  the 
2,845/.  lis.  5d.  Stock,  she  and  her  Husband  presented  a  Petition  praying 
th..:  Lhe  Divi'lcnds  of  the  2,84.jZ.  lis.  ijJ,  Stock  might  be  ]^s^ni  to  Mortimer, 
during  the  Life  of  Mrs.  Andrews^  or  until  further  Order. 

•Sir  E.  Siif^den,  for  tlic  Pctiliouers,  said  thut  it  liad  been  dc-    [  •6GG  ] 
cided  til  at  a  Gift  for  tlio  separate  use  of  a  Woman,  without  An- 
tici['atijn,  \vill  not  prevent  Alienation  by  her,  uuleas  it  is  made  with  re- 
ference to  a  Marriage  then  in  Contemplation  (6). 

Mr.  Sjjiii  rier,  appeared  for  Hovil,  whose  Annuity  was  to  be  paid  off. 

The  l^ice-  Chancellor  made  an  Order  as  prayed. 


Evans  v.  Hughes. 

:  oth  lyecemhcr.— Practice— AmakbmtKi, 

Plaintiff,  after  Defendant  h:u\  :in<?wcrc(],  amended  by  addinn;  Another  Defendant.  After  that 
Defendant  had  answered,  riuiuiitr  again  mo?«d  to  amend,  not  rcquixing  any  Answer  from 
the  original  Defendant.   BloUon  granted. 

Dbfendant,  in  his  Answer,  admitted  that  he  was  in  Possession  of  certain 

(a)  See  Broum  v.  Pocock,  2  Myl.  &  Keen,  199 ;  and  2  Ross.  &  Mylne,  210. 

(i)  See  Woodmeston  t.  Walker,  2  Btus.  A  MyL  101 ;  Jemty*  SelUrt  UM.  SOS  j  and JMa 

ami,  ante,      IV.  p.  141. 
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Deeds  vbich  the  Bill  sought  to  have  delivered  up,  but  said  that  they  belong- 
ed to  another  Person,  whom  he  named.  The  Plaintiff  then  amended  hli 
Bill,  by  making  that  other  person  a  Defendant. 

After  that  Defendant  bad  answered,  Mr.  Parktr^  for  the  Plaintiff,  ag|UD 
moved  to  Amend,  not  requirin;^  any  Answer  from  the  origina]  Defendant 

The  Vie^Ohannelhr,  said  that  the  amended  Bill  most  be  considered  as  an 
original  one,  with  respect  to  the  new  Defendant and  that  the  Case  was 
within  the  spirit  of  the  13th  Order. 

Motion  granted,  the  Plaintiff  undertaking  not  to  serre  the  original  De- 
fendant with  a  Sabposna  to  answer  the  Amendments. 


[  *067  ]  "Partington  tr.  Bailun. 

1834  :  23d  Decemher.— Practice— Dismissal  of  Bxtt. 

•ome  of  the  Defendants  was  Agent  for  the  rest.  The  former  were  on  titled 
to  moTtto  dismiM, and  Ihejr  mored  aeordin^ly;  bot  no  Order ooold  be m«d«,  w  ibeTIiiit 
for  the  other  Defendants  to  answer  the  Amendmcnti  has  not  expirad*  Ifolion  lefoted,  widi 
Cofts,    the  Solicitor  most  hafe  kaown  tbat  the  Motioii  eonld  not  raooecd. 

The  Solicitor  for  some  of  the  Defendants,  was  also  Town  af^ent  to  the  So- 
licitor for  the  others.  The  first  mentioned  Defendants  were  entitled  to  move 
to  dismiss  the  Bill  for  want  of  Prosecution,  and  a  Notice  of  Motion  to  that 
effect,  signed  by  their  Soliciior,  had  been  served  npoii  the  Plaintiff.  With 
respect  to  the  otlier  Defendants,  the  Bill  had  been  amended,  and  theii  hnd 
been  served  with  Subpoenas  to  answer  it ;  but  their  time/in'  anneaing 
had  not  expired. 

Mr.  Koe  now  moved  to  dismiss  the  Bill  as  against  the  first-mentioned 
Defendants. 

Mr.  Parser,  for  the  Plantiff,  submitted  that,  though  the  Parties  on  whose  - 
behalf  the  Motion  was  made,  were  in  a  situation  to  move  to  Dismiss,  their 
Solicitor,  when  he  gave  the  Notice  of  Motion,  must  have  known,  as  Agent 
for  the  other  Defendants,  that  the  Onuse  was  in  such  a  state  with  respect 
to  them,  that  the  Plaintiff  could  successfully  oppose  the  Motion,  and  there- 
fore, that  the  Motion  ought  to  be  refused  with  Costs. 
The  Vice  Chancellor: 

As  the  Solicitor  who  signed  the  Notice  of  Motion,  was  Agent  for  the  other 
Defendants,  he  must  have  known  what  was  the  situation  of  the  Ganse  with 
respect  to  them,  and.  consoquentlj,  that  a  Motion  to  Dismiss,  made  on  be- 
half of  tlie  Defondants  for  whom  ho  was  Solicitor,  could  not  sacceed.  The 
Court  ought  not  to  allow  a  Person  to  make  use  of  his  Knowledge  of  the  Plraa- 
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tice  of  the  Court,  merelj  to  extort  Costs,  and,  thereiorei  I  shall  refuse  tbQ 
Motion  with  Costs. 


*GuLLT  V.  Yav  Bodicoate  and  Otebbs.  [  *668  1 

1884 :  ISA  Denmber.— iVaeiiM^iNmtMaf— CbiiM^  Order  ofim. 

ThrMlming  Dereadants  who  have  not  answered,  with  an  Attachment,  withont  issulno;  oiWi  to 
not  nsinp  due  dilt^nce,  to  ^et  in  their  Answers,  80  as  to  prevent  another  Defendant  from 
moTing  to  dismiss.  A  Defendant  may  more  to  dismbs  after  the  expiration  of  Two  Months 
from  tbeTlmawhcn  Ut  Aanrar  was  to  bedaamed  tnfficieat,  although,  owing  to  the  Answers 
of  the  odier  DefendaaM  not  being  flla^  the  tine  for  atnendlnf  tbe  Bill  haa  not  aspired. 

The  Answer  of  the  Defendant  Gibson  was  filed  on  the  9th,  and  the  An* 
Bwer  of  the  Defendant  Holden^  on  the  10th  of  May  1B34 ;  fline«  which  time 
no  further  Proceedings  had  been  taken  as  to  them. 

Mr.  Cooh^  now  moved  to  dismiss  the  BUI,  for  want  of  Prosecntion,  as 
against  those  Defendants.  He  said  that  two  Lnnar  Months  had  expired  a^ 
ter  their  Answer  to  be  deemed  snffioient,  withont  reckoning  the  Interval  be- 
tween the  last  Seal  after  Trinitj  and  the  first  Seal  before  Michaelmas  Term. 

Mr.  Maaalf^^  for  the  PlauittiF,  referred  to  the  26th  Order  of  1988,  and 
said  that  the  Answer  of  a  third  Defendant  bad  been  recentlj  filed ;  and  that 
the  time  allowed,  by  the  18th  Orderof  1881,  for  a  Plamtiff  to  amend,  in  the 
Case  of  seYoral  Defendants,  was  ax  Weeks  after  the  last  Answer  shoold 
have  been  deemed  sufficient ;  that  that  tame  had  not  expired  with  respect 
of  the  Answer  which  had  been  last  filed ;  that  the  Answers  of  the  other  De- 
fendants had  not  yet  been  put  in,  and,  therefore,  the  Motion  was  premature. 

Mr.  CoohBi  in  reply,  said  that  the  mtention  of  ihe  26th  Order  of  1888 
was  merely  to  prevent  a  wU  Defendant  from  moving  to  Dismiss  before  the 
time  for  amendmg  ihe  BUI  had  expired,  and  never  could  be  intended  to  de- 
prive one  of  several  Defendants,  who  had  duly  answered  the  Bill, 
from  moving  to  Dismiss,  for  want  of  Prosecution,  *after  tiie  ezpi-  [  *669  ] 
ration  of  two  Months  from  the  time  when  Us  Answer  was  to  be 
deemed  sufficient,  although,  if  no  Application  to  Dismiss  should  be  made, 
a  Plauiilff  uiiv^ht  be  entitled  to  amend  within  six  Weeks  after  the  last  Answer 
in  tiic  Cause  wa3  to  be  deemed  sufficient ;  and  that,  if  the  Constraction  of 
the  26th  Order  of  1833  contended  for  by  the  Plain^ff,  should  be  adopted, 
the  words  as  to  such  DefendantSf'  which  occur  in  it,  could  have  no  mean* 
iog- 

The  Vicr-Ohancellor  : 
Beforo  the  Orders  of  1833  were  made,  I  had,  in  several  instances,  de- 
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cided,  upon  the  CoDstrootioQ  of  the  16th  Order  of  1881,  that  a  DefeDdant 
was  entitled  to  move  to  Dismiss  for  want  of  Proeecution,  when  he  could 
bring  his  Case  within  that  Order,  notwithstauding  the  time  limited,  bj  the 
18th  Order  of  1881,  for  amending  the  Bill,  bad  not  expired.  The  26th 
Order  of  1888,  was  made  merely  to  prevent  a  Motion  to  dismiss  being  made, 
where  the  time  for  amending  had  not  expired  as  againH  the  Defendant 
nming  to  Dimitt :  and  I  think  that  th^  Oonstruction  of  that  order,  con- 
tended for  hy  Mr.  Cooke,  is  the  trae  Gonstmction.* 


Mr.  Metcalfe  tlien  sud  that  the  Plaintiff's  Solicitor  had  made  an  Affida- 
vit,  statiug  tliat  he  had  frequently  called  upon  the  Clerk  in  Court  for  the 

Defendants  who  had  not  answered,  and  had  threatened  an  Attacliracnt,  and 
therefore  that  due  Diligoncc  had  been  used  to  j^ct  in  tucii  Answers,  within 

the  Terms  of  llie  lOth  Order  of  1831. 
£  •670  ]       *Mr.  Coohe  contended  that  the  Plaintiff  ought  to  have  issued 

an  Attachment  against  the  Defendants  ^vho  had  not  answered: 

and 

The  l^ce- Chancellor  was  of  that  opinion. 
Mr.  Metcalfe  then  undertook  to  Speed. 


Thk  Aiiorney-Gexekal  i'.  liiii  Goldsmiths'  Company. 

An  Inclination  after  stating  a  Will  hy  ^y]mh  ropcrty  wu  f^rwi  to  the  Dcfcnduits,  for  the 
purpose  of  making  X.o.uis  to  yonn;^  Men  free  of  the  Company,  to  assist  ihom  in  Trade  and 
otherwise,  alleged  that  divers  other  Donations  nnd  Bequests  Lad  becumadc  totltc  Company, 
for  the  purpose  of  makiog  Loam  to  yonog  Men,  for  thctr  ttdmieemcnt  in  BosineM,  or  in 
lafe,  9aA  pnjrad  ibai  the  Principal  and  all  other  liice  Gifts,  to  the  Compear,  for  Loena 
niight  be  established,  &c.  Held  that  the  Infonnatioiitrai  tnttllifiaioitei  ttiongh  the  Compa* 
ny  were  the  only  Defendants  to  it. 

The  Inforaifttion  stated  that,  in  1491,  or  thereabouts,  Thomas  Wood,  a 

Citizen  and  Goldsmith  of  London,  did  by  his  Will,  or  some  valid  Convey- 
ance or  Deed  of  Gift,  demise,  give  or  convey  a  plot  of  Ground  in  Cheap- 
Hide^  with  the  Houses  and  Shops  thereon  erected,  to  tlie  Goldsmiths'  Com- 
pany, together  with  certiuu  Monies  and  other  Effects,  upon  Trust  to  receive 
the  Rents  and  Profits  of  the  said  Land,  Houses  and  Shops,  and  to  lay  out 
and  invest  the  said  Monies  and  other  Effects,  and  receive  the  Interest,  In- 

•  Pmnek    ^Mr,  lepottad  otOe,  693,  was  decided  when  the  Orders  of  isai  were  in  force. 
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come  and  Profits  thereof;  and,  from  time  to  time,  to  lend  out,  such  Mojiies 
as  should  be  received  by  them  in  respect  of  the  said  several  Premises^  to 

young  Men  being  Free  of  the  Company,  and  particularly  to  such  before, 
mentioned  young  Men  as  sjhould  be,  from  time  to  time,  the  Tenants  or  Oc- 
cupiers of  any  ot  the  said  Slio|  s,  as  and  for  Stocks  and  Capital,  for  the  pur- 
pose of  as&iating  such  young  Men  to  carry  on  their  Trade  in  the  said  Shops 
and  otherwise  :  that,  upon  Wood^s  l)  .aLh,  the  Cumj  any  entered  into, 
and  had,  ever  since,  continued  in  possession  or  receipt  of  tlie 
lients  'and  Profits  of  the  Houses  and  Shops,  and  accepted  the  £  *671  J 
CLaiKaLie  iiusls  rejosed  in  thiui  ;  &  ulorcsaid:  tiiui,  for  many 
years  past,  no  part  of  the  lients,  interest,  or  Prolits  of  tlie  Houses,  Shops, 
Monies  and  Premises  had  been  lent,  hy  the  Company,  to  young  Men  iree  of 
the  same,  but  liad  been  applied  to  the  general  purposes  of  the  Company  r 
that  dwen  oiher  hKjiiii^ta  and  l/onatw/ny  /md  bi  cn  tuade  to  the  Compavi/, 
for  tJtc  purpose  of  ntakiny  Ijoans  io  youny  Altu  J  or  thtir  advancciutht  in 
hatincaa  or  in  JJjc,  but  no  port  thereof  had,  for  a  great  nnuibcr  of  years, 
been  applied  for  any  such  Charitable  Purposes  as  aforesaid:  that  t!te  afore- 
said several  Charitable  Donations,  Legacies  or  Devisee,  aiid,  particularly, 
the  Donation  cr  L)e\  ise  of  the  said  Thomas  }Voodj  ought  to  be  established, 
and  the  aforesaid  several  Kents,  Interest,  Profits,  Proceeds,  Accumulations 
and  Sums  of  Money,  ought  to  be  lent  out  in  the  manner  directed  and  intend- 
ed by  the  said  ThomaB  Wood  and  the  other  Donors  beforementioned,  or 
otherwise  applied  as  nearly  according  to  the  Directions  and  Intentions  cf 
the  several  Donors  as  might  be,  or  for  some  other  Charitable  Purposes  or 
Purpose  similar  thereto.  The  Information  charged  that  the  Company  had, 
from  time  to  time,  been  possessed  of  divers  large  Sums  of  Money  constitating 
part  of  their  General  Corporate  Property,  and  which  they  had,  from  time  to 
time,  laid  out  in  the  Stocks  and  on  other  Securities,  and  also  in  the  purchase 
of  Lands,  and  that  the  Hents,  Interest,  Profits  and  Proceeds  of  the  said 
liSnds,  Houses,  Shops,  Monies  and  Premises,  and  the  aocnmulations  thereof, 
were  then  blended  with  their  General  Corporate  Property ;  «nd  that  the 
said  several  Sums  ought  to  be  set  apart  and  secured,  together  with  the  fa* 
tnre  Bents  and  Profits  of  the  said  Houses,  Shops  and  Premises, 
and  the  Interest  and  Proceeds  of  the  said  odier  'Monies  and  [  *672  ] 
Premises,  for  the  due  application  thereof  for  the  time  to  come ; 
and  that  a  Scheme  oug^it  to  be  framed  to  secure  the  due  performance  of  the 
said  Charitable  Pniposes:  that  the  Company  had,  In  their  custody  or  power, 
the  Will  or  Deed  of  Gift  of  the  said  ThomoB  W0od,  and  also  other  Wills 
relating  to  the  Charitable  Trusts  aforesaid,  or  the  Probate,  or  some  other 
Copies  of  or  Extracts  from  the  said  Wills,  or  Entries  or  Becords  rehiting 
thereto,  and  also  diven  PeedS)  Copies  of  and  ExtraelB  from  Deeds,  Will 
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Books,  minute  Books,  aad  other  Book,  Books  of  Aocotints  and  other  Pa- 
pers  and  Writings  relating  to  the  said  Charitable  Donations,  Devises  or  Be- 
quests, and  to  the  several  Matters  aforesaid,  or  some  of  them,  and  that  the^ 
ought  to  set  forth  a  Schedule  thereof,  and  to  leave  the  Originals  with  their 
Clerk  in  Court.  It  prayed  that  Wood's  Charitj',  and  all  other  (if  au^) 
like  Gifts  and  Bequests  to  the  Company  for  Tjonn?',  miLdtt  he  catahlished, 
and  the  due  performance  ot  the  said  Chai  itaule  Ti  ustis  ciiioiced  for  the  fu- 
ture ;  and  that  a  Scheme  might  bo  framed  for  that  purpose  ;  and  that  Ac- 
counts might  bo  taken  of  all  the  Messuages  or  Tenements,  Estates,  Rents, 
Interest,  Monies  and  Premises  beforementioned,  and  of  the  manner  in  which 
the  f  ame  and  everjr  part  thereof,  bad  been,  from  time  to  time,  applied,  laid 
out  and  invested. 

The  Company  demurred  to  the  Tntorrnaiiun,  becanar  it  was  exhibited 
against  them,  for  several  aiid  dUUnct  matterif  wbicb  ought  not  to  be  joined 
together  in  one  Information. 

Sir  Jr.  iSugden,  Mr.  Knight  and  Mr.  Lovat,  in  support  of  the  Demurrer, 
said  that  the  Relators  had  no  grounds  whatever  for  the  statement 
[  *673  ]  in  the  loformation,  *as  to  the  existence  of  otber  Bequests  and 
DonatioDS,  and  that  the  charge  of  miflappUcatioD  was  introduced 
merely  to  meet  one  of  the  Objections  that  was  made  to  the  Information  id 
The  Aitom^^eneral  v.  The  Merchant  Tailors'  Company  (a)  ;  that  there 
the  Siima  were  small^  and  the  objects  of  all  the  Charities  were  the  same ; 
bnt  here  a  Beal  Estate  was  to  be  administered ;  and  the  Charities  were  not 
Goofined  to  yoang  Men,  Members  of  the  Company,  or  indeed  of  anj  partic- 
ular deicription  whatever :  that,  by  Wood's  Will,  a  special  Trust  was  raised 
in  favour  of  the  Oeeopers  of  the  Houses,  and  therefore  they  oug^t  to 
have  been  made  Parties  to  the  Suit. 

[The  Vtee-Chancelkr^  after  reading  the  Interrogatories,  said :  There  is 
no  Charity  that  ever  existed  in  the  hands  of  this  Company,  that  might  not 
be  brought  forward  under  these  Interrogatories.] 

Mr.  Cooper^  for  the  Belators. 

The  language  of  the  Demurrer  is  peculiar :  it  is  not  in  the  ordinary  form 
of  a  Demurrer  for  Multiftriousness.  It  does  not  proceed  on  the  ground 
that  the  Informatioii  unites  distinct  matters  as  against  diiforent  Defendants, 
but  matters  which  might  be  made  tiie  subjects  of  several  dilbrent  Inibnm^ 
tions  against  the  same  Defendants.  Here  there  is  one  set  of  Defendants 
only;  and  matters  capable  of  being  separated  from  each  other,  may  be  in- 
troduced into  the  same  Bill  or  Information  ap;ainst  the  same  set  of  Defen- 
dants, or  against  an  only  Defendant.    Is  il  nut  the  best  course  to  comprise, 

(a)  Jnft,    S88  i  lad  1  HyL  4  Eew,  1S9. 
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I S34.— The  Attoniqr-Gcnttral         GoUamithi'  CompMsy. 


In  one  Information,  all  the  X)(matioDB  and  Bequests  irbich  have 

been  made  to  tho  Company,  for  the  purpose  of  making  Loans  f 
•The  Company,  instead  of  being  put  to  any  extraotdbary  Ex-  [  ] 
pense  by  8ucli  a  course,  will  be  saved  Expense  by  it.  The  doc- 
trine respecting  MuUiiariousness  was  first  introduced  into  this  Court  by 
our  Ecclesiastical  Chancellors.  The  Frax.  Aim.  Cur.  Cane,  vol.  2,  p- 
493,  contains  the  following  form  of  a  Demurrer  for  Multiferiousness : 
"  These  Defendants,  by  Protestation,  md  for  cause  of  Demunw  there* 
unto,  these  Defendants  say  that  the  said  Ml  containeth,  in  itself,  sereral 
and  distinct  Charges,  for  several  and  distinct  Matters  against  several  aad 
distinct  Defendants,  ^shl(  li  have  not  any  relation  or  reference  the  one  with 
the  other,  whereby  the  said  Bill  is  drawn  to  a  great  and  uuuecessaiy  length 
of  above  I'iO  sheets  of  paper." 

Tho  form  of  a  Demurrer  for  Multifariousness  is  given  in  Willis  on  Plead- 
ing, 404.  That  work  received  the  sanction  of  T^rd  Bedesdale,  before  pub- 
lication. Berke  v.  narris  (Z/).  Lord  liedeMe,  in  his  Treatise  on  Plead- 
ingt  says  :  "  The  Court  \vill  not  permit  a  Plaintiff  to  demand,  by  one  Dill, 
seToral  matters  of  different  natures  against  several  Defendants ;  for  this 
would  tend  to  load  each  Defendant  with  an  unnecessary  burthen  of  Costs, 
by  swelling  the  Pleadings  with  the  state  of  the  several  Claims  of  the  other 
Defendants,  with  which  he  has  no  connexion.  A  Defendant  may,  therefore, 
Demur,  because  the  Plaintiff  demands  several  matters,  of  different  natures, 
of  several  Defendants,  by  the  same  Bill  (0  " 

In       AUinMff-g0Mral  v.  The  Merehani  TaHors'  Compani/,  your  Hon- 
or is  reported  to  have  said :  "  In  my  opinion  this  Deuiui  i  or 
ought  not  to  be  aUowed.    'These  eight  Charities  are  so  directed    [  ] 
to  tiie  same  objects,  that  it  would  be  knpioper  to  £11e  separate 
Informations  as  to  them." 

The  ViaB'GHANem<LO&: 

I  cannot  perauade  myself  that  the  doctrine  respecting  Multifariousness, 
is  confined  within  such  narrow  limits  ae  Mr.  Cooper  has  represented  it  to 
be  For  I  apprehend  that,  bemdes  what  Lord  JFUd49dak  has  laid  down  up- 
on  Hie  subject,  there  is  a  Bute  arinng  out  of  the  constant  practice  of  the 
Court,  and  that  it  is  not  competent,  where  A.  is  sole  PlaintiflF,  and  B.  is 
sole  Defendant,  for  A.  to  unite,  in  his  Ml  against  aU  sorts  of  matters 
wherein  they  may  be  mutually  concerned.  If  sueh  a  mode  of  proceedmg 
were  allowed,  we  should  have  A.  fiUng  a  BiU  against  B.,  praying  to  fore- 
close one  Mortgage,  and,  in  the  same  Bill,  praying  to  redeem  another,  and 
asking  many  other  kinds  of  BeKef  with  respect  to  many  other  subjects  of 
complaint. 

(6)  Haidm  asr.  («)  Twat  Plaui.  ad  Edit.  147. 

Yoii.  V.  W 
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1896.~B«rwiek  Ward. 

This  Court  so  &r  foUowB  the  practice  of  Courts  of  Iiav^  as  that  its  Judg* 
ZDcnt  IB  given  on  one  Case ;  and  though,  at  Law,  ^here  the  Action  is  an 
Aotion  of  Debt,  yoa  may  declare  both  upon  a  Specialty  and  on  a  Simple 
Contracti  yet  yon  cannot  join,  in  one  Action,  Covenant,  Case,  Trover,  De- 
tinue, &o«  So  this  Court  requires  that  one  subject  should  be  presented  to 
it  for  its  Decision,  and  it  will  not  allow  itself  to  be  called  upon  to  pronounce 
different  Decrees,  on  several  totally  distinct  matters.  Therefore,  such  a 
eourio  as  the  present,  ought  not  to  be  permitted.  For  irhat  does  this  Infor- 
mation do  ?  It  states,  first,  that  there  is  a  Charity  for  the  benefit  of  young  - 

Men  being  Free  of  the  Company,  and  then  it  states  that  divers 
[  *676  1  other  Bequests  have  been  made,  to  the  Company,  *for  the  pu^ 
pose  of  making  Loans,  to  young  Men,  for  their  advancement  in 
Business  or  in  Life.  Now  there  may  be  a  thousand  such  Charities  for  mak- 
ing Loans  to  young  Men  of  diflforent  descriptions ;  but  how  could  the  Qourt, 
by  one  Decree  and  one  Scheme,  embrace  such  multifarious  matters  ?  If 
it  had  been  so  alleged  in  the  Information  as  to  show  that  the  character  of 
all  these  other  Bequests,  was  homogeneous,  though  there  might  be  minute 
differences  between  them,  they  might  all  have  been  comprised  in  the  same 
Information.  But,  here,  there  is  a  total  want  of  any  such  Allegation,  and, 
therefore,  I  must  suppose  that  the  other  Bequests  and  Donations  are  totsl* 
ly  distinct  from,  and  in  no  ^  ay  homogeneous  with  the  principal  object  of 
the  Suit.  This  Demurrer  is  grounded  upon  the  acknowledged  practice  of 
the  Court,  and,  therefore,  it  must  be  allowed. 


Babwiok  v.  Wija». 

1SS6:  ISflt  Smmuj.'^PnutiM^Pn  cai/uto. 
ACMia«iiisybeadvinMdlbrtli*i»iiipoMof  tikiagtlwBni^  cM/htto, 

This  was  a  Foreclosure  Suit.  The  Cause  had  been  advanced  in  order 
that  the  Bill  might  be  taken  jcro  covfesso  (a). 

"Mr.  Parker,  on  applying  that  the  Bill  might  be  taken  pro  confeaso,  sta- 
ted that  the  Master  of  the  Rolls  (Sir  C.  C.  Pejn^s}  had  ruled  that  the 
Court  had  no  power  to  advance  a  Cause  in  order  that  the  Bill  might  be 
taken  pro  confesso. 

The  Vtce'ChaneeUor  said  that  in  a  Case,  of  which  he  had  a 
[  •677  ]    Note,  Lord  Eldon  had  decided,  after  Argument,  'that  a  Cause 
niight  be  advanced  for  the  purpose  of  taking  the  Bill  pro  eo^fu- 
90.  And,  accordingly,  the  BUI  in  this  Cause,  was  taken  jvv  cm^mso. 

(a)  See  Bahr  t.  liimp  cuiU,  YoL  IV.  p. 
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The  following    a  Copj  of  the  Note  abo?e  alluded  to  : 

Bolton  V.  Olaa/ord, 

A  Seiueant  at-Arms  was  granted.  He  returned,  non  est  inventm.  The 
Return  was  indorsed  on  the  Writ,  but  never  filed.  Then  a  Sequeatratioil 
issued,  and,  on  that  being  roturned,  the  Bill  was  ^.^t  down  to  be  taken  pro 
conf€880.  Afterwards,  an  Order  was  obtained  to  advance  the  Cause,  bo  that 
it  might  be  at  the  head  of  the  Paper  on  a  particular  dajr;  and  then  a  De- 
cree was  made  on  the  Bill  so  taken  pro  confesso. 

In  Michaelmas  Term  1810,  a  Motion  was  made  to  set  aside  the  Decree, 
for  Irregularity,  on  two  grounds  :  first,  becaii'^e  the  Return  of  the  Serjeant- 
at-Arms  was  not  filed :  and,  seoondlj,  because  the  Cause  had  been  ad?an<y 
ed. 

Bat  the  Motion  was  refused  after  long  Argument. 

Sir  S.  RomiUy,  Mr.  Richards  and  Mr.  ShadweU,  for  the  Plaintiff.  Mr. 
Leach,  ^\t.  Bdl  and  Mr.  Bowdeswell,  for  the  Defendant. 

Lord  A'ldon  gave  Judgment  on  the  first  Point,  on  the  12th  of  November 
1810,  and,  on  the  second,  on  the  8th  of  March  1811. 


*JoKES  V.  Jones.  [  *678  J 

ISSS:  nth  ^int3b^Cndii0r^O>$t$, 

Wlten  Alfotkmlimwie  after  Decree,  in  aCiredilot*li  Sd^  teieitMdn  aCkedllerfioBiaSngai 
law,  the  CMlor  iicnUtled  Co  th«  Oeiti  of  die  Uetien. 

This  was  a  Creditor's  Suit. 

On  a  Motion  made,  on  behalf  of  the  Executor  of  the  deceased  Debtor, 
for  an  Injunction  to  restrain  a  Creditor  from  suing  at  Law,  after  Decree,  the 
question  was  irhether  the  Creditor  was  entitled  to  the  Costs  of  the  Mo- 
tion. 

Mr.  Koe^  for  the  Executor,  contended  that  the  Creditor  was  not  entitled 
to  the  Costs ;  and  cited  Anon»  (a). 

The  Vtce-ChaneelUr^  after  consulting  the  Registrar,  said  that  the  Prao- 
tice  had  been  otherwise,  and  gave  the  Creditor  the  Costs  of  the  Motion. 

(a)  SSanu*  Sta.  4S4. 
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BfmEOEABBIOI. 

The  deoifflOD  in  Grighy  v.  Powell,  reported  ante,  p.  290,  was  affirmed,  bj 
the  House  of  Lords,  on  the  17th  March  1835  ;  and  the  deciaon  in  Waterton 
V.  Croft,  reported  ante,  p.  502,  was  affirmad  by  the  Lord  OhaneeUor  (Lord 


£iutAToaf. 
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PRINCIPAL  MATTERS. 


ACCOMMODATION  BILL. 
See  Parties,  2. 

ACCOUNT. 

Wliere  under  the  usual  decree  for  an  ac- 
count of  a  testator's  deb«>»,  a  claim  is 
made  in  respect  of  a  debt  the  amount  of 
which  is  not  ascertained,  the  Master 
ought  to  takti  Om-  fiprt^ssaTT  accounts  for 
ascertaining  the  aiuouat.  Baker  v.  Mar- 
Hh.  380 

Set  Old  Accounts. — OvERssBitt'  Ac- 
counts.— Partnership. 

ADMINISTRATION. 
See  Annuity. 

ADIONISTRATOR. 

b  ft  nut  sffi^it  the  Banli  and  an  adramb- 

trator  appointed  under  3B  Geo.  3,  c.  87, 
the  Court,  on  motion,  before  decree, or- 
dered atodc  Btandinfif  in  the  taelator^a 
Dame  to  be  transferred  to  the  Aeeoootant- 
genetal.  Warburton  v.  Hiil.  533 
See  ExECDTORs. 

ADVANCING  CAUSE. 

See  Pk.\ctice,  32. 

ADTERSE  POSSESSION. 

1.  To  a  bill  claiming  title  to  an  estate,  the 
deiendant  pleaded  thfti  the  title  of  tho 


partj  through  whom  the  plaintitl  claimed, 
aeeroed  in  1759,  and  that  the  poasmaton 

of  the  estate  had  been,  ever  since,  ad- 
verse to  the  plaintiff  and  to  the  persons 
through  whom  he  claimed.  Pica  over- 
ruled, becaose  it  did  not  stale  particularly 
the  facts  on  vrhich  the  defendant  meant  to 
relj  as  constituting  the  adverse  posses- 
sion, and,  therefore,  the  plaiotiff could  not 
know  what  case  he  had  to  meet.  Hard- 
man  V.  Eilames.  0 10 
2.  A  plea  of  adverse  possession,  to  a  bill 
char'-:n;:  that  the  defendant  iias,  in  his 
custody,  documents  showiiig  the  plain- 
tiff'a  titte,  most  be  accompanied  with  an 
•natrai  denyiog  that  ehaige.  Hid. 

AFFIDAVIT. 

If  several  athdavita  are  ooade  in  support  of 
and  in  opposition  to  »  petition,  and,  on 
hearing  the  ,ictilion  and  several  of  the 
affidavit*  in  auppori  of  it,  the  petition  ia 
dimuned  with  eoeta,  the  raspondent  will 
be  allowed  the  costs  of  all  the  alTuIavits 
on  both  sides.  Wood  v.  Preston.  062 
<Sw  CosrxMPT,  1. — ^PRACTica,  30,  31. 

AGREEMENT. 

The  plaintiff  and  hie  wife,  who  was  one  of 

the  childrpn  of  A.,  apreed  with  the  other 
children,  to  divide  equally  A.'s  property 
at  his  death.   The  plaintiff's  wife  died 
i   before  A.,  aad  the  plaintiff  waa  her  ad- 
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roioistr«tor.  He  made  tn  assignment, 
by  which ^  his  share  passed,  and  after- 
wardtf  /iled  a  bill  fur  a  specific  perfurm- 
anee.  Held  that  the  agreement  was  val- 
id ;  and  that  the  plainlllr being  a  trustee 
of  his  sharR  for  the  assignees,  the  suit  was 
properly  instituted   by  him.    Hyde  v. 

See     Arbitration. — Speciftc  PcsrOUC- 
AMOK.— Vf.m>or  and  Purchaser. 

ALIEN  ATION. 
See  Feme  Cuvbrte,  3. 


ALMSHOUSES. 

See  Mortmain. 

AJiBINDED  BILL. 

Defendant  pleaded  to  the  bill,  upon  which 
the  plaintiff*  amended.  The  defend  am 
then  filed  a  geoeral  demurrer  lu  the 
emended  bill.  Held  that  the  demurrer 
was  regular.  BaherUttt  y.  jMrd  Lon- 
dondoTjf.  226 

AMENDMENT. 

L  Defendnnt  filed  e  eroie  bin  for  e  dia- 

covery.  The  plaintifTin  the  original  suit 
took  aa  office-copy  of,  but  did  not  answer 
the  eioae  bill.  After  the  hearinir  of  the 
original  cause,  defendant  amended  his 
cross  bill  bj  praying  relief.  Held  that, 
ander  the  ohoonistanoea,  he  was  at  lib- 
erty  so  to  do.    S/cvrn  v.  F'-'i  V  r  457 

9.  Fiaintifl',  after  defendant  had  answered, 
amended  by  adding  anodier  defendant. 
After  thai  dofeiidani  had  answered,  plain- 
tiff again  moved  to  amend,  not  requiring 
any  answer  from  the  original  defendant. 
Motion  granted.    Evans  v.  Hughes.  666 

<8w  AKSwaa,  1.-- Puei.  akd  Fi^oma,  0. 

ANNUITY. 

When  an  annuity  is  secured  by  a  covenant 
and  warrant  of  attorney,  and  all  the  ar- 
rears have  been  paid,  the  Court  will  not 
restrain  the^xccuiora  of  the  grantor  from 
paying  hie  simple  contract  debia  until 
they  have  set  apart  a  fund  to  answer  the 
future  payments,  unless  a  case  of  past  or 
probable  misapplication  of  aaaels  is  made 
oot.  Read  v.  Blunt.  667 
See  CoNSTRi;cTioN,  1. 

ANSWER. 

1.  Flaintifir  amended  his  hill.   Before  the 

amendments  ^v^MP  answered  the  suit 
abated.  Plaiuuii  then  filed  a  bill  of  re- 
vivor and  supplement)  praying  that  the 
defendants  n>!(»ht  an«wpr  that  bill  to- 
gether with  the  ameadmeots.    The  de- 


fendants put  in  an  answer  to  the  bill  of 
revivor  and  aapplement  only.  Motion  to 
take  the  answer  off  the  6Ie  for  insular' 
iiy,  xefused.    Sai/le  v.  Graham.  8 

2.  tt  %  plaintiff  reads  a  passage  ffom  the 
answer,  as  evidence,  he  is  compellable  to 
read  all  other  uassages  io  the  answer 
which  are  explanatory  of  the  paaaage 
rend,  whether  such  other  passages  are 
connected  in  puiQt  of  grammatical  con- 
stroelioo,  or  separated  by  paaaacee  »> 
lating  to  dtatinct  sttbjeeta.  Aurse  t. 
JBunn.  225 

3.  An  information  alleged  certain  siimB  to 
be  vested  in  the  defendants,  for  certain 
charitable  purposes,  and  that  the  defend* 
ants  had  misapplied  thoae  euma;  it  abo 
alleged,  generally,  that  other  sums  were 
vested  in  the  defendants  upon  like 
trosta,  bat  did  not  charge  any  misappli- 
cation or  breach  of  trust  with  respect  to 
them.  Held  that  the  defendants  were 
not  compellable  to  anewer  the  genera]  al- 
legation. Attorney- gengr^  t.  Merchant 
TtthrM*  Company.  SS8 

Ate  SuFPLtMKNTAL  ArWWIB, 

APPOINTMmT. 

1.  "Where  a  trrtitnr  having  a  general  pow- 
er of  appoituiiieat  over  a  fund,  exercises 
it  by  will,  probate  doty  must  be  paid  in 
respect  of  the  fund.  Palmer  ▼.  Whit- 
more.  178 
9.  A  lady  having  four  diildren  hy  her  firat 
husband,  and  three  by  her  second,  and 
having  power  to  appoint  a  fund  amongst 
the  former  only,  appointed  it  amongst  all 
her  children  equally,  and  declared  that, 
if  her  children  by  her  first  husband  should 
refoae  to  share  the  fund  with  her  other 
children,  the  whole  fund  should  go  to  her 
youngest  child  by   her  first  husband. 
Held  that  the  appointment  was  not  whol- 
ly void,  but  that  the  first  class  of  children 
took,  each,  one  seventh  of  the  fund,  under 
it,  and  the  other  shares  went  to  them, 
as  in  defoolt  of  sppoinlnwnt.  Sadler  v. 
Pratt.  638 
See  Feme  Covertk,  i,  2. — Election.-* 
Probatb  Dvtt.— Tftversn  Aim  Cistvi 
Qpn  TsusT. 

APPORTIONMENT. 

A.,  on  bis  marriage,  grants  a  reni-ciiarge, 
to  his  wife,  out  of  bis  estates,  for  her 
iointure;  which  he  secures  by  a  term 
limited  to  trustees.  By  his  will,  he  gives 
his  mansion-house  and  park,  to  his  wife, 
for  life,  and  thf  rest  of  his  estates,  to  B., 
and  directs  that  the  repairs,  painting,  &.c. 
of  his  manaion-hoose  anall  be  paid  for,  by 
sale  of  limber  on  the  premises  devised 
to  B.,  and  then  be  coDfirma  the  settle- 
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ment.  Held  that  the  jointnre  is  -wholly 
raiscable  out  of  tboM  pxemisea.  Grtgb}/ 
v.  Powell.  2b0 

ARBITBATION. 

When  it  is  one  of  the  terms  of  an  agree- 
ment to  refer  disputes  to  arbitration,  that 
the  submission  may  be  made  a  rule  of  a 
eotiTt  of  law,  on  the  applieatioD  of  either 
party,  bet  which  has  not  been  done : 
Held,  on  demurrer,  that  this  Court  has 
jurisdiction  to  relieve  agtiiist  ihe  award. 
And  ilic  Court  having  once  ex^rci^rd  its 
jurisdictjun  over  the  award,  will  retaia  it, 
althoofrh  on  the  coming  in  of  the  answer, 
it  appears  lhat  (he  submis-iion  had  then 
been  made  a  rule  of  a  court  of  law,  bj  the 
defeiMUot*  Nidkot$v,  Roe,  160 
See  Imclospbi  Act. 

ATTACHMENT. 
8tt  CoMTlMPT.  1. — Marshal  or  KlNO*« 

AWARD. 
See  ABBinATioii.— iHCLOftVRK  Act. 

BANK  OF  ENGLAND, 

See  AOHINISTBATOR. 

BANKRtTPT. 

1.  A  trader,  on  his  marriage,  received  a 
fortune  of  5,000/.  with  his  wife ;  and 
settled  a  sum  of  stock  in  trust  fur  himself 
for  life,  with  limitations  over  for  the 
henefit  of  hie  wife  and  ehitdren,  in  the 
ttvent  of  his  becoming  bankrupt  or  insol- 
vent. And  il  was  provided  that,  if  be 
ahonld  soTvive  his  wife,  and  the  issne  of 
the  marriage  should  fail,  and  he  should 
then  be  or  should  have  been  a  bankrupt, 
15  sixtT-eixihs  of  the  stock  should  belong 
to  the  wife's  next  of  kin  in  blood.  No 
part  of  the  5,000/.  was  settled;  but  the 
whole  of  the  settled  fund  was  the  hos- 
band's  profx  rty,  and  it  did  not  appear, 
from  any  of  the  expressions  in  the  set- 
tlement, what  was  the  consideration  for 
the  provision  as  to  15  sixty>sixths  of  the 
stock.  Htld  that  the  limitations  over  in 
Uie  event  of  the  bankruptcy  of  the  hu&- 
haiid,  were  good  as  to  15  sixtj-oizihsof 
the  trust  fund,  thai  beincr  '^if'  pro'tornon 
of  the  trust  fund  which  the  wite  s  turtune 
woold  have  purchased,  but  were  void  as 
to  the  rrmainder.  Lester  v.  Garfnm!.  205 

3.  lo  a  suit  by  the  assigaees  of  an  uncertifi- 
eated  bankrupt,  for  the  iceovery  of  prop- 
erty fraudulfntly  delivered  by  him  to  the 
defendants,  the  pbiutifis  read  the  exami* 
nation  of  one  of  the  defendants  tsken  be- 
fore thfi  rnmmissioners  on  the  first  day, 
but  decUaed  to  read  the  eiamiiiatinn 


taken  on  the  second  day.  Ruled  that  the 
whole  must  be  read.  v.  Biggs,  391 

3.  Tiie  consent  of  the  ciedilors  of  a  bank- 
rupt  to  the  institution  of  a  suit  by  his  as- 
signees, though  filed  amon^^st  the  pto- 
ceedings  in  the  bankruptcy,  must  be 
proved.    ILid.  391 

4.  The  evidence  of  a  bankrupt  which,  in 
one  respect,  is  in  his  own  favor,  but,  in 
another  re.^pcct,  against  himself,  is  re- 
ceivai)le.    Ibid.  391 

See  AoREEMfc^T. — Practice,  33. — Trcs- 

.  TEB  AHD  ClSTDI  QOB  TftfJST. 

BEQUESTS. 
See  Will. 

BILL  OF  DISCOVERY. 
See  AMKfBMVMT.— Pboooctiom  or  Docv* 


KBKTB,  S. 

BILL  OF  EXCHANGE. 
See  Paktibs,  9. 

BILL  OF  REVIVOR. 
See  AvswKi,  1.— Rmvot. 

BOND. 
See  PiACTics,  16,  17. 

CAUSE  AND  CROSS  CAUSE 

1.  In  a  case  of  cause  and  cross  cause, 
where  the  plaintiff  in  the  formei,  is 
abroad  or  cannot  he  found,  the  proper 
course  is  to  stay  the  proceedings  in  that 
suit,  until  the  plaintiff  has  ausweied  the 
eroas  bill,  and  not  to  order  service  of  the 
subpcpna,  to  answer  the  cross  bill  on  his 
clerk  in  court  in  the  original  cauM.  o- 
UfUHW,  Cnfi.  60S 

2.  Proceedings  in  ihe  original  cause  stayed 
until  the  plaintiff  had  appeared  .to  and 
anawered  th«  txem  bitf.  Beme  t. 
HaU,  668 

CHARITY. 

1.  The  defendants,  and  other  compapie.'^, 
were  formerly  obliged  lo  keep  a  stock  of 
corn,  for  the  supply  of  the  market,  and  to 
sell  it  when  the  lord  mayor  dirprted,  and 
he,  on  some  occasions,  fixed  uiv  price. 
Id  1M6,  an  estate,  then  let  for  70/.,  was 
ennveved  intrust  to  pay,  oni  of  the  rents, 
ceruin  annual  sums  amounting  to  70/. 
One  of  tlie  sums  was  to  be  paid,  to  the 
company,  for  the  increase  of  their  i^tock 
of  corn,  fur  the  service  of  the  market, 
and  the  rendne  of  the  lenia  were  given 
to  them  for  the  same  purpose.  Oilier 
sums  were  ffiven  for  clearly  chaiilable 
purposea.  The  rents  were  now  more 
than  sufficient  to  pay  the  sums  specined. 
Held  that  the  gift  to  the  oompaajr,  was 
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not  a  charity,  and  that,  the  purpose  of  it 
having  failed,  they  were  entitled  to  apply 
it,  and  also  the  surplus  rents  after  making 
the  specified  pnyroeots,  to  their  corporate 
purposes.  Attorney-gmerut  ».  Haber- 
dashers'' Company.  478 

2.  Testator  devised  an  estate  to  the  Fish- 
mongers' Company,  to  boy  and  distribute 
138  quarters  of  coals,  or  money  to  buy 
coals  at  8{/.  per  quarter,  amoug»l  the 
poor,  and  added  that  the  sum  total  in 
nioiiry  fur  ilii^  i:iR  quarters,  at  i'h^  f-r!ce 
aforoaiil,  amuuuted  to  4/.  i'Zs.,  ui.u  iliat, 
ifthi'  Loals  could  be  bought  for  les.^,  more 
should  be  given.  The  testator  then  l'^vo 
404r.  out  of  the  residue  of  the  rents,  to  tlie 
company,  for  ezecQltng  his  will,  and  di- 
rected that  whatsoever  remained,  shoLild 
be  disposed  of  in  repairing  the  buildings 
on  the  estate,  and  to  the  use  of  the  com- 
pany :  but,  if  they  declined  to  peTform 
his  will,  then  that  the  estate  ahould  go  to 
the  corporation  of  London  for  difl^rent 
chnriiaMt''  piir|io*rs.  lit  M  that  ihf  com- 
pany were  not  bound  to  distribute,  either 
in  coata  or  in  nn  ney,  more  than  to  the 
amntiiit  of  1/.  yrarly.  and  tliat  tl:ey 
were  entitled  tu  the  surplus  of  the  rents. 
Inre  Jord&n^g  Charity.  671 

3.  By  lln'  ncdfonl  Charity  Act,  the  trus- 
teea  ot  the  cltarity,  who  are  a  body  cor- 
porate, are  empowered  to  remote  the  niaa- 
ter  of  tl.o  i  ]ii!;lish  school,  for  just  and 
reaaonable  cause  ;  and  it  ia  provided  that 
if  any  trtiatee  or  trasteea  tboald  miade- 
mean  himself  or  themselves,  in  any  inati- 
ner  relating  to  the  charity,  it  should  be 
lawful  for  any  person  to  prefer  a  petition 
to  thf  Lord  Chancellor  against  any  such 
tru8tr:e  or  trustees,  and  with  or  without 
making  all  or  any  of  the  other  trustees 
parties  thereto,  if  such  person  should  so 
think  fit ;  and  the  Lord  Chancellor  is 
authorized  to  cause  the  peison  or  persons 
against  whom  the  petition  ahould  be  pre- 
ferred, to  hp  examined,  in  such  manner  as 
should  Ije  ifiou^lii  fit,  for  the  discovery 
of  the  truth  of  the  matter  alleged  against 
him.  ( >nr- ol' the  masters  who  had  been 
dismissed  by  liie  trustees,  presented  a  pc- 
tnion  against  them,  complaining  that  he 
h  id  been  dismissed  irreg^ularly,  and  not 
for  good  and  reasonable  cause.  Held 
that  the  Court  had  no  jariadiotion  to  en- 
iprtnin  the  petttiiOO.  In  n  Bedford 
Charily.  578 

4.  A.  after  leetltog  that  he  was  instigated 
by  piety,  for  tho  fstist^ntnnnn  of  Toti- 
bridge  School,  and  of  a  student  m  Oxford, 
granted  lands  to  the  Skinnera'  Company, 
as  governors  of  the  possession'^  of  the 
school  (by  which  title  they  bad  been  then 
lately  incorporated)  to  fuut  the  uses  ex- 
pressed in  a  schedule  to  the  prant,  and 
which  directed  them  to  make  certau  pay- 
meoteto  the  atodent,  to  the  eoliege  at 


which  he  was  to  be  placed  for  assiatiog 
the  comfwny,  as  such  governors,  in  ]hni- 
viding  a  master  for  ilio    v<-hn»>l,   lo  a 
preacher  for  preaciiiiig,  yearly,  before  the 
company,  and  exhorting  tbenn  to  be  bene* 
ficial  mauirriiT'Pis.  of  thp  school,  and  to 
certain  poor  men  of  the  company.  The 
payments  did  not  exhaust  the  leDts  si  the 
time  of  ilic  grant,  niid  the  company,  in 
A.'s  hfetimc,  and  with  liis  knowledge, 
ap;died  the  surplus  to  thoir  own  oae,  and 
had  e%'er  since  continued  to  do  so.  An 
informatiou  clatmiog  the  aurplua  for  the 
school,  was  dismiaMd.  Attomty^ganeral 
V.  Skinm r.s'  Company.  596 
a  Testator  bequeathed  5,000/.  to  a  charita- 
ble inatitatien  towards  buildiiig  alms- 
liouses.    Tpptator,  who  was  a  mrml>cr  of 
the  institution,  knew  that  it  was  intended 
to  build  the  almefaooaea,  and  that  a  piece 
of  land  had  been  ofTcicd  to  and  accepted 
by  the  insiitation,  for  that  purpose,  but  no 
conveyance  of  the  land  bad  been  exe- 
cute J,  tlionph  the  trustees  were  in  pos- 
session, at  the  testator's  death,  and,  af- 
terwards, the  land  waa  duly  conveyed  to 
the  trustees.    Held  that  tbe  bequest  was 
void.   Gibleit  v.  Hobson.  651 
Set  iNrmtMATtoN.— Plsa  akd  Plcadimo,  9. 

CHARITY  FE'nXION  ACT. 

Under  the  Charity  Petition  Act,  where  one 
order  has  been  made  on  petiiioD,  a  subse- 
quent Older  may  be  obtained  on  motion, 
iit  r»  Chii^mg  SMmy  ScM,  410 

CODICIL. 
Ste  RjEKTBUCaTKHi.— Will,  16. 

COBIMISSION  TO  EXAMINE  WIT- 
NESSES ABBOAB. 

It  ia  not  necessary  that  the  affidavit  in  sup- 
port of  a  motion  for  a  comrai8i«ion  to  ex- 
amine witnesses  ahrond,  should  state 
either  tiie  itaaiob  of  the  witnesses,  or  the 
matters  to  which  they  are  to  be  examined, 
in  a  case  where  it  is  evident  that  such 
examinaiion  ib  nece5»sa,ry.  Carbontll  v, 
B$s$m.  636 
8»  Naw  Oaosia,  8. 

COMPENSATION. 

A.  agreed  to  seU  an  eaute,  tithe-free,  to  B. 
Anerwaids,  C,  the  viearofL.  (in  which 
parish  part  of  the  c?tnte  wns  situate) 
filed  a  bill  for  tithes  against  the  occupiers 
of  another  part  of  the  estate,  as  also  be- 
ing situate  in  L.  A.  apreed  tliat  part  of 
the  purchase-money  should  be  set  apart, 
as  an  indemnity  lo  B.  against  tho  claim 
nude  bv  C;  which  was  accordingly 
done,  and  B.  paid  the  remainder  of  his 
puMhas^nioiiAy,  and  toek  a  eonveyanoe 
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of  the  estate.  C.  died,  and  his  suit  was 

disniifes^cd  for  waul  of  prosecuUuD, but  ihe 
iodeaiouy  lund  was  nut  timo&rerred  to  A. 
One  of  Cf.*b  8u«eaMor«  iuatitaied  afresh 
8UU  for  ilie  titlie.>  (if  tilt-  saute  l;»iid». 
JPendiog  tlieae  proceedings  it  was  dis- 
covered that  those  lands  were  shaate  in 
the  parish  of  S.  and  were  titheable  lo  the 
rector  of  S.,  and  on  proof  of  thoso  facts, 
the  latter  sett  was  diBmiMsd  at  the  hear- 
ing. Held  that  J),  was  entitled  to  a  eotn- 
pen^atioi)  out  uf  the  fund,  for  the  tithes  of 
the  laud  aituate  in  S.  Crompion  v.  Lord 
Mefbmime.  363 
See  UwmeuM  Act. 

CONDUCT  OF  SUIT. 

iSuiwithstanding  Uie  Master  may  have  re- 
fused an  application  under  the  50th  order, 
to  take  the  prosecution  of  a  decree  from 
the  plainiiil,  and  comuait  it  lo  another 
party,  the  Court  is  at  liberty  to  frrant  the 
jjFjiiicuinn ,  Master's  judgment  not 
being  linal.    \\)/alt  v.  Sadler.  450 

CONSENT  TO  INSTITUTION  OF 

ami. 

Bee  BaKXRiirr,  3. 

CONSTRUCTION. 

t.  Testator  gave  annuities  out  ofanymon-- 

ey  arising  from  whatever  dividends  he 
might  die  possessed  of  in  the  Bank  of 
England,  ai  d  the  residue  of  the  satd  div- 
idends to  Ins  bnittier  A.  tn  e:?able  him  to 
OMtst  such  of  the  children  of  his  brother 
F.  as  he  shoold  find  dee«rving  of  encour- 
agement, and  upun  the  d*  mise  of  the  an- 
nuitants or  any  ol'Uieni,  the  te^tatdr  <.'dve, 
eaoh  aaeuiunt's  proponiun  of  the  be- 
fore-mrnt:oneil  dividends,  to  his  brother 

A.  ,  to  be  at  his  di«iM>e»al,  but  the  princi- 
pal 10  MMoaln  in  ilie  Bank.   Held  that 
no  trust  was  rrealf'd  for  the  chi?drenofi 
F.,  but  that  A.  Utok,  absolutely,  the  cap-  I 
talofthe  testator's  stock,  snbjeet  to  the 
ant\uisie.H.    Jl  n.<i>n  v.  Whittom.  22 

3.  Tesutor  devised  all  bis  re2»^  estates  to 
trestees,  in  trust  to  eonvey  his  lands  m 
W.  tu  A,,  when  and  ?oon  as  he 
should  attain  ^1  :  but  ia  case  he  should 
die  under  that  age  and  whhout  leaving 
iM>(!c,  then  over  ;  and  when  B.  ehoiild 
atuin  24,  in  trust  to  convejr  the  rest  uf 
the  teal  estates  to  bifii«  on  hie  giving  se- 
curity for  the  annuities  piv.-n.  hv  the  tes- 
tator, and  executing  certain  deeds,  to  the 
satisfaetloa  of  the  trueteee :  but  in  esse  H. 
should  die  before  he  attained  21.  without  , 
leaving  issue,  then  over.  A.  and  B. 
were  both  infants  at  the  test8tor*s  death. 
Held  that  A.  took  a  vestecf  interest  in 
posseesioo,  in  the  lands  in  W.,  but  that 

B.  'b  interest  in  the  rest  of  the  estates  was 

Vol.  V.  64 


contingent  on  his  attaining  24,  and  doing 

the  acts  required.  Phi  ftps  v.  Williams.  41 

3.  Tesiatrix  bequeathed  tier  residue  in  trust 
for  her  daughter  Caroline  for  life,  and' 
after  her  death  for  her  grand-daughter,  if 
she  should  survive  her  mother  and  attain 
21 ;  but  in  ease  she  should  not  survive 
her  mother  and  attain  21,  then  intrust 
for  such  other  child  or  children  of  the 
testatiix*8  said  dau<;hier  as  should  be 
living  at  their  mother's  death,  to  he  paid 
to  them  aAer  her  death  as  they  attained 
21.  and  if  all  such  other  children  of  the 
testatrix's  said  daughter  should  die  be- 
fore atiaininrr  then  in  tni"!  for  L.  M. 
The  grand-daug liter  aliained  21,  hut 
did  not  survive  her  mother.  Another 
child  of  the  te«itntrix's  daufrhter  attained 
21,  but  did  not  survive  his  mother,  afler- 
wards  the  daughter  died.  Held  that  the 
bequest  over  to  L.  M.  tOOkefiiMSt.  Mock- 
innon  v.  Uncell,  78 

4.  Testator  gave  his  real  and  peraonal 
tatestO  his  wife  for  life  r  r;  binder  to  his 
great  nephew  F.  W.,  *«ou  of  his  late 
ncphcv-,  and  expressed  it  to  be  his  pai^ 
ticutar  wish  and  reque^t  thrit  his  wife,  to- 
gether with  F.  W. 'a  grandfather,  should 
superintend  and  take  care  of  biaeduca> 
lion,  so  as  to  fit  him  for  any  resjieclable 
profession  or  employment.  Held  that  F, 
W.  was  entitled  to  bw  maintained  and 
educated  during  his  niiinTiiv,  in  the  man- 
ner described,  out  of  the  ineume  of  the 
testator's  estates.    Folty  v.  Parry.  138 

5.  Tesutor  bequeathed  his  residuary  es-ate 
to  trustees,  in  trust  for  his  wife  fur  life^ 
and,  after  her  dccea»o,  *'  to  preserve  the 
then  remaining  part  of  my  estate  for  the 
grand-children  of  my  brother  C,  to  be 
hv  (hern  received  in  eqoal  proportiona 
\\  )it'n  \^!^y  "^hall  severally  attain  the  age 
of  29  years,  and  when  the  youngest 
shall  have  attained  the  age  of  25  years, 
and  he  or  she  shall  have  received  their 
final  dividend  or  share  of  my  estate,  the 
trust  shall  cease."  Testator  leit  hii^ 
widow  and  brniher  surviving.  Eight 
grandchildren  of  tlv  hmiher  were  in  ex- 
istence at  the  widow's  death,  and  several 
were  born  afterwards.  Held  that  the 
bequest  was  not  void  for  remofpnes<? :  but 
those  only  of  the  grandchildiun  who  were 
in  existence  at  the  widow's  deceaaef 
were  entitled  to  share  in  th'  irst.itor's  re- 
siduary estate.   AVrern  V.  Wtlhams,  171 

0.  Testator  gave  all  hie  property  to  trus- 
tees, ill  inist  to  invent  it  in  s-rurities  at 
interest  for  the  use  of  his  nephew,  to  be 
paid  at  such  lime  and  in  such  manner 
as  the  irusiees  .should  think  fit  ;  and 
when  the  nephew  should  attain  21,  that 
the  tniatees  shooM  pay  him  the  amomtt 
of  the  interest  or  proceeds  of  the  nio"ey 
come  to  their  hands,  as  they  might  think 
moa4  for  his  advanuge,  in  weekly  or 
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qvarteriy  pftymmtt,  for  hn  life.   Held  | 

that  the  nephew  look  an  absolute  interest 
in  the  property.    Billing  v.  -^''^'^ 

7.  Testator  gave  one  third  of  his  residue  to 
bi»  niece,  whicb  be  desired  might  be  set* 
lied  by  bis  ezecatora  od  her,  for  her  sep- 
arate U90,  for  her  hfe,  but  to  devolve  to 
her  issue  al  ber  death,  and  failing  issue, 
Ihen  to  revert  to  his  nephew.  The  Court 
diiected  the  third  to  be  t-etiled  in  trust  for 
the  niece,  father  separate  use,  for  life, 
and,  after  her  death,  in  trast  for  her  issue 
then  living,  and  if  ibcre  should  be  no 
such  issue,  tbea  in  trust  for  tbe  aepbew. 
Stonor  V.  Curtten.  264 
Testator  having  a  foreclosed  tnortg;i|j;e 
in  fee  of  certain  farms  in  Lancashire, 
gave,  amongst  other  things,  to  his  wife 
for  life,  "  the  interest  or  proceeds  of  cer- 
county  of  Lancaster, 


ehildren  hafin;  attsiDed  SI,  were  abso- 
Ititel}'  pntilbd  to  the  properly  though 
their  mother  was  iivinff.    Mtles  v.  Dtjcr. 

435 

1.  Testator  pave  200/.  to  each  of  his  niec- 
es and  their  children,  to  be  paid  wiihin 
nine  months  after  the  death  of  testator'e 
w ife,  amongst  his  nieces  and  their  ehil- 
dren, as  the  wife  should,  by  will,  appoint. 
Tbe  wife  died,  without  having  made 
any  appoititment.  Tlie  executors  with- 
in nine  months  after  her  death,  paid  the 
Icrracies  to  the  nieces.   They  afterwarde 


died 
Held 


without  having  had 
that  the  payment 


any 
was 


chi 


8 


e  payment  was  properly 
made.  Pyru  v.  Franklyn.  45B 
Scf  CiiAniTY. — Cross  Luiitations.— De- 
vise.— Electio.v. — EsTATB. — Inclosurs 
Act,— Lbgacy. — Portions,  3. — Rdct- 
Cbarok.— WUiL. 


tain  farms  in  tlie 

niortaaged  to  me  for  2,500/.;"  and  after  iCOJJSTRUCTION  OP  26th  ORDER  OP 


her  decease,  "  one  third  part  of  the  sum 
of  2,500/.  principal  money,  disposed  of  in 
mortgage  of  the  farms  aforesaid''  to  his 
daugtiter  Harriet ;  and  he  declared  that, 
after  his  wife's  deeease,  his  daughter 
Elizabeth  should  luiicrit  and  enjoy  the 
bequests  aforesaid,  in  the  same  proportion 
as  her  sister  Harriet;  and  ilint  bi«=  son 
should  in  like  manner  inherit  iiiiii  tnjuy 
one  third  part  of  the  aforesaid  bequests 
upon  the  same  eonditinns  as  liis  duufih- 
tcrs.    Held  thai  the  fanns  passed  as  real 


1833. 

Set  BjSMiaaAi.  of  Bill,  4, 6. 

CONTEMPT. 

1.  An  afBdavit  in  stippurt  of  a  motion  for  a 
Serjeant  at  arms,  under  11  Geo.  4,  and  1 
Will.  4,  c.  :J0,  Rule  1,  v  !i  li  relates  to 
the  defendaui's  residence,  and  not  to  the 
place  where  he  was  at  the  iHsuing  of  thd 
attachroenty  ia  iaaufficieat.  J)am$  v.  Bam- 
jnond.  9 


estate  to  the  tesutor'a  wife  for  life,  with  ;2.  A  defendant  who  was  in  contempt  for  not 


retnainder  to  his  son  and  daughters  as 
tenants  in  common  in  fee.  Le  Gros  v. 
C'tckcrcll.  384 

0«  Teaiaior  bequeathed  certain  monies,  &c. 
to  hu  wife,  in  trust  fur  lier  «o  long  as  she 
remained  a  widow  :  and,  on  her  marry- 
ing apain,  he  bequeathed  to  hei  one 
third  of  nil  his  projKiny  not  otherwise 
disposed  of,  and  the  remaining  two 
til  ids  to  his  nieces.  Tbe  widow  died 
uiuuarried.  Held  that  she  was  entitled  lu 
the  money  in  ilu;  stocks,  for  herwidow- 
liood  only,  and  that,  on  her  dying  un- 
niairied,  tho  residue  became  undisposed 
of.    Pile  V.  Salter.  411 

10.  Testator  bequeathe?!  hi«  real  and  per- 
sonal tbtate  to  truttefs,  in  trust  to  pay  au 
annuity  to  h  s  wife,  and  to  raise  and  pay, 
loeachofbii  eliildreii,  2,000/.  on  their 
attaining '21,  and  lu  accumul.tte  the  sur- 
plus income  of  tho  trust  property  during 
the  lif*' of  his  wife,  and.  after  her  death, 
to  sell  the  pid[)(Tty,  and  divide  the  pro- 
OFOds  amitrirj-,!  Ins  children  on  their  at- 
tainini^  yi  ;  ;irid,  incase  all  his  children 
should  die  in  tho  iil'elime  of  his  wife  or 
under  21,  and  wiiiiout  leaving  isiue,  then, 
after  hi v  ilV  's  death,  to  spI)  the  trust 
properly,  and  divide  tlie proceeds  amongst 
eenain  other  persona.  Held  that  or 
ought  to  bo  tf«d  aa  and,  and  that  the 


answering  the  bill,  on  being  brought  to 
the  bar  of  the  Court,  under  11  Cxeo.  4, 
and  1  Will.  4,  c.  36,  Rote  6,  dopooed 
that.  Iff'  was  uiia!)lc,  by  reason  of  poverty, 
to  employ  a  solicitor  to  put  in  her  an- 
•  awer:  upon  whieh  the  twual  referance 

was  made  to  the  Muster. 
The  defendant  refused  to  make  any  state- 
ment to  the  Master  as  to  the  aobjeet  of 
j    the  reference.    I'pon   v.hir!i  t!>e  Court 
I    ordered  proceedings  to  be  taken,  under 
I   the  2d  Rule  of  tho  Act,  for  taking  the 
Uli  pro  amfesso  anioat  her.  WUii«m$ 
V.  Parkinson.  74 
3.  A  retbrenoe  having  been  made,  under  11 
Geo.  4,  aiid  Will.  4,  c.  no.  Rule  0,  t,eiili- 
er  lUe  defend&nt,  nor  any  person  on  her 
behalf,  appeared   befora   the  Maeter, 
though  she  had  (>peri  person  illv  Jaiminon- 
ed.    The  Master  proceeded  ca  parte,  with 
the  inquiry,  and  teporieil  that  the  defend- 
ant did  not  appear  to  he  unable,  by  rea- 
wmofher  poverty,  to  employ  a  solicitor 
to  put  in  her  answer.  The  Court  re- 
fused to  order  the  bill  to  be  t  ikeu  j:ro 
coa/esso  ;^  but  referred  it  back  to  ibe  Mas- 
ter to  review  his  repoit,  and  ordered  the 
Warden  of  the  Fk'<  t  to  produce  the  de- 
fendant before  tbe  Master,  at  such  time 
and  plaee  aa  the  Maater  ahoold  appoint, 
and  that  iho  inqniiy  ahotdd  be  praooeded 
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with  iti  the  defendant's  presence.  Aikin-. 
son  V.  F/int.  Tt) 
.  An  ord  r  t'lr  the  discharge  of  a  prison- 
er t'ruin  hks  contempt,  under  2  &  3  Will. 
4,  e.  58,  tmy  be  msile  opon  motion  sup- 
ported by  the  c^rtilicale  of  the  (feputy 
warden  of  the  Fleet.   Madder  v.  Haines, 

441 

See  DsFKNDAVT,  6. 


OONTINOENT  INTEREST. 
&e  ComTftocTioif,  9. 

C30NVERSION. 

A.  after  reciting  that  he  was  deairoas  that 
bis  real  eitatea  should  be  sold,  conveyed 

them  to  trustees,  in  trust  to  sell  or  mort- 
gage ih?  same,  and  to  stand  possesfs^d  of 
the  money  to  be  rai.<ed,  in  trust  lor  l»im, 
his  executors,  &c.  By  deed  of  even  date, 
he  assipird  nil  liis  per?!onal  property,  lo 
the  same  iiusiees,  in  truat  for  hiiuselt', 
hie  exeeuton,  Ste.  By  a  third  deed,  of 
even  dnie,  after  reciting  that  he  was  in 
debied  lu  varioin  persons,  and  waa  de- 
sirous that  his  affairs  should  be  wound  np, 
and  his  real  and  personal  property  con- 
verted into  money,  and  his  debts  paid, 
end  that  the  conveyance  end  assignments 
were  made  to  enable  his  trustees,  in  the 
fit  St  place,  to  pay  his  debta ;  it  was  de- 
deied  that  the  tmstees  should  stand  pos- 
sessed of  ihe  money  to  arise  from  the 
sale  or  mortgage  of  his  real  and  pecsonai 
property,  in  trust  fo  pay  his  debts,  and 
then  in  trust  for  him,  his  executors,  &c. 
The  trustees  aold  part  of  tbo  real  estates, 
end  the  proeeeds  were  more  than  snffi* 
ciiMit  to  pay  A.'s  debts.  SliDrtty  after- 
wards A.  died  intestate.  Held  that  the 
unsold  eotslee  wen  to  be  considered  as 
penooaltj.  Bij^s  w,  Andrews  424 


COPYRIGHT. 

Prints  engraved  and  struck  ctf  abroad,  but 
publish^  here,  ere  sut  protected  from 
piiaey.  P^t.  Tbwnttnd  395 

COSTS. 

1.  The  bill  bad  been  dismissed  at  the  hear- 
hif ,  with  costs,  which  the  ptaintiff  re- 

fusing  to  pay,  he  was  taken  under  an  at- 
tachment. Afterwards,  but  before  the 
costs  were  paid,  the  sheriff  let  the  plain- 
titT  ui:i  of  custody  upon  bail,  but  retook 
hm»  befoie  the  writ  was  returnable.  The 
Court  refused  to  order  the  sheriff  to  pay 
the  costs.  Collard  v.  Hare  10 
S.  A.  delivered  poods  to  H.  a  wharfinger, 
to  be  kept  for  him,  and,  afterwards,  di- 
Teeied  B.  to  transfer  them  to  C,  which 
waa  dene.  D.  then  gave  notice  to  B 
not  to  deliver  the  gomls  to  any  one  but 


him,  and,  thereupon,  B.  refused  to  deli- 
vcT  the  ^oods  to  C.    Upon  which  0. 

brought  trover  against  B.  and  B.  filed  a 
bill  of  interpleader.  Afterwards  D. 
abandoned  all  el  aim  to  tbe  poods  and 

withdrew  his  notice.  Held  that  tho  c:;se 
was  a  proper  case  of  interpleader,  and 
that  D.,  who  had  occasioned  the  suit, 
must  pay  to  the  plaintiff,  and  the  other 
defendants,  their  costs  at  law  and  in  equi- 
ty.   Mason  t.  Hamilton  19 

3.  A  hill  had  been  dismissed  for  want  of 
prosecution.  Before  the  costs  were  p;iid, 
the  defendant  died,  and  the  plaintiff  fded 
another  bill,  for  tbe  some  object,  ag:iiti>t 
the  defendant's  exei^utor.  Tlie  proi-t  cd- 
ings  in  tlic  latter  uuii  were  biayed,  unti 
the  costs  of  the  former  were  paid. 

Spires  V.  Siiccl/  193 

4.  A  dcmurrei,  by  a  witness,  to  two  jnler- 
rogatories,  was  allowed  as  to  otsc,  and 
overruled  as  to  the  other.  The  ('oiirt 
gave  liie  w  linens  half  the  costs  ut'  ihe  de- 
murrer.   Davis  V.  Rcid  413 

5.  In  a  suit  to  establish  a  will,  one  oT  tlie 
witnesses  could  not  <IepusG  positively  to 
tlie  due  attestation  of  it,  end  an  issue 
was  directed  at  the  heir's  rrqueM.  Tbo 
verdict  was  against  the  heir;  but  the 
Court  gave  him  his  costs  hoth  at  law  and 
in  equity.     ^Yri^:ht  v.  Wnght  '119 

6.  A  receiver  having,  without  the  sanctiuo 
of  the  Court,  defended  sctiuns  arising  out 
of  a  distress  for  rent,  made  by  him  on  a 
teoaot  of  the  estate,  ihe  Court  refused  to 
allow  him  the  eosts  of  the  aeUons. 
Sxcaby  v.  Vickon  ^09 

7.  Where  a  nwiion  is  made  after  decree  m 
a  creditor's  soit  to  restrain  a  creditor  from 
smng  at  law,  the  creditor  is  entitled  to 
the  costs  of  iho  motion.    Jones  v.  Jones 

078 

8.  If  affidavits  are  made  in  support  of  and 
iu  opposition  to  a  petition,  and,  on  hear- 
ing the  petition  and  several  of  the  sffida* 
vits  in  support  of  it,  the  Court  dismisses 
it  with  costs,  the  respondent  will  be  al- 
lowed the  costs  of  all  the  eAdnTiteoR 

both  sides,     ^yood  v.  Preston  608 
See  Dismissal  of.  Bill,  3. 

COSTS  OF  TAXATION. 


Hie  plaintiff  had  ehtained  an  order  fbt  taxt- 

tion  of  his  solicitor'a  bill,  arooiintinrr  \o 
399/.  The  solicitor,  with  the  Master's 
permission,  struck  out  certain  items,  as 
having  been  inserted  by  mistake.  The 
bills  were  then  taxed,  and  less  than  a 
sixth  was  tsken  off,  but,  if  the  iieme 
struck  out  were  included,  then  nnore  than 
a  sixth  would  have  been  taken  off.  Held 
that,  as  less  than  a  rixth  had  been  taken 
off,  the  plaintiff  must  pay  the  costs  of 
taxation.  MorshoUy.  Okjotrd  456 
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INDEX. 


COVENANT. 

A.  having  a  leasehold  eetate  on  u  lm  tt  lie 
had  eoT«naDted  to  erect  bnildings  wiihiu 

a  C(  rtnin  time,  hc-iiilf licd  it  iinil  aKso  his 
personal  estate,  tuhject,  as  \o  ihe  hiUcr. 
to  the  payment  of  hia  debt*,  to  »ni>>tee9. 
for  B.  f"T  life,  with  srv-  r:il  liniitalioiis 
orer.  A.  died  bfiore  the  lime  expired, 
leaving  the  eovenant  unperforoied  in  pan. 
Hrltt  ihat  his  ^ciH'rni  prrsrurtl  r^nitc  w -ts 
liable  to  the  nertormauce  ol  the  covenani, 
MarsMl    Hotf&wittf  198 

Set:  V.xv.cvTons  and  A U.MINI9TRAT0R8,  1. — 

LiL^DLOKli  AND  Tl  N  ANT. 

COVEN. \ NT  TO  RENEW. 
See  Landlord  and  Tenant. 

CREDITOR'S  SUIT. 

1.  To  a  ereditor'a  bill  the  defendants  plead- 

pfl  a  decree  obtained  by  otht  r  credttois 
in  a  prior  suit.    Plea  over-ruled,  the  de- 
cree beinir  Tees  henefieial  to  the  plaintifls 
thnn  thrv  nni  ht  obtaiD  in  thnr  own  suit 
Fu  kjord  V.  UunUr  122 

9.  Where  a  motion  ia  made,  after  decree  in 
a  creditor's  salt,  !<•  ro.strtiin  :i  crt  ditnr 
from  8uiu|/  ai  law,  the  creditor  is  entitled 
to  the  eoais  of  the  notion.   Jmus  t. 
r  T,rs  678 

ike  Debtor  AND  Creditor,  5. — PARTiEa,  1. 

CROSS  BILL. 

Defendant  filn<l  a  crogg  bill  for  a  dtflcovery. 
The  [.laiiuill'  in  iho  original  suit  t<ink  an 
office-copy  ol,  but  did  not  answer  the 
cross  bill.  Altnr  the  hearinir  of  the  orig- 
inal crmsf.  (h-lVinianl  nnirnded  liib  cross 
bill  by  praying  n  lii !.  Hfjld  that,  under 
the  citcumataoces,  he  was  at  liberty  eo  to 
do.  Severn  v.  Fletcher  457 
See  Causk  and  Cross  Cause. 

CROSS  EXA.MINATION. 

Sec  Practice,  12. 

CROSS  LIMITATIONS. 

Testator  gave  an  annuity,  to  which  he  was 
entitled  for  the  life  i>f  K.,  to  his  dnnpluf^r 
L.  for  life,  and,  atier  her  death,  to  her 
children,  but  if  she  thould  not  have  any 
who  should  ^^llrvive  K.,  th'  ii  to  ^noh  per- 
sons as  should  then  be  entitled  to  ihe  tes- 
tator's personal  estate.  He  then  disposed 
of  all  hii  estate  amongst  his  fons  and 
daughters,  giving  the  shuru.^  of  his  sons 
to  them,  absolutely,  and  the  shares  xl  \nn 
dau^^htcis,  to  trustees,  for  them,  fur  ilieir 
respective  lives,  and,  after  their  deaths, 
respectively,  to  apply  the  interest  of  the 
sharps  of  liis  da;!f^literfi  respectively,  for 
the  niaiaioiiance  of  their  respective  chil< 


dren  until  they  attained  St,  and  then  to 
divide  the  principal  anionpl  eiich  children 
respectively,  as  ^hou1d  attain  ihui  age. 
But,  if  aUaueh  children  of  his  dauuhiera 

rp"»iieclively,  or  h«»th  of  them,  should  die 
under  21,  then  upon  trust  10  pay  the  said 
trust-money,  to  such  persons  as  should 
then  be  eniiiird  to  liis  pcr^-oiial  otatc. 
A.,  one  of  the  It&Uilor  s  daiighlers,  died, 
leaving  children  who  attained  21  .  then 
L.,  the  onlv  ut!  or  daujihter,  died  without 
issue.  Held  thai  cross  limitations  wero 
not  to  be  implied,  between  the  chtldrea 
of  the  dau^'lii'  i>.  mid  that  the  person* 
who  were  to  take  under  the  ffift  over, 
were  nut  suffieiently  defcnlifi.  and.  there- 
lore,  that  iheaftniiitv  nnd  L.'s  share  of 
liie  residue,  rau-'^i  go  as  m  tase  ot  an  in- 
testacy.   Turtur  *.  Fttdmdt  466 

CUMULATIVE  LEGACIES. 
Set  Will,  13. 

DEBT. 

See  AoeouNT.— AmtvtTY.— EtTATC. 

DEBTOR  AND  CREDHm. 

1.  A  trader,  on  his  niarrinac.  rocoiv.  d  a  for- 
tuue  of  i>,U0O/.  with  his  w  ife ;  and  settled 
a  sum  of  stock  in  trust  for  himself  for 
life,  with  limitatinns*  over  for  the  hrnrfit 
ol  ins  wite  and  childreu,  in  the  event  of 
bis  becominff  bankrupt  or  iuaoWent.  And 
if  wa?  providf  d  that,  if  lie  should  !?ijrvive 
his  w  ife,  and  the  issue  of  the  marriage 
should  faU,  and  he  ahould  then  be  or 
should  have  been  a  hankrupl,  15  sixty- 
sixilis  of  the  stock  should  belong  to  the 
wife's  aevt  of  kin  in  blood.   No  part  of 
the  .',0(10/.    was  settled  ;  hut  the  whole 
ot  tiie  settled  fund  was  the  husband's 
property,  and  it  did  not  appear,  from  any 
of  the  ex[ircssions  in  the  selilenit  nt.  what 
w  ao  I  lie  conaidcnitiun  for  the  provision  as 
t'>  V  Mxtv-sixiha  of  the  stock.   Held  that 
the  linmatiniis  over  n\  the  event  of  the 
bankiuptey  »f  tUe  husband,  weie  good  a» 
to  13  biKiy-sixtlis  of  the  trust  fund,  that 
being  the  pr«»porti>Mi  of  the  truhi  fund 
which  the  wife's  ftinutw^  would  have  pur- 
chased, bnt  were  void  as  to  the  remaind* 
cr.    Lester  v.  CI  or  land  205 

!.  If  an  executor  ur  administrator  pays  into 
('ourt,  under  an  order  in  a  caiiae,  money 
which  he  had  receiv.  (1  iVoui  the  dccrased's 
estate,  lus  right  to  retain  a  debt  due  to 
him  front  the  deceased,  is  not  prejudiced. 
Lang  ton  v.  Ili^gs 

i.  A  woinau  entitled  to  a  sum  of  stock,  set- 
tled it,  on  her  marriafre,  for  her  separate 
use  for  life,  wirh  power  to  her  to  appoint 
It  by  will  only  ;  but  no  trust  was  declared 
in  defaultof appointnieni.  After ber mmr- 
liage,  she  signed  a  promissory  note  ;  and 
theu,  by  wUi,  appointed  the  stock  to  her 
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ha»band.  SenMe  lhat  the  holder  of  the<  tkm.  J%t  Altornef-ffmeral  w.  The  Mtr- 
nolo  is  not  defeated  thereby.  Nail  v.  chanf  T,!i^'r.<'  r,uf,ji(?mj  328 
Punur  5(}^  I  4.  In  urdcr  to  dispeusc  with  a  petsoD  beiag 

,  AOer  a  decree  in  a  ereditor*8  aait,  the ;  made  a  deiendant,  it  ie  not  aufficieot  to 
Court  rt'.->ir  rui  a  creditor  of  the  testa-  allege  lhat  he  abscnridrd  a  year  before  the 
lor  fr*»tn  proceeding  ai  law  against  the  as-  bill  was  filed.  Pen/old  v.  jVwnn  405 
eels,  but  n»t  trum  proceeding  -^irrainst  the  5.  Leave  given  to  file  a  supplemenUl  an* 
exeeiriore  p«'rfonally.    Kent  v.  Pickering      8wer  to  c(»rrcct  a  niii^take  in  the  original 

5t)9  :     answer.    WhiU  v.  iSayer  566 
Where  a  motion  is  made  in  a  eredhor>  i  6.  The  Master  allowed  exceptions  to  an  an- 


snil,  i<i  rt's'ram  a  crrditur  from  8uiB>?  at 
law,  lb'-  rreditnr  is  eniiiled  lo  the  <x»stis 
uf  liie  inouon.    Jones  v.  Jones  678 
Sr:  ANStriTY. 

DFXRKF,. 

Set  Creditors*  Spit  —Master. — ^Moriv 

GAGS.  i2. 


DICED. 
See  Revocation. 

DEFENDANT. 

I.  A  dpfeiidatil.  who  wa?  in  ronlcmpt  for 
not  aii«wcrini»  the  hill,  on  bi'itia  bmu^'hl 
!r.  ihr>  h.ir  ol  the  f'oiirt.  inuier  11  (ieo.  l. 
and  1  Witt.  4.  c.  3«,  Hnl.«(»,  .irposrd 
that  she  was  uiiiil)U>,  hv  reason  uf  pover- 
ty, to  cmplov  :i  -iiliciinr  tt>  put  in  her  an- 
swer, uponwliich  tiio  usual  reference  was 
m  i(i<'  i<)  th«'  Master.  The  deftMid'int  re- 
fused to  make  any  sfitcment  to  the  Mas- 
ter, as  to  tht  snbje(!t  «)f  llie  leforencr. 
Unon  which  the<"oiirt  <»rdered  proceod- 
inps  to  be  taken  im'f'-r  l!i<'  2d  Rule  of  ihe 
Act.  for  taking  the  bill  ;>rofon/V4so,  against 


her.  WiUiams  v.  Parkinson 
2.  A  f  ' fcrence  havinf?  brcn  m  ule,  under  II 
Gi  o.  4.  and  1  W.  4.  c.  ati,  RuleH,  neith- 
er the  defendant,  not  any  person  on  her 
hpli;i)f.  appeared  fiernre  tfi»'  Maslcr, 
thoueh  she  had  been  peiffuuiiUy  summon- 
ed .  The  Master  proceed  ed ,  e-T  parti^ ,  w  1 1  h 
the  inquiry,  and  repotted  that  the  li- T»  ii(!- 
aiitdid  not  appear  lo  be  unable,  by  n  ason 
of  her  poverty,  to  cmhlo^  a  stdicimr  to 
put  ill  lier  an-^wor.  Tlir  (  oiirt  ref'usnd  to 
order  the  bill  to  be  taken  pro  con/csso  but  re- 
ferred it  back  to  the  Master  to  review  hisie- 
port.  an  '  ordi  red  tli>'  wardpii  of  iho  Fleet 
to  produce  the  defendant  before  the  Mae- 
ter,  at  soeh  titne  and  place  as  the  Master 
pho'ild  appoint ,  and  thn'  tlif  irKiuirv  '■honld 
be  proceeded  with  in  thcdeicndant's  pres- 
enee.  Atkinson  v.  Flint  77 
8.  An  infortiiut ion  alloi,'*'*!  ccrtHin  fipecific 
sums  to  be  vested  ni  the  d^fendania,  for 
certain  eharitaMe  purposes,  and  that  the 
defendants  had  misapplied  those  sums,  it 
also  alleged,  geuei:aliy»  that  other  sums  \ 
>vere  veMed  in  tiie  defendants  open  like  \ 
trusts,  but  did  not  charjreany  misapplica-  , 
tion  or  breach  of  trust  with  respect  to  1 
them :  Held  that  the  defendants  were  not  1 


^\\<  r^^^r  insufliciency,  and  fixed  a  tiiui' 
fur  putting  in  a  further  answer.  Alter 
that  time  expired,  the  defendant  moved 

for  further  tune.  Motion  refused  ;  the 
defendant  b^'ing  in  contempt  under  the  6th 
of  littrd  Ijyndhurst's  orders.  Wheat  v. 
Graham  5T0 
See  .Answuf;,   1.  3. — Cftoes  Bill. — Evi- 

OKNCK,     I. — MuHTGAOE.  RevIVOK.— 

Pr  vctice,  14.  SI.  S5.  33.  35. 

DEMFRRKR. 

1.  Defendant  pleaded  to  the  bill,  upon  which 
the  plainiifl'  aiUf-nd  d.  'I'he  dclVudanl 
tln-ii  hied  a  £;eiierai  dt-mnrrertO  the  amend- 
ed bill  :  Held  that  ti  c  demurrer  was  re- 
jzular.     RobtrtsQii  v.  Lotd  Londonderry 

226 

2.  Defendant,  on  the  expiration  of  Iiin  time 
for  answering,  lodged  a  petil.uri  at  the 
Rolls  for  further  time,  and  gave  notice  of 
his  having  si'  ifonf  to  ilir  plaiiiliir "t<  clerk 
in  court.  Afterwards,  wtttioui  revoking 
the  notice,  he  filed  a  demurrer  ;  Ordered 
that  the  demurrer  should  be  taken  off  the 
file.    Murray  v.  Cavly  230. 

74  3.  A  demurrer  admits  the  allegtlioos  in  the 


hill.  n<<  against  the  demuning  partj  only 
PenJ'otd  V.  Aunn  405 
4  A  demurrer  by  a  w  itnessto  answering  in- 
terrogatorirs.  im  the  «.'roiiiid  that  he  m  ghl 
Bubjeci  himself  to  penalties,  alloued. 
Soeh  a  demurrer  may  be  allowed  partially. 
Davis  V.  En^  443 
5.  A  demurrer  by  a  witness  to  two  inteno- 
gatories,  was  allowed  as  lo  one  and  ovei^ 
ruled  as  to  the  other.    The  Court  gave  the 
witness  half  the  costs  uf  ibe  demurrer. 

uu 

See  Plba  aw  Pleadiso,  5.>-MvjiTiPAU0tn> 

NESS,  1.  2. 

DEPOSIT. 

Vendor  filed  a  bill  for  specific  perfonnanoe, 

but,  not  beinfr  able  to  make  a  jrood  title, 
his  bill  was  dismissed,  and  he  was  oider- 
ed  to  return  the  deposit  with  interest. 


Lord  Anson  t.  Bodges 

DEPOSITIONS, 
&IP  Etidrnck, 

DKVI.SE. 


997 


eompeUahle  to  answer  the  general  allege-  *  Deviie  of  all  teftator'e  freehold  rffint,  aed 
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all  bis  farming  stock,  ready  money,  bills, 
botid-).  holes  and  other  securities  for  money, 
ftnd  all  the  residue  of  his  personal  estate, 
to  trustees,  their  heira,  executors,  &c.,  in 
trust  to  sell  his  real  estatm«  and  to  sell, 
gfel  in  and  convr-rt  tnio  mooey  all  his  per- 
sonal estate,  will  paaa  a  iiior(<;age  in  tee.] 
Et  parte  Barter ^  in  re  J^fog  45 1 

DISCOVER  V. 
See  Cross  BiLL.-'PiucTtcs,  14, 95. 

DISMISSAL  or  BILL. 

1.  In  rmnputinj  the  time  within  which  a  bill 
may  bo  dismissed  on  the  ground  of  nu  pro- 
ceedings hiviti?  been  taken  since  the  an- 
swer was  filed,  the  intervals  inemicnifMl  in 
the  10th  amended  order  are  not  lo  be 
rsekoned.    '^ne  Aitormy^generalv.Jtmes 

2.  Under  the  orders  of  1831,  an  order  to 
amend,  obtained  after  notice  of  motion  to 
dismiss,  btit  ."crvpH  bofiire  the  motion  is 
made,  is  an  answer  to  the  motion  ;  but  the 
plaintiflT  must  pay  the  eoata  of  the  motion. 


not  those  only  who  were  then  bom,  tm 
prescribed  by  the  power.  Held  that  A. 
did  not  intend  the  codicil  to  affect  her  own 
property,  but  only  that  wliihli  was  subject 
to  the  power  ;  and  that  she  did  not  mean 
to  make  the  appointment  utile?^  she  had 
power  80  to  do,  which  she  had  not,  atid, 
tlierefore,  no  case  of  eleetioii  arose. 
Church  T.  Kemhh  686 
Sec  Llgac  V,  3. 

EQUITABLE  RFXOVERY. 

See  Revocation.  2. 

EQIHTY  OF  REDEMPTION. 
See  MouTtiAGOR  and  Mortgagee,  9. 

ESPAPE. 
•See  MarsuaI/  ok  Kino's  Bencb.' 

ESTATE. 


Peacock 


553 


3.  The  solicitor  for  some  of  the  defendants 
was  a  (rent  for  the  test.  The  former  were 
eniiilcd  lo  move  tn  (lismi*s.  and  tliev 
moved  accordinuly,  but  no  order  could  be 
made  as  the  time  for  the  other  defendsnts 
to  answrr  the  amendments,  had  not  ex- 
pired. Motion  refused  with  costs,  as  the 
solicitor  must  have  known  that  the  motion 
ooald  noisttcoeed.  Partington  r.  Baifhe 

667 

4.  Threatening  defendants,  who  have  not 

answered,  witli  an  atiachmcnt,  without 
issuing  one,  is  not  using  due  diligence  to 
get  in  their  answers,  so  ss  to  prevent 

anolIi:_'r  dpfciidaiit  from  laOTiogtodisioisS. 

Gul/y  V.  Van  BodicoaU 

5.  A  defendsnt  may  move  to  dismiss  after 

the  expiration  of  two  mritiih?^  fium  the 
time  when  his  answer  was  to  be  deemed 
■offieient,  although,  owinj;  to  the  snswers 
of  the  other  defendanis  not  l)t'ing  filed, 
the  time  for  amending  the  bill  has  expired. 

Ibid. 

Sef  Costs,  3.— PRAcrict,  81.  SO. 

ELECTION. 

A.,  having  power  under  het  father's  will  to 
appoint  a  fund  amongst  her  children,  or 
more  remote  issue,  to  be  born  befure  such 
appointm(/nt,  by  lier  will,  appoints  the 
fund,  and  bequeaths  her  personal  estate, 
to  her  four  children.  By  a  codicil,  slie, 
in  case  she  had  power  so  to  do,  under  her 
father's  will,  or  otherwise,  directed  that 
the  share  which  one  of  her  daughters 
would  derive  binder  her  uill.  should  be  in 
trust  for  that  daughter  for  life,  and,  after 
liei  dealh,  for  her  ehildnn  geaoially,  aadl 


Tesiator  devised  all  his  goods,  ehattela, 

late  and  effeeta,  of  what  nature  soever, 
and  wheresoever,  net  thereby  otherwise 
disposed  of,  to  his  executors,  upon  the 
trusts  after  mentioned.  He  then  willed 
that  all  his  debts,  &c.  should  be  paid,  and 
that  what  remuned  of  his  persons!  efl^ets 
shiMild  he  appropriated  for  the  !>fnt'fli  of 
his  family,  as  his  executors  should  thinli 
proper;  next  be  willed  that  his  family 
should  be  placed  in  his  farm,  subject  to  the 
direction  and  contnd  of  his  executors,  and 
that,  when  his  younirest  son  attained  91, 
it  should  be  sold,  and  the  produce  divided 
amongst  his  wife  and  children.  Held  that 
the  legal  fee  in  the  farm  psssed  to  the 
executors,  and  that  thay  were  entitled  to 
sell  it  fur  payiueol  of  the  testator's  debts. 
J^ng  V.  Imoes  461 

EVIDENCE. 

1.  The  plaintifrbad  examined  a  witness 

respecting  a  conversation  between  the  de- 
fendant and  the  witness,  the  plaintiff 
declined  to  read  the  deposition,  at  the 
hearing  of  tho  cause,  a^^  it  made  against 
htm.  The  defendant  then  propoMd  to 
read  the  deposition,  as  his  evidence. 
But  the  Vice-chancellor  ruled  that  the  de- 
fendant was  not  at  liberty  to  read  the  de- 
position, as  it  was  not  evidence  for  the 
defendant  as  to  whose  conversation  it  re- 
lated.   Wih'on  V.  Calvert  104 

2.  In  a  sbti  tor  uthes  between  a  vicar  and 
the  occnpier  of  a  mill,  -.m  old  map  of  the 
parish  belonrjinf*  to  the  lord  of  the  manor, 
was  not  admitted  as  evidence  for  the  de- 
fendant.   Ncwcorne  v,  Mathew  243 

3.  In  a  suit  for  lithe.s  liy  Jin  pclesiastifal 
rector  agsiust  ilu;  occupiers,  a  terrier, 
signed  by  the  vicar,  churchwardens  and 
inhabitants,  and  which  was  tendered  by 
the  defendauts,  was  rejected.  Harcourt 
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Olii  accounts  found  in  the  custody  of  the 
petsonal  represcniaiive  of  •  deeetsed  Uihe 
collpciorof  a  fanner  rector,  were  received 
aliliuugh  there  was  no  evidence  tu  show 
by  uhom  they  were  made  out.  Ibid. 

The  deftiKfaiiis  fct  np  a  mndus  of  1/.  Vis. 
9d.  a&  cuveritig  ihc  tithes,  of  four  town- 
ships in  a  narii^h,  which  were  claimed  by 
the  p1:untifr.  The  latter  prnved,  by  doc- 
uiuents  older  tliso  those  produced  by 
the  dereodenie,  thai  separate  modosea, 
nmoijiitirf:  In  U.  I7s.  Od.  had  boon  paid 
for  sc'paiate  portions  of  the  four  town- 
ehips.    Held  ihst  the  modes  pleaded 

was  bad.  JUd. 

4.  in  a  suit  by  the  assij^neea  of  an  uncertiii- 
eated  bankrapt,  for  the  recovery  of  prop 
erty  fraudulently  delivered  by  him  to  the 
defendants,  the  plaintiffs  read  the  exami- 
nation of  one  uf  the  deletidunld  taken  be- 
fore tho  commissioners  on  the  1st  day, 
hutdeoliiird  tn  read  the  examination  taken 
on  the  2d  day.  Kulcd  that  thewhole;3 
must  be  read.    Smith  v.  Biggs        391  j 

6.  The  evidence  of  a  bankrupt  which,  in 
one  resptfci  is  in  his  own  favour,  but  iu 
another  respect,  agaioet  hi0i8elf,»  leoeiV' 
able.  liid. 

6.  A  party  cannot,  at  the  hearing,  gi^e  sec-ji 
endarj  evideDee  of  the  contents  of  a  doe- 
uroent  in  hig  adversary's  posscssinn,  mi 
leas  he  haa  given  him  notice  to  produce 
it.    The  depositions  are  not  aofReietil 
notice.    SUuIz  v.  Htulz  460 

7.  lo  a  tithe  suit  by  a  vicar;  old  overseerb' 
accoonts  mentioning  that  a  snm  had  been 
received  by  the  vicar  as  for  a  mtidiij;;  are 
admissible  for  the  defendaoia.  Ward  v. 
Pomfrit  475 

8.  In  a  tithe  suit  by  a  vicar,  for  rmall  tithes, 
depositions  of  deceased  witnesses,  in  an 
old  suit  by  the  rector,  for  great  liihes  of 
the  pariah,  were  reeeived  ae  evideDce. 
Utd.  47! 


EVIDENCE  BEFORE  THE  MASTER. 

The  discretion  given  to  tho  Master,  by  the 
60tb  Older,  to  eiamine  witnesses  viva 
voce,  cannot  be  exeicised  afier  issuing 
the  warrant  on   preparing  bis  report. 

Sn  Stats  or  Facts.— Titbv.  S3B4 

EXAMINATION. 

liAMKRIiFT,  3. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

i.  A.  leased  premises  to  B.  for  10  years, 
and  B.  covenanted  net  to  asaign  the  pre- 
mises without  A.'s  consent.  A.  agreed 
to  grant  to  C  a  lease  for  10  years  from 
the  end  of  B.'a  term,  subject  to  the  same 
eovetniil-  ns  were cDiilained  in  B.'s  lease. 
C  died  before  the  lease  was  executed  to 
A.  iladftbiUtgsiMtC.'s  ezecQ- 


1 


tors  (who  admitted  assets)  I'ur  a  s  pecific 
performance  of  the  agreement,  and  ufl'er- 
ed  so  to  qualify  the  covenants  of  tlie 
lease  as  that  the  executors  should  be  no 
further  Uable  thereon  than  they  would 
have  been  on  the  covenant?  wlucli  ou^iht 
to  have  been  entered  inlti  by  itie  testator, 
in  case  a  proper  lease  bad  been  made  to 
him.  8;  ecific  [x^rrirmnncf  of  the  iiptee- 
ment  decreed,  with  a  reference  to  the 
Maaler  to  aettle  the  lease.  Philips  v. 
Evrrard  102 
;  When  an  annuity  is  security  by  a 
covenant  and  warrant  of  attorney,  and 
all  the  arri  ars  have  b i  cn  paid,  the  f'ouri 
will  not  restrain  the  executors  of  the 
grantor  fiom  payinj;  his  simple  coniract 
debts  until  they  have  set  apart  a  fund  lo 
answer  the  future  payniruts,  unles.s  a 
case  of  past  or  probable  misapplication 
of  aaaete  is  made  out.  Read  v.  Biu$U 

507 

,  After  a  decree  in  a  creditors's  suit,  the 
Court  will  reatrain  a  ereditorof  the  testa- 
tor ftdin  proceeding  at  law  against  the 
assets,  but  not  from  proceeding  against 
the  exeeulors  penooally.  JTenl  v.  Ptdt* 
enng  569 
If  an  executor  or  administrator  pays  iuio 
Conrt  under  an  order  in  a  eanee,  money 
f'lch  he  hjtl  receivi  i!  from  the  dei-  :is 
ed's  estate,  his  right  to  leiain  a  debt  due 
to  him  from  the  deceased,  is  not  prejudic- 
ed.   Langton  v.  Iliggs  286 

See  AmMUITY. — UEPKEStkNTATIOH. 

EXECUTORY  DEVISE. 
See  Wiix,  4. 

EXKCUTORY  TRUST. 

&e  COMSTfttlCTlON,  7. 

FEME  COVERTE. 

A  married  wumaa  having  power  to  dis- 
pose of  property,  by  will  executed  as  re- 
quired by  the  power,  but  not  referring  to 
it,  gave  to  her  husband  ail  the  property 
which  she  might  die  possessed  of,  or  have 
in  reversion  or  in  cxpeciatiMn  :  Held  not 
to  be  an  execution  of  the  power.  Iton- 
priere  v.  Valpy  lOA 

A  woman  entiiU  d  to  a  sum  of  stock, 
settled  it,  on  her  marriage,  fur  her  sepa- 
rale  use,  for  life,  with  power  to  her  to 
appoint  it  by  will  only,  but  no  tnisi  was 
declared,  in  default  of  appointment.  Af- 
ter her  marriage,  she  signed  a  promissory 
note,  and  then,  by  will,  appointed  the 
stock  to  her  husband.  Scmble,  that  the 
holder  of  the  note  ie  not  defeated  there- 
by. ■  Nail  V,  Punier  scg 

A  gift  for  the  separate  use  of  a  single 
woman,  without  anticipation,  will  not  pre- 
vent alienation  by  her,  unless  it  is  made 
with  reference  to  an  intended  marriage. 
Brown  v.  Poc^ck  663 
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FORECLOSED  MORTGAGE. 

Te8tut«ir  having  a  fureclos^d  mortgage  in 
fee,  of  certain  farme  in  Lancashire,  gave, 
ainofK'si  other  lliinps,  ti)  liis  u  ifp,  for  life, 
the  interest  or  proceeds  of  certain  farais 
in  the  county  of  Lancuter,  mortgagHl  to 
mc  for  2Ji00L  ;"  and,  after  her  decease, 
"  one  third  purl  of  the  sum  of  2,500/. 
principal  money  disposed  of  in  mortgage 
of  the  farms  iifuresaid''  lo  lii^  dnughter 
Harriet ;  and  bu  declared  that,  after  his 
wile*8  decease,  his  daughter  Elizabeth 
should  inherit  and  enjov  tlie  bequests 
aforesaid  in  the  same  proportion  as  her  sis- 
ter Harriet;  and  that  hisson  should,  in 
like  maiHier,  iiilit  rit  and  enjoy  one  third 
part  of  the  aforesaid  bequesia^  upon  the 
same  eonditiona  as  his  daiightprs :  Held 
that  the  farms  passed,  a^i  real  estate,  to 
the  testator's  wife  for  lil'e.  witii  remitinder 
to  hie  80D  and  daughters  as  tenants  in 
common  in  fM.  £e  Grot  v.  Cteknelli 
384 

See  MORTUAtiOR  AND  MoRTUAt.tL,  2. 

FfiAri) 

See    Bankrui»t,    1. — UtctivtR. — Hever- 
aioN. 

FRAUDULENT  DEED. 
See  Revocation,  1. 

FUND  L\  COURT. 
Sfe  Notice. 

HEIR. 


rector,  and  for  his  ri^ht  of  coaunon. 

Part  of  the  waste  hiid  I'c«mi  u«<*d  hv  ilte 
lord  as  a  rabbit- warrt-o,  but  nu  menuon  of 
it,  as  sueh,  was  niade  in  the  Int'l«>^ur<; 
Act,  nor  did  it  app'  nr  that  the  lord  had 
any  ri^ht  of  warren  io  the  waste.  I'htt 
commissioners  made  an  allotment  to  A . 
as  rt  full  rri;tippn«nMiin  for  hi?  ri^bi  aiid 
inieret)!  m  the  warren,  and  al&o  three  al ' 
lotroeots,  as  a  full  compunsatiiMi  for  hi? 
rights  above  iiit  i"li(tned  :  Held,  \ 
title  to  the  allotuieui  in  respLCi  ut  liie 
warren,  could  not  be  objected  to.  as  lt*ai 
iiilntment  wan  a  portiiinnf  the  iordV  eom- 
peusatiou  for  his  ri^jhi  of  soil.  Ibtd. 

IxNCr.MMHAXCE. 
See  Plka  and  Pi.gADtMo,  3. — Priubi- 

TY. 

hNDEMM  i  V. 

Sec  Vt^DOR  AXD  Pi  UCUASBR,  3- 

INFANT. 

Set  CoNSTHLCTiON, -1. 

INFANT  TRUSTEE, 

Estates  were  conveyed  to  A.  and  B.  and 
tlie  heirs  of  A.  A.  died,  liaving  ilfMx-d 
the  cstatta  lu  C  in  lail.  (  '  alt.uti,  la 
B.'s  life-time,  conveyed  thi^  estates  m  D., 
to  niai<e  him  ien»nt  lo  i\u  jiKTiifir,  und  h 
recovery  was  siitrereii  to  the  u»e  <.l  C.  iu 
fee.  1).  died,  leaving  an  iijfant  tieir. 
Held,  tiiat  the  heir  w:is  i  nt  :i  liii.«!t  c.  fur. 
tiiou^h  the  recovery  dtti  lu'i  bui  ilir  estate 
tail.  It  drew  out  from  D.  thr  whole  estate 
tliat  was  vested  in  hirn,  under  the  recov- 
ery-deed.   Jn  rc  JUdiar)j  :ib3 


In  a  ^nii  to  establifsh  :\  will,  nnf  nf  ihe  wit- 
nesses could  nut  depose  positively  to  the 
due  attestation  of  it;  and  an  issue  was 

diref '(  d  at  the  lu  ir's  request.    The  ver- 
dict was  against  the  heir;  but  the  Courtl 

gave  him  his  cosla  both  at  law  and  in  eq-  1.  A  charity  information  relating;  to  several 

uily.     W'hglU  V.  Wnght  449!    small  ^iinss  rrivfti  m  a  cnmpuny,  by  <lif- 


INFORMATION. 


See  In  KANT  Tru-stki;. — Trust. 

Ifl  SlJAXD  AND  WIFE. 
Sec  Bankrupt,  1. — Debtor  and  CaiiUiTOR,] 
1.  3. — Feme  Covbbt£. 

IMPLICATION. 

SwCoNSTRVCTION,  1. — CroSS  LlMITATIOIia. 

INCLOSUliE  ACT. 


The  Oi  iu'ial  liiclcMjre  Act,  so  far  as  it  en- 
acts that  the  commissioner's  oath,  and 
the  appointment  of  any  new  comniission- 

er,  sh.ill  be  annexed  to  and  enrolled  with 

the  award,  is  merely  diieciury.  Casa-.gee  Answbr,  3. — Plea  amo  PLBAoiMa, 
major  v  Strode  87 ,  4.9. 

An  inclosure  Act  directed  allotments  to  bo 


ferent  donors,  to  (le  lent  to  diO'i-reni  meiii- 
bers  of  the  company,  is  not  mullifariotis. 

And,  though  the  intere^l  nf  ont  of  the 
sums  is  payable  to  anotlier  cutiiftany,  that 
company  is  not  a  necessary  party  to  ihe 
iiiforniatioii :  but  this  was  rcvetsed  on 
appeal.  Thfe  Mtorncy-g aural  v  The 
Merchant  Taihrs*  Company  S88 
A  <l('iniirrer.  for  niultirariousness.  to  an 
information,  will  not  be  allowed,  because 
ft  contains  general,  sweeping  charges, 
but  the  Court  w  ill  direct  a  reference  to  the 
Attorney-general,  to  prevent  the  defen- 
dants from  being  unnecessarily  harassed 
bv  those  charties.  Ibid. 


made  to  A.  as  a  full  compensation  for  his 
riirht  to  the  soil  of  the  waste  as  lord  of 
the  auwor,  for  his  right  lo  thn  lUhea  as 


INJUNCTION. 
The  Coiin  will  not  gitot  a  apeeial  Injuoo- 
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agfumt  the  assignees  of  a  bond  to  re- 
etrnin  aa  aetinn  brought  by  them  in  the 
name  of  the  araignur.  L^rd  Portarling' 
ton  V.  Graham  416 

Ste  Annuity. — Costs.  7.  9.  Dkhtor 

AMD  Creditor,  4.  6. — Lanuj^ouo  and 
TWAIIT. 

I^SUKKICJENCY. 

IMERKST. 

Interfsi  is  rwt  i>ay.il>le  on  a  sum  recovered 
on  a  liist  policy,  t'roiu  a  life  insurance 
eoni|tany.    BiuAnan  v.  Morgan  635 
ArDtrosiT.— 'Ibnant  for  Livb. 

INTERPLEADER. 


1.  A.  delivered  guoUt*  lu  ii.,  a  wharfinger, 
to  be  kept  fnr  him :  and  ftfterwwds  diitet-j 

ed  B  lo  tran-ler  ihem  lo  C,  which  \\;i3!A.  granted  a  lease  fur 


I  ter  in  the  first  instaaoe.  Ammynotis  339 
See  Charitv,  3. — Defen'damt,  4,— -Mae- 

SHAb  OF  KlNG  ii  BknuH. 

LAOUKS. 

Taatator  bequeathed  a  ohurdi  lease  for  21 

years,  to  A.  for  lifp.  remainder  to  his  first 
and  other  M.)n&,  and  directed  the  lease  to 
be  oontiiiually  ri  newed  by  the  peiMoe  ID 
possf'sfiion  for  the  time  being.  A.  ne;;- 
lected  to  renew,  and  the  lease  expiied  in 
in  1798.  His  eldest  son  attained  21  in 
1800.  ]  -  1'^30  A.  died.  In  lr<:n  the 
eldest  son  iiied  his  bill,  praying  to  bo  cum- 
pensHted  (or  the  loss  «n  the  leeee  out  of 
A.'s  asfeels.  Hp!d,  that  he  was  entitled 
to  the  relief  notwithstanding  the  lapse  of 
liiM.  Bmiutt  V.  CWby  181 

LANDLORD  AND  TENANT. 


I  voars,  to  B.,  with 


dwie.  D.  then  gave  notice  to  B.  not  to 
deKter  the  goods  to  any  one  but  Mm,  and 
thereupon  B.  retu.^ed  lo  deliver  the  poi)ds 
to  C,  upon  which  C  broi<ght  trover 
awainet  B.,  and  B.  filed  a  bill  of  later 
pleader.  Afterwaid.s  D.  abatidoned  all 
claiflD  to  the  g<Kxls  aad  withdrew  his  no- 
liee.  Held,  that  thaoaee  was  a  proper 
case  of  interpleader,  aod  that  D  ,  who 
biu)  ocTT^oned  the  suit,  must  pay  to  the 
ptatntiiT,  and  the  other  defeodaots,  their 
costs  at  hnr  and  in  tqiMj.  Mate*  v. 
Ham  ikon  19 
A.  In  interpleading  suiu^  it  is  not  neces&ury 
fbf  the  defendants  to  enter  into  evidence 
as  against  each  other.  The  I'hnnu't  and 
Jdedutay  Canal  Company  v.  jVyj/i  380 

INTERROGATORIES. 
See  De.murrer,  i.  6. 

JOIXTT'KK. 
See  Apportionment. 

JURISDICTION. 

I.  WbeieitiromofibaMknnaofan  agree- 
ment t(i  refer  disputes  to  arbitralion,  that 
the  suhtniastua  may  be  made  a  rub  uf 
Coart,  on  the  applicaticm  of  either  party, 
but  that  has  not  been  done:  Held,  on  de- 
muner,  that  this  Court  has  jurisdictioa  to 
xelieve  againet  tbe  award,  and  the  Coort 
having  once  exercised  its  jurisdiction  over 
the  award,  will  retain  it,  akhuugb,  on  the 
eoming  in  of  the  answer,  it  appears  thai 
the  submission  had  then  been  made  a  rule 
of  a  court  of  law  by  the  defendant. 
Mdbb  T.  Roe  156 

S.  Tbe  Vice-Chancellor  has  no  jurisdiction 
under  li  Geo.  4,  and  1  Will.  4,  c.  00,  in 
cases  of  lunate  tiustees  or  mortgagees 
beyeod  dizeeking.tha  Mfimaea  t»  lk»  wa- 

Vol.  Y.  U 


a  proviso  deterraioing  the  lease  and  giv* 
ing  A.  a  nfshi  of  re-entry,  on  non-per- 
formance of  any  of  the  ro.  nantH  in  the 
leAse,  and  A.  covenanted  that  at  the  end 
of  the  term,  if  it  ehoold  not  be  eooner 
determined  by  B.'s  acts  or  defaults,  he 
would  grant  to  B.  a  lease  for  a  further 
term  of  14  years.  B.  paid  all  his  rent, 
and  continued  in  possession  after  the  term 
had  expired.  A.  then  brought  an  eject- 
ment against  him  for  breaches  of  cove- 
nant during  the  term.  B.  filed  a  bill  for 
a  specific  {)erfonnanoe  of  the  covenant  to 
renew,  and  for  an  injunction  to  resltaio 
the  action.  to  his  answer,  net  up  the 

brrnr!n's  of  covenant,  and  denied  having 
had  notice  ot  tUem  till  after  the  end  of 
(he  term.  Motion  for  the  injwMlion  re- 
fiued.   Thmftmi  v  Graym  95 

LEASE. 

Scf'  rnvf  vANT. — Leaches. — Landlord  and 

TaNANT;— ^PKClPtC  PERFOBMAHeC,  1. 

LEGACY. 

1.  Teetalor  9«f»  6,00<M.  to  eaeh  of  lua 

daughters  then  or  therrnficr  to  hr  horn, 
payable  at  21  or  mariiage,  and  directed 
\mt  tbe  porlione  of  eoeh  of  ihem  aa 
should  die  before  they  were  payable, 
should  sink  into  the  residue ;  and  after 
denring  hie  real  eetatesto  bia  eonaand 
daughters  in  strict  srit!e:Ticnt,  he  be- 
queathed the  residue  of  his  personal  ea- 
lace  to  trustees,  in  troat  for  ancii  of  hie 
children  as  should  first  be  entitled  to  hia 
real  estates.  By  a  codicil,  the  testator 
gave  to  each  of  hn  daughters  living  at  hia 
decease,  1,000/.  in  addition  lo  the  6,000/., 
nnen tinned  in  his  will,  for  the  ^me  uses, 
itc.  as  were  meittioned  thetein.   By  a 
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claded  wiUt  the  same  words  as  the  first, 
bat  did  not  rcrfer  to  it,  the  testator  gsYc. 

tu  each  of  his  two  daughters,  2,600/.  in 
addiiioo  to  the  6,000/.  meuuoiied  in  hi» 
will,  and  directed  tliat  the  portions  of  liin 
children  w hu  sli IV.. It!  dw  before  they  be- 
came payable,  shouUi  Dot  fall  into  the  res- 
idue, out  goto  hie  heir.  I'he  testator 
left  two  daughters.  Held,  that  the  lega- 
cics  given  to  them  by  the  codicils,  were 
eammative.    W^son     Reed  431 

9.  A  lepacy  of  1,000/.  '*  heing^  part  of  tlie 
monies  received  by  J.  G.  from  roy  debtor 
A.  G.  bat  not  remitted  to  roe**  w  epecific. 
Nelson  V.  Carter  530 

3.  A  testatmr,  before  making  kis  will,  trans- 
ferred two  eaow  of  foot  per  eents.  and 
five  per  cents.,  whirh  were  thru  the  whole 
of  his  funded  property,  into  the  joint  names 
of  himaelf  and  his  wife.  By  hb  will  be 
bequeathed  alt  his  funded  property  or  es- 
tate of  what  kind  soever,  to  uustees,  io 
trust  for  his  wife  for  life,  and,  alker  her 
decease,  in  trust  (amongst  other  things) 
to  pay  ceruia  legacies  of  four  per  cent, 
atoek,  aroouming,  within  501.,  to  the  stock 
of  that  description,  which  he  had  80  trans- 
ferred ;  and  he  gave  the  residue  of  his 
estate  to  A.  ft  B.  He  afterwards  pur- 
chasr  l  f::[llirr  sums  ol"  five  per  cents.,  in 
the  names  of  himaelf  and  his  wife,  and 
died  in  her  lifeiime,  ha^n^  no  etoekex 
cept  that  before  mentioned,  cxc'ii  ivo  of 
which  his  property  waa  not  sufficient  to 
pay  his  legaeies :  Hdd,  that  the  wife,  on 
her  husband's  death,  became  al^olutely 
entitled  to  the  atock ;  and  that  the  bequest 
of  the  testator's  funded  property  was  not 
siitTiciently  specific  to  make  her  elect  be- 
tween the  stock,  and  the  benefits  which 
she  took,  under  the  will,  in  certain  parts 
of  the  tMtator*8  prapefty.  Dmmm  t 
Pitcher  35 
See  Republication.— "Wiuu,  4. 

LIMITATION  OVER  ON  BANKRUPT- 
CY. 

Sm  BANXBirfT,  1. 

r 

LIMITATIONS. 

See  Statvtb  w  LnaTAnw b» 

LIS  PENDENS. 

The  Dlaiiiuir,  previous  to  bis  raamage  with 
A.  s  daughter,  wrote  a  letter  to  A.  inquir- 
ing what  fortune  his  Janphter  wascntitlcd 
to.  A.,  in  reply,  wrote  to  the  plainiitf, 
and  stated  that  certain  houses  were  entail- 
ed on  his  daughter,  after  his  decease.  A. 
died,  Ipavin^  his  daughter,  his  only  child, 
and  h  ivif  devised  all  his  real  estates  to 
his  wife.  It  was  then  diseovered  that  A. 
was  tenant,  in  tui  male,  of  the  houses, 
with  nrenioD  to  binMelf  in  fet.  b 


January  1816,  the  plaintiff  and  his  wifir 
filed  a  bill  against  A. 'a  widow  (who  wao 

in  posisession  of  the  houses),  to  have  the 
houses  conveyed  to  the  plaiiitifl  's  wife, 
eonformabiy  to  the  representation  in  the 
letter,  and  for  a  receiver,  and  an  injunc- 
tion to  stay  proceedioes  at  law.  An  in- 
junction was  granted,  and  the  widow 
havin^r  [)tit  in  her  answer,  the  injunction 
was,  in  January  ltil8,contmued.  On  the 
same  day  the  plaintiiT  obtained  an  older 
to  amend,  but  did  n<  t  nrt  upon  it,  or  take 
any  further  proceedings,  uh  May  1^0. 
In  Aprfl  1818,  Uie  wi«>w  nonga^ed  the 
houses,  for  500  year^,  to  II.,  and,  in  May 
1819,  she  sold  an  annuity  to  M.,  aodse- 
eoied  it  by  a  ooaveyance  of  the  booses  to 
trti'?fpF  >^  if!  fro  .  and  in  May  1819  she  sold 
and  conveyed  the  houses,  subiect  to  the 
moitgage  and  annuity,  to  W.  in  fee^ 
Neither  IT.,  \V  nor  M.  had  then  any 
notice  of  the  suit,  or  of  the  plaiotiff'e 
claim.  Tn  January  1830,  at  which  time 
M.  had  notice,  lIk  I  nuseswerc  purchased 
by  Mm  and  conveyed  to  him  by  U.  and 
W.  To  May  1820  the  bill  was  amended. 

The  widow  having  gone  abroad  without 
answering  the  amended  bill,  a  d^ree  waa 
taken  pro  cenfesso  against  her  in  Novem- 
ber IH2'2.  In  December  following  the 
piaintiff  had  notice  of  the  conveyance  to 
Kf  ,  but  did  not  make  him  a  party  to  the 
suit,  and  opposed  his  attending  the  Master 
upon  the  inquiries  directed  by  the  decree. 
In  March  1831,  the  plaintiff  filed  a  bill 
against  M.,  Matwg  the  proceedings  in  the 
original  suit,  and  praying  that  M.  might 
be  decreed  to  convey  the  houses  to  the 
plaintiff's  wife,  and  for  a  receiver.  M. 
put  in  his  answer,  and  relied  on  the  delay 
in  the  proceedings  lim  original  suit,  the 
decree  havinp  been  taken  pro  confesso^ 
the  want  of  notice  in  H  and  W.,  and  in 
himself  when  be  purchased  the  annuity, 
and  on  the  plaintiff  not  having  made  bun 
a  pnrtv  to  that  ?uit ;  but  the  (  onrt,  on 
mouoQ,  grafted  a  receiver.  London  v. 
MmU  M7 

LUNATIC  TRUSTEE. 

The  Vice-Chancellor  has  no  jurisdiction 
under  11  Geo.  4  and  1  Will  4,  c.  60,  io 
cases  of  lunatic  trustees  or  mortgagees, 
beyond  direetinrr  the  reference  to  the 
Master  in  the  first  instance.  Anonynou* 


MAINTENANCE. 
See  Cotraravcnoir,  4. 

MARSHAL  OF  KING'S  BmCK, 

After  a  defendant  had  been  attached  by  the 
sheriff  for  nonpayment  of  money,  a  writ 
of  Meat  «arpiis  am  mui§, 
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BCtion  brought  agaiasi  him  io  K.  B.,  un- 
^  wkidi  1m  WW  turned  over,  by  •  jttdge's 
order,  to  the  marshal  of  K.  U.,  who  sof- 
ISmd  iiim  to  escape.  This  Court,  on 
mottra,  ordered  die  nunebtl  to  pay  the 
money  lor  which  the  Defendant  had  been 
attached.    Daaet  v.  BeresJ'ord  S31 

MASTER. 

Where,  under  the  tMoal  decree  for  «n  ao' 

c«uni  of  a  testator's  debts,  a  claim  is 
eaade  in  ceapeot  of  a  debt,  the  amount  of 
wliieli  is  not  aaeertaineid,  the  Maeter 

ought  lo  lakt'  itii'  i  rrcssary  accounts  for 
«aoeitaiaui<  the  amount.   Baker  v.  Mar- 
tm  380 
4bt  Conduct  of  Si  it. — Defendant,  2.  6. 

— £«IOKMCB  BEFORE  TH«  MA«TKa.— Jo- 

ftisDicnoN,  SL 

MILLS. 
See  TiTHEa. 

MODUS. 
-Se*  Tithes,  3,  4. 

MORTGAGE. 

Detiie  of  ell  testator's  fir^old  eatatea,  and 

1^1  his  farmin«T  «tock,  ready  money,  bills, 
bonds,  notes  and  uiher  securities  for  mon- 
«]r,  md  all  the  resi  J  >  i  f  his  personal 
estate,  to  trustees,  tlicir  heirs,  executors, 
&e.  in  trust  to  sell  his  real  estates,  and 
to  aellt  gat  in  and  convert  into  money  all 
his  personal  estate,  will  pas?  a  mortgage 
in  fee.    Ex  parte  Barber,  m  rt  Tym 

461 

am  ToMcumm  Mortoms. 
MORTGAGOR  AND  MORTGAGEE. 

1.  A  mortgagee  in  fee,  died  intestate  as  to 
the  nwrtgaged  premises,  hot  having  be- 
qiiealhed  !i  r  pt  isonnl  r^lnte  to  B.  The 
mortgage  money  remaining  unpaid,  B. 
piesented  a  petition  under  1.  will.  4,  e. 
60,  pr  iviii^  thnt  'jnmr  person  might  be 
appointed,  iu  tlie  place  of  the  mortgagee's 
heir,  (who  eonid  not  be  fhond,)  to  con- 
vey the  prenii'-f rn  Iiim.  Br:t  the  court 
refused  to  make  any  order,  in  re  Stan-  \ 
Iff,  deaa$fd  32U 

3.  If,  in  a  suit  for  redemption  against  sev- 
er-^l  successive  mortgagees,  the  first  mort- 
gagee does  not  appear  at  the  bearing,  a 
aobse^aent  mortgagee  will  be  alloweti  to 
mnkn  the  decree  absolute  against  him. 
CoUingham  r.  Lord  Skreiodwy  J96 

3.  Aaeeond  mortgagee  took  a  conveyance 
of  the  equity  of  redemption  in  considera- 
tion of  the  debts  due  to  himself  and  the  oth- 
er mortgagees  which  he  thereby  took  upon 
himself  and  covenanted  to  pay.  Held  that 
bis  debt  was  exuaguislied,  and,  therefore, 


that  in  a  foreclosure  suit  instituted  agaiosl 
him,  by  the  parties  entitled  to  the  ficat 
and  third  mortgages,  he  was  not  entitled 
to  be  paid  his  debt,  in  priority  lo  the  third 
mortgagee.  Br»wn  v.  Stood  535 
Set  JoRiiDiCTtoir,  3. 

MORTMAIN. 

Tesutor  beq^ueathed  5,000/.  to  a  charitable 
inatiintion,  towarda  hniMinfr  ahnehoiiaea. 
Testator,  who  was  a  member  of  the  tOr 
stitutioD,  knew  that  it  was  intended  to 
bnild  the  alnabonaes,  and  that  a  piece  of 
larul  li  id  been  offered  to  and  accepted  bj 
the  institution  fox  that  purpose,  but  nn 
eonwymee  of  the  land  had  been  exeeni* 
cd,  though  the  trustees  wore  in  posses- 
sion at  the  testator's  death,  ajid,  after- 
wards,  the  land  was  dolyeonTcyed  to  the 
trustees.  Held  that  the  bequest  was 
void.    QibUU  v.  JiobsoH  651 

MOTION. 
See  PftACTic*!  50. 

MULTIFARIOUSNESS. 

1.  A  charity  infiwmatien  tdating  te  eefwal 

small  sums  given  to  a  company,  by  dif- 
ferent donors,  to  be  lent  to  difieient  mem- 
bers of  the  ccm  pany,  is  not  moltifbriooa. 
And  though  the  interest  of  one  of  the 
sums  is  payable  to  another  company,  that 
company ,  is  not  a  necessary  party  to  the 
information  :  but  this  was  reversed  on 
appeal.  The  Attomey- general  v.  7Ae 
Merchant  Tailors^  Company  388 

3.  A  demurrer,  for  muttifariousnees,  to  an 
information,  will  not  be  allowed,  because 
it  contains  general,  sweeping  chargee, 
but  tbeCk>nrt  willdkeet  a  reference  to  tho 
Attorney-general,  to  prevent  the  defend* 
ants  from  being  unnecessarily  hartaased 
by  those  charges.  Tlie  Attorney- general 
y.  Th-  M'-rrhrn!  Tiulors"  Company  288 

3.  All  iiilormauoa,  after  stating  a  will  by 
wluffih  property  waa  given  to  the  defend- 
ants, for  the  purpose  of  making  loans  to 
young  men  free  of  the  com  pan  v,  to  assist 
them  in  trade  and  otherwise,  alleged  that  • 
diver«i  other  donations  and  bequests  had 
been  made  to  the  company,  for  the  poi^ 
pose  of  making  loans  toyonng  men,  for 
their  advancement  in  bnsinew,  or  in  life, 
and  prayed  that  the  principal  ai»d  all  oth- 
er lite  giHs,  to  the  company,  for  loans, 
mirrhr  hr  rst  iliUshed,  <fcc.  Held  that  the 
intorraation  was  multifarious,  tl)ough  the 
eompany  were  the  only  defendants  to  it. 
7Vi  Atfomtf-geml^.  The  Goldsmiths^ 
Company 

NEW  ORDERS. 


070 


1.  Th«  Aiaentfaiii  given  to  (ihn  Mmm,  bf 
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voce,  cannot  he  pxi^rf^ia^H  at'tpr  issuinp  the 
warrant  on  preparing liis  report.  TroUer 
Trotter  863 
9.  The  I7ih  order  does  n«t  nppjy  to  acom- 
misaion  to  exanine  witn»s8e9  abroad. 
The  King  of  Spain  v.  MendtzM  596 

See  Amkmomint,  S. — Comovct  or  Svrr«— ' 
DKf  E.vDANT,  6.— DiaiiiMAL  <ir  i.iuu,  1, 
2,  3.  4,  5. 

'mrsTEE. 

A.  being  entitled  to  a  reversionary  ioierest 
in  a  fund  in  Court,  assigns  it  to  B.  and, 
aftervrarda,  to  C.  C.  obtains  an  order  thni 
the  fond  shall  not  be  transferred  uiihuut 
iioiicL*  to  him,  and  has  the  tirder  eniered 
at  the  Accountant  rrftneral'sofripe.  Held, 
that  he  thereby  paiuwl  priority  ovi-r  B., 
who  had  not  taken  siinilwr  pr6eauiion». 
Greening  v  Bedford  195 

See  EviocMOK,  6. — Lis  PcNDENa.— Pkac- 

TICK.  6. 

0BI4GOB  A^D  OBUG£C. 
Set  PftACTioK,  17. 

OLD  ACCOUNTS. 
See  Tintn,  3. 

«  OR"  CONSTRUED  "  AND." 
4n  Cmmvooxwa,  10. 

ORDERS. 
See  New  Owns. 

OVfiRSEKRS'  ACCXDUNTS. 
See  TiTHBs,  4. 

PAIUSa  BOOK, 
See  TiTHiSt  6w 

PARTIES. 

1.  Where  estates  have  l>ecn  conveyed  to 
•  tmteoa,  in  trust  for  such  of  the  creditors 
of  the  grantor  as  should  execute  the  con- 
veyance, and  a  bill  ta  fil«l,  by  an  inmn* 
bxaocor  (some  of  whose  sectiritics  are 
prior  and  others  subsequent  to  the  irust- 
deeil)  praying  that  bia  righlaaaid  interests 
UAdM  his  securities  mny  be  established, 
•ad  the  priorities  of  himself  and  the  other 
iacumbranrcra,  declarad,  eJH  tha  en^iiots 
who  have  exoouled  the  conreyance,  h  nv- 
ow  nameTOHa  they  may  be,  wust  be  nude 
parties  to  the  sait.  Newton  v,  TAt  Eeri 
ofEgmont  130 
9.  The  drawer  of  an  accorainodaiion  bill  is 
a  necessary  party  to  a  suit  by  the  acceptor 
^iaiiu4tte  haMas  to  haaa  Um  hiU  4aliN»- 


ad  ua  to  ha  eanoetlad.   JWbtf  v.  iMMRi 

465 

See  AoRBaMaiiT. — ^DavmoAMT,  4  — ^Mat^ 

TIFARtOOaNBSS  — Pt,\ IsTTFF. — PjUBA  AMP 
FliEADlNO,  6. 

PARTNERSHIP. 

la  1600.  A  ,  B.  aad  C.  entered  into  part* 

nership  as  nttnrnir?,  ii;  nn  cfrtain  lerni* 
exprewed  in  a  memorandun).    in  IbOtj, 

A .  died,  leavinir  B.  hia  oseemiar  aad  rn' 
^idu  irv  Ie;,'atei>.  rind  iJitfn  H.  aniH'.  form- 
ed a  partnership,  and  ajzreed  to  shaio  the 
liroBts  equally  In  IVMomber  1686,  thoir 
partmit Jnnslnp  was  i!i.s«o)ved  by  consent. 
During  ttte  fortner  paili)ershi|i,  A.  and  B. 
had  made  advances,  both  jointly  and 
spVfTally  fur  Cs  private  u»o  ;  ami.  diiriiifr 
the  hitler  parioersbip,  B.  made  similar 
advances.  In  1697  B.  beeame  bankrapt. 
No  settlement  of  acci)unt5  havinj:  taken 
place  between  any  of  the  parties,  in  July 
1831.  B.*s  aastirnaea  filed  a  bill,  against 

B.  and  C  (or  an  account  of  the  dealiops 
of  both  patlnerahipa,  and  of  all  the  ad- 
vanors  imde  by  A.  and  B.  C.  pleaded 
the  Statut*.>s  of  Lttnitaiions  (21  Jas.  1.  & 
g  Geo.  4,)  to  so  much  of  the  bill  aa  ra> 
lated  to  such  advancea.  Held,  that  as  the 
plea  extended  to  the  joint  advances  of  A. 
and  B.  daring  the  first  partnership,  it 
covered  too  much,  and  was  therefore  bad. 
RMntm  t.  FMd  14 

PAYMENT  OF  MONEY  INTO  COURT. 
See  Daeamt  AmrCasaiTaa,  9. 

PERSONAL  INSTATE. 
See  CoMvnaioN-^ToTiifAirT. 

PERSON  AL  Kia'RESENTATlVE. 

8m  REPRESENTATIOir. 

PETITION. 

Seo  AfnoATiT.-'PftaoncBt  1^ 
30.— TRMtnt. 

SwCopraiaHT. 

PLAINTIFF. 

Persona  not  having  a  eommon  interest  in  thtf 
subject  of  the  aoir,  eaaaot  be  joined-  aa  eo- 

plruntifTs.    Pas^c  V.  Townsend  395 
See  Amxmdmbmt,  2. — Answer,  2. — Prac- 
Tioa,  19.  14.  34. 

PLEA  AND  PLEADING. 
1.  In  18D0  A.,  B-.  aad  C.  entered  into  p»t- 
nership  as  attorn  ies,  upon  cerlaiti  ti  nn  i  ex- 
pressed in  a  memocuuluiB.  In  idOd,  A. 
died,  leaving  B«  hia axaaaler  and  itHdaft- 
tj  legi— a,  lad  tban  B.  aad  C.  feiaid  a 
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panoership,  and  agreed  to  ahsre  Ihe  pro- 
iti  cqoaliy.    Ift  Dicember  18M  tbeir 

Birtnership  was  dif^-^nlvr  d   by  consent, 
unog  iKe  former  partnership  A.  and  B. 
barf  owAb  ftdvttfioea,  both  jointlj  and 

severally,  for  ('  [private  use  ;  and  during 
the  latter  panoership  B.  made  aimilar  ad- 
vanoea.   Id  18IT  B.  bao«M  bukfnpt. 

Xn  vulement  of  accounts  having  taken 
place  between  any  of  the  parties,  in  July 
1831,  B.'s  assignees  filed  a  bill  against  B. 
»»i  C,  for  an  account  of  the  dealings  of 
boih  partriorBhip«5.  and  t»f  all  the  advances 
made  by  A.  and  B,  C.  pleaded  the  Stat 
utes  of  Limitations  ('21  J;\s.  1,  9  (reo. 
4,)  to  w  much  of  the  hill  an  related  to 
such  advances.  Held,  thai  as  the  Plea 
extended  to  the  joint  advances  of  A.  &  B. 
during  the  firt^t  pnrtfif^rship,  it  covered  too 
much,  and  was,  therefore,  bad.    Hobtnson  .9 

fl.  To  a  rreditor'ft  bill,  the  defendants  plrrifl- 
ed  a  dectee  obtained  by  other  ereditursin 
»  prior  eiiii.  Piee  over<>niled ;  the  deetee 
being  li  h^npficial  to  the  plaintifls  than 
Havy  nitght  obtain  in  their  own  suit.  Pick- 
Jiifrd^.  Hmtter.  ICS 

3.  Where  estatee  ha^e  been  (Miivryed,  to 
.  trustees  in  tntac  for  such  of  the  creditors 

of  the  gimnter  ae  ibnntd  exeente  the 
vt'yance,  and  a  bill  is  filed,  by  an  iocano- 
brancei,  (some  of  whose  securities  are 
prior,  and  others  subsequent  to  the 
tniHi-deed.)  praying  Uiat  hia  rights  and 
interests  under  his  securities,  may  be  es- 
tablished, and  the  priorities  of  himself 
and  other  incumbraneeiBf  declared,  all 
the  creditors  who  hare  executed  the  con- 
veyance, however  numerous  ihey  may  be, 
made  parties  to  the  anlu  PfrnMan  v.  Th 
Earl  of  Egmont  130 

4.  An  infuruiation  stated  certain  bequests 
to  have  been  nade  to  the  defend  ante,  op* 

on  certiir>  trusts,  anfi  that  nthcr  beqt!ef?{s 
had  beeu  made  to  them  upon  like  uuais. 
The  defoitdaala  pleaded  a  will,  eetttalnmg 
a  bt-qnest  to  the  defendants,  upon  n  like 
trust,  (but  in  which  another  company 
war  inieseated,)  and  that  that  oompany 
Waa  not  a  parly  to  the  suit.  Plea  over- 
ralad.  Tne  AUortuy-gentral  r.  The 
Merektmt  Tsdhrt^  Onwpany  883 

5.  Persons  not  having  a  common  interest  in 
the  subject  of  the  suit,  oanaot  bo  joined 
as  co-plaintiffik  TbvMOiff  906 

6.  Defendant,  in  his  answer,  insisted  that 
he  was  entitled  to  be  reimbursed,  by  A., 
what  be  uiiaiit  be  decreed  to  pay  to  the 
platotiflT,  aod  that  therefore,  A.  was  a 
necessary  party  ;  and  accordingly,  the 
f^'Ourt,  at  tne  hearing,  ordered  the  cause 
to  siaml  over,  with  liberty  to  amend. 
PiaiutilV  dnl  not  amend,  but  filed  a  sup- 
plemental bill  agamst  A.  alone,  prayinii 
I  be  onme  nlief  aa  in  the  original  bill. 
The  two  oMiaaa  w«ie  hflanl  logetber. 


w  hen  it  was  objected  that  the  plaintiff 
ought  to  have  amended  the  original  bill, 

or  made  the  original  defendant  a  defend- 
ant to  the  suppUmental  bill.  But  the  ob- 
jection waa  oTer>raled.    Onettwooi  t. 

Atkinson  410 
7.  To  a  bill  claiming  title  to  an  estate  the 
defendant  pleaded  that  the  title  of  ih« 

party  through  whom  the  plaintiff  claimed, 
accrued  in  1759,  and  that  the  possession 
of  the  estate  had  been  ever  since  adverse 
to  the  plaintiff,  and  to  the  per^os  through 
whom  he  chimed.  Plea  over-ruled  be- 
cause it  did  not  slate  particularly  the  fact? 
on  which  the  defendant  meant  to  rely  u$ 
const  it  II I  in  the  ad^f^rs"-  possession,  and 
therefore  the  plainiui  could  nut  know 
what  ease  he  had  to  meet.  Santnum  r. 
Ellames  ft40 
A  plea  of  adverse  pos3e£&ion  to  a  bill 
charginir  that  the  defendant  has  in  hia 
custody  documents  showinf;  the  plainliff's 
title,  must  be  accompanied  by  a  plea  de- 
nying that  (^arge.  IM.  640 
[).  An  inlVrinniion.  after  statinp  n  \\-\\  fiy. 
which  property  was  given,  to  the  defend- 
ants, fm  the  purpoee  of  making  loans,  to 
youn<^  men  free  of  the  company,  to  assist 
them  in  trade  aod  otherwise,  alleged  that 
divera  mher  donatiena  and  bequeats  had 
been  made,  to  the  company,  for  the  pur- 
pose of  making  loans,  to  young  men,  for 
their  advancement  in  business  or  in  life, 
and  prayed  that  the  principal  and  all  other 
like  giils,  to  the  company,  for  loans, 
might  be  established,  &c.  Held,  that 
the  infonMtiOD  was  multifarious,  though 
the  company  were  the  only  defendants  to 
it.  Attorney- general  v.  The  Goldsmiths* 
OfniMmy  670 

iSHpf    AOREFMRHT.  Dk.MITRRER    1   Mt'LTI- 

FARioL'SNiiss. — Parties.  2. — Revivob. 


POLICY  OF  INSURANCE. 

Sre  I.ST£RE8T. 

PORTIONS. 

Where,  nnder  a  settlement  a  sirai  of 

money  is  to  be  raised  out  of  real  estates, 
for  the  portiooa  of  yoongei  children,  and 
some  of  the  portions  baire  beeome  paya* 
bl'  .  The  C»>urt  will  raise  the  whole  !<uni 
at  once,  although  some  of  the  children 
haTO  not  aeqtiirM  vested  interests.  Gih 
lihrondx.  Gold  1  ig 

.  VV.  bequeathed  5,000/.  to  the  daughter 
of  hia  brother  J.,  charged  on  his  real  es- 
tates, and  directed  the  interest  to  be  raised 
for  her  maintenance,  if  .T.  should  so  di- 
rect ;  and  he  devised  his  real  estates  so 
charged,  to  J.  in  fee.  J.  bequeathed 
10.000/.,  in  trust  for  his  dauphter  for 
life,  and  after  her  death,  in  trust  for  her 
children,  and  declared  that  that  sum 
abotiM  be  io  addition  to  the  aana  which 
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she  xTAi  entitled  tn  under  W.'s  will.  Tho 
daughter  afterwards  married,  ilcr  fath- 
er advanced  10  her  husband  16,000/.  aa 
his  dau^hter^s  ntarriaire  portion,  and,  by 
the  settlement,  uiu-uioney  and  a  joioiure 
for  the  wife,  ana  poitioos  for  theyoanger 
children  of  tlie  inarriag-e,  were  provided 
out  of  the  husband's  property,  and  the 
15,00(tf.  was  declared  to  be  in  misfiMtion 
of  the  sums  which  the  wife  W3S  f'niitled 
to  under  W.*8  will.  Held  that  the 
10,00(M.  %*a!H  not  ealisfied  by  the  marriage 
piirtion.  Wharton  v  Jjord  Dvrhn7n  297 
.  Tesutor  gave  5,0U0/.  to  tiuaiet'tf,  in  trust 
for  his  datighier  E.,  for  life,  and  aAer  her 
d(  a>li.  in  trust  to  apply  the  interest  for 
the  maintenance  of  all  her  children  as 
should  be  living  at  her  death,  doriog  their 
min()riii*>s,  ami  on  iheir  attaining  21,  in 
trust  to  transfer  the  same  equally  between 
them.  Boi  if  E.  shoold  die  without 
leaving  anj  such  child,  or  leaving  such 
they  shouUl  all  die  under  81,  then  to 
transfer  the  same  unto  sneh  children  of 

F.,  as  should  be  living  at  K.'  d  ilh  wilh- 
oat  issue.  One  of  E.'s  children  attained 
91,  bttt  died  in  E/a  Itfettme.  field  that 
that  cliild  did  not  take m  vested  inteiebt. 

536 


Tucker  v.  Harris 

See  Leo  ACT,  1. 

POWER. 


A  married  woman  having  power  to  dispose 
of  property,  by  her  will  executed  as  re- 
quired by  the  power,  but  not  referring  to 
it,  ^ave,  to  her  husband,  all  the  ptopcrty 
which  bhe  m\oht  die  possessed  of,  or  have 
in  reversiun  or  in  expectaiiuH  :  Held  not 
to  be  an  execution  oi  the  power.  Lem- 
priere  v.  Volpt/  108 
Sec  Appointmknt. — Probate  Duty. 

PRACTICE. 

1.  Plaintiff  amended  his  bill ;  before  the 
amendments  were  answered,  the  suit 
abated.  Plaintitf  then  Aied  a  bill  of  re- 
vivor and  supplement,  praying  that  the 
dpfeudants  ini^'hr  in«wer  that  bill,  togeth- 
er with  the  ameadmcntb.  The  defendants 
put  in  an  answer  to  the  bill  of  revivor  and 
supplement  on1v  ^^uiorl  to  take  the  an- 
swer off  the  file,  Jbr  irregularity,  refused. 
Sayhf.  Graham  8 

9.  An  affidavit  in  support  of  a  motion  for  a 
aerjeantrat-arms,  under  11  Geo.  4  and  1 
Will.  4,  e.  96,  Rule  1,  whieh  lelatea  to 

the  defendant's  residence  and  not  to  the 
place  where  be  was  at  the  issuing  of  the 
attadhment,  b  insnffieient.  Davis  t. 
Hainriiond  9 
3.  In  computing  the  eight  days  within 
whIeh  cause  mast  be  shown  against  con- 
firming a  report  absolutely,  the  day  on 
which  the  order  Niu^  was  served,  roust  1 
be  reckoned,  but  if  the  eighth  day  i*  « 1 


holiday,  one  day  more  will  be  allowed. 
13ut  see  the  note  at  the  end  of  this  case. 
Manners  v.  Bryan  147 

4.  A  bill  had  been  dismissed  for  want  of 
prosecution.  Before  the  costs  were  paid, 
the  defendant  died,  and  the  plaintiff  filed 
another  bill,  for  the  same  obje^'f .  "isaiost 
the  defendant's  executor.  I'he  proceed- 
ings in  the  latter  sail  wetn  staged,  aolil 
the  costs  of  the  fomer  were  paid. 
Spires  v.  Sewell  193 

5.  Plaintiff  had  examined  a  witness  respect- 
ing a  conversation  between  defendant  and 
witness.  Plaiotifl'  declined  to  read  the 
depoettioo  at  the  hearing  of  the  oaose, 

it  made  against  him.  Defendant  then 
proposed  to  read  the  deposition  as  his 
evidenra.  But  the  Viee-Chanoellor  rul- 
ed that  the  defendant  was  not  at  libertv  lo 
read  the  deposition,  as  it  was  not  evidence 
for  the  defendant  as  to  whose  conversa- 
tion it  related.    Wilson  v.  Calvrrl  194 

6.  Defeadanl  on  the  expiration  of  his  time 
Ibr  answering,  lodged  a  petition  at  the 
Rolls,  for  further  time  :  and  gave  notice 
of  his  having  so  done  to  the  plaintiff  'a 
clerk  in  conrt.  Afkerwards,  without  re- 
voking the  notice,  he  filed  a  demurrer. 
Ordered  that  the  demurrer  should  be  taken 
off  the  file.    Murray  v.  Cauty  93<f 

7.  In  computing  the  time  within  which  a 
bill  may  be  dismissed,  on  the  ground  of 
no  proceedings  having  been  taken  since 
the  answer  was  filed,  the  intervals  men- 
tioned in  the  19th  amended  order  are  not 
to  be  reckoned.  The  Attorney-general 
V.  jMes  946 

9.  A  new  trustee  appointed  under  1 1  Geo. 
4,  and  1  Will.  4,  c.  t>0,  without  a  refer- 
ence to  the  Master,  the  petitioner  being 
the  only  person  interested  in  the  tmst 
property.    £z  parte  Shick  981 

9.  A.  A  B.,  an  infant,  file  a  bill.   B.  at^ 

tains  21,  and  gives  notice  in  parties, 
that  he  repudiates  the  suit,  and  then  dies. 

A.  revives  the  suit.  The  defendmts  an- 
swer the  bill  of  revivor,  and  insist  that, 

B.  having  repudiated  the  suit,  it  ought 
not  be  revived  ;  and  they  then  move  to 
discharge  the  order  of  revivor,  for  irreyil- 
hrity.  Motion  refused,  because  the  de- 
fendants ought  to  have  pleaded  to,  and 
not  answered  the  bill  of  revivor.  Cod- 
rington  v.  Hnnlditch  286 

10.  A  decree  declared  a  defendant,  against 
whom  the  bill  had  been  taken  proconfessoy 
to  be  a  trustee  cif  sinrl;  for  i!if  plnin'iff'^  : 
bat  the  Court  declined  to  refer  it  to  the 
Master  to  appoint  a  person  to  transfer  ibe 
stock,  in  the  place  of  the  defendant,  ex- 
cept upon  a  petition  to  be  presented  under 
11  Geo.  4.  and  1  Will.  4,  o.  00.  fW* 
loiDts  V.  Ttll  319 

11.  The  discretion  given  to  the  Master,  hv 
the  69th  order,  to  examine  witnesses  viva 
eoevt  esnnot  beesMeiaed  after  iarainf  tbn 
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tr arrant  on  prepkiiDf  llM  XCpOTt.  Thrt- 
ter  T.  Trotter  383 
19.  A  plaintiflT  e«i»tiot  read  llie  fnvm-vjsam- 

instioii  of  IN  r,f  ilie  (left  ndani's  witnea- 
ses,  if  tb«}  deletitiant  declines  to  read  the 
examination  in  chief.   9a^h  Bigg* 

391 

15.  If  io  a  suit  for  redemption  against  sev- 
eral tDeceaaiye  mett^afeea,  the  lirat  moit- 

gagee  does  not  appear  at  the  hearing,  a 
subsequent  mortgagee  will  be  allowed  to 
make  the  deeree  aheolate  against  him. 

Cottin gham  v.  Lord  Shreicslntr t/  39!) 
14.  The  Court  will  not,  on  nnotiun  by  :i  de- 
fendant, compel  a  plainiifT  lo  produce 
documenUs  in  liis  possession,  allhougb  the 
defendant  swears  that  an  inspeciioo  of 
them  u  nef^ssary  lo  enable  him  to  answer 
the  bill.    Pen/old  V.  Nunn  409 

16.  Under  the  Charity  Petition  Act,  where 
one  order  has  been  made  on  petition,  a 
subsequent  order  maj  be  obtained  on  mo- 
tioo.    In  re  Cklffing  Sodhay  School 

410 

16.  The  Coort  will  not  grant  a  special  in- 
junction to  restrain  an  action  brought,  by 
the  assignees  of  a  bond,  in  the  name  of 
the  assignor.    Lord  PoriarUngtvn  v. 

Grnham  416 

17.  The  assignee  of  a  bond  brought  an  ac- 
tioD  on  li  t'  l}(i[:d,  in  the  name  of  the  obli- 
gee. The  obligor  filed  a  bill  against  the 
obligee  and  the  assignee,  to  lestram  the 
action.  The  former  being  abroad,  the 
Court  made  the  usual  order  for  Hervice  of 
the  subpcena,  on  theattorney  in  the  action. 
Ibid.  419 

18.  An  order  for  the  discharge  of  a  prisoner 
from  his  contempt,  under  9  &  8  Will.  4, 
e.  58,  may  be  made  upon  motion,  aapport- 
ed  by  the  certificate  of  the  depa^  wuden 
of  the  Fleet,  Hodder  v.  Buna  441 

19.  Notwiiliatanding  the  Maater  may  btfo 
refused  an  application,  under  the  56lh 
Older,  to  take  the  prosecution  ef  a  decree 
from  the  plaintiff,  and  commit  it  to  another 
party,  the  Court  is  at  libcriy  to  irr  nit  the  i 
application,  the  Maater's  judgment  not 
heing  final.    WyalXv.  Saibr  4fiO 

90.  A  pirty  cannot,  at  the  hearing,  give 
secondary  evidence  of  the  contents  of  a 
(bwoment  in  bis  adTorsary's  possession, 
unless"  he  has  given  him  notice  to  prodvice 
it.  The  depositions  are  not  sufficient 
ooliee.   Shdx    Stvh  460 

91.  Course  of  pnx^eeding  to  be  followed  by 
a  defendant,  where  the  plaintiff,  after 
wrring  a  oobpcena  to  rejoin,  does  not  pro- 
ceed with  the  cause.     Anonymous  497 

93.  In  a  case  of  cause  and  cross  cause, 
where  the  plaintiff  in  the  former  is  abroad 
or  cannot  be  found,  the  proper  course  is 
to  slay  the  proceedings  in  that  suit  until 
the  plaintiii  has  aoavvercd  the  cross  bill, 
and  not  to  order  the  subpcena  to  answer 
tlM«iMil}illtt>beitxTtdoo  hit  olatk  in 


court  in  the  original  eanao.  Vf^terton.  t. 
Croft  609 

93.  Motion  fiiT  leftTO  to  aeffo  a  subpoena  on 
a  defendant  resideol  io  Scotland  granted. 
Parker  t.  Uoyd  606 

94.  In  a  soit  against  the  Bank  and  an  ad> 
ministrator  a])poiiiieii  utider  38  Geo.  3,  c. 
87,  the  Court,  on  motion  before  decree, 
ovdetedatoek  standing  in  the  teatalor*8 
name,  to  be  transferted  to  the  Aeoounisnt- 
general.    Worburton  v.  HiU  539 

95.  Defendant  to  a  bill  of  diseovery  in  aid 
of  an  action,  ordered  tu  produce,  at  the 
Uial,  doeaments  set  forth,  in  the  schedule 
to  his  anawer,  as  being  in  his  susiody. 
Crowley  v.  Perkins  559 

96-  Proceedings  in  the  original  cause  staved, 
until  the  plaintiff  had  appeared  to  and  an- 
tweredthe  oroaa  bUl.   Bourne  v.  hall 

552 

27.  Under  the  new  orders  of  1831,  an  order 
to  amend,  obtained  after  notice  of  motimi 
to  disnii"*^^  hilt  served  before  the  motion  is 
made,  is  an  uiiswer  to  the  motion  ;  but  the 
plaintifT  must  pay  the  OOala  oflbo  notion. 
Peacock  v.  Sievier  553 

28.  A  Aer  the  depositions  on  a  state  of  tacts 
carried  in  under  a  deene,  have  been  pub- 
lislied,  no  otiier  person.  mheiliT  a  pnriv 
to  the  cause  or  not,  can  be  examined  as  a 
witneas,  without  an  order  of  tbo  Court 
unrrantfi  by  special  circnmaiances. 
W  inptnny  v.  Courtney  554 

29.  If  the  mb  day  after  terviee  of  an  order 
Niti  for  confirming  n  r'  port  is  a  Sunday, 
that  day  is  not  to  be  reckoned.  Mitburn 
T.  lAftitr  565 

30.  Order  made  in  a  cause,  after  the  bill  Imcl 
been  dismissed,  that  the  receiver  should 
pass  his  accounts  and  pay  the  balance  to 
the  defendant.    Pitt  v.  Bonner  577 

31.  It  IS  not  necessary  that  the  affidavit  in 
support  of  a  motion  for  a  eommianon  to 
examine  witnesses  abroad,  should  slate 
either  the  names  of  the  witocMCs,  or  the 
matterv  to  which  tbej  are  to  be  examined, 
in  a  case  wbere'it  is  evident  thnt  ■^urh  ex- 
amination ja  neceaaary.  CarboneU  v. 
Begtell  636 

32.  A  cause  may  be  advanced  for  the  pur- 
pose of  taking  the  bill  pro  confeuo.  Bar- 
Indt^  Ward  676 

33.  iXsfendant,  after  putting  in  his  answer, 
became  bankrupt.  Plaintiff,  before  the 
assignee  were  brought  hefon  the  Court, 
obtained  an  order  to  refer  the  answer  for 
scandal  and  impertinence.  Ueld  that  the 
order  was  regularly  obtained.  Sooth  t. 
Smith  C39 

34.  Plaintiff,  after  defendant  had  answered, 
amended  bv  adding  another  defendant. 
After  that  defendant  had  answered,  plain- 
tiff agsin  moved  to  amend,  not  requiring 
any  answer  from  the  original  defendant. 
Motion  granted.    £tnms  v.  Hughes  666 

36.  Thoaolicitor  foraomeof  thede(iBodanM 
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wu  afOBt  for  lb«  rmt.  The  former  were 
emitted  to  move  to  diBmiae,  tad  thej 

moved  accoidingly  ;  but  do  order  could  be 
made*  as  the  time  for  the  other  defendant* 
to  answer  the  amendments  had  not  expir- 
ed.   Motion  refused  with  costs,  as  the 

solicitor  must  have  known  that  the  motion 
could  tiol  succeed.    Partington  v.  BttiUie 

667 

26.  Threatening  deferidants  who  hjivr*  nol 
auswered,  with  an  atlacbmeni,  without  is- 
auing  one,  is  nol  luiog  dne  diligeeee,  to 
jjet  ill  their  answers,  so  as  to  prevent 
anuthi  r  defcndaot  from  moving  to  dismiss. 
Guilt/ \.  Van  Bodkoate  668 

37.  A  defciuiaht  inav  Miove  to  dismiss  after 
the  expiration  of  two  months  from  the 
tiine  when  his  enswer  to  be  deemed 
sufficient,  although .  [(u  inrj  'o  the  answers 
of  the  other  defendants  not  being  iiled, 
the  time  for  emeoding  the  bill  hie  expir- 
ed. Ibid. 

See  Amsnomicmt. — Costs. 

PRINTS. 

Prints  engmved  ftnd  struck  off  abroad,  bat 

publibiied  here,  are  not  prcMeewd  from 
piracy    Page  v.  TiAvmrnd  306 

PRIORITV. 

1.  A.  being  entitled  to  a  reversionary  inter- 
est in  a  fund  in  Court,  assigns  it  to  B. 
and,  afierwards,  to  C  C.  obtains  an  order 
that  the  fund  sliulluoibe  irausfcrred  with- 
out notice  lo  him,  and  has  the  order  en> 
lered  at  ihr  Acf t>uiii'in!-!7f»nprHrs  Office. 
Held  thill  he  thereby  jjaiaed  prutrtty  over 
B.,  who  had  not  taken  simiJiar  pracautions. 
Grer-Tiivr^  V.  Beckford  195 

9.  A  (second  mortgagee  took  a  conve^anee 
of  the  equity  of  redemption,  in  coosidera- 
linn  i)f  tftr  Hchr-^,  due  to  himself  and  the 
otiicr  niuiigagees,  which  he  thereby  took 
upon  himself  and  eevensoted  to  pay. 
Held  that  his  debt  was  extinguished,  and, 
Ihereibre,  in  a  foreclosure  suit  instituted 
against  htm  by  the  partiea  entitled  to  the 
first  and  third  mortgages,  he  was  not  en- 
tilled  to  be  paid  his  debt  in  priority  to  the 
Ihiid  mortgagee.  Brow*  t.  fiifew  635 
8m  pAKTiia,  1. 


PRISONER. 

CttVTIMPT,   2,   3.  4.— 

Kuio*a  Bench. 


PRO  CONFESSO. 


OP  I 


A  canae  may  be  advaoeed  for  the  purpose  of 
taking  the  bill  pro  cot^euo^  Bwfmck  t. 
HM  676 

See  Co.vTEMPi  ,  2,  3. 

BROBATs  nimr. 


1.  Whece  a  testator  having  a  general  pow< 
erof  appointment  owa  fend,  exercises 

it  by  will,  probate-duly  mua  be  paid  IB 

respect  of  the  fund.  Patmtr 

more  IW 

2.  A  married  woman  having  a  itv-latnentary 
power  to  appoint  a  fund,  exercised  ilia 
favour  of  her  husband,  and  appohlied  him 
her  ejceentor.  Held  that,  if  the  husband 
claimed  the  fund  as  his  wife's  exeootort 
he  iiiuat  pay  probate  duty  on  the  fund. 

,    PRODUCTION  OF  BOCLMExNTS. 

1.  The  Court  will  not,  on  motion  by  a  de- 
I    fcadant,ouaipel  a  pluuitilf  to  produce  duc- 
I    umeota  in  bin  poasoaaioo,  allMMigh  the  de- 
fendant swrars  that  an  inspection  of  then 

,  is  necessary  to  enable  him  to  answer  the 
i    bill.    Penfoldr.fhmn  409 

2.  Defendant  to  n  ^il!  <if  discnvery  in  aid  of 
an  aclioa,  ordered  to  produce,  at  the  trial, 
doeoroents  set  forth  in  the  lehedule  tn  hia 
an.svver  as  being  io  fai»  eWMdj.  Ow- 
ley  V.  Perkins  W8 

Set  Tithes,  4. 

PROMISSORY  NOTE. 
SwFbmb  Covirte,  2. 

PUBLICATION. 
I  See  Practice,  28, 

PIRCHASER. 
iSee  Lis  Pii^NXJiLNii. — Ve^uor  akd  Purchas- 
(  sa. 


RECEIVER. 

.  Tfstattjr  hpqnpailied  the  residue  of  his 
real  and  personal  estate  to  his  widow,  ber 
heirs,  executors  and  administrstoia: 
"  having  a  perfect  ronfidrnce  i-ln-  will  act 
up  to  those  views  which  1  have  commuoi- 
oated  to  bar,  io  the  attinate  dispossi  of 
my  properly  after  her  decease."  The 
tesutor'a  widow  died  intestate.  The  bill 
alleged  Aat  the  teslater  bed  beqaeathed 
the  rcsidun  of  t.is  prnprrtv  t<i  lii>  \\  ife.  on 
the  faith  of  a  promise  that  she  would  dis- 
pose of  hia  property  in  favonr  of  the 
plainlifls,  who  were  natural  children  of 
the  testator.  The  Court,  on  motion ,  sup- 
ported by  affidavits  verifying  the  alkga> 
tion,  granted  a  receiver  of  the  real  estatee, 
against  the  heir  and  second  husband  of 
the  widow.    Podmore  v.  Gunning  485 

.  A  receiver  having,  without  the  aaoction 
of  the  Conrt,  defended  actions  arising  out 
of  a  distress  fur  rent  made  by  him  oo  a 
tenant  of  the  estate,  the  Coon  refused  to 
allow  him  his  coata  of  the  actiana*  >^tr<i- 
by  v.  Dickon  029 
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RECOVERY. 

1.  Etitles  wers  conveyed  to  A.  nd  B.  end 

the  heirs  of  A  A.  died,  having  devised 
the  estates  to  C.  in  tail.  C.  alone,  in 
B/s  life-time,  conveyed  the  estates  to  I)., 
to  mdte  him  tanant  to  the  prmeipf^  aad  a 
recovery  was  suffered  to  the  use  of  C.  in 
fee.  D.  died,  leaving  an  infant  heir. 
Hold  that  the  heir  was  not  a  tns«tee  :  for, 
ihonph  the  reeorery  <it(i  not  bar  the  estate 
latl,  11  Urcw  out  froui  I),  the  whole  estate 
that  was  vested  in  him,  noder  the  reeoT- 
eiy-de*  (1  In  rc  Dcftanf  283 
8-  A  devieed  estates  of  which  he  bad  only 
the  eqoitsbte  fee,  aod  afterwaide  agreed 
10  ?cll  jiari  of  the  cstaios,  and,  to  remove 
ail  objection  taken  by  the  puicbaaer,  bat 
wbien  waa  not  well  fouoded,  he  eaUbied 
a  rrcovcry.  Held  that  though  the  recov- 
ery was  an  equitable  one,  and  the  purpose 
for  which  it  waa  sufTered  waa  expressly 
mentiuned  in  the  deed  declaring  the  uses, 
and  though  the  limitations  thereby  made 
oi  iht:  property  not  intended  tu  be  sold, 
wove  praebely  the  aame  aa  before  the  re- 
covery, and  were  expressed  t(j  b®  in  re- 
etoration  aod  coniirroation  of  them,  the 
will  WM  revokod.  i^ocie  v.  Ibele  616 

REMOTENESS. 
8ti  CowrMVOTioH,  A* 

RENEWAL. 
Bm  ItMfltas.— Lamoloid  aitd  TwKm, 

RENT-CHARGE. 

A.,  on  his  marriage,  gnnlo  a  fMt*«lHu^, 

to  his  wife,  oot  of  his  estates,  ff)r  h»>r 
jointure  ;  which  he  secures  by  ateriii  lim- 
ited to  trustees.  By  his  will,  lie  gives 
hia  mansion- ho nse  and  park,  to  \[\>.  wife, 
for  life,  aod  the  rest  of  hia  estates,  to  B., 
tnd  directs  that  the  repaira,  painting,  &c. 
of  hip  my FT^^ion-honsesball  be  paid  for,  by 
sale  ot  timber  oa  Ibe  pxemiaea  deviaed  to 
B.,  aod  then  be  eonfiraa  the  aetllement. 
Hf'ld  thnt  ihr  jointKro  is  wholly  raisea- 
bie  out  of  iboise  piemiaea  Qrieby  v. 
P«t0iir  890 

REPORT. 
She  Practice,  3.  39. 

REPRESENTATION. 

Semble  that,  where  a  testator's  will  is  proved 
in  a  perogative  court,  and  hia  executor's 
will  18  piorod  in  a  dioceean  eoort,  the  ex 
ecntor  of  the  executor  is  not  the  personal 
representative  of  the  original  teatator. 
Jem^tMlkuter  968 

REPUCLICATION. 
XBttator  baring  eataiea  la  Jamaica  aad  £ogi* 

Vol.  V.  56 


land,hy  his  will,  dir'^cft'd  English  es- 
tates to  be  sold,  and  10,000/.  to  be  paid, 
Oct  of  the  prodQce,  to  the  plaintiff!  Ha 
aftcrvNards  sold  his  English  estate,  and, 
by  an  unattested  codicil,  recited  that  he 
had  so  done,  and  directed  that,  uotwith* 
standing,  the  in,ooo/.  should  be  paid  to 
the  plaint iif,  and  charged  all  his  estatea 
with  the  pavmciu  ihereof.  He  then  made 
another  codicil,  which  was  duly  attested, 
arid  in  which  he  referred  to  his  will,  and 
ntiified  and  confirmed  all  tlie  provisions 
aud  bequests  which  he  had  thereby  made 
in  the  plaintifT'a  favour.  Held  iliat  the 
Jamaic?  eslates  were  liable  to  the  pay- 
ment  of  the  10,0001.  Gordon  ▼.  Lard 
Bny  m 

RESTRAINT  ON  AilCSNATiON. 
iSbe  Fbmk  CofViftTB,  9. 

RETAINER. 

Sir  DSMOft  AND  CRiniTOB,  S. 

REVERSION. 
A  sale  by  privste  oontract  of  a  revenionaiy 

interest  in  a  sum  of  stock,  set  aside,  on 
account  uf  inadequacy  uf  price,  and  tbe 
unjust  and  oppreasive  conduct  of  tbo  pm^ 
ehaaer.  Newion  v.  Hunt  Ml 
See  Priority,  1. 

REVIVOR. 

A.  and  B.,  tn  mftnt,  file  a  bin.   B.  attaina 

21,  and  gives  notice  to  the  parties,  that  ha 
repndiatee  tbe  aoit,  and  then  dies.  A. 
re?ivee  the  auit.  The  defendants  answer 
the  bill  of  revivor,  aad  insist  that,  B.  baT- 
inf^  repudiated  the  .-nit,  it  ought  not  to  bo 
revived ;  and  they  then  move  to  discharge 
the  order  of  revivor,  for  irregularity. 
Motion  refu"ed,  because  the  defendants 
ought  to  iiave  pleaded  to,  and  Dotanawer> 
ed  ihc  bill  of  revivor.  CbAingttm 
JUmUditeh  — 


REVOCATION. 

1.  A  deed  executed  under  ciicomatancea 
whidi  lender  it  void  in  equity,  and  not  it 
law,  is  a  revocatiuu  of  a  prior  will. 
Simpson  v.  Walk&r  1 

8.  A.  devised  aotateeof  wfaidi  lie  had  only 
the  equitable  fee,  and  aftcrrwards,  agreed 
to  sell  part  of  the  estates,  and  to  remova 
an  objection  taken  by  the  purchaser,  bat 
wMoB  was  not  well  founded,  he  suflTaiai 
a  recovery.  Held,  that,  though  the  re- 
covery wtts  an  equitable  one,  and  the  pur- 
pose for  which  it  was  suffered,  was  ex* 
pressly  mentioned  in  the  deed  declaring 
the  uses,  and  though  the  limitations  ibero- 
by  made  of  the  property  not  intended  lo 
be  sold,  were  precisely  the  snmea^!  bpfora 
tbo  recovery,  and  were  expressed  to  be  in 


Digitized  by  Google 


700 


INDEX. 


restoraiion  and  confirmation  of  thrm,  thp 
will  was  revoked.   Locke  v.  Foote 

SATISFACTION. 

W.  bequeathed  6,0002.  to  tbe  dftugliterof 

his  brntlicr  J.  cliarged  on  his  real  estates, 
and  diieclfcd  ibe  interest  to  be  raised  for 
her  muntenance,  if  J.  should  so  direct ; 
atu)  he  devised  his  real  estates  so  charged, 
to  J.  in  fee.  J.  bequeathed  10,000/.,  in 
trust  for  his  danf^hter  for  life,  and  aAei 
her  death,  in  trust  for  her  children,  and 
declared  that  that  sum  should  be  in  addi- 
tion to  the  sums  which  she  wa?  entitled  to 
under  W.*«  will.  The  daughter  after- 
wards married,  llcr  father  advanred  to 
her  husband  i5,UU0/.  as  his  duugiuer'^ 
marriage  portion,  and,  by  the  settlement, 
piti-money  and  a  iointmo  for  the  uife, 
and  portions  lur  tho  yuuuiici  cliildreu  ul 
the  marriaiiet  were  provided  out  of  the 
hu.-'  aiid'd  properly,  and  ilio  15,000/.  was 
dec  lured  10  be  in  baitaUctum  of  the  sums 
which  the  wife  was  entitled  to  under 
W.'s  will.  Held  that  the  10,000/.  was 
not  satisfied  by  the  marriage  portion. 
Whitrion  Lord  Durham  S97 
Sto  Leoact,  1. 

'  SCANDAL  AND  IMPERTINENCE. 

Defendant,  after  putting  in  his  answer,  be- 
came bankrupt.  PiaintiflT,  before  the  as- 
siffnces  were  brought  before  the  court, 
obtained  an  order  to  refer  the  answer  for 
seanda]  and  impertinence.  Held  that  the 
nrrlor  was  regolarly  obtained.  Booth  v 
S/mth  639, 

SECONDARY  EVIDENCE. 
^  Practxcs,  20. 

SEPARATE  PROPERTY. 

A  gift  for  the  separate  use  of  a  single 
woman,  wiiliont  anticipation,  will  not  pre- 
vent alteoation  by  her,  unless  it  is  made 
with  reference  to  an  intended  marriage. 
Brown  v.  Pocock  603 
See  Femk  Covcrtb,  1, 8. 

SIIERIFF. 
The  bill  had  been  dismissed  at  the  hearinp, 
with  costs,  'A-hich  the  plaintiff  refusing  to 
pay,  he  was  taken  under  an  atiaebment. 
Afterwards,  but  before  the  costs  were 
paid,  the  sheriff  lei  the  plaintiff  onl  of 
custody,  apon  bail,  but  t^-took  him  before 
the  writ  was  rctnrnnb»e.  The  Court  re- 
fused to  order  tiie  sheriti'  to  pay  the  costs. 
Coltard  v.  Hara  iq 

SOLICITUIl  AND  CLIENT. 

The  pUiitiir  had  obttiatd  ■«  <ndw  fn 


laxr^tinn  of  his  soHcitor's  bill  amountinj» 
to  ijyy/.  The  solicitor,  with  the  Masters 
permission,  straek  out  certain  iteihs,  as 
haviiirr  been  in.>i  ricd  !>y  iin.-i.ike.  The 
bills  were  then  taxed,  and  less  than  a 
sixth  was  taken  off,  but  if  the  items  struck 
out  were  itu-ludi  d,  then  mori'  than  a  .'-ixth 
would  have  been  taken  olT.  Held,  that  as 
less  than  a  sixth  had  been  taxed  off,  the 
(  lairiiifr  must  pay  the  eorta  of  taxation. 
Marshall  v.  Oj^ord  MS» 

SPECIFIC  LEGACY. 
See  LBOAcy,  9,  3. 

SPECmc  PERFORMANCE. 

1.  A  leased  premises  to  B.  fur  10  years; 
and  B.  coTenanted  not  te  assign  the  pre- 
mises, without  A.'s  consent.  A.  a^rred 
to  grant  to  i).  a  lease  for  10  years,  Iron) 
the  end  of  B.'s  term,  subject  to  tin  same 
covenants  as  were  containt  i!  in  H."s  lease. 
C.  died,  before  the  lease  was  executed  to 
hint.  A.  tiled  a  bill  against  C.'t  execn* 
tors  (who  admitted  assets),  for  a  specific 
perlfprmance  of  the  agreement,  and  oflez- 
ed  so  to  qualiff  the  coveoantaof  the  lease, 
as  that  the  executors  should  be  no  further 
liable  thereon,  than  they  would  have  been 
on  the  Goveaanta  which  ought  to  have 
been  entered  into  by  tho  testator,  in  case 
a  proper  lease  had  been  made  to  biro. 
Specific  performanoe  of  the  agreement 
decreed,  with  a  refcrenor  tti  the  >Iaster  to 
seille  the  lease.    Pfulhps  v.  Evcrard 

2.  A.  granted  a  lease  for  21  years  toB.  with' 
a  proviso  deterauning  the  lease  and  giving 
A.  a  right  of  re-entry  on  non-performance 
of  any  of  the  covenants  in  the  lease,  and 
A.  covenanted  iliat,  at  the  end  of  the 
term,  if  it  tliould  uui  be  suoner  determin- 
ed by  B.'sactsor  defaults,  be  would  grant 
to  B.  a  lease  fur  a  furtlicr  term  of  14 
^ears.  B.  paid  all  las  rent  and  continued 
m  possession  after  the  term  had  expired. 

A.  then  brourilil  nn  ejt^rtnient  npainst  him 
fur  breaches  of  covenant  during  the  term. 

B.  filed  a  bill  for  a  speeifie  performance 
of  the  envennnt  to  renew,  and  for  an  in- 
junction to  restrain  the  action.  A.,  in  his 
answer  set  up  the  breaches  of  covenant, 
and  denied  having  had  notice  of  them  till 
after  tbe  end  of  the  term.  Motion  for  the 
injunction  refused.    Thompson  t.  Ctuyon 

65 

•See  Agrskmcnt. — Vendoa  aud  PuRCiOA- 
xa,  9. 

STAMP  DUTY. 
See  Probate  Duty. 

STATE  OF  FACTS. 

Aftnr  the  deperitaoae  en  a  state  ef  ftrte 
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earned  to  «adet  a  decree  have  been  pab- 
liahed,  no  other  peiaon,  whether  a  party 

to  ihe  cause  or  not,  c  :n  be  exaiiinied  as  a 
wiinesst  wuhdui  an  ucder  of  Court, 
warranted  by  special  circumstatices. 
Winfennjf  v.  Courtnejf  654 

STATUTE  U  G.  1  &  1  W.  4,  c.  60. 

JURISDICTION,    2. — MoRTOaOOR  AND 
MOBTOaOCK.'— TaUSTKlE. 

STATUTE  OF  LIMITATIONS. 
See  Partmbbibip. 

STOCK. 

iSee  Practice,  24. 
SUBPCENA. 

Motion  for  leave  to  aerre  a  aabpcena  on  a ! 

defeiidant  lo^ideat  in  ScoUaaa  granted. 
barker  v.  JJovd  608 
See  Praoticb,  17.  33. 

SUPPLEMENTAL  ANSWER. 

Leavo  given  to  file  a  tupplemeotal  anawer 

to  correct  a  mistHke  iii  the  <niginal  an- 
awer.   White  v.  Sai/cr  6GG 

SUPPLEMENTAL  BILL. 

Defendant,  in  hie  anawer,  insisted  that  he 

wa?5  entitled  tci  he  reimbursed  by  A.  \v!nl 
he  might  be  decreed  to  pay  to  the  piain- 
tiflT,  and,  therefore,  that  A.  was  a  neoesea* 
ry  party,  and,  accordingly,  the  Court,  at 
tlie  hearing,  ordered  the  cause  to  aland 
over,  with  liberty  to  amend.  Plaintiff  did 
jioi  amend,  but  filed  a  siipplomcntal  hill, 
against  A.  alone,  ^rayiogUie  aame  relief 
as  in  the  original  bill.  The  two  caosea 
were  heard  to<reiher,  when  it  was  ob- 
-  jecied  that  the  plaintiff  ought  to  have 
amended  the  original  bill,  or  made  the  ori- 
ginal defendant  a  defendant  tu  the  sup- 
plemental bill.  Bui  the  objection  was 
over-ruled.      Greenwood    v.  Ailunaon 

419 

SURPLUS  RENTS. 
See  Ckabitt,  1, 3. 4. 

TENANT  FOR  LIFE. 

A  tenant  for  life  subject  to  impeachment  for 
waste,  is  entitled  to  the  interest  of  money 
produced  by  the  ^le  of  timber  eiit  by  or- 
der of  the  CotirL   Tooker  v.  Anneshj 

335 

TENANT  FOR  LIFE  AND  BEBftAIN- 
DEB-MAN. 

1*  Testator  beqaeatbed  a  diiitehlsMe  Ibr 


81  years,  to  A.  for  life,  remainder  to  hla 
first  and  other  snns,  ard  direeied  the  lease 

to  be  continually  it  i  e\v» d  by  the  piTSonS 
in  possession  for  the  lime  bein<r.  A, 
neglected  to  renew,  and  the  lea^cexpiicd 
in  17U8.  His  eldest  son  aiKiiii.  d  'J I  in 
1800.    In  A.  dietl.    in    i83l  the 

eldest  son  lileU  Itis  bill,  praying  to  be 
eompensaied  for  the  loss  ot  the  lease, 
out  of  A.'s  n««»'t<i.  Held,  that  he  was 
entitled  to  the  le lief,  notwiihsianding  the 
lapse  of  time.  Bmmtt  \.  CoHty  181 
.  A.  lirivin;^  a  Kavfjlu^ld  r^tnie  on  which 
he  had  covenanted  to  erect  buildings  with- 
in a  certain  time,  bequeathed  it  and  also 
his  personal  estate,  subj'  <n  as  to  the  lat- 
ter, to  the  paymeoi  of  his  debts,  to  trus- 
tees, for  B.  for  life  with  several  limita- 
tions  over.  A.  diud  biTorc  the  time  ex- 
pired, leaving  the  coveoant  unperformed 
in  part.  Held  that  his  general  personal 
estate  was  liable  to  the  jjtifunii  uiee  of 
the  ooTeaant.    MarshaU  v.  HoUowatf 

106 

TERRIER. 

Sec  Tithes. 

TLMBER. 

A  tenant  for  life  subject  to  impeachment 
for  waste,  i.s  entitled  to  ilie  interest  of 
money  produced  by  the  sale  of  timber 
cat  by  order  of  the  Court.  TMcer 
Awwifay  33S 

TTTHES. 

1.  A  new  mill  erected  on  the  site  of  an 
sneient  miH,  is  exempt  from  tithee :  but, 

if  it  is  built  partly  on  the  site  of  the  an- 
cient mill,  and  patily  on  a  new  site,  it  is 
not  exempt.  Neweome  MaUhew  343 
In  a  suit  fur  tithes  between  a  vicar  and  the 
occupier  of  a  mill,  an  old  map  of  the 
parisib,  belonging  to  the  lord  of  the  man- 
or, was  not  admitted  as  evidence  for  the 
defendant.  li^iJ- 

2.  7n  a  suit  for  tithes,  by  a  rector,  against 
the  owner  and  occupier  of  a  farm,  part 
of  the  demesnes  of  a  manor  of  which  t!ie 
ownei  was  h»rd,  he,  in  order  to  prove 
that  he  was  entitled  to  two  thiids  of  the 
tithes  of  the  firm,  produced  a  ?nnt, 
from  Queen  Eliiabeth,  to  one  of  lui>  an- 
eesloTS,  of  a  chapel  with  the  tithes  be- 
longinff  to  it  witliin  the  lordship,  and  also 
hid  tille-deeds,  in  some  of  which  titties, 
in  others  tithes  of  eorn,  grain,  and  in 
others  tithes  and  portions  of  tithes  in  the 
parish  and  several  other  places,  were  coo- 
veyed,  but  in  none  of  them  were  the 
tithes  of  the  farm  mentioned  sprcially, 
except  in  an  old  lease  of  the  farm,  m 
wiiich  the  lord's  part  of  the  tithes,  to- 
gether with  iagrsss,  egnss,  4ec.  wsm 


Digitized  by  Google 


90S 


IH0BX. 


reserved.  The  witnesses  proved  that  one 
thivd  Mly  of  the  tithes  of  the  fiirm  and 

the  rest  of  the  ticmP'ne?.  had  been  paid 
to  the  plaifltifl*  aod  his  predeoeesors,  and 
that  one  of  Ihem,  hatrini^  emplojivd  a 
person  to  valm-  xUr  liilins  of  the  parish. 
(Kiinied  out,  to  iho  valuer,  the  i'aini  and 
other  demesnea  as  beinv  titheaUe  in  the 
thirtieth  only.  The  Court  rffus*  i  lo  ilo 
cree  an  acooaoi,  until  the  pJainiiti  had 
ostftblished  bis  ri^rhi.  at  kw.  Hughes  v. 
Davis  331 

S.  lo  a  suit  for  tilhea  by  tin  ecclesiastical 
xootor  agtinst  tbo  oo«] piers,  a  terrier 
siqned  by  the  vicar,  churchwanir:  ami 
inhabitantSf  and  which  wa6  tend-  < d  bv 
the  defendanfai,  was  rejected.  liar  court 
V.  Pcirson  3(58 

Old  accounts  found  in  the  custody  of  the 
penonaJ  representative  of  a  deceased 
tithe  collector  of  a  fnrmer  rector,  wvrt- 
received,  although  there  was  no  evidencej 
to  show  by  whom  they  were  made  out. 
Ibid.  ' 

The  dpfendnnts  set  I'p  n  modi  s  of  1/.  I'is 
Qd.  as  cuvttfiag  ihe  iiihesj  of  four  town- 
ahips  in  a  P'lrish.  whieb  were  elaimed  by 
the  plaintifr.  Th(.>  !;iftnr  proved,  b}'  doc- 
uments ulder  liiaa  ihime  produced  by  the 
defendants  that  separate  moduMa,ainoont- 
ingf  to  1/.  17.t.  9(/. ,  had  been  paid  for  sep- 
arate portions  of  the  four  townships. 
Held  that  the  modas  pleaded,  was  had 
Ibid.  368 

4.  In  a  tiihc  suit,  by  a  vicar,  old  overseen' 
aeooonta,  mentioning  that  a  aom  bad 
been  received,  frnin  ilic  vicar,  as  fur  a 
modus,  are  admissibic  for  the  defendants. 
W«rrft.  Pomfne*  475 
PlnintifT  had  subpfrnued  Uie  defendants' 
agent  to  produce,  at  the  hearing,  a  parish 
book  in  hia  enstody.   Held  that,  as  it 
was  n  public  document  and  in  possession 
of  the  defeadants'  agent,  the  defendants 
wore  ontttled  to  faaive  it  produced  and 
read  at  the  Itasfing,  A»  their  benefit. 
lUd.    ^  47,; 
In  a  tithe  anit,  by  a  vicar,  for  email 
tithes,  dt  po"^iti«ns  of  deceased  wilneeaee 
in  an  old  suit,  by  the  rector,  for  ereat 
tithes  of  the  parish,  were  receive!  as 
•Hdence.   Jbid.  477 

Sm  COMPBiaATICM. 


testator's  uidow  died  intestate.  The 
hilt  allefred  ihatth«  teatalorbwl  beq«eath> 

(.d  t'nL'  residuf  of  his  properly  to  Ids 
wife,  on  the  faith  of  a  promise  that  she 
would  di?po>e  of  bis  property  in  fsvoor 
of  the  plaintifls.  who  were  natural  chil- 
dren (if  the  testator.  The  Court,  on  mo* 
tion,  supported  by  affidavits  verifying  the 
allegation,  granted  a  receiver  of  the  real 
estates,  against  ihnir  heir  aid  second  hus- 
band of  the  vvidovv.     Fudmort  v.  Ganr 


485 


TITLE. 

Sm  VcNDOlt  AKS  PvitCBJtfltt,  1. 

TRUST. 

Testator  bequeathed  the  residue  of  his 
real  and  peraonal  eatale,  to  hw  widow, 

her  heirs,  executors  and  administrators : 
"having  a  perfect  ooofidence  she  wiji 
aei  up  to  those  viewa  wbieh  1  have  oon- 

municated  to  her,  in  the  ultimate  disposal 
of  my  property,  atXer  her  deoease. "  Tbej 


See  Construction,  I. — Tri'stkk. — Will, 
2.  «,  7,  8,  9. 

TRUSTEE, 

1.  A  new  trustee  appointed  under  11  Gm. 
4.  and  1  Will  1,  r.  60,  without  a  refer- 
ence to  the  Master,  the  petiiioner  being 
the  only  person  interested  in  the  trust- 
pTcperly.    Ej.  parte  v.  Sltick  281 

2.  A  decree  declared  the  defendant,  against 
w  hum  the  bill  had  been  taken  fro  cxtnj'cao, 
to  be  a  trustee  of  stork  for  the  plaintiffs: 
but  the  Court  declined  lo  refer  it  to  the 
Master  to  appoint  a  person  to  transfer  the 
sloclc,  in  the  plnce  of  tht;  defendant,  eXr 
cept  upon  a  pciitioa  presented  under  11 
Geo.  4,  and  1  Will.  4,  0.  AO.  FkOtwet 
V.  T,7/  319 

3.  A  mortgagee  in  fee  died  intestate  as  to 
the  mortgaged  premises,  but  i»Tio{E  be* 
n "-^-^lir  '  her  personal  estate  to  13.  The 
inorigage  money  remaining  unpaid,  B. 
presentod  a  petition  nnder  11  Geo.  4,  and 
I  Will.  1,  o.  no,  praying  that  some  per- 
son might  be  appointed,  in  the  pisce  of 
the  nortgegee*a  heir  (who  oould  not  be 
found,)  to  convey  the  premiaee  to  hini. 
But  the  Court  refused  to  make  any  order. 
In  re  Mary  Stanley,  deceased  320 

4.  A.  and  B.  claimed,  advenely,  a  sum  of 
stock  standinnr  in  the  names  of  A.  and 
two  other  persons,  as  trustees?.  A.  filed 
an  atnieable  bill,  to  have  the  rights  and 
interests  of  himi?elf  and  B.  declaied,  A. 
was  beyond  sea,  commanding  a  merchant 
vessel,  on  a  voyage  to  India.  B.  pieeenl> 
cd  a  petition  under  11  Ceo.  4  and  1  Will. 
4,  c.  60,  praying  that  the  stock  might  be 
transibrred  into  Goort,  in  the  eause.  Pe- 
tition refused,  the  case  not  beinc  within 
the  Act.  HtUchimon  v.  Steven*  and  oth' 
en  498 

5'  Testator  pave  an  annuity  to  his  widow, 
and  the  residue  of  his  estate  to  his  chil- 
dren. The  execntors  paid  the  testator's 
debt.'^  and  legacies,  and  purchaaed  aloek. 
in  their  names,  to  answer  the  annuity,  and 
paid  the  dividends  to  the  widow.  One 
of  the  executors  went  to  reside  abroad, 
and  the  other  died  :  Ilehl  that  thcv  were 
trustees  of  the  stock  within  11  Geo.  4 
and  1  Will.  4,  e.  60.  Ex  parte  Dover 
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3k  IsfAxn  Trustee. — Jdkisdiction,  2. — 
MoftveAos,  1— Tlivirr. 

TRUSTEE  AND  CESTUI  QUE 
TRUST. 

Bttxsk  WM  settled  on  wife,  for  her 
seputta  QM  for  Hie,  uMi  b  pow«r  of 

tppoinunent  by  will.  The  trustees, 
at  the  reqaest  of  the  hasband  and  wife, 
sold  out  the  stuck  and  paid  the  pro- 
Meda  to  the  husband,  who  afterwards  be- 
came bnnkrupt.  The  wife  filed  a  bill  lo 
compel  the  trustees  to  replace  the  slock, 
•ad  oblaioed  a  decree  un  i  ^  which  the 
trustees  transferred  part  of  the  stock  into 
Court,  and  they  were  allowed  time  to 
tianafer  the  remainder  The  wife  died, 
having,  by  h-'^r  •  ippnltitcrl  the  Stock 
to  ber  huaband,  and  aupoioted  him  her 
exeeator.  He  filed  a  ml!  of  ravitor  and 
supplement  against  the  trustees,  and  his 
assignees  ciaiming  the  stock  under  the 
appomtment,  and  prayiog  tbe  same  rclicl 
as  his  wife  might  hare  Lad.  Bat  as  he 
had  received  tho  proceeds  of  the  stock 
sold  out,  his  bill  was  dismissed.  Nail  v. 
PmUtr 

9ee  TRraf. 

YENDOR  AND  FtJRCHASER. 

I.  The  Geom'al  Inclosore  Act,  so  liar  as  it 
eoaeia  that  ih»  eomiiiisaener*a  oath  and 

tbe  appointment  «>f  nnv  ncv  romrnis>inn-| 
9t,  shall  be  annexed  to  and  enrolled  with 
^e  award,  ie  nierely  directory.  CbNBiva* 

jur  V.  Sfrn,!'^  87 

Ad  iociosure  Act  directed  allotments  to  be 
made  to  A.,  ea  a  foil  mmpeneatfon  for 

his  right  to  the  soil  of  the  waste  as  lord 
of  the  manor,  for  his  right  to  the  tithes  as 
rector,  and  for  his  right  of  common. 
Part  of  the  waste  had  been  used  by  the 
lord  as  a  rabbit  warren,  but  no  mention  of 
it,  as  such,  was  made  in  tbe  Inclosore 
Act,  Qor  did  it  appear  that  tiie  lord  had 
any  right  of  wnrren  in  the  waste.  The 
commission  era  made  an  allotment  to  A. 
as  a  full  compensation  for  his  right  and 
intrrrst  in  the  warren,  antl  :\ho  three  oth- 
er allotments  as  a  full  compensation  fet 
hia  rights  abore  inentioiied.   Held  that 

A.  's  title  tu  the  allotment  in  rr-sprct  uf 
the  warren,  could  not  be  objected  to,  as 
Aai  allotoant  was  a  portion  of  tlie  lord's 
eonpeiiMtioa  fbr  hia  riglit  of  aoB.  Rid. 

87 

t.  Vendor  filed  a  bill  for  specific  perform- 
ance, but,  not  being  able  to  make  a  good 
title,  his  bill  was  dismissed,  and  he  was 
ordered  to  return  tiie  deposit  with  m  to  rest. 
Lord  Anson     Hodget  227 

S.  A.  agreed  to  sell  an  estate  tithe-free  to 

B.  Afterwards  C,  the  Ticar  of  L  (in 
which  parish  part  of  tlw  Mtite  WM 


oate)  filed  a  bill,  for  tithes  aeainst  the 
oeevpiers  of  anodier  part  of  foe  estate, 

as  also  being  situate  in  Jj.  A.  agreed 
that  pait  of  the  ^qrchase  monev  should 
be  set  apart  as  an  indemnity  to  B.  against 
the  claim  made  by  C,  which  was  accord- 
ingly done,  and  ti.  paid  the  remainder  of 
his  pnrchase-money^  and  took  a  convey- 
ance of  the  estate.  C.  died,  and  his  sail 
was  dismissed  for  want  of  prosecution, 
but  the  indemnity  fimd  was  not  transfer- 
red to  A.  One  of  C'.s  successors  insti- 
tuted a  fresh  suit  for  the  tithes  of  the 
same  lands.  Pending  these  proceedings 
it  was  dtsoovered  that  those  lands  were 
situate  in  the  parish  of  S.,  and  were 
tilheaUe  to  tbe  rector  of  S.,  and,  on  proof 
of  dH»e  fiiets,  the  latter  anit  was  dismiss- 
ed at  thr  hriring  Held  that  B.  was  en- 
titled to  a  compensation  out  of  the  fund 
ftir  tbe  tiihee  of  tbe  lands  attnate  in  S. 
Crompton  v.  Lord  Melbourne  353 
4.  A  sale,  by  private  contract,  of  a  rever- 
sionary interest  in  a  snm  of  stock,  set 
aside,  on  account  of  inadequacy  of  price, 
and  the  nnju<»tand  oppressive  conduct  of 
the  purchaser.  Newton  v.  iiunt  611 
Set  liis  Pkmdchs. 

VESTINC^. 
At  GoHmivcTioiff,  8.*>PDaiiQtti>  9. 

VICE-CHANCELLOR. 
See  LmtATie  TavaraK. 

WHARFINGER. 
flbvLmKUDCft,  1. 

WILL. 

1.  A  deed  executed  under  circomstaaeea 

which  render  it  void  in  equity,  and  not  at 
law,  is  a  revocation  of  a  prior  will.  Stmp- 
son     Walker  1 

2.  Testator  gave  nnnoities  out  of  any  money 
arising  from  whatever  dividends  he  might 
die  possessed  of  in  the  Bank  of  England, 
and  the  residue  of  the  said  dividends  to 
his  brother  A.,  to  enable  bim  to  a  wist 
snch  of  the  ehildten  of  his  brother  F.  as 
he  should  find  deserving  of  encnnrniT-e- 
ment,  and  .upon  tbe  demise  of  the  annui- 
tants or  any  of  them,  tlie  testator  gava 
each  annuiiarit's  proportion  of  the  beh)re» 
mentioned  dividends,  to  his  brother.  A., 
Id  Iw  at  his  dispoeal,  hot  the  principal  to 
remain  in  the  Bank.  Held,  that  no  trust 
was  created  for  the  children  of  F.,  I)ut 
that  A.  took,  absolutely,  the  capital  of  the 
testator'n  Mock,  sabgeet  to  the  anooities. 
Benson  v.  Whittam  22 

3.  A  testator,  before  making  his  will,  trans- 
ferred two  sums  of  four  per  cents,  and 
five  per  cent?,  which  were  then  the  whole 
of  his  funded  property,  into  the  joint  names 
of  himaelf  and  bia  wil^  Bj  lua  will  Iw 
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bequeathed  all  his  funded  property  or  es- 
tate of  what  kind  Forvrr,  tu  InitJeta,  in 
trust  for  tiiii  wit'c  for  lite,  aud,  afior  her 
deeease,  in  itusi  (amungsi  other  things) 

to  pay  C'  liaiti  Ii'^k'-k  s  uf  fmir  pi  r  cetit. 
Slock,  amuiinting,  within  50i.,  to  the  stock 
of  that  descri|>iion,  w  hich  he  had  aotrane> 
ferred  ;  and  hr  gave  Uic  residue  of  his  es- 
tate to  A.  aad  B.  lie  afterwards  pur- 
chased farther  same  of  five  per  cents,  in 
the  numfs  uf  himself  and  his  wife,  and 
died  iu  her  lifutime.  having  no  stuck  ex- 
cept that  before-inculiuned,  cxchisive  of 
which  his  property  was  not  butHcient  to 
pay  his  Irpncics  :  hchi  that  the  wife,  on 
her  iiushand'ii  dt-ath,  hccauie  absolutely 
entitled  tu  the  stock  ;  and  that  the  bequest 
of  the  iesiat«ir's  funded  properly  was  not 
BulBcienily  Kp''(  ili<'  io  make  her  elect  be- 
tween the  >'i(k,  and  (he  benefits  which  «lie 
t'lok,  timit  r  liu;  vv  li!,  in  <™rrlaiii  parts  of  thr 
tedtatur'6  i>ioyvi\y.    JJummcr  v.  Pitcher 

35 

4.  Testator  devised  all  his  real  t-siatcs  to 
trustees,  ia  trust  tu  convey  his  lands  m 
W.  to  A.,  when,  and  so  soon  as  he  should 
attain  "1,  b\it  in  ra.-c  lie  -hirild  lih'  tinder 
that  age  and  without  leaving  issue,  then 
orer:  and,  when  B.  should  attain  S4,  in 
trust  to  convoy  thn  tcsi  of  the  real  tales 
to  him,  on  his  giving  security  for  the  an- 
Duities  given  by  the  testator,  and  execu> 
ting  certain  dcoiiy,  to  the  satisfaction  of 
the  trustees ;  but  io  case  B.  should  die 
before  he  attained  S4,  without  leaTing  is- 
sue, then  over.  A.  and  B.  were  both  in- 
fants at  the  teBtaior*s  death  :  held  that  A. 
took  a  Tested  interest  in  possession,  in  the 
lands  in  W.,  but  that  B/s  interest  in  the 
ro^l  of  tlic  i';-tatps  wns  continjrent  on  his 
uUuiiiUig  2\,  and  doing  thu  acLs  required. 
Phipps  V.  Williams  44 

5.  Testatrix  befpioathed  herrcsidee,  intrust 
for  her  dau}>hier  Caroline  for  life,  and 
after  her  death,  for  her  granddaughter  if 
f^lic  should  .survive  her  mother,  and  attain 
21,  but  in  case  she  should  not  survive  her 
mother,  and  aitaiu  Jl,  then  in  tmat  for 
such  other  child  or  children  of  thf?  testa- 
trix's said  daughter,  as  should  be  living  at 
their  mother's  death,  to  be  paid  to  tbeoi 
afltT  her  dt-ath  as  iht  y  attaincc!  21,  and  if 
all  such  other  children  uf  the  testatrix's 
said  danghter,  should  die  before  attaining 
521,  ih«n  in  iiust  for  L.  M.  The  grand- 
daughter attained  21,  but  did  not  survive 
her  motlier.  Another  child  of  the  testa- 
trix's daughter  attained  01,  hnt  did  not 
survive  his  luotlier ;  afterwards  the  daugh- 
ter died.  Heldf  that  the  bequest  over  to 
L.  M.  took  effeet.    Maekinnon  v.  Sewell 

7B 

6.  Testator  gave  his  reai  and  personal  es- 1 
tales  to  his  wife,  for  life,  remainder  to  his 

great-nephew,    F.  W.  son  of  his  laio 
oephow,  aad  expreEsed  it  to  be  his  par- 1 


tieular  wish  and  request  that  his  utife,  to» 

ihrr  with  F.  W.'s  grandfather,  should 
superintend  and  take  care  uf  his  educa* 
tion.  so  as  to  fit  him  for  any  respectable 
lirofc.N-'-idn  or  (. riiplny iiicnt  :  lirlil,  t!mt  F. 
W.  was  entitled  tu  be  maintained  aud  edu- 
cated,  during  his  minority,  in  the  manner 
desciibed,  out  of  the  income  of  ihe  testa- 
tor's estates.  Fohyy.  Parry  13d 
Testator  bequeathed  his  residuary  estate 
to  trustees,  in  tiust  fur  his  wife  for  life, 
and,  after  her  decease  :  "to  preserve  the 
then  remaining  part  of  my  estate  fur  the 
grandchildren  of  tny  brother  C,  to  be  by 
them  received  in  equal  proportions  when 
lliey  shall  severally  aiuin  the  age  of  25 
years  ;  and  when  the  youngest  shall  have 
attained  llie  a^c  of  2j  vpars,  and  he  or 
bhu  j»hull  have  receivfd  Uteir  final  dividend 
or  share  uf  my  estate,  the  trust  shall 
erase."  Tt">tal.nr  Icfi  his  widow  and 
brother,  surviving  ;  eight  grandchildren  of 
the  brother  were  in  existence  at  tho 
widow '^  death,  and  several  wore  born 
afterwards.  Held  that  the  bequest  was 
not  void  for  remoteness;  but  that  thoao 
only  of  the  grandchildren  vvlm  writ;  in 
existence  at  the  widow's  decease,  were 
entitled  to  share  in  the  testator**  residtta* 

rv  estate.     Ktvn  n\.  \\'iUim>s  171 

8.  Testator  gave  all  his  property  to  trustees, 
in  trust  to  invest  it  in  seeorilies  at  interest, 

for  the  use  of  his  nephew,  tu  be  paid  at 
such  time  and  in  such  mauuer  as  the 
trustees  should  think  fit;  and  when  tho 
nephew  should  attain 21,  that  the  trustees 
shuuld  pay  him  the  amount  uf  the  interest 
or  proceeds  of  the  money  couie  to  their 
hands,  as  they  might  think  must  for  his 
advantage,  in  weekly  or  quarterly  pay- 
ments, for  his  life.  Held  thattlie  nephew 
took  an  absiduie  interest  io  thepioperty. 
liilltng  V.  IhUing  232 

9.  Testator  gave  one  third  of  his  residue  to 
Ills  niece,  which  he  desired  might  be  set 
tied  by  his  executors  on  her.  for  her  sepa- 
rate use,  for  her  life,  but  to  devolve  to  her 
issue  at  her  death,  sad  failing  issue,  then 
to  revert  to  his  iu'[dic\v.  Thu  Tourt 
directed  the  third  to  be  settled  in  trust  for 
the  niece,  for  her  separate  use,  for  life, 

and,  aflt  r  her  de.itli,  in  trnsl  for  her  issue 
then  iiving,  and  if  there  should  be  no  such 
issue,  then  tn  trust  for  the  nephew. 
fitonor  Cuncrn  "-fil 
10-  Testator  having  estates  in  Jamaica  and 
England ;  by  his  will,  directed  hb  Kng- 
lish  estates  to  be  sold,  and  10,000/.  to  be 
paid,  out  of  the  produce,  to  the  plaintiiT. 
He  aflcrwards  sold  his  English  estates, 
and  iiy  an  unattested  codicil,  recited  that 
he  had  sn  done,  and  diri  i-led  ihat,  not- 
withstanding, the  iO,OUO/.  shuuld  bo  paid 
to  the  platntiff,  and  charged  all  his  estates 
with  the  payment  th  reiff  ITo  then  made 
another  codicil,  whicu  was  duly  attested. 
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aod  in  which  he  referrcii  to  liis  will,  and  i 
nlifiedand  eonfirmed  all  the  provisinna 
«nd  bequests  which  he  had  tlieu-liv  iu:ute 
in  tho  plaiitiiOT's  la.vuur.    IklU  liiai  ihe  j 
Jamaica  tttaiea  were  liable  10  the  pay-  j 
iTtrnt  of  the  10,0001,    Gordon  v.  Lord 
Hiay  274 

11.  Teaietor  bequeathed  eerlain  moiuee,  &c. 
tit  Ins  wife,  in  trust  t(ir  her  so  Innp  as  ^he 
Itemaiued  a  widow  ;  and  un  her  marrying 
again,  he  bequeathed  to  her  one  third  of 
all  Ins  [Koi  rrtv  not  ollicrw  it^e  (li^lUl^(•(l  of, 
and  the  reiiuuoiog  two  tbixdeto  bis  oicces. 
The  widow  died  onnafrted.  HeM  that 
she  was  entitled  to  the  money  in  the  stocks 
for  her  widowhood  only,  and  that  ua  her 
dying  unmarried  the  residue  became  on- 
disposed  of.  Pile  V  Sahcr  111 

12.  Testator  pave  fi.iHH'/.  to  each  of  his 
duughiers,  then  or  ihtrcufter  born,  paya- 
ble at  SI  or  marriage,  and  directed  that 
the  portions  of  such  of  tlKin  ^^hould 
die  before  they  were  payable,  shuuld  $-uik 
into  the  leaidoe :  and,  after  devising  his 
real  estate*?  to  h's  sons  and  chuip liters  in 
strict  eeulerneiit,  he  bequt  aihed  liie  r<  si- 
dne  of  his  personal  estate  to  tiuMc  e>:,  in 
trust  for  pncli  of  his  children  as  slmuld 
first  be  entitled  to  his  real  estates,  by  a 
codicil,  the  testator  gave,  to  each  of  his 
daughters  livinfr  at  his  decease,  1,000/. 
in  addition  to  the  6,000/.  mentioned  in  his 
will,  for  the  same  inea,  &e.  as  were  men- 
tioned  tlierein.  By  a  second  codicil 
which  comtnenced  and  concluded  in  the 
same  words  as  the  first  hot  did  not  refer 
to  it,  the  tesiaUir  iiavc  to  eai  h  of  his  two 
daughters  2,000/.  in  addiuon  to  the 
6,000/.  mentioned  in  his  will,  and  dtreeted 
that  the  portions  of  liis  children  wl:o 
should  die  before  they  became  payable 
should  not  fall  into  the  lestdne,  but  po  to 
his  heir.  The  testator  left  two  daughters. 
Held  that  the  lecaeies  civcn  to  them  by 
tlie  cudiciia  wcie  uuiuulalive.  Watson  v. 
Rred  431 

13.  Testator  bequeathed  his  real  and  j  or- 
sonal  estate  10  trustees,  in  trust  lu  pay 
an  annuity  to  his  wife,  and  to  raise  and 
pay.  to  each  of  hia  children,  2,000/.  on 
their  attaining  21,  uud  to  accumulate  the 
snrplos  income  of  the  trust  property, 
durinjr  the  life  of  his  wife,  and,  after  her 
death,  to  sell  the  property,  and  divide  the 
proct^s  amonfst  his  ehildren  on  their 
altairiin<T  ?1  :  and  in  case  all  his  children 
should  die  in  the  lifetime  of  his  wife,  or 
under  91  and  withoot  leaTing  issoe,  then, 
after  hi.s  uifo's  death,  to  sell  the  Iriisi 
property  and  divide  the  proceeds  amongst 
oeitahi  other  persons.  Held  that  01*, 
ought  to  he  read  as  and,  and  that  the 
children,  having  aiiained  21,  were  abso- 
lutely entitled  to  the  property,  ihongh  their 
mother  was  living.    Miles  v.  Lhjcr  435 

U.  Teetalor  gave  800/.  to  each  of  his 


nieces  and  their  chiidren,  to  be  paid, 
within  nine  months  af^er  tke  death  of  his 

wife,  amoTigst  I, is  nieces  and  their  chil- 
dren, as  his  wife  should,  by  will,  appoint. 
The  wife  died  withont  baTinfr  maiw  any 
appointment.  The  executors*,  within 
nine  months  after  her  death,  paid  the  leg- 
acies 10  the  nifwea.  They  aAerwards  died 
withoiii  havin?  h.nd  any  childrt  ii.  Held 
that  the  payment  wasproperly  made. 
PyH«  V.  Frmhtin  468 

15.  Testator  devised  all  his  <:ood.<,  chattels, 
estate  and  effects  of  what  nature  soever 
and  wheresoever  not  thereby  otfaerwiav 
dis[  (isedof,  to  his  executors*,  upon  the 
trusts  aftrr  mentioned.  lie  then  willed 
that  all  lits  debts.  «!wc.  should  be  paid, 
and  what  remained  of  his  peisonal  effects 
should  be  appropriated  for  thf  hfnrfitof 
his  family,  as  his  executors  should  think 
proper;  next  he  willed  that  his  family 
shiiuld  he  [il;ic(  <1  in  lii.s  fnm,  subject  to 
the  diicction  and  couirol  uf  his  executors, 
and  that,  when  his  youngest  son  attained 
21,  it  should  he  told,  ami  the  produce  di- 
vided amongst  his  wite  and  children. 
Held  that  the  legal  fee  in  the  farm  passed 
to  the  exeeulors.  and  tlial  ihry  were  en- 
tilled  to  sell  it  fur  the  payment  ot  the 
testator's  debts.   King  v.  Shrives  461 

IR.  A  tef-tator  [!ave  all  his  proprTty  to 
trustees,  and  declared  that  he  had  made 
no  provision  for  his  frand-danghter  K.  H. 
hccause  her  deceased  father  liad,  in  his 
lilieliroe,  received  more  than  bis  other 
children  woold  become  eniitled  to  nnder 
his  w  ill.  lie  then  drclared  trti.«t.s  (>f  an 
e^ual  share  of  his  property  for  each  of 
his  snrviving  children  for  their  lives,  with 
I' mainders  to  their  children.  He  then 
made  a  codicil  as  follows ,  '*  My  dear 
daughters,  is  that  you  do  pivc  my  dear 
grand-daughter,  K.  H.,  1,000/.,  and  that 
ymi  will  be  kind  to  E.  8.  And  it  is  my 
dc&ire  that  ynu  do  pive  her  some  part  of 
my  table-lmen  and  sheeting.  This  is  my 
last  wish.''  By  a  subsequent  codicil,  he 
made  some  alteration  in  the  bequest  made, 
by  his  will,  in  favour  of  one  of  his 
daughters,  and,  subject  thereto,  confirm- 
ed his  will.  Held  that  the  second  codi- 
cil, confirmed  the  finst,  as  being  part  of 
the  will,  and  that  the  concluding' sentence 
of  the  first  codicil,  was  suflicient  to  cre- 
ate a  bequest  of  1,000/.,  to  K.  H.,  and 
that  as  the  articles  specially  piven  by  it 
to  E.  S.,  passed,  by  the  wui,  to  the  trus- 
tees, -*nd  not  to  the  danghtm,  so  the 
l,00n/.  was  to  be  paid,  not  by  the  daiiirh- 
tets  out  of  their  liife  interests,  but  by  the 
trmteesi  oat  of  the  teatator'a  general 
penooal  eataitt.    Jfiiurmanv.  Poyndcr 

546 

17.  Testator  gave  5,000f.  to  tmateea,  i 
trust  for  his  daughter  E.  for  life,  and, 
after  her  death,  in  tmat  to  apply  the  in* 
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tere^  At  A*  ■■iiilnttiM  of  lil  her  chil- 
dren as  should  be  Mviaff  at  her  death, 
during  their  minoiities,  and  on  their  at- 
tttnini?  91,  in  tnttt  to  transfer  the  aame 
equally  between  ihem  ;  but,  if  K.  should 
die  without  leaving  any  such  child,  or 
letviiig  saeh  they  aboold  til  die  mdet 
81,  then  fo  transfer  the  same  unto  such 
ebildreo  of  F.  as  should  be  living  at  E.'s 
death  without  iaave.  One  of  B.'«  di{]> 

dren  attained  21,  but  died  in  E.'s  lifetime.  ■ 
Held  that  that  child  did  not  take  a  vested 
intoiMl.    TWfar'T.  Harru  538 

At   CHABirv.'^OW»T>U0TMMfi  I  ClOM 


LiimjviDNs.— DBvns.!— ^taorioy.  — 

FonECLOSEO   MOBTRAOE. — HufH. — Pro- 

BATS  D 0 TV. — Ren TCH A rok . — Hevoca- 

TIOH. 

WITNESS. 

Drrni.rrnT  by  a  witness  to  answering  intei^ 
regaloriea,  on  the  ground  that  be  oaiyht 
rabjeet  hhnaelf  to  pemltioo,  allo«wd. 
Such  a  demurrer  may  h«  aUow^d  partial* 
Ij.   Davis  V.  Eeid  443 

Stivi  or  Fmiv* 
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VICE-CHANCELLOR. 


SCBIOMV.  8VIBBBL. 

1833:  29tTi  .Tnnnnry. — K^yncy. —  Conslntrtwri. 

A.  Te«tator  Uoniicilcd  in  Jftmaica,  became,  during  a  tcmpornrr  rtsidcncc  at  Frankfort,  engaged 
and  betrothed  to  a  Lady;  and  hy  a  Codicil,  to  Uis  Will,  after  mentioning  bcr  bjnamc,  and 
tlladtn;  to  hk  intciided  M«rrUig«  with  her,  lio  ffnt  9fi90L  to  At*  During  tin  Engaco* 
neht,  bat  fadbfo  ihn  Marriice, tiM TeitalQr  died.  Hold  Uutt  the  Lady  «a»  fuiiledlo  dM 

Bernhard  Stiebel,  a  naturalised  British  Subject  domiciled  at  Kingston 
in  Jamaicoy  hy  his  Will  dated  the  8th  of  May  1830,  gave  to  Trustees,  two 
Sums  of  4,000^  each,  upon  certain  Trusts  for  the  benefit  of  his  Natural  SonSy 
Bernhard  Suehel  and  Phillip  James  Stiebel,  and,  after  giving  several  other 
Legacies,  he  bequeathed  the  Residue  of  his  Personal  Estate  to  the  same  Trus* 
tees,  upop  certain  Trusts  for  the  benefit  of  his  Natural  Sons  before-m6Dti<m- 
ed,  and  appointed  the  Trustees  Executors  of  his  Will. 

The  Testator,  sliorti/  after  the  date  of  his  Will,  kt't  Jamaica^  and  went 
on  a  visit  to  his  Relations,  who  resided  at  Frankfort  in  Germany,  where  ho 
remained  until  his  decease  ;  and,  during  his  residence  there,  he  became  much 
attached  to  the  Plaintiff,  and  a  Treaty  of  Marria^'c  was  set  on  foot  between 
them,  and  they,  thereupon,  were  engaged  and  betrothed  to  each  other  asill* 
tended  Husband  and  Wife  ;  and,  during  such  engagement  and  be- 
trothal, the  Testator  made  a  Codicil  to  his  nVill,  dated  the  19th  [  '2  ] 
of  August  1830,  and  which  was  as  follows  : 

**  I,  the  undersigned  Bernhard  Stiehel,  lately  residing  in  King%ton,  Ja- 
maica, and  now  residing  with  my  Family,  being  in  best  hcaUh,  and  sound  of 
mind,  -^iehin;^  to  alt^r  a  Will  I  made  in  the  said  Island,  of  which  one  is  in 
the  posse-slon  of  my  beloved  Li-Qthers,  S^giiminul  Siiebel,  and,  in  London, 
Samuel  Sliebel,  two  of  mjr  isUecatora,  Triist«ea  of  mj  Children  I  mi^  have 
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18S8. — Scbloss  V.  Sticbcl. 

with  her.  Miss  Adelaide  JScIdosSj  my  Niece,*  which  I  may  marry  in  a  few 
day?,  jointly  with  Nathan  Mayer  Eoth$diMf  and  Solomon  Cohens  Esquires, 
of  London,  as  Co-Execntora and  Co-Trustees  in  case  of  need,  namely,  instead 
of  tbo  6>000;.,  I  to  my  Sons  Bemhard  SUibel  and  FhiUp  Jamtt  SUebel, 
they  arc  only  to  have  2,00<X«  Bterlrog  on  my  death  lAen  they  are  of  a^e, 
provided  my  other  Children  vhieh  I  ekall  hate  with  Miss  Addaide  Sc}tlos$f 
Daughter  of  my  beloved  Sister,  shoald  have  not  the  same,  then  the  other 
must  g^ve  it  to  divide  it  alike.  In  ease  of  my  death,  I  leave  to  my  Wife 
3,000/.  sterliDg ;  the  rest  of  my  Fortune  Personal  aod  Famitnre,  to  my  Wife, 
to  my  Children  only  begot  by  her,  at  the  othera  b^ore-meotioncd  are  pro- 
vided for.  I  name,  Ckeirise,  my  fotir  Executora  and  Tmsteet  aa  Reatdnary 
Legatees  for  the  aforesaid  Adtlmde  Sdtol$$,  my  Wife,  what  may  accme, 
nnce  the  Ist  of  Febraary  1880,  in  onr  business  of  Samutl  StuM  and  Broth- 
ers, in  Khtff^ony  Jamaieaf  and  Samuel  SiiMm  Londms  the 
[  *3  ]  Leg^es  to  my  beloved  Family  remain  as  per  my  Testament :  Made 
this  year,  JVonJ^ere,  the  10th  of  August  1880,  Bmdmd  SdU- 

Upon  this  Oodieil  was  mitten  an  Indofsement,  in  the  handwritiog  of  the 
Testator,  as  foUom :  A  Oodieil  to  my  Will  made  id  JTiii^itoJi,  JamaUot 
by  Btmkurd  Siitbilj  JlfWmi^ert,  19lh  Angi»tl880;  to  be  opened  eliar  my 
death.— ^.  S.** 

On  the  6th  of  Oetober  1880,  the  Testator  made  another  Codicil  as  follows : 
FranXfart^  Oetober  6th,  1830.  I,  the  nndersigned  Semhard  StiM^  on 
my  leaving  Jamaica^  had  two  Sobs,  JBemhard  Stiebel  and  Jame$  SlieM; 
left  them  a  great  Fortune  to  the  prejudice  of  my  Family,  not  being  matried 
to  their  Mother,  irhich  is  not  even  named  for  not  disgracing  them.  I  annul 
that  AmouDt  of  the  former  named,  my  Son  Bernhardt  and  the  other  Jamn; 
I  make  it  only  1,0001.  sterling  to  eaeh  of  them :  my  Trustees  in  my  former 
Will  and  Testament  will  strictly  watch  this  my  injunctions,  this,  if  my  death 
should,  if  God  forbid,  before  they  are  of  age,  this  2,000Z  are  to  be  put  out 
on  Interest  for  their  Education;  should  that  not  reach  2,000L  more,  the 
latter  to  return  to  my  Wife  and  ChOdren,and  to  pay  the  Lsgat^es  left  to  my 
honoured  Family  in  my  last  Testament.  May  God  the  Almighty  bless  us, 
that,  for  a  hundred  years,  we  may  not  have  to  open  our  Wills  and  Tsataments 
wishes  your  affectionate  and  loving  Brother,  Btrnhard  SUM** 
Upon  this  Codicil,  was  written  an  Indersement  in  the  handwriting  of  the 
Testator,  in  the  following  words :    Duplicate  original  in  our  dear 
[  *4  3     Brother's  Letter  to  Vamas<»,  Oodieil  to  my  last  Will,  not  to  be 
opened  till  after  my  death.— J9.  S(iM.;* 

*  It  was  stated,  tbongh  there  wm  no  evidence  of  the  fact,  that  the  Testator  and  hu  intcDdcd 
Wife  were  Jtwn,  and  tlu^  by  the  Jewiih  Law,  a  marnag*  betwees  an  Uncle  and  MMe  was 
TaUd. 
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1833.— Sehloss  r.  StkM. 

The  en^^ageraciit  and  betrutlial  bciweeii  the  Testator  and  the  Plaintiflf,  coa- 
tiaued  uulU  the  loth  oi  October  1830,  when  the  Testator  died  a  Bache- 
lor. 

The  Bill  alleged  that  the  Plaintiff  was  the  Person  designated,  in  the  Codi- 
cHs,  bj  the  dc3cription3  of  the  Testator's  Wife  ;  and  prayed  that  she  might 
be  declared  to  be  entitled  to  the  Lcgacj  of  3,000/.,  and  also  to  the  Residua 
of  the  Testator's  Estate. 

Mr.  Pepijs  and  Mr.  Kxnderdey,  for  the  Plaintiff,  said  that  though  thero 
\vas,  in  the  Will,  a  misdescription  of  the  Plaintiff,  yet  her  identity  was  clear  ; 
and  that  thero  was  nothing,  on  the  face  of  the  Will,  to  show  that  the  Be- 
quests to  the  Plaintiff,  were  mado  upon  the  condition  of  her  becoming  the 
Testator's  Wife.    Kennell  v.  Abbott  (a). 

Sir  Edward  Sugden  and  Sir  Qeorgt  Qr^f  for  tlie  Defendant,  the  Next 
of  Kin  of  the  Testator  : 

The  question  is  whether  this  Testator  in  tended  to  make  the  Plaintiff  his 
Legatee,  though  no  Marriage  should  be  solemnized  bctv/een  them,  and  to 
provide  for  Children  who  never  could  be  bom.  The  Legacy  is  not  given  to 
the  PUintiff,  by  name,  but  only  in  the  character  of  the  Testator's  Wild*  If 
she  had  refused  to  marry  the  Testator,  and  had  married  some  one 
else,  could  she  iheo  have  claimed  the  Legacy  ?  Oar  ^conairactiaii  [  ] 
^ves,  to  every  iroid  in  the  Will,. its  naftiiral  impof t ;  whereas,  to 
give  effaet  to  the  Plaintiff's  Claia,  you  are  forced  to  conjeotm  that  the  Tea- 
Udm  meant  to  proiide  for  her,  iUhottgh  he  did  nol  marry  her*  If  there 
ma  BO  Wife,  there  was  no  Gift. 

Mr.  Koe,  for  the  Defeodantoi  the  BxeeukMca. 
The  Vice-Chihcellor  : 

The  Leagej  given  to  the  FkblUF,  is  not  given  on  condition  of  the  Testa* 
tor  marrying  her.  The  Testator  made  hia  Will  mder  the  impression  that 
bit  intended  Marriage  with  the  Platntiil^  would  take  effect ;  and  he  has  de- 
lerlbed  the  Plaintiff  with  reference  to  bis  btention  of  minting  her.  If  the 
Leg^j  wei^e  nd  to  take  eieek,  tinogi  would  net  be  pbMied  in  the  same  sit- 
nationaatbej  were  in  befbfe»  as  tihe  Legamea  to  the  Natoial  Bonawonld 
ttitt  be  ledneed, 

Bedare  that  the  Plidntiff  is  entitled  to  ihe  Legacy  oC  B,OOQL,  absoLately, 
and  to  an  Iniaswt  fir  LUb  in  Ae  Qenenl  Beaidw. 

(«)  4  Vei^  aos. 
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[  *6  ]  *KBinrRDT  v.  Gbeen. 

1933    2  !  Ftl  raary. — Purchaser. — Production  of  Document$ — Fraud. 

A  Docd  in  the  rustoU^'  of  a  Purcliascr  for  valaablc  Consitleration,  which  the  BiU  impeached 
for  Fraud,  orderaJ  under  special  circumstaac^,  to  be  produced. 

Thb  PlainUffMn.  Kmmedif  bad  employed  6SMtodfc,titr  SoKeltor,  to  laj 
oat  a  Sam  of  Money  for  beroD  Mori^aj;e,  au<i,  accordingly ,  he  invested  pan 
of  that  Sam  on  Mortgage  of  some  Leatcbold  Homes.  The  Mortgagor,  afkor- 
wards,  became  Bankrupt,  and  Bo$toek  purchased  the  Equity  of  Redemption 
of  the  Houses,  from  bis  Assignees.  Afterwards,  Boitoek  caHed  apon  tho 
Plaintiff  and  produced  a  Document,  wliich  be  represented  it  was  necessary 
for  her  to  execute,  in  order  to  enable  ber  to  receive  the  Interest  of  the 
Mortgage-money  more  punctually  in  future  ;  and  the  'Plaintiff,  on  the  faith 
of  that  representation,  signed  the  Document.  Bottoek  afterwards  became 
Bankrupt,  and  the  payment  of  the  Interest  having  ceased,  the  Plaindff  made 
inquiries  as  to  the  cause,  when  she  discovered  that  the  Document  which  she 
had  signed,  was  an  Assignment  of  the  Mortgage  to  Bostock,  and  that  be  bad 
mortgaged  the  Houses  to  the  Defendant  Kirby. 

The  Bill  was  filed  to  set  aside  the  Assignment,  for  Fraud.  It  alleged  that 
the  Plaintiff  executed  the  Deed  under  the  impression  that  it  was  a  Power  of 
Attorney  ;  that,  when  she  signed  the  Receipt  on  the  hack  of  the  Deed,  the 
Deed  was  folded  down,  so  that  she  could  not  sec  what  she  was  signing; 
and  that  the  Fraud  |  radioed  on  ilic  Plaintiff  in  procuring  her  Signature  to 
Ike  Keceipt,  would  ajj^ear  on  inspection  of  the  Deed.  iuV%,  in  his  Answer, 
said  that  he  had  advarjced  2,000^.,  to  Bvi^tuck,  on  ilio  socuniy  of 
£  '7  ]  the  Houses,  and  denied,  generally,  all  notice  or  sasi.iicion  'of  any 
Fraud  I^iug  been  pracUatci  ou  the  Piainliff,  iu  procuring  the  Aa- 
signnr^nt  from  her. 

TiiC  Plaintiff  now  moved  for  a  production  of  the  Assignment. 

Mr,  Fepu^  and  Mr.  QridUatone^  in  support  of  the  Motion,  cited  Balch 
V.  Symet  (a)  :  Tlie  Princess  of  Wales  v.  The  Satl  of  Livtrpool  ijj)  ;  and 
Beckford  V.  Wildman  (f). 

Mr.  Kuir/ht  and  Mr.  Hughes^  for  the  Defendant  Kirhy^  relied  on  the  De- 
fondant  being  a  purchaser  for  Valuable  Cf  iisideration  without  notice,  and 
cited  Tiller  v.  Drayton  {jd)  i  Howe  v.  Teedi/);  and  Codringtoni.  Cod- 
rington  {f). 

The  Yic&CiUNCELLOA : 

(a )  1  Tartt.  ft  Ewi.  St.  (6)  S  SwaaM.  5«7.       (c)  IS  Yet.  4SS. 

(<l)  i  Ilia.  *  Sta.  lot.  (<)  IS  V«i.  sra        </)  Jats,  y«L  IIL^  ft|» 
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This  is  ft  Motion  for  the  Prodaction  of  a  Deed  vbieh  coDstitotes  the  Defen^ 
dftnt's  Title,  ftnd  which  the  PUdntiffseeln  to  impeach  for  Fmd.  The  Plain* 
tiiFallegcs  that  certain  snsineioas  Gircnmstances  appear  on  the  back  of  the 
Deed,  which  tended  to  show  that  the  execution  of  it  was  obtained  from  her 
b;f  Fraoil ;  and,  though  the  Defendant  says  that  he  is  a  Purchaser  for  Val-  ^ 
nable  Consideration  without  notice  of  the  Fraud,  he  does  not  denj  that  he 
had  notice  of  those  circumstances.  Now  a  Purchaser  for  Valuable  Consider- 
atioD,  is  bound  to  answer  all  the  Allegations  that  tend  to  show 
that  he  had  notice  of  the  Fraud  ;  and  the  Defendant  not  "having       [  *8  j 
done  so,  I  think  that  he  ought  to  produce  the  Deed. 

Motion  granted  (^). 


Fencoit  v.  Clarke. 

1SSS :  id  4  sill  FeK  i»  fit!  UKrOu—Pntkelim  DoemmL 

A  volonMiy  Deed  bdongin^  <0  th«  De6iid«il»  whicfi  the  BUI  imfMiehtd  for  Fniad,  and  whidi 
wai  in  the  cufiodj  of  tho  Defendant's  Solii-itor,  who  claimcfl  a  Lien  on  it,  ordered  to  he 
produced  fur  the  Plaintiff's  ingpectioDi  «Aer  it  liad  boea  proved  b/  the  Defeadantr  and  abli* 
,  catioQ  had  passed.  '  " 

♦ 

Till:  Bill  was  filed  to  set  asl  lc  [i  voluntary  Deed,  made  in  favour  of  the  De- 
fendant Clark,  on  the  ground  thru  it  had  been  obtained  from  a  Person  of  un- 
sound u.iiid.  Tlie  Deed  was  in  the  hands  of  the  Defendant  Devereux,  darken 
Solicitor,  who  ciaimcd  a  Lien  upon  it,  nnd  i:ad  been  produced  and  proved  in 
the  Cause  on  behalf  of  Clarke.  The  PlaintliT,  after  Publication  Iiad  j^ojssed^ 
moved  that  JJevereux  might  he  ordered  to  produce  the  Deed. 

Mr.  RuJall,  m  support  of  the  Motion,  cited  BtcJ^ord  v.  WildvMLn  (a), 
and  Batch  v.  Symei  (6). 

Mr.  Stinton^  contrU,  cited  Davera  v.  Daver»  O")  ;  Wright  v.  Mayer  {d)  ; 
Forester  V.  Helm  («)  ;  Hodgson  v.  Earl  of  Wan  inyton  (/). 

'The  Vict  Chanciilor^  at  first,  hesitated  about  granting  tho  Mo-      [  *9  ] 
(ion,  ris  Publication  had  passed  ;  but,  after  having  read  the  Bill  and 
Answer,  His  Honor  said  that  he  saw  no  reason  why  he  should  not  order  the 
Deed  to  bo  produced  in  the  usual  waj. 

Motion  granted. 

(<7)  Hie  Caaso  iras  •Aanrards  heard  befora  Sir  J.  Lead^VL  B.  Hb  Honor  decreed  in  the 
Plaintitr  fuvor,  on  the  gronnrj  of  the  susptdoM  ciioiniiaBCM  ei^MriBgon  haekof  tbo  Dccd 
and  Lord  lirowjlmm,  C.  afiSrmed  the  Docrco. 

(a)  16  Vcs.  275.  (b)  1  Tarn.  &  But.  87.         (c)  1  P.  W.  SIO. 
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Pbtssabob  9.  Hatabi». 

1833  :  8th  February.— 5p#ri/;c  Per/ ontMa»/--ii^f^.^Cotis. 

•After  Decree  in  a  Suit  for  Spcetfic  Performance,  nj^ainst  ilic  Infant  ncir  of  the  Vendor,  a  Peti- 
tion mast  be  presented  under  1 1  Geo.  4,  and  1  Will.  4,  c.  &0,  for  an  Order  that  the  Infant  maj 
convey  to  the  PuchaMr.  ThaOQettofihe8aitirece«rdcrcdtobc|>aidoutof  theFudiaM 
moncj. 

This  was  rv  Suit,  instituted  by  a  Purchaser,  for  a  Specific  Performmce, 
The  Vendor,  after  entoriDg  into  the  Ooiitract»  had  died  leamg  an  Inr 

fant  Heir. 

The  Vic^OhanMor  decreed  a  Specific  Performance,  and  said  that  aPeti* 
tion  must  be  presented,  under  11  Geo.  4,  and  1  Will*  4,  c.  60,  for  an  Order 
that  the  Infant  Heir  might  convoy  to  the  Purchaser :  and  Hie  Manor  order- 
ed the  Costs' of  the  Suit  to  he  paid  out  of  the  Purchase-money,  and  the  lie- 
sidue  to'  be  paid  to  the  Executors  of  the  Vendor  (a). 

Mr.  Jeremy,  for  the  Plaintiff. 

Mr.  MmH»f  for  Um  Defoitots. 


[  *1Q  ]  ^Smixh  v.  Eamhokb. 

1S33 :  8th  February. — Interpleader. — Prtneipai  and  Aga^. 

When  a  Principal  haa  created  a  Lien  in  favour  of  another  Ferton,  <m  Fanda  in  the  handa  of 
hia  Agni^  ih«  Afsnl  wf  filA  a  Bill  of  Zntv^lflsder  «(;«iasl  Us  Pidiid|Ml  and  dto  otfwr 
Claimaat. 

In  May  1830,  a  Brig  of  which  the  Defendant  J.  Hammond,  who  was  an 
American  Cilizcu,  Avas  the  solo  Owner,  was  wrongfaiiy  captured  by  a  Squad- 
ron belonging  to  the  J^orlui'/iiese  Government;  in  consequence  of  which  a 
Claim  to  Compensation  was  made  on  that  Government,  on  his  behalf.  In 
May  1831,  ho  executed  a  Power  of  Attorney  to  the  Plaintiffs,  Duff  <j'  Co., 
who  were  Merchants  in  Lisbon,  authorisiri!^  them  to  receive  for  him,  as  his 
Agents,  any  Monies  that  might  become  payable  in  respect  of  his  Claim,  In 
November  1831  the  Portuguese  Government  admiUcd  the  Claim,  and  the 
Ist  of  January  1832  was  fixed  for  the  payment  of  the  first  Instalment  on  ac- 
count of  it  J  but  Hammond.,  as  he  allegeJ,  did  not  know  that  his  Claim  had 
been  admitted  until  March  iSGiI.  In  December  l^ol,  Hammond,  in  con 
sideration  (as  he  alleged)  of  tho  Defendant  C.  Allm^  having  prsanaed  t» 
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1833. — Smith  T.  Hammond. 

ttse  bu  infiuenoe  with  tlM  AfiMriom  and  P^rtugitett  €K>f eroments,  in  pro- 
oaring  the  recognition  and  pajmeat  of  tbo  Glaini,  ozoouted  an  irre?ocablo 
Powor  of  Attoraejtojinai,  whonaidod  at  Provkknee  m  AmmcafWifhMm- 
ing  bim  toreceivo  the  Moniea  to  be  ieeo?erod  from  tbe  Patiuguia*  Govern* 
nent;  aad^  m  January  following,  bo  ezecnted  an  lostrament  in  the  follow, 
ing  words :  **  Know  all  Men  hy  theae  presenta,  tbat  I,  John  Hammndf  own- 
er of  the  Brig  Ann  and  Cargo,  lately  aeiied  and  ooBdemaed  by  Ibe  JPor<^ 
ffuat  GovemtnoBt,  baving  appointed  0,  AUen^  of  JVovufeiMif,  to  be  my  Agent 
and  Atloniej  for  recorering  of  my  Clnm  on  tbat  Qovemment,  do  bereby 
agree  to  pay  to  the  aaid  0,  AUen  10  per  eent  on  aH  Soma  wbldi 
be  may  recorer,  ^tnttl  tbe  amonnt  reooreted  oboll  eqnal  the  Sum  (  *11  ] 
of  8,000  dollars,  and,  npoa  all  Bams  over  the  amonnt  of  8,000  doV 
lavs  so  recovered,  I  agrse  to  pay  bim  86  per  cent.,  wbieb  Commission  be  Is 
to  retain  oat  of  any  Soma  vesovered.*' 

In  July  1882,  MmtMnd  reoeived  from  Duff  ^  a  letter  dated  tbo 
18tb  of  Jane  1882,  atatln^  that  they  had  received,  from  the  Potiugueat 
Oovemment,  l,480i.  in  respect  of  bb  Claim,  and  tbat  tbey  would  g^ve  orders 
to  the  other  Plaindflb,  Smkk^  Woo^iue  ^  Co.^  their  Agents  in  Loninfn^ 
to  honour  his  Drafts  to  that  amount ;  and  on  tiie  8d  of  Aagust  Duff  f  Co. 
wrote  to  SmUh^  WoadhtuH  ^  Go,  as  follows :  ^*  We  have  authorised  Cap^ 
tain  Mm  Bammond  to  draw  on  yo«  for  1,4801.  and  have  desired  hbn  to 
advise  you  of  bis  Draft,  which  you  Win  please  to  honour,  and  debit  our  Ao^ 
•oont  widk  the  aoDOunt.'*  On  the  6th  of  Beptember,  Smithy  Wvodkouie  f 
Co,  wrote  in  answer  u  iMlows :  Wo  shall  follow  your  instmetions  and 
honour  Captain  IKiiiMttfiiiPa  Draft  on  na  ftr  1,4801.  on  your  aeoonnt.'* 
On  the  17th  of  August  1862,  AsiMOfi^  wrote  a  letter  to  Smkhy  Woodhoute  k 
Co.,  desiring  to  be  infotmsd  whether  the  1,480/.  would  carry  Interest 
whilst  in  their  hands,  and  adding  that,  if  it  would,  be  should  wish  it  to  remain 
there  for  some  time  ;  but,  if  not,  bo  should  draw  for  it  on  the  receipt  of  their 
answer.  On  the  lat  of  October,  Smithy  fVoodhoute  ^  Co.  wrote,  in  aas  ver, 
that  the  1,480^  would  remain  to  the  credit  of  Duff  ^  Co.,  at  Interest  at 
Four  per  Cent.,  until  they  paid  Hammond^ i  Drafts.  On  the  30th  of  the 
same  Month,  SmiOij  fVoodhouse  <f  Co.  received  two  Letters  from  Hammond^ 
stating  thiit  some  time  ago,  he  had  given  a  Power  of  Attornoj  to 
Allen,  but  that  Alkn  had  then  no  power  to  act,  and  'desiring  [  •12  ] 
them  not  to  it^y  any  Money  to  AllcJi  until  they  heard  from  him. 
In  November  1832,  ^Smith  IVoodhouse  ^  Ca.  were  served  with  a  Notice, 
signed  by  the  Solicitors  of  Thomas  Wilson  ^  Co.,  who  were  Allm'a 
Agents  in  London,  stating  that,  on  the  2d  of  December  1831,  /^am- 
r/!(  /i'i  had  made  over  big  Claim  to  tlic  proceeds  of  the  Brig,  to  Allen,  and 
re^uirmg  tbem  not  to  pay  over  the  Fimdnia  their  bands  to  anjr  other  Persons. 
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1833. — Smith  y.  Hammond. 

Under  thi  so  circumstances,  Smith  IVoodlioase  Co.,  and  Duif  J*  Co. 
liled  a  Dill  against  Hammond  and  ^//en,  praying  tint  they  ini^ht,  iiitcrplead 
and  settle  their  rights  to  the  and  that  Lhoj  mi^ht  ba  restrained  from 

cororoenciog  aoj^  Action  agaiust  the  PlaiaUSd  to  compel  payment  of  tha( 
Sum. 

Hammond,  who  had  arrived  in  Eni/lanJ,  appeared  to  and  put  in  an  An- 
swer to  the  Bill,  stating  that  it  was  not  liis  intention  that  the  Instrunaenta 
wiiich  he  had  executed  to  AUeny  should  authorize  Allen  to  receive  the  Mon* 
ies  that  might  hecome  payable  to  him  from  the  Portugmu  Government,  or 
give  Allen  any  interest  therein  otherwise  than  as  his  Agent ;  and  that,  on 
the  5th  of  October  1832,  he  wrote  a  letter  to  Allen,  whereby  he  wholly  de- 
termined and  put  an  end  to  Alien  s  powers  and  authorities  under  those  In- 
Etramcnts,  and,  for  more  effectually  preventing  Allen  from  receiving  any 
Monies  bj  virtue  of  them,  he  wrote  to  Smith,  Woodhou$e  ^  Co*  the  lietters 
which  were  received  by  them  on  the  30th  of  October. 

Adietif  being  in  America,  had  not  appeared  to  or  answered  the  Bill  when 
the  Motion  after-mentioned  was  made  ;  but  one  of  the  Partners 
£  '13  3  in  the  firm  of  Thomas  *  Wiiion  ^  Co.,  made  an  Affidavit,  stating 
that  he  and  his  Partners  had  received,  from  Allen,  the  Instru- 
ments which  Hammond  bad  executed,  and  had  forwarded  ihom  to  their 
Agents  in  Lisbon,  without  keejing  any  Copies  thereof:  that  the  Deponent 
hclieved  that  those  Instruments  amounted  to  an  Assignment  of  the  Funds  to 
be  recovered  from  the  Portuguese  Government,  or,  certainly,  to  an  irrevo- 
cable authority  to  receive  the  same:  that  the  Doponent  was  lod  to  believe, 
by  the  Papers  received  from  Allen  and  forwarded  to  Lisbon,  that  Allen 
assisted,  through  the  intervention  of  the  Omened n  (rovcroaient,  in  obtaining 
the  recognition  or  payment  of  the  Claim ;  and  that,  if  sufficient  time  waa 
afforded  for  Allen  to  put  in  his  Answer,  he  would  show  the  grounds  on  which 
he  was  entitled  to  receive  the  1,480^ :  that  the  Deponent  had  instructed 
AUen*s  Solicitors  in  the  Suit,  to  send  out  to  him  the  necessary  Documents 
to  enable  him  to  swear  to  his  Answer,  and  to  return  the  same  to  England 
without  delay;  and  that  the  Deponont  and  bis  Co  partners  had  written  to 
and  Informed  AUrni  oi  ihe  Notice  giveii  to /S'/ntVA  Woodliouse  ^  Co.,  and 
feqneated  him  promptly  to  furnish  the  means  of  legally  establishing  his  C]aim« 

Hammond  now  moved  that  the  Injunction,  which  the  Plaintiffs  had  obtain- 
.  ed,  might  be  dissolved,  and  that  the  l|480i.9  which  the  PiainUfis  had  paid 
into  Court,  might  be  paid  out  to  him* 

Mr.  Pepys,  for  ths  Plaintiff. 

Mr.  Knight  and  Mr.  Stepihau  &r  the  Defendant  Hammond,  contended 
that  the  Plaintiffs  were  Hammond't  Agents,  and  had  no  right  to 
[  *14  ]  ,  fiio  a  BiU  of  *IntorpMer  in  rwpecl  of  Monioi  roeeifod  by  (hm 
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1833.— Foster  t.  Evans. 

ia  tliat  character :  Nicholson  v.  Knowles  (a)  :  that;  as  the  Power  of  Attor. 
ney  ithich  had  been  executed  to  AUm^  had  been  revoked,  it  waiolear  thfttoo 
Claim  could  be  supported  by  him. 

Mr.  O.  EtehiWihi  for  the  Defendant  Alien,  said  that  it  was  clear  that 
Alien  had  a  Lien  on  the  Fund,  which  had  been  created  by  Hammond  :  that 
it  resembled  the  Case  in  which  a  Tenant  ia  entitled  to  file  a  Bill  of  Interplea- 
der against  his  Landlord  ;  and  that,  at  all  events,  a  reaaeoable  time  oag}it  to 
be  allowed  for  Allen  to  put  in  his  Aosirer* 
TbeViCfrCflAiroBUiOB : 
The  Preposition  in  MMion  y.  KtumUif  seems  to  be  laid  down  rather 
ividelj :  that  Case,  however,  does  not  apply  to  the  present 

The  Instruments  whioh  Harnmand  execated  to  AJUm,  appear  to  me  to  amonni 
to  an  Assignment  of  the  Fand  in  qnestiony  and  I  think  that  the  {Plaintifi  are 
6takeholden. 

Hie  adverse  Claims  mnst  be  decided  npon  m  some  way  or  the  other :  and 
the  question  is,  whether  that  should  be  done  by  refering  it  to  the  Mstiter  to 
aseeitaui  whether  Alhn  has  any  and  what  Claim  on  the  Fond,  or  by  letting 
Sammond  bring  an  Action  ag^nst  the  Plamtiifii»and  giving  AlUn  libcfijy  to 
defend  h. 


The  Order  pronounced  ^vas  iliat  it  should  bo  referred  to  th« 
Master  to  ascertain  whether  Allen  had  any  and  "what  Claim  on     [  '15  ] 
the  Fund  ;  that  he,  being  in  the  situation  of  a  Plaintiff  and  being 
resident  Abroad,  should  give  security  for  Costs  to  tho  amount  of  100/.  ;  and 
that  the  Plaintiffs'  Costs  should  be  paid  out  of  the  Fund,  without  prejudice  to 
tii«  <^ue8iioa  bj  whom  those  Costs  should  be  ultimate^  paid  (6). 


FmsB  V  Etaits. 

!  833 :  1 1  th' Febuarr. — Portions.-— SatU faction. 

On  a  Marriage,  the  Father  and  Husband  of  the  Lady,  gave  Bond^  for  3,000/.  each,  to  be  paid 
to  th»  Tnutees  upon  the  Trusts  of  the  Setilcmcnt.  The  Father  died,  leaving  the  whole  of 
tfie  TMndpal  lad  tooM  of  <h«  bilsiwl,  ihie  on  hii  Bond,  and  hnving  beqaosthcd  S^OOOI.  to 
his  ExeentelSi  npoa  the  same  Trusts  for  tlie  boneftk  of  bii  Dnnghter  and  her  Husband  and 
their  Issue,  as  were  declared,  hy  the  Settlement,  of  the  Trust'inoQiM  Aflfoin  oompriied*  Held 
that  the  Legacy  was  not  a  satisfaction  of  the  Father's  Bond. 

Tbokab  Oldbam  gare  to  «r.  WUtm^  R,  JBbons  and  IT.  Oldham^  his 

[a]  S  Mad.  47. 

(fr)  8oe  J&UM  T.  AmmUm,  anet  ToL  T.  p.  19,  and  CVawwhyT.  l%ammi,  post 

Vol.  VL  69 
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1393^F<wter  t.  Evans. 

Botul  for  6.000/.,  d.iied  the  11th  of  April  1811,  for  securing  to  them  the 
payment  of  ;j,OOU/.  on  the  11th  of  April  1819,  with  li\\i\d  Interest  in  the 
meaniirae,  to  be  paid  and  applied  by  them  according  lo  ilic  Trusts  and  Di- 
rections contained  in  the  Settlement  on  the  Marriage  of  liis  Daughter  with 
Jolni  Foster.  By  the  Settlement,  after  reciting  the  intended  Marriage  und 
the  Bond,  aiid  that  FoaUr  had  agreed  to  secure,  to  the  same  Trustees,  the 
Jike  sura  of  0,000^,  by  his  Bond,  to  be  paid  at  the  expiration  of  ten  years 
from  the  solemnization  of  the  Marriage,  but  \\  ithout  Interest  in  the  meantime, 
and  to  be  settled  upon  the  'i'rusts  and  for  the  purposes  thereinafter  expressed, 
and  that  ho  had  executed  his  Bond  to  the  Trustees  accordingly;  it  was  de- 
clared that  the  Trustees  should  invest  the  said  sums  of  ;1,000^.  and  3,000/., 
when  payable,  in  the  purchase  of  Government  or  Real  Securitiea,  in  Trust, 

during  the  joint  Lives  of  Mr.  and  Mrs.  Foster,  for  ^Ir.  Foster,  andi 
£  *16  ]    after  the  decease  of  cither  of  tliem,  *for  the  Survivor,  for  life,  and, 

atter  the  decease  of  the  i^urvivor,  in  Trust  for  the  Children  of  the 
Marriage  as  therein  mentioned  ;  and,  if  all  the  Sons  of  the  Marriage  sliould 
die  \vlthout  Issue  before  21,  and  all  the  Daughters,  before  21  and  without 
having  been  married,  then,  in  case  Mr.  Foster  should  die  in  the  lifetime  of 
his  ^Vi^c,  in  Trust,  as  to  one  ^^loicty  of  the  Trust  Monies,  for  his  Exccuinra, 
&c.,  and,  as  to  the  other  Moiety,  in  Trust  for  suc'n  Persons,  kc,  as  Mrs. 
FoiiteTy  should  appoint,  and,  in  default  of  appointment,  in  Trust  for  Thomas 
Oldham,  bis  Executors,  &c.  ;  and,  in  case  Mr.  Foster  should  survive  h's 
Wife,  then,  as  to  the  whole  of  the  Trust  Moaies,  ia  Trust  for  him  abso- 
lutely. 

Thomas  Oldham,  by  his  Will,  dated  the  23d  of  May  1832,  after  devising 
certain  Freehold  Estates,  gave  all  his  other  Real  Estates,  to  M.  £vans^John 
Foster  and  F.  HemsUrj^  in  Fee,  upon  Trust  to  pay  the  Rents  to  Mrs.  Foster, 
for  her  separate  use,  for  life,  and,  after  her  decease,  to  stand  seised  of  tlie 
same  upon  such  Trusts,  &c.  as  Mrs.  Foster  should  appoint,  and,  in  default  of 
Appointment,  in  Trust  to  sell  the  same,  and  to  invest  the  Proceeds  in  Gov- 
ernment or  Real  Securities,  and  to  stand  possessed  thereof  upon  the  Trusts 
thereinafter  declared.  The  Testator  afterwards  proceeded  thus :  "  I  give 
and  bequeath  unto  the  na'idM*  JSvmiSf  John  Foster  and  £,  Jlemsley,  their 
Executors,  Administrators  and  Aislgia,  the  sum  of  3,000/.,  upon  Trust  to  lay 
out  and  Invest  the  same  in  the  manner  hereinbefore  directed  with  respect  to 
the  Monies  to  arise  from  the  Sale  of  the  Hereditaments  secondly  hereinbefore 
doYised,  with  the  same  powers  of  varying  Securities ;  and  I  direct  the  said 

R.  Euam^  John  Foster  and  F.  HemiUy,  their  Executors,  Ad- 
[  *17  ]    ministrators  and  Assigns,  to  stand  possessed  *of  the  said  sum  of 

3,000/.,  and  the  Stocks,  Funds  and  Securities,  in  or  upon  which 
the  saoM  ihAll  be  kid  out  or  inTested,  lymi  ikt  iomis  TtvmU  for  the  beaefit 
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183S.  Jn  fo  WillDi^fibT*!  Cbaiiljr. 

of  my  Daughter,  Ann  Maria  Fostrr  and  John  Fonter^  and  their  I.'^suo,  as  ly 
the  Settlement  made  previous  to^  and  in  cmtcinjilatioa  of  (lie  Jljniafje  of 
the  said  Ann  Maria  Foster  with  the  gaid  John  F')sfcr,  her  present  ManLandi 
are  er/yrcssed  and  declared  of  th*'.  said  Tra«t  Monienj  Stories^  Ftinds^  and 
Securities  couipritfed  in  such  Settlement"  And  the  Testator  appoiuted  i2. 
£vansy  J.  Foster  and  F.  HemsUy^  Executors  of  his  Will. 

The  Testator  died  on  the  let  of  September  1832,  leaving  the  whole  of  the 
Principal  and  some  of  the  loterestdue  on  his  Bond,  but  \Thich  his  Executors 
paid  after  his  death. 

The  Bill  was  filed  by  Mr.  and  Mrs.  Foiter  and  their  Children,  against 
Fvanft  aiid  Uemaky,  stating  that  the  Executors  had  refused  to  invest  the 
<i,000/.  as  directed  by  the  Will,  on  tho  ground  that  that  Legacy  was  given 
in  satisfaction  of  tlie  Bond,  and  praying  that  the  rhiintifTi  might  bo  declared 
entitled  to  the  benefit  of  that  Legacy,  in  addition  to  the  8,000i.  secured  by 
the  Bond,  and  that  it  might  be  invested,  out  of  the  Testator's  Assets,  upon 
the  Trusts  of  the  Settlement. 

The  Defendants  put  in  a  general  Demurrer. 

Sir  F.  S'ffjden  and  Sir  George  Grr//  in  support  of  the  Demurrer: 

The  general  rule  is  that,  if  a  Child  is  already  provided  with  a  Portion,  and 
the  Fatlier,  by  his  Will,  gives  a  like  Sum  to  the  Child,  the  latter  is 
in  lieu  of  the  •former.  The  question  tlien  i^),  whether  tlic  words  of  £  *18  J 
reference,  in  this  Will,  take  the  Case  out  ot  the  general  rule.  There 
are  two  Sums  of  3,000/.  comprised  in  the  Settlement,  one  of  which  csme 
from  the  Father,  and  tho  other  from  the  Husband,  and  the  words  of  refer- 
ence may  be  considered  as  applying  to  that  Sum  which  did  not  come  from 
the  Father. 

Mr.  Knii/ht  and  Mr.  Chmdless  appeared  in  support  of  tl^*^  HxW.  But 
The  Vice- Chancellor,  without  hearing  tliem,  said  that  it  appeared,  on  the 
face  of  the  Will,  that  the  Testator  did  not  intend  the  Legacy  to  be  a  satisHic* 
tlon  of  the  Bond.  For,  as  he  referred  to  the  Settlcmcntj  it  was  clear  that 
he  had  it  in  hia  recollection  ■vvhen  he  made  his  Will  ;  and,  consequently,  if 
ho  had  intended  tlic  Bequest  to  be  a  Satisfaction  of  what  was  due  on  his 
Bondy  he  would  have  so  declared. 

Demurrer  overruled. 


In  Eb  Willouqhby's  CflAamr. 

:  12th  TOmMTj^Niw  Orden.-^PnuUee^^'Svvke. 
The  Respondents  to  *  CliBilty  Feiiiioo, ««  Phrtiw  to  it,  tnd,  therefore,  tiiej  era  noi  iritbinib* 
4401  Onler. 

This  was  a  Charity  Petition,  to  whiob  the  Trustees  ef  the  Obarify  weve 
Bespondeats,  and  they  hid  been  ordered  to  pty  the  Costs  of  the  Petitioii. 
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IMS^^UeUm  v.  Garth. 

Upon  an  Application  mado,  by  Mr.  S^edavt^  relative  to  the  service  of 
the  Order, 

[  'IS  ]       •The  Vice- Chancellor  ruled  that  the  Trustees,  being  Respond- 
ents, were  Parties  to  the  Petition,  and,  tbereforey  that  the  Case 
irafl  not  within  the  44tb  of  the  New  Orders  ot  1828. 


Colleton  v.  Garth. 

1 833 :  1 6th  FebfOttf .--CbtufriMifMW.--  Wiiovj-'Leffaey.^AdeinpiioH, 

A  Rent-ch!ir;::c  expressed  to  be  for  a  Jointure,  and  in  lieu  of  Dower  and  Thirds  at  Common 
La^v.docs  )^ot  bar  the  JoiatreM of  her  Diatribatire  Share  in  bor  Uusband'c  ondispMed  of 

Personal  Eiitutc. 

Tkt  IcttalorgftTtt^  to  hb  Wife,  his  Hocue  in  B.  and  the  Funitiin  In  the  said  RouM.  The  Leasa 
of  the  Botufl  aspited  in  I'tstatortilifli^Uina,  and  he  took  aiiotiiei|Hoiifl^aiidfeiBovadbla 
VwattaMtoit         thai  th« Lt^puy  was adaemed. 

The  Teste  tor  in  this  Cause  bequeathed,  to  his  Wife,  the  Lease  of  bis 
House  in  Barbcr  street^  and  the  House-hold  Furniture,  Plate,  Pictures  and 
certain  other  A  rticlcs  therein.  The  Lease  havinj^  expired  in  the  Testator's 
Life-time,  part  of  lue  Furniture  ^Yas  ^sold,  ami  ihe  ILuiaaiuder,  together  with 
the  i'luitj,  Pictures  and  other  Articles,  was  removed  to  a  House  whicii  tiio 
Testator  took  lu  Edward  Street. 

One  of  the  Questions  in  the  Cause  was  whether  the  Testator's  Widow 
was  entitled  to  the  remainder  of  the  Furniture,  and  to  the  other  Articles. 

Another  Question  was  whether  the  Widow  was  excluded  from  her  Distri- 
butive Share  of  the  undisposed  of  residue  of  the  Testator's  Personal  Estate, 
in  consequence  of  the  Testator  having,  on  his  Marriage,  settled  on  her  a 
Rent-charge /br  htr  Jointure,  and  in  lieu  of  Dower  aind  TJdrdi  at  Common 
Law. 

The  Attor net/' General, 'Mr.  Pepys,  '^Iv.  James  and  Mr.  CHdlesioney  Junior 
for  the  Testator's  next  of  Kin,  contended,  first,  that  the  Will,  in 
[  '20  ]  this  case,  must  be  •considered  to  speak  as  at  the  Testator's  death, 
and  that  all  the  Articles  having  been  removed,  and  part  of  the 
Furniture  having  been  sold,  by  the  Testator,  tlie  Bequest]had  failed.  Green  ' 
V.  Si/monds  (^a)  ;  .IftHeltiney.  Jlc^diine  Q>).  Secondly,  that  the  Joint- 
ure, being  expressrd  t.  j  he  in  lieu  of  Thirds  at  Common  Law,  the  Widow  was 
barred  of  her  Distributive  Share  of  the  residue.  Walker  v.  Walker  {c)  ; 
I/avila  V.  Davila  (c/)  ;  Qlover  ?.  Boies  (e)  ;  Druce  v.  Deimon  {f)  ; 
Garthshore  v.Chalie  (^). 

(a)  Bro.  C.  C.  13s,  DOlO.  {!>)  3  Mndd.  276.       (c)  I  Vez.  14. 

(d)2  Vera.  724.  («)  1  Atk.  489.         (/)  S  Vei.  SS9 . 

is)  10  Via.  1. 
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Sir  Edward  Sugden  and  Mr.  Garratt,  for  tlie  \V  iflow,  said  that,  when 
the  Lease  of  the  House  expired,  the  Furniture,  &c.  were  removed,  from 
necessity,  and  not  with  the  intention  of  adeeming  the  Le^^acy  ;  that  it  was 
like  the  (Jaae  mentioned,  by  Lord  Uardwick  in  Green  v.  iSi/monds,  of  the 
removal  of  Goods  to  save  them  from  Fire,  or  the  Case  mentioned,  in  iSfvin- 
buruy  of  a  Testator  receiving  a  Sum  of  Money  which  had  been  secured  by 
Mortgage,  and  laying  it  by  for  the  Legatee  ;  that,  in  Heseltine  v.  Heseltine, 
the  Gift  was,  specifically,  of  the  Property  that  abould  be  in  the  Testator's 
House  at  the  TSmt  of  Ut  Death;  thAt,  in  Chretn  v.  Symond$  the  Testator 
was  dealing  with  Personal  Estate,  generally  ;  but  here  there  wat  no  general 
Gift  of  Personal  Estate,  nor  did  the  Testator  speak  of  Furniture,  &o.  in  his 
Heose  at  the  tine  of  his  death,  but  be  spoke  of  the  Furniture,  &c.  as  being 
in  the  Honse^  merelj  for  the  pwpose  of  identifying  it*  Land  v.  Levag- 
IMS  (A). 

*Mr.  Knight  and  Mr.  Qri^BeatoMy  senior,  appeared  for  other  [  *21  ] 
Parties. 

The  YiovOhancbllor: 

It  IS  dear  that  the  Bent^harge  ifss  rotended  to  be  in  Ken  ontj  of  anj 
Claim  which  the  Wife  might  hare  npon  her  Husband's  Xiondt ;  and  that  fhe 
Testator  made  the  Bequest  of  the  Farnitare,  ke.  witii  reference  to  giving 
the  Lease,  and  that  he  had  in  coaieniplation  an  enjojment  of  the  Honse  mth 
the  Foinitnre,  ke, ;  and,  coaseqQeatlyy  the  Bequest  has  totallj  failed  bj 
die  change  of  Cironmstances. 

Declare  that  the  Widow  is  not  barred  of  her  Distribatire  Share  of  the 
wnfispceed  of  residue  of  the  Testator^s  Personal  Estate,  and  that  she  is  not 
entitled  to  any  part  of  the  Fomltm,  ho. 


Tabvik  V,  Badvobd, 

18S3  :  19th  February. — Tmant  inTail—Reawen/.—IU$uUing  Use, 

If  •  TBMUiliA  Tua  udhn  •  Rtooviiy.  aei  Mam  Ufa  which  iM  void,  ho  doM  not  take  Uek 
IB  ErttM  Tan,  bm  o  BiMt  la  F«0. 

JonN  Radford,  being  seised  in  Fee  of  the  Advowson  of  the  Rectory  of 
Jtopfardy  in  the  County  of  Devon  f  on  his  Marriage  in  1763,  settled  it  on  him> 
self  for  life,  with  Remainder  to  the  use  of  all  and  every,  or  such  one  or 
more  of  the  Sons  of  the  Marriage,  for  such  Estate,  not  exceeding  an  Estate 
in  Tail  Male,  and  in  enoh  Shares,  ke.  as  Meu^ord  and  his  intended  Wife 

(A)  4  Bro.  C.  C.  587. 
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1833.— Tanner  v.  Radford. 

sboald,  daring  their  joint  lires,  appoint ;  and,  m  default  thereof,  and  ia  case 
Batitford  should  survive  hie  iutetided  Wife»  to  the  use  of  all  and  eYeiy,  or  such 
one  or  more  of  the  Sons  of  the  Marriage^  for  such  Bstate  not  ex* 
[  *22  ]   ceeding  an  Estate  m  Tail  Bfale,  and  in  such  Shares  and  *Propo^ 
tions»  and  with  or  without  power  of  Revocation,  as  j?a((f0rd  should 
after  his  Wife's  death,  hj  Deed»  or  by  his  Will,  to  be  executed  and  attested 
as  therein  mentioaed,  appoint ;  and,  in  defiiult  thereof^  to  the  use  of  the 
first  and  other  Sons  of  the  Marriages  successtvelj  in  Tail  Male,  with  Re- 
mainder to  the  use  of  the  Daughters  of  the  Marriage,  as  Tenants  in  common 
in  Tail,  with  Cross  Remainders  in  Tail,  with  Remainder  to  the  use  oi  Sad- 
ford,  his  Heirs  and  Assigns  for  ever. 

There  was  Issue  of  the  Marriage  two  Sons,  Jolm^  who  died  an  In&nt  in 
the  lifetime  of  bis  Father  and  Mother,  and  WUUamy  who  wss  the  Testator 
in  the  Cause,  and  two  Daughters.  Mrs.  Macfford  died  in  the  year  1770, 
leaving  her  Husband  surviving. 

By  Indentures  of  Lease  and  Release,  dated  the  7th  and  8th  of  Koyember 
1790,  and  made  between  John  Radford^  and  WUUam  Radford  therein  de- 
scribed as  Son  and  Heir  Apparent  aiJohn  Ra^ord^  of  the  first  part,  Nalh. 
Batten  of  the  second  part,  and  Arundel  Radford^  Clerk,  of  the  third  purt: 
It  was  witnessed  that,  for  barring  and  docking  all  Estates  Tail  and  Re- 
mainders thereupon  expectant  of  and  m  the  Advowson  and  other  Heredit- 
aments thereinafter  mentioned,  and  for  assuring  the  [same  to  the  Uses  afters 
mentioned,  John  Radford  and  Wm,  Radford  conveyed  and  appointed  unto 
and  to  the  nse  of  Batten^  in  Fee,  (together  with  other  Hereditaments)  the 
Advowson  of  Lapford^  then  in  possession  of  John  Radford  as  the  then  Iq> 
cumbent  thereof,  to  the  intent  that  he  might  become  Tenant  of  the  Freehold, 
in  order  to  the  suflfering  a  common  Recovery,  the  Uses  whereof  were  there- 
by declared  to  he,  so  fiir  as  concerned  the  Advowson,  upon 
[  *28  ]  Trust  *that  Amndtl  Ra^ord  and  his  Heirs  should,  at  all  times 
thereafter,  when  and  so  often  as  the  Rectory  of  Lapford  should 
become  vscant  by  the  Death,  [Resignation,  or  otherwise,  of  the  then  pre- 
sent or  any  future  locumbent,  nominating  and  present  Wm.  Radford,  if  ho 
should  be  then  iu  Priest's  Orders,  to  the  Rectory  aforesaid,  or,  if  he  should 
be  then  dead,  then  upon  Trust  to  present  the  first  and  other  jSons,  or  Issue 
Male  of  the  Body  of  Wm.  Radford^  as  they  and  every  of  thcin  respectively 
should  be  in  seniority  of  age  and  priority  of  birth,  and  ulicti  TispCi'tivdy 
legally  and  duly  qualified  to  be  nominated  and  presented  ihcrdo^  or,  in  case 
such  eldest  or  other  Sou  or  Issuo  Male  of  Wm.  Radford  should,  by  reason 
of  nonage  or  otherwise,  be  incapacitated  of  being  presented  to  the  Rectory, 
then  Arundel  Radford^  or  liis  Heirs,  should,  in  the  meantime  and  before 
such  iucapacity  should  be  removed,  prescuC  such  other  of  Uie  Sons  or  Issue 
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M:ilo  of  John  Radford  that  should  be  tlicu  living  mul  duly  (jualified  to  fill 
auj'  sMcli  Vacancy  S  )  liappeaing,  as  Wm.  Radford,  by  any  DceJ  or  Instru- 
mont  in  Writing,  or  by  bis  last  Will  and  Tf stnrcnt  in  "Writing,  under  Lis 
Hand  and  Seal,  duly  cxecui'cd  in  the  preonce  of  and  aUcstcil  by  three  of 
more  credible  Witnesses,  should  direct  and  appoint,  and,  for  want  of  such 
appointment,  then  upon  Trust  that  Arundel  Radford  and  his  Heirs  should 
present  to  the  Rectory  such  other  of  the  Sons  or  Issue  Jklale  of  John  Rad- 
ford, as  the  eldest  Son  of  Wm.  Radford  who  should  live  to  survive  hiaii 
should  appoint,  during  all  such  time  and  no  longer  than  such  eldest  or  Other 
Son  or  Issue  M&le  of  fVm.  Radford  should,  by  nonage  or  otherwise,  be 
incapable  of  being  presented  thereto,  Arundel  Radford  or  his 
Heirs  taking  a  Bond  in  a  Bufl[iclent  Penalty,  or  other  Le;:^al*;^o-  [  *24  ] 
cnrity  of  such  Son  or  Issoe  Male  of  John  Mae{ford  as  should  be 
presented  theretO)  to  resign  the  same  to  a  Son  or  Issue  Male  oi-Wm.  Rid 
ford,  as  soon  as  such  Son  or  Issue  Male  of  Wm.  Radford  should  be  capable 
of  holding  the  same  Rectory,  and  so,  from  time  to  time,  as  long  as  any  Issue 
Male  descending  from  Wm.  Radford  should  be  living  and  capable  of  holding 
the  Rectory,  and,  for  want  of  Issue  Male,  descendants  of  Wm.  Rakford,  or 
there  being  soch«  and  all  of  them  should  die  and  become  totally  extinct,  in 
Trust  to  conve}'  and  assure  tlic  Ad^'o^son  unto  and  to  the  Use  of  the  right 
Heirs  and  Assigns  of  John  Raclford  for  ever,  and  for  no  other  use.  intent^ 
»  purpose  v^Uoever. 

The  Recovery  was  dolj  suffered  in  Michaelmas  Term,  in  the  31st  year 
of  Geo  3. 

John  Racffordf  by  his  Will  dated  the  20  -h  of  December  1792,  after  reci- 
ting that  he,  or  Arundel  Radford  in  Trust  for  him  and  his  Heirs,  was  seised 
of  the  Reversion  of  the  Advowson  of  Lapfordy  expectant  on  the  death  of 
bis  Son  WiUiam  without  leaving  Issue  Male  of  his  body,  devised,  directed 
and  appointed  that  Jlnindel  illa<{^or<}  and  bis  Heirs,  should  stand  seised  of 
the  Reversion,  on  sncb  oontingenoy  happening,  to  the  use  of  certain  Trus- 
tees therein  named,  for  the  Term  of  400  years,  and,  after  the  expiration 
thereof,  and,  in  the  meantime,  sobjeet  thereto,  to  the  nse  of  the  Testator's 
eldest  Son,  Jamee  Baetford,  by  bis  second  Wife,  for  life,  with  Bemaindeis 
to  bis  first  and  other  Sons  in  Tail  Male,  with  Remainders  to  the  TestatorV 
other  Sons  by  hb  then  Wife  sacceSbively  for  life,  with  Remain- 
ders to  their  Sons  in  Tail  Msle :  and  be  declared  the  Trast  of  *tho  [  ] 
Term  to  be  for  raismg  1,000^.  for  his  yonnger  Sons  by  his  then 
Wife. 

miHam  jRa4^ori  survived  bis  Faiher  John  Jtadford^md^  by  bis  WiQ 
dated  tbe  24th  of  April  1821,  directed  that,  if  bis  Son  John  Arundel  Rad- 
ford should  obt^  Holy  Oideis  and  become  a  Priest,  then  he  should  take 
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the  Rectory  of  Xa/i/brd  to  him  and  his  Heirs  for  ever  ;  but,  if  he  should 
not  obtain  Holy  Orders,  then  the  Testator  gave  the  Rectorj  to  his  Son 
CharUi  and  his'  Heirs. 

John  Arundel  Radford  took  Orders  and  was  instituted  to  the  Rectory. 

The  Bill  was  filed  by  Creditors  of  WilUam  Radford^  against  his  Widow 
and  Children:  and,  by  the  Decree  made  on  the  hearing  of  the  Cause,  the 
3Iaster  was  ordered  to  inquire  and  state  what  Real  Estates  the  Testator, 
William  Ra^wdy  died  seised  and  possessed  of. 

The  Maiter  reported  that  the  Defendant,  Johi  A.  Radford^  had  submitted 
before  him,  that  the  Testator,  William  Madford,  was  Tenant  for  his  own  life 
of  the  Advowson  Lapford,  und  that  such  Estate  for  Life  detennined,  there- 
fore,  with  the  Testator's  life  ;  and  that  the  Advowson,  although  specificaU/ 
devised  by  the  Testator's  Will,  did  not  pass  by  such  devise,  but  that,  imme. 
diately  upon  the  decease  of  the  Testator,  the  Defendant  John  A.  Radford 
became  seised  of  it  as  Tenant  in  Tail :  but  the  Master  found  that  the  Testa- 
tor, Wm.  Radford,  died  seised  in  Fee  of  the  Advowson,  discharged  of  the 

Land  Tax  which  had  been  redeemed  by  him. 
[  *26  ]         V.  A.  Eadford  excepted  to  the  Report. 

It  having  been  agreed  that  a  Case  should  not  be  stated  for  the 
opinion  of  a  Court  of  Law,  but  that  the  question  ehonld  be  decided  by  the 
Vtce-ChaneeUarf 

Sir  JB,  Sugdm  and  Mr.  BtamtM^  b  support  of  the  Exception,  said  diat, 
if  any  of  the  Limitations  in  the  Rooorery  Deed  of  1790,  were  too  remote, 
the  Court  was  at  liberty  to  reject  them,  and  to  hdd  that  TFiKtom  Ba^crdtsioi. 
an  Estate  Tail,  thereby  sacrificing  the  particular  Intent  to  the  general  intent* 

But  His  EmoT  havmg  said  that  it  was  quite  impossible  to  sup- 
port any  of  the  Trusts^  except  the  first  (a),  *and  the  Counsel  Imv-    [  *27  ] 
bg  so  admitted,  they  then  contended  that,  -as  the  Limitatiotta 

(a)  The  folknrlog  opiniom  were  given  by  the  Comtitl  who  weie  consolted  by  the  Plain- 
tiffs. 

"7b/jn  licidford,  by  his  Will  of  the  20ih  December  1792,  after  baring  rested  the  Legal  Ff* 
of  the  Advowsoo  iu  Uie  Trustee,  attempts  to  entail,  not  the  Advowsoa  itself  or  the  right  of 
preMDtinf  ,  bat  the  rishft  of  being  preseatcd.  The  iint  Tkntt  decland  girea  IFai.  Radford 
the  ri^'Iit  of  being  nominated  to  the  liring,  and  is  ralid.  The  inbaequenl  Tnista  were  intend* 
e<l  to  lix  the  Persons  who  shonKt  he  noroioatcd,  snccessirely,  to  the  Living,  after  the  death  of 
Wm.  Radfi/rd,  anri  appear  to  me  to  he  all  of  thorn  void.  The  Trnst, '  for  the  First  aiid  other 
Sons  or  Issue  Male  of  the  Body  of  Wm.  liadford'  is  Toid»  Fint,  i>ecauBC,  in  words,  it  giree, 
and  was  Intended  to  give  to  all  the  Individttab  iododed  in  an  indefinite  Iiine  of  Issne^  the 
right  of  being  presented,  eaceenirely,  to  this  Reetoiy.  Seeondlj,  hecanee  it  Is  ft  T^t  to 
take  effort  rit  a  time  which  may  exceed  Li  res  in  being  and  21  Years  afterwards ;  Ibr  it  is  a 
Trust  iu  favour  of  a  eiass  which  includes  Pcreons  nnbom,  and  those  unborn  Persons  ronld 
not  posstblj  be  qoalifiod  to  be  presented  within  21  Years  from  their  Birth ;  the  Canons  of  the 
Cbiiidi  oot  psnnitting  anj  one  to  be  admitled  into  Deacon's  Orders,  before  the  age  of  23,  or 
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declared  by  tbc  itecoverjr  J>«ody  bad  I'nWcd,  the  prior  Liinitailoasmost  be  licld 
to  be  restored,  as  it  must  be  presumed  Umttiic  Parties  to  tbc  Kecovery,  did  not 
intend  to  defeat  the  old  Settlement,  except  for  the  purpose  orgivin;^  cflect  to 
tho  new  one:  tbat  the  ultimate  Liruit.ition  in  tlio  Deed  of  1700  being, 
Unto  and  to  the  use  of  the  right  Ilcirs  and  Assigns  of  Jofm  Uad/ord  fur 
ever,  and/or  no  other  itsc,  intent  or  purpose  vhat.^ocver,^'  it  was  imposibie 
to  imply,  against  that  declaration,  any  Use  or  Estuij  that  vroald  deprive 
«7l  RaJfurd  of  bia  Bevcrslon  in  Fee:  that,  in  all  the  old  Cases,  it  was  laid 
down  that,  if  a  man  suffers  a  Recovery  or  levies  a  Fine  nn  I  limits  no 
Use,  it  shall  enure  to  the  old  or  former  Uses  (Q  ;  and  althougby  in 

to  lie  ordained  Priest,  bcfurc  24.  This  Trust,  thcroTore,  fiitlt  witfain  the  principle  of  Prccior  r. 
Thf.  BiJio/i  of  Diilh  und  Wdh,  2  II  Blacks.  358.  The  ue.\t  two  Trusts  (the  one  giving  lI'iV- 
J:a-:-}  RnJfj  d  ii  Power  of  nppointinjj,  tintl  ths  other  ivoviflin^  for  n  dcfaull  of  Ai>i>ointmcnt) 
arc  ru.vJc  con:in;;cn:  on  an  cvjiit,  wliich,  I  apprehju'l,  tlitl  not  occur,  and,  therefore,  liicv  do 
nvt  come  into  quMtton.  Bat,  even  if  Aese  events  liul  happened^  atill  these  Trasts,  for  rea*- 
son*  similar  to  those  ahovc  staled,  would  be  void.  The  hitter  of  them  ii  also  yiliatcd  by  the 
CI.  iiM"  for  t..!%in;,'  a  llond  of  llesignntion,  whiili,  according  to  the  jiulgincnt  pronounrcd  by 
the  House  of  Lordi»  in  Flttchcr  v.  Lord  Sondes,  wonld  h"  s'*monia  ;il  nnd  void.  There  being 
no  viili'J  Girt  to  the  Issuo  M<ilc  of  M^'illicm  Iia  (ford,  the  nltimatc  Limitation  over  upon  Toiluro 
.  of  bis  Tssao  Male,  is  void  also,  as  bdng  too  remote.  Alt  these  Tmsts  being  void,  it  follows 
that  D'ili'nna  P^ndford  took  110  Estate  in  tho  Rectory  and  Advowson  nndcr  the  Uses  and 
Trusts  nf  [111-  1^(0,1  of  Novt'iiib  r  1790,  except  the  personal  ri;;lit  of  being  himself  rrominatcd 
to  ihc  Living,  whenever  it  should  become  vacant,  and,  snl<jcct  to  that  right,  tliC  ecjuimblc  In- 
forest  in  the  Adwiraon  (Ju/m  lludford  having,  as  I  suppose,  been  at  the  time  of  tho  Becovcry, 
^nant  for  Life,  Remainder  to  WHUam  ia  Tail,)  reanltcd  to  John  Ba^ord  for  Life,  Bemaia- 
der  to  n'j7/<  im  in  Fee." 

Anot!icr  Coun^fl  Ttho^o  ophuon  was  taken  for  the  riiiintifTs,  expressed  himself  as  follows, 
**  In  my  opinion  thii  Advowson  belonged  to  WiUiam  Itadjuid,  by  irsulting  Trust  consequen- 
tial on  Ilia  Owaerahip  nnder  tho  Ealato  Tail  which  existed  prior  to  hia  Bccoveiy.  No  Estate 
Tail  was  ctealcd  ly  llic  Beeovery  Deed.  The  Tnists  do  not  conespoiid  with  an  TstMc  Tail, 
even  if  the  Court  could  execute  tl.cm  Ci.prcs.  In  my  opinion  the  limitatioit  over  to  the  light 
Heirs  of  Jolin  Padfoid,  v,a^,  in  its  inception,  void." 

One  of  the  Counsel  consulted  for  tlic  Defendants,  said  he  npp;xhcndcd  that  the  Trusts  dc- 
dared  hy  tho  Recovery  Deed,  ircrovoid,  and,  if  so  that  the  Fee  resulted  to  Wittiam  Badfwd 
in  Equity.  Bnt^  in  Oiia  partkvlar  Case,  he  irns  iadined  to  think  that  the  Use  would  resvlt,  in 
Equity,  aeoording  to  tho  former  States }  and,  if  so,  that  Jok»  Anmdel  Radford  was  Tenant  ia 
Tail, 

Another  of  the  Coonscl  consulted  for  the  same  Parties,  was  of  opinion  that,  subject  to  the 
Tnist  to  present  ¥mkm  Radfvrd  (which  alone  was  valid)  the  beneflciat  Interest  in  the  Ad- 
vowson, resnltod  to  X  Bad^M^  fer  Life,  Remainder  to  Waiiam  RadfM,  for  a  Base  Fee,  Bo- 

version  to  WiUiam  Radford  in  Fee. 

2  Roll's  Ab.  789.  Dunj  v.  Taylor,  Godh.  179.  Walhr  v.  Hnowe,  Palm.  359.  Argd  v. 
Chent'j,  Latch  82.  '  Armstnnri  v.  Wholeset/,  2  Wils.  19.  Gilb.  Uses,  Sugden*a  edit,  lia  119. 
Bte  al*o  I  Creise*s  Dig.  451 ,  452, 459.  It  was  said,  !>y  Sir  E.  Sugdtn,  in  the  coorso  of  the  av 
gnmcnt,  th.nt  the  Case  of  Nightingale  v.  EarlFerrerx,  r.  W.  206,  was  notanauthoiity  for  the 
proposition  lalil  down  liv  Mr.  Cnd^f,  "  that.  v.licrc  n  TiTiant  in  Tail  -<^nner?  i\  Common  Kecov- 
ery, without  any  Dcclarntion  of  Usea,  the  resulting  Use  is  to  him  in  i'cc  Simple,"  for  the  only 
qncstion  in  that  case,  was  whether  the  Uses  were  we'.l  raised  by  tho  marriage  Articles;  and  it 
appeared  that  the  Renainder'man  had  given  a  Snm  of  Honey  to  the  Earl  nnd  Conntess  of 
Nerthampfon,  to  join  in  a  Tine  and  Eeeovery  to  ic^aettle  dio  Eatalc. 
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[  *29  )  tone  •rac  lern  Cases,  it  had  been  held  that  where  a  Father,  Ten- 
ant for  Life,  and  his  Son,  Tenant  in  Tail,  suffer  a  Recovery  wad 
declare  no  Uses,  the  Father  takes  back  an  £stata  for  Life,  and  the  Son  an 
Estate  in  Fee,  those  Oases  had  no  bearing  upon  the  present,  where  the  Usee 
declared  were  at  variance  with  ibe  Uses  implied,  and  it  was  not  the  intention 
of  ^e  Parties  to  gife,  to  the  Son,  an  Estate  in  Fee ;  bat,  the  Uses  declared 
being  Told,the  RecOTeiy  must  b«  held  to  enure  to  the  Uses  of  the  fbnner 
Settlement;  and,  consequently,  the  Exceptioii  must  bo  nllowcd. 

Mr.  £kiii^  and  Mr.  Jamta  Muudl  sppeued  for  the  Plaintifisr  in  espport 
cf  the  Report. 

liie  Vice  CHAFOBLLOft: 

Tb»  neuuDg  ol£  tiie  exprevion,  fonnd  m  llio  old  OaaaSy  tbat^  where  a  He- 
ooveiy  10  saifored  iritboat  aoj  Use  being  liaaited,  it  entires  to  the  old  Use 
ii,  I  conceiFe,  that  the  Use  resnlts  to  the  fennsr  Owner ;  and,  in  that  aense^ 
it  is  Hie  <ad  Use  (e). 

Where  Ae  Arties  to  a  Beoorety  declare  Uses  whieh  are  yeid, 
[  *dO  ]  thej  have,  in  Lav*  dene  aothiiig  at  all.  The  *dbet  of  a  Roeove- 
17  snffbred  bj  a  Tenant  in  Tail,  withent  any  dedatatien  of  Uae,  is 
toenbrgethe  Estate  Tbil  intoa  Fee;  and^ifUsssor  Trusts  are  deelarecl 
which  cannot  tsle  eiftck,  the  effeet  is,  mefdy,  to  Utkit  the  Fee  in  Ihe  Tea- 
sntinTUl. 

Inmyopisienthtpeiiit  isslMr;  tudtihe  IhBoeption  nnst  bt  ofernM. 


AVOBLEi  V.  'WnrooiCBB. 

1833  :  20th  Febmarf.— Dmurrfr  Bill  of  Ditcovfry.^Pleadin^. 

A  BOl  praying  Discoverj,  and  conclnding  with  the  Prayer  for  GnMralSclief,  is  a  BUI  for  Re- 
lief. Bat  if  wwdt  idaplsd  to  a  BiU  fbr  Balici;  an  aicd  ia  ibelk^  of  Amcm  oolj,  it  ^ 
ft  Hm  of  Dkemj. 


Upon  the  argument  of  a  Demurrer,  one  qnestion  was,  whether  the 
Prayer  for  General  Relief,  if  found  in  a  Bill  which,  in  other  respects,  WSS  a 
BiU  of  X^iscoreiy  only,  did  not,  of  itself,  make  it  a  BiU  for  iUIiet 

(c)  ABecoTery  anffcrcd  of  an  Estate  in  Fc«,doefi  not  alter  the  descent.  AM  Bvriw 
IMe&tSI.  Atiii,if  oTeBOBtiaTkUbjDeMcat  erjMrleilbfeni^cuflcr^  Rccotcij which 
enures  to  the  nsc  of  himself  in  Fee,  tbeconM  of  Dciceiit  is  aol  dterad.  8m  Martim  t  fifmri 

an,  ^T.  K  io7,  v.rAr.   7hf  y,  Ba/c/u>ere,  Hid.  104.  AttfM< 
in  GilU  oa  Vm,  Si^«q'j  c<iit.  12S,iMto. 


Digitized  by  Googl 


CASBS  IN  CHANCEBT« 


82 


Sir  JF.  iS^eii  and  Mr.  fr(attfr,miqiporkof  the  I)«iwiR«r,dtod.AjN^ 

Bfr.  JSmgihty  Mr.  Pr^mn^  Mr.  iMcf,  nd  Mr.  iKdbfNiy  in  SMpportaf 
the  ^1,  cited  A^mdim  t.  ^SMi  <Q. 
The  Yiob-Ghaiioiukmi  : 

The  Prajer  for  Qeneftl  Belief  ie  Imerted  by  Cowel;  and,  if  it  ie  foond 
Ib  ft  Bin  whiehy  itt  other  reepeots,  eeekf  Diicoveiy  enlj,  it  cenTerts  the  Bill 
into  a  ^  for  BelieCi  Bat  the  werda,  in  the  Pmjer  of  Prooev: 

To  itaidte  and  abide  aveh  Older  aadDeeree,  to."  are  *iiiaerted  [*81] 
tj  the  €lerlc»  aad»  therefoie,  do  not  make  it  a      Ibr  Belief: 

In  ofoiy  Gaae,  it  oo^t  to  appear,  most  dialinetlj,  irhether  the  Bill  se  fot 
Belief  or  for  Diaeoveiyoiilj;  for,  if  thatMatter  ia  left  in  do«bty  the  Defeod- 
cut  mey  i^at  in  hiaAnawor,  and  then  the  Flamtiff  nay  amend  hiaBUlby 
prajuig  specifio  BeliefL  The  general  opinion  of  the  fkofonioa  ma  againat 
die  deeiaion  in  Brm^dm  t.  i9«Mb. 

I  irifi,  howefor,  aOeir  the  Plaintiff  in  thiaCaaa  ta  aMd  hia  Bill,  by  at^ 

iag  out  the  Pcayar  for  Qenanl  Belief^ 


Exxon  V.  Soon. 

J,  haviag  recdfid  HoaiM  toB.  priratelj,  and  withovtany  comTnanication  with  B., 

prepared  and  executed  a  Mortfr«c:^  to  Mm  for  the  amount    A.  retained  iho  Deed  in  his  cus- 
tody for  1 2  Y<'ar6,  and  then  dieU  insotvcnt.   After  his  death,  the  Deed  was  diacorered  in  a 
Ches(  containing  bis  TiUe^eods.  Held  that  tb*  Deed  «M  aoln  Ibaow,  tea  being  ao 
«fld«Ma  !•  show  thiU  il  liM  eEMMd  •eediileuqi^  b^ 
ead  nM  good  •gaiul  ^«  GMlHii 

L.  HAiiPsrf>r,  n  l^anker  and  Solicitor,  wag,  under  his  Marriage  Settlement 
dated  id  1786,  Tenant  for  Life  of  certain  Estates  in  Becifordsldre,  with  re- 
mainder to  his  Daughters  in  ice  ;  and  the  Trustees  of  the  Settlement  were 
empowered,  with  the  consent  of  the  Tenant  for  Life,  to  sell  the  Estates  and 
lay  out  the  Purchase-money  in  the  purchase  of  other  Estr.tcs  to  he  settled  to 
the  aame  ITses  ;  and,  in  the  meantime,  the  Purchase-money  ^vas  to  be  invest- 
ed iQ  Government  or  Real  Securities.  In  1809,  1810,  k  lbl2,  Edward 
Mampton,  the  brother  of  L.  Hampson,  and  the  surviving  Trustee 
of  the  •Settlement,  at  the  request  of  L.  ffampsoUy  sold  certain  [  •82  ] 
|iartB  of  the  settled  Estates,  and  the  Porchase-monies  were  paid  in- 

(o)  1  Yoaagei  190.  W  j«» 
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1S33.— Exton  8colt* 

to  L.  IIamp9on''8  Bank,  to  on  Account  IniUuled, "  Messrs.  L,  Bamp- 
ion^  Trust  Money."  Tho  Monies  so  paid  in,  were  ofterwaids  invested  in 
the  purcliasG  of  Navy  Five  per  Cents,  in  tho  name  of  L,  ITampBon  alone, 
nnd,  between  January  anil  August  in  1812,  he  sold  oat  part  of  the  Stock, 
ani  in  December  1814,  he  sold  out  the  remainder,  anwunting  to  5,000^ 

In  July  1811  and  December  1812,  />.  Eamp$on*8  two  Daughters  married, 
and  Sir  John  Filmcr  and  Michard  Gilpin  were  the  Trastees  of  their  Setp 
tlements. 

By  an  Indenture,  dated  the  18th  of  December  1812,  and  expressed  to  be 
made  between  L.  Uampgon  of  the  one  part,  and  SircTbAn  Filmer  and  Sieh' 
ard  Glfjdn  (who  were  described  as  Trustees  named  in  the  Settlements  made 

previous  to  and  upon  the  Marria;»es  of  tlic  two  Daughters  of  L.  Hawpso/iy 
by  Frances,  his  lato  Wife,  deceased,)  of  the  other  part ;  after  reciting  that 
the  Sum  of  5,000/.,  the  net  money  arising  from  tlio  sale  of  the  part  of  the 
selUed  Estates  in  the  County  of  Bedford  comprised  in  the  Settlement  mado 
upon  tho  Marriage  of  L.  Hampton,  with  Frances,  his  late  Wife,  was  paid  to 
and  received  by  HampHOUy  and  was  then  in  his  hands,  as  he  thereby  admit- 
ted and  acknowledged,  and  that  JIampson,  previous  to  the  Marriages  of  his 
DauLjlitcrs,  undertook  and  agreed  to  execute  a  Jlorfi/ai/r^  to  F'dmer  and  Gil- 
pin, of  the  Messuages,  Lands  and  llen  Jitamoits  tin  rv'inafter  mentioned 
and  d<:sci-i(>t\2,f9r  securinff  the  pannicnt  to  them  of  the  said  Sam  of  5,000^ 
upon  the  Trusts  and  for  tlie  purposes  of  the  Sctilemonts  made  pre- 
[  *8o  ]  vious  to  the  ^latrlagcs  of  his  said  Daughters:  It  was  'witnessed 
that,  in  consideration  of  tho  Premises.  a;.u  for  better  securing  tho 
repayment  of  the  5,000/.  to  Filmcr  and  G ilj.in  upon  the  Trusts  and  for  the 
Purposes  aforcsaiJ,  JIampson  deraised  to  them,  all  lu^  ^Messuages,  Lands, 
Hereditaments  and  Real  Estates  whatsoever,  situate  in  tho  Parishes  of  Luton 
and  Caddinr/ton.  in  tho  County  oi  Bedford,  then  in  the  possession  or  occupa- 
tion of  him  and  his  Tenaaitj,  lor  the  Term  (  f  500  years,  subject  to  redcmp. 
tion  on  payment  by  Uampson  to  Fihwn'  and  Gilpin,  of  the  Sura  of  5,000/.^ 
with  lawful  Interest  for  tho  sauic  Jrom  thenepfj,  (h,  uyon  the  Trusts  and  for 
the  Purposes  aforesaid  ;  and  Hampson  covenaiitcd  with  Fihiu  r  and  Gi'})in^ 
to  pay  to  them  the  5,0001.  and  Interest  accordingly  :  and,  by  a  Bond  of  even 
date,  he  became  boond  to  them  in  10,000/.,  conditioned  for  payment  of  tho 
6,000/.  with  lawful  Interest^  on  the  18th  of  July  tlicn  next. 

In  March  1824  Bampion  died  insolvent  and  iutcstute  :  and  a  Suit  was 
shortly  afterwards  instituted,  by  two  of  his  Creditors  on  belialf  of  thetnselves 
ud  bis  other  Creditors,  to  have  his  Estate  applied  in  Payment  of  his  Debts. 
Che  usual  Decree  having  tesn  made,  Sit  John  Filmer  and  Richard  Gilpin 
ibdmed,  before  tho  MauUr^  to  bo  paid  the  6,000/.  secured  by  the  Boud  and 
lortgage,  as  %  Debt  das  from  the  Testator  at  his  decease. 


Digitized  by  Google 


CASES  m  CHAI^CEBY 


85 


l833.->Extou  T  Scott. 

Sir  J.  Filmer  made  an  Affidavit  in  support  of  tbe  Otaim,  atatiDg  that 
Eampson  was,  at  bis  death,  indebted  to  him  and  Q-Ujnn  in  5,000/.,  being  the 
net  Moacjr  arising  from  tho  SalA  of  part  of  the  Estatea  comprised  in  Mamp^ 
$on*9  Marriage  Settlement,  which  was  paid  to  andteceiyed  by  him ; 
in  cocsideration  whereof  he  agreed  to  *exeeate  tbe  Bond  and  Mort*  [  *34  ] 
gage,  for  secaring  the  repayment  thereof  to  FUmer  and  O^ilpin  as 
Trustees  of  the  Settlements  made  on  tho  Marriages  of  his  Daughters,  upon 
Trhom  the  Estates  would  have  descended  if  they  had  not  been  sold,  and  that 
he  executed  the  Bond  and  Mortgage  in  pursuance  of  that  Agreement ;  and 
that  the  5,000/.,  with  latQrest  from  Hampson^ 8  (£ca^A,  rcmaiued  due  frouihis 

It  appeared,  by  tlic  Evidence  in  opposition  to  the  Claim,  t!iat  tlio  Bond 
and  Mortjrn^ic  were  prlv;\t.ly  prepared  by  II naps  >n  himself,  and  wei  o  in  his 
own  handwriting;  that  they  wero  executed  by  him  in  liia  private  ODfioc,  and 
■when  no  one  was  present  except  himself  and  the  Clerk  who  attested  his  exe- 
cution ;  that,  a  few  days  after  his  death,  they  were  found  in  an  Iron  Chest, 
in  his  Bed-room,  containin.:  tho  Title  cleoda  relatin;!:  to  the  Mortjiaged  Pre- 
mises  and  other  Estates,  whicli  were  tied  up  in  bundles  separate  from  the 
Bond  and  Mortgage-deed  ;  and  that,  before  Jlampmns  death,  the  existence 
of  those  Instruments  was  not  known  to  tho  Persons  to  whom  tlicy  were  exe- 
cuted, or  to  anv  of  tho  Persons  interested  under  the  same:  and  one  of  tlie 
Witnesses,  who  had  been  a  Partner  with  JIampson  in  his  Banking  business, 
deposed  that,  on  tho  18th  of  December  1812,  Hamp&on  was  indebted  to 
certain  Persons  in  Bums  amounting  to  3.600/.,  which  still  remained  unpaid, 
and  that,  on  the  same  day,  IltwipsoHf  as  tlie  Witness  believed,  was  insolvent. 

The  Mastrr  having  reported  that  the  Load  and  ^lortgage  were,  in  his 
opinion,  void  against  Mampson'a  Creditors,  Filmer  and  Gilpin  excepted  to 
the  Report. 

•Sir      Sugdm  and  M.  Thompson,  in  support  of  the  Excep-    [  "SS  ] 

tions  : 

At  the  time  when  X.  Hampton  executed  the  Bond  and  Mortgage-deed 
he  had  received  the  whole  of  the  Trust-money ;  and  lie  had  in  his  hands 
5,000^.  part  of  it.  By  getting  the  Fund  Into  hia  po.ssession,  he  constituted 
himself  a  Trustee  of  it.  It  was  ear  marked  as  a  Trust  Fund :  no  Creditor 
could  have  claimed  it.  Tho  moment  tliat  he  assumed  the  character  of  a 
Trustee,  this  Court  would  give  legal  validity  to  all  acts  done  by  him,  which 
ho  might  have  been  compelled  to  do.  By  the  Settlement  of  178(3,  tho 
Monies,  until  they  w  ere  reinvested  in  the  purcliasc  of  Lands,  were  to  he  laid 
oui  on  (fovernment  or  Real  Securities  ;  and  Ilampson  having  the  Money  in 
his  hands,  and  before  he  dealt  wi;h  it  gave  a  real  SecurUv  arcordinLrly, 
His  assets  were  increased  b/  the  amount  of  the  Monejr  for  which  he  gave 
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the  Security  ;  and  his  Creditors  have  had  the  full  benefit  of  it.  As  there 
tras  a  Legal  and  Equitable  obligation  to  do  the  act,  and  a  sufScient  con* 
sideration,  it  cannot  be  said  that  iho  Deed  was  voluntary:  therefore  tbo 
evidence  that  ITampson^  when  he  made  the  Mortgage,  owed  Debts  to  the 
amount  of  ;J,000^.  or  4,000?.,  which  are  still  unpaid,  is  of  no  importance. 

Sir  John  Filmer,  in  his  Affidavit,  states  that  HampiOHf  in  consideration  of 
his  being  indebted  to  him  and  Gilpin  in  respect  of  the  5,000^.,  ai^reed  to 
execute  the  Bond  and  Mortgage  to  them ;  and  that  he  executed  tho  Bond 
and  Mortgage  in  pursuance  of  such  Agreement;  and  the  Deed  recites  that 
Sampson  had  so  agreed.  The  mere  circumstance  that  he  retained 
[  *86  ]  the  Deed  in  his  custody,  *does  not  affect  its  vaUdltjr.  XuM 
Wilkinson  (a)  ;  Doe  v.  Knight  (5). 

Mr.  Kni'tht        Mr.  Turnery  for  the  Plaintitfs,  in  support  of  the  Report: 

There  are  two  questions  in  this  Case  :  1st.  Whether  the  delivery  of  the 
Deed  was  sufficient  to  constitute  it  a  complete  Deed:  2d.  Whether  it  is  not 
void  under  13  Eliz.  c.  5. 

A  Deed,  althou-li  formnllv  sealed,  delivered  and  attested,  may  be  an 
Escrow.  Eotii  the  olJ  and  the  modern  Cases  have  decided  that,  upon  all 
the  circumstances  of  the  Case  taken  together,  it  is  a  question  for  a  Jury 
whether  there  has  been  a  complete  delivery  of  a  Deed.  Johnson  v.  Bal:er 
(<?).  That  Case  proves  that,  theagh  nothing  is  said  by  a  Party  to  a  J)ecd 
at  the  time  of  execution,  he  is  not  precluded  from  showing  that  it  was  not 
finally  executed  as  a  complete  and  perfect  instrument.  Murray  v.  Lord 
Stair  (d).  If  the  intention  of  tlie  Grantor  in  this  Case,  when  he  executed 
the  Deed  and  placed  it  in  his  Chest,  was  to  retain  it  in  his  own  power,  the 
effect  will  be  the  same  as  if  he  had  executed  the  Deed  condi 

Knight  only  shows  that  the  circumstances  of  that  Caso  did  not  warrant 
Uie  conclusion  of  the  Jury.  That  Case  is  plainly  distinguishable  from  this. 
Here  the  Deed  was  prepared  and  engrossed  by  the  Grantor  himself,  and  was 
executed  by  him  in  the  presence  of  his  Clerk  only,  (no  Person  intended  to 
be  benefited  being  privy  to  it,)  and  was  kept  by  him  in  his  Chest 
£  'ST  ]  till  his  death.  In  "Dos  v.  Knight,  tho  Deed  was  delivered  to  a 
third  Pertoiiy  and  placed  out  of  the  control  of  the  Grantor,  with  a 
declaration  that  it  belonged  to  the  Grantee.  Here  the  Deed  never  was  out  of 
tbe  custody  of  tho  Grantor.  In  Naldred  Gilham  (e)^  there  was  no  ctr^ 
cmastanco  beyond  tho  retainer  of  the  Deed.  The  daebkna  in  Boughton  v. 
Boughton        and  Birch  t.  BlagroM  (jf)^  piooeeded  upon  tho  partionlar 

(e)  5  Tea.  S84.  (&)  5  Bam  k  Cren.  €71.  (c)  4  Barn.  &  Aid.  440. 

{d)  2  Bam.  &  Cress.  82.  Ser  pnrttrnlarly  pn^^s  S7,  S8.  (t)  1  P.  W.  iW.    M  iMT 

tho  obscrrationt  of  A^f^  J.  ou  this  Case  ia  ii  AuD.  4lCstl>.  iMy 
if)  lAtk.  621.  iai  Amb.  i64. 
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circaoisUutces  of  thoso  Cases.  The  first  Decree  id  this  CaiiM,  was  the  usual 
Decree  m  a  Creditor's  Suit,  directing  merely  the  common  inqtnrieB.  JFU' 
mer'i  Affidavit  was  carried  in  by  hlm^  as  a  mere  ordinary  Creditor,  under 
that  Decree.  The  Matter^  m  his  Report,  stated  the  special  circumstaneoi 
of  the  Claim,  without  coming  to  anj  oonelosion  as  to  its  validity  or  invalidity. 
Thc-u  a  suhsequent  Decretal  Order  was  pronounced,  directing,  specifically, 
the  MatUr  to  inquire  and  state  whether  the  Mortgage  and  Bond  were  valid* 
It  is  clear  that  DO  such  agreement  as  is  stated  bj  FUmer,  could  have  been 
made.  He  dees  not  say  that  there  was  any  agreement  with  him,  but  only 
that  it  was  agreed :  and  the  Kvidenoe  proves  that  there  could  ha?e  been  ao 
communication  between  bim  and  Uamp^tm. 

The  Mortgage  Deed  is  veiy  informally  prepared.   No  day  of  payment  la 
mentioned  in  the  Proviso  for  Bcdcmption  ;  and,  though  there  is 
notice  of  tbeTmsts,  no  Power  to  g^TO  Eeceiptsis  vested  in  the  *Mort>   [  "88  ] 
g^gees.  The  5,O00L  is  made  to  carry  Interest  from  the  date  of 
the  Deed,  although  Mampton  was  entitled  to  a  lafo  Interest  in  the  Estates. 

By  the  6th  Sect,  of  18th  Elii.,  a  CouTeyanee  will  not  bo  valid  as  against 
Creditors,  unless  it  be  made  dottd  jid$  and  for  valuable  Conndemtion.  A 
valnablo  Considerataott, «  honm  alone  ^1  not  do ;  they  must  both  con- 
•  eur.  Now  here  Ihe  Deed  was  seevetly  and  infi>nnally  made,  and  it  oontaini 
a  fiidso  redtal.  2V|ni«'f  Oase  (A).  JOwj.  Kni^  (%),  The  Grantor  re- 
mained in  possession  of  the  P^parif  eomprised  in  the  Bfortgage,  and  he  was 
m  a  state  of  Insolvency  at  the  time.  Ho  did  not  part  with  the  Deed,  but 
kept  it  in  lus  posseaioo  fa  12  years.  A  Court  of  Equity,  therefiMo,  would 
not  have  compelled  Urn  to  deliver  up  the  XiUo'doeds  to  the  Mbrtjg^gecs,  but 
wouM  haifo  said  Aat  the  Deed  nm  an  iaoanplete  inslnimant  Dmt^ 
Bsfyntefi  (A),  PUthHoA  v.  I^ysto-  (0« 

It  was  sidd  that  Smujpwn  did  not  touch  the  Misney  nntil  he  had  execute 
ihe  Mortgage ;  but  it  appears,  by  the  Svidtnce,  tbat,  before  August  1812, 
he  had  possessed  htmsdf  of  Sums  amounting  to  4,927^.,  eadosive  of  tho 
6,0001. 

Mr.  Rolfe  and  Mr.  BarUr^  appeared  for  Bamfmf^  Personal  Represen- 
tatives. 

Sir  B,  Sugden,  in  reply : 

The  Mortgage  Deed  was  not  an  Escrow*  Nothing  was  to  bo 
done  to  precede  its  operation ;  but  it  was  *iotended  to  operate  from  [  *39  ] 
|ta  eiecnlien.  Tho  Proviso  fiir  Redemption  is  quite  corrsct:  $ot 
Mamprnm  was  liable  to  be  called  upon  to  pay  the  Money  at  any  time,  and, 
therefore,  he  could  not  Bmit  the  timo  of  Payment.   If  he  was  not  called 

(A)  3  Co.  Bep.  80.  (i)  bee.  5  Uara.  4  CitM.  COS. 

(h)  9  fut.  857.  (i)  S  tf.  *  8.  S71. 
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upon,  lie,  Ijcini^  Tcuaut  for  Lite,  had  the  whole  of  his  Life  to  pay  it.  A 
voluntary  Deed  cannot  be  affected  under  the  13th  Ellz.,  uulesa  the  Grrintor, 
■when  ho  executed  it,  was  indebted  to  the  extetit  of  insokency :  here  the 
Grantor  continued  in  a  state  of  solvencjr  for  12  j^ears  after  he  executed  the 
Deel. 

The  ViCE-CiiANCELLoa : 

I  take  it  to  be  proved  that  the  Mortgage-deed  was  scaled  and  delivered 
by  Mr  Ham  son  ;  and,  therefore,  it  is  good,  unless  it  is  shown  either  that 
there  was  fraud  connected  with  the  cxccition  of  it,  or  that  ic  ^Yas  intended 
to  bo  delivered  as  an  Escrow  :  but,  in  the  latter  case,  there  must  bo  cir- 
cumstances to  show  that  the  Deed  was  mteuded  to  take  effect  conditionallj, 
and  not  absolutely. 

Upon  the  Development  of  all  the  circumstances  of  the  Transaction,  thcro 
is  no  circumstance  with  respect  to  which  this  Deed  can  be  considered  to 
have  been  delivered  as  an  Escrow:  there  is  no  Evidence  to  show  that  it; 
was  not  intended  to  oiierate,  immediately,  as  a  security  for  the  5,000^. 
ivhich  Uampion  had  received.  The  Law  then  is,  jc.rima  facie,  in  favour 
of  the  Exceptant?. 

With  respect  to  the  recital  that  Hampson  had  agreed  to  execute  the 
Mortgage,  that  recital  is  a  mere  matter  of  course  :  and,  as  he  had  received 
the  5,000/.,  that  circumstance  would  justify  the  security  ;  and, 
[  *40  ]    consequently,  'that  mere  recital,  though  it  was  not  founded  ia 
fact,  would  not  invalidate  the  Deed. 

It  appears,  from  the  Master's  Report  nado  in  pursuance  of  tlie  Decree 
on  the  hearing  of  the  Cause,  that  I  am  not  at  liberty  to  infer  that  Jfamp 
wn  was  in  a  state  of  insolvency  at  the  time  when  he  executed  the  Secuii> 
ty  ;  for  it  appears  that  ho  was  then  indebted  to  the  amount  of  3,000/.  or 
4,000/.  only.  There  being  then  nothing  to  show  either  inability  to  grant 
the  Security,  or  Fraud,  here,  I  have  the  fact  that  tlie  Deed  was  scaled  and 
delivered ;  and  then  I  have  the  authority  of  the  Law  for  saying  that  the 
mere  retainer  of  the  Deed,  will  not  affect  its  validity. 

Exeeptiott  allowed. 


Tebboit  v.  Yovvbb. 

1883:  26th  Fcbrotf^.-^TTiA^AAwcafim. 

A  Testator  <kviscd  all  his  Kcal  Estates  to  his  Children  equnlly,  and,  afterwards,  entered  into 
Contrmis  for  ilic  flftlr  of  his  Estates,  but  died  l>cfore  they  wcrr  roniplcicd.  The  Turt  finsprs 
fificrwards  a!  nndoited  Uicir  Contracts,  bocaa&c  they  were  unable  to  procure  a  Convcvancti 
from  Mtne  of  tho  Devifces  wlio  yren  Infants.  Held  that,  though  ibo  Contnets  were  prop- 
erly abandoned,  the  Will  was  nvoked  at  to  the  Premises  therein  comprised. 

WiLUAM  YouLES,  by  his  Will  dated  the  17th  of  February  1827,  devis- 
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ed  his  Real  and  Personal  Estates  to  all  his  Children,  except  Jamn  FarHr 
Voulet^  their  Heirs,  Exeeotors,  Administrators  and  Assigns^  as  Tenaato  in 
Common.  The  Testator  died  in  November  1828,  leaving  13  Children  him 
•orviving,  five  of  whom  were  Infants. 

The  Billy  which  was  filed  by  his  simplsHsontraet  Creditors,  in 
Jnne  1S80,  stated  (amongpt  other  things)  that  *the  Testator,  snb>  [  *41  ] 
sequently  to  his  Will,  had  entered  into  Contracts  with  diArent 
Persons,  for  the  Sale  to  them  of  the  greater  part  of  his  Estates,  and  whieh 
Contracts  were  snbsisting  and  huidbg  at  his  death,  bat  none  of  them  had 
then  been  completed.  It  prajed  that,  if  the  Testetor's  Personal  Estoto 
ahonid  not  be  snffident  to  pay  his  Debte  and  Fnneral  Expenses,  it  might  be 
dedared  that  htB  simple-eontraot  Creditors  were  entitled  to  have  such  of 
his  Real  Estotes  as  were  contracted  to  be  sold,  or  the  Pnrehsse*monies  for 
the  same,  applied  to  mcrease  his  Personal  Ertato  Ibr  the  benefit  of  his 
Creditors,  aiid  that  the  same  might  be  applied  accordingly ;  and,  if  it 
shoold  appear  that  any  of  the  Contraeto  had  been  abandoned  and  the  De- 
posit  Monies  retorned,  that  the  Premises  oomprtsed  in  those  Contracts 
might  be  resold,  for  the  benefit  of  the  simplC'Contract  Creditors,  to  increase 
the  Personal  Estate. 

The  Decree  made  on  the  hearing  of  the  Cause,  directed  the  Master  to 
inquire  ^rhat  Real  Estates  the  Testator  was  seised  of,  and  what  ContiacU 
Lc  had  entered  into  for  the  Sale  of  anj  and  which  of  his  Estates,  and  ^rhich 
of  snch  Contracts  were  sabsisting  and  binding  at  his  Death,  and  wLicli  of 
the  Purchasers  were  willing  to  perform  their  Contracts;  and  which  of  them 
refused  to  perform  their  Contracts ;  and  whether  anj  and  which  of  their 
Contracts  li;ul  been  abandoned  since  the  Testator's  death,  and  by  whom, 
and  by  ^vhoso  ordor  and  authority,  and  whether  they  were,  or  were  not, 
properly  abantl  jticmI  :  but  the  JJeciee  was  to  bo  without  prejudice  to  ani/ 
question  as  to  whdlicr  anu  Contracts  entered  into  by  the  Testator,  did  or 
did  not  operate  as  a  revocaiiun  of  hia  Will  aa  to  the  Premises  comprised  in 
such  Contracts. 

'The  Master  found  that  the  Testator  was,  at  his  death,  seised  [  '42  ] 
in  Fee  of  divers  Real  Estates,  subject,  as  to  the  greater  part  of 
them,  to  Contracts,  which  he  bad  entered  iuto  with  different  Persons  sub- 
sequently to  the  Date  of  his  Will,  for  sale  to  them  of  the  same  as  thereaf- 
ter mentioned :  that,  on  the  25th  of  June  1828,  the  Testator  caused  Yarious 
parts  of  bis  Estates  to  be  put  up  for  Sale,  by  Auction,  in  24  Lots,  subject 
to  certain  Conditions  of  Sale,  by  which  it  was  stif  uhit<  d,  amongst  other 
things,  that  the  Purchaser  of  each  Lot  should  pay  down  immediately,  into 
the  hands  of  the  Auctioneer,  a  Deposit  of  15^.  per  Cent.,  in  part  of  the 
Furchase'monej^,  and  sign  an  Agreement  for  payment  of  the  remainder  on 

Vol.  VI.  61 
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or  before  the  29th  of  September  1828 ;  and  that  the  Farcbaser  of  each 
Lot  should  have  a  OoDvejance  of  the  same,  properly  ezeeated  bj  the  Yen* 
dor,  upon  pajment  of  the  remainder  of  the  Porohase-moiicy,  and  be  entitled 
to  tho  Bonte  of  the  parts  let,  and  to  FoMetslon  of  the  parts  in  band,  on  and 
firom  Michaelmas  1828.  The  Matter  further  found  that,  at  the  Auction, 
three  of  the  Lots  were  bouglit  in,  and  that  the  reminder  were  hnocked 
down  to  the  several  Persons  named  in  his  Report ;  and  that  they  paid  to  the 
Auctioneer,  Deposits  in  part  of  their  respective  Purchase-monies,  and  sign, 
ed  Agreements  for  payment  of  the  remainder  and  completion  of  their  Con* 
tracts  according  to  the  Conditions  of  Sale ;  that  Abttxaets  of  the  Title 
were  delivered  to  the  Solicitors  for  the  several  Purobasers,  within  the  Time 
prescribed  by  the  Conditions  of  Sale ;  but  that,  at  the  Testator's  death, 
none  of  the  Conveyances  were  completed,  although  the  Sdicitors  for  some 
<^  the  Purchasers  had  prepared  their  Engrossments,  and  others  had  sent 
the  Drafts  for  perusal  by  the  Vendor's  Solicitor,  and  some  had 
[  *43  ]  *not  completed  the  investigation  of  the  Title ;  and  that,  upon  the 
investigation  of  tho  Title,  the  Purchasers  had  objected  that  they 
could  not  obtain  a  Legal  Title  to  the  Entirety,  by  reason  that  several  of  the 
Co  devisees  were  Infants,  and  no  efficient  Conveyance  could  be  made  by 
them  during  their  Minorides;  that,  in  April  1829,  five  of  tho  Purchasers 
named  in  the  Beport,  demanded  and  received  back  their  Deposito,  and  re- 
fused to  perform  their  Contracts,  but  that  O-*  ^a^/t«,the  Purchaser  of  Lots 
6  &  8,  and  T.  George,  the  Purchaser  of  the  Lots  7  &  10,  were  both  willinrr 
to  perform  their  Contracts.  The  Matter  was  of  opinion  that  all  the  Lif  i  c 
said  Contracts  had  been  properli/  abandoned  hj  tXi  Parties,  except  the  afore- 
said Contracts  entered  into  with  BaylU  and  George,  who  were  willing  to 
perfovra  tlie  said  Contracts,  and  which  he  was  of  opinion  were  subsisting 
and  binding  Contracts  at  the  Testator'' %  death ;  and  that  all  the  Deposits 
had  been  properly  returned,  except  those  made  by  Baglis  an  l  George. 

^Ir.  Treslovt  and  Mr.  K.  Parker^  for  the  Plaintiffs,  gaU  thai  the  Testa- 
tor's instate  vas  in:?uffit  i'jnt  for  payment  of  liis  Debts,  and,  as  he  had  sliown 
an  intention  to  convert  his  Real  Estates  into  rcrsou^lLj-,  the  Court  ought  to 
^ve  his  tsimple-contract  Creditors  the  benefit  of  the  Contracts. 

Mr.  Preston,  for  the  Defendant  W.  J,  ]''ouleSy  the  Testator's  heir: 

As  all  the  Contracts  were  entered  into  by  tho  Testator  after  the  date  of 
his  will,  and  were  binding  at  bis  death,  his  Will  was  revoked  as  to  the  Pre- 
mises therein  comprised* 
[M4]       *[Tbe  Vm-Chancelhr:'^ln  this  Case  the  Testator  had  so 
dealt  with  the  I^egal  Estate,  as  to  make  it  impossible  that  the 
Contracts  could  be  performed.] 

Ue  laade  his  Will  before  he  entered  into  the  Contracts ;  and,  by  ihoae 
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Contracts,  be  revoked  his  Will.  It  is  enoagh  for  me  to  contend  that  he 
died  in  sttch  a  state  thai  there  xtcro  Contracts  biodiDg  upon  him.  An  Act 
of  Parliament  might  have  been  obtained  in  order  to  procure  a  Conveyance 
from  the  Infants.  Wdltaker  v.  Whittaker  (a) ;  Broom  v.  Monck  (fi)  ; 
JKnoUyt  v.  Aleack ;  Bennett  v.  The  Earl  of  Tttnken/Uh  In  this 

last  Case  Sir  W»  Oranty  M\  R.  says  :  ^'  The  question  must  now  bedecided^ 
ae  if  it  had  arisen  the  day  after  Lord  TankervUh^s  death.   If,  at  a  period, 
the  Will  stood  revoked,  with  regard  to  these  Lands,  by  his  death,  how  hy 
any  snbssqnent  event,  can  that  Devise  ag^n  becoiae  operative  and  effeotnal? 
Even  if  the  Contract  had  been  abandoned  in  the  Testator's  fife,  I  very 
much  doubt,  whether  that  would  have  set  np  the  Will  again  without  a  Be- 
pablieation ;  but,  being  revoked  at  the  time  of  his  death,  by  a  valid,  sab- 
aisting  Contract,  it  is  immaterial  to  the  Devisee  what  becomes  of  tlie  Land, 
]us  only  Title  being  gone  by  the  Bevocation  of  the  Devise.** 
Mr.  Lovatf  for  the  Defendants,  the  Devisees : 
The  Testator,  by  his  own  act,  rendered  it  impossible  that  the  Contracts, 
ahoold  be  performed ;  and  the  Matter  has  found  that  all  tbe  Contracts,  ex- 
cept those  which  were  entered  into  with  Bajflie  and  G-eorge^  have 
*been  properly  abandoned ;  the  Will,  therefore,  was  not  revoked  *  [  ] 
as  to  the  Premises  which  were  comprised  in  any  of  the  Contracts 
except  those  with  Baylis  and  George,  £ilbeek  v.  Wood  (e) ;  MxUhewe  v. 

The  Viob-Chakcellob: 

In  EUbeek  v.  Wood,  the  Appointment  of  1811  was  executed  by  tbe  Wife 
after  sbe  had  exhausted  her  Power.  It  was  mere  waste  paper ;  and  no  In- 
terest vested  m  the  Appointee  under  it. 

The  question  whieh  has  been  raised  in  this  Case,  is  quite  settled  by  Ben- 
nett  V.  27<e  Earl  of  S^mkerville.  If,  at  the  time  of  tbe  Testator's  death, 
^be  Contracts  were  such  that  the  Testator  might  have  enforced  them  agunst 
the  Parohasers,  or  the  Purchasers  might  have  enforced  them  against  the 
Testator,  the  Contracts  were  a  Revocation  of  tbe  Will. 

Declare  that  the  Contraets  entered  Into  by  the  Testator  for  the  sale  of 
his  Real  Estates,  operated  as  a  Revocation,  in  Equity,  of  the  Devise  of 
such  Real  Estates  contained  in  his  Will,  and  that  tbe  same  descended  to  the 
Defend  int  JV.  J.  Voulea,  as  the  Testator's  eldest  Son  and  Heir-at-Law. 
Decree  the  Conn  acts  with  Baylis  and  George,  to  be  carried  into  Ex  cu 
tion;  and  the  Defendant ^  W.  J.  Voule8,the  Beir  at  Law,  cementing  to  the 
Sale  of  iherest  of  tho  Eitate^  comprised  la  the  CouUacU,  xur  the  payment 

(a)  4  Bro.  C.  C.  SI.  (b)  10  Yes.  597.  (c)  5  ▼«»  64& 

{d)  It  Tcs«  Me  17S.  («>  I  Ifaui.  S64.  (/)  9  Biag.  Mil 
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of  the  Testator's  Dabt3,  lot  the  name  bo  sold,  aad  let  the  Moaies  ariatog  from 

the  iiales  b©  paid  into  Court. 


C        ]  •RaKPS  V,  PtrSBKAN. 

1833:  27th  Fchmary. —Pracit'ce.—Erccpti'ons. 

On  the  hcariog^  of  Exceptions  to  a  Master  t  Report,  no  parts  of  the  Aluwer  c»i  b«  lead,  es> 
cept  tbow  which  ifere  R«d  befoie  the  Master. 

Tnis  was  a  Bill  for  an  Acconni,  against  an  Bxeentor,  aeeking  to  charge 
him  with  wilful  default ;  and  the  Mailer,  in  taking  the  Aeeonnts  directed 
by  the  Decree,  had  charged  him  accordingly.   The  Defendant  then  except- 
ed  to  the  Report ;  and,  upon  hearing-  the  Exceptions,  the  Pluntifi  were 
proceeding  to  read  passages  in  the  Answer  which  had  not  been  read  before 
the  Ma9ter.    The  Defendant's  Counsel  objected  to  the  reading  of  those 
passage,  saying  that,  on  the  hearing  of  Exceptions  to  a  mHet^M  Report, 
no  passages  in  the  Answer  could  be  read,  which  were  not  read,  before  the 
MmUr;  in  his  Report,  referred  to  the  Answer  generally,  yet,  id  the  Ex- 
chequer, the  MaUtr  set  out  all  the  passages  in  the  Answer  which  were  read 
before  him. 

The  Vtce-ChanctUwr  ruled  that  such  passages  only  could  be  read,  on  the 
hearmg  of  the  Exceptions,  as  had  been  read  before  the  JfotCsr. 
Mr.  Knight  and  Mr.  BttM  for  the  Ejfoeptions. 
Sir  E.  Su0dm  and  Mr.  OrigUh  SiehardM  for  Oie  Report. 


[      ]  *R0Bizr80N  V.  Smith. 

1833    •nhVarrh.-mil.-Con^ructlon.-ffusbandmd  H^lWirf  ffrm  ■illlifliif..  i  ■ 
Testator  bequeathed  700/.  to  hb  DaughterMf„. band,  his  Executor.  ^^i^^^A^ 

Ae,ha«ld  appoint  by  Wui.^^^  ^^^^^  Personal  R.preVc^rc 

th«  esdsswnof  her  Hwhtuidt  trew  entitled  lo  the  700/.  * aw,  i» 

The  Testator  in  this  Cause  bequeathed  TOOJ.  to  JIf.  i^w itt,  his  Executoiu. 
&c.  m  Trust  thathe,  his  Executors,  &o.  should  inrest  the  sa^e  in  the  usJri 
Secun  ,es,  and  pay  the  Pi  .Mcnds  and  Intorost  thereof  to  the  Testator's 
Baughtor  Sarah,  the  Wife  of  M,  SnM,  for  her  separate  use,  Ibr  iST^d 
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IflSS.— Sljth  V.  Homo. 

after  her  Decease,  in  Trust  that  M.  Smith,  his  Executors,  &c.  should  pay 
the  Tt  ist-monics  to  such  Persons  as  S.  SmitA  should  bj  Will  appoint,  andy 
in  default  of  appointment,  to  her  Personal  Representatives. 

Sarah  Smith  died,  in  her  Husband^s  lifetime,  without  having  made  any 
Appointment  of  the  Fund.  Then  M,  Smith  died,  without  having  taken  out 
Administration  to  his  Wifo  ;  and,  after  his  death,  one  of  her  Next  of  Kin 
took  out  Administration  to  her,  and  filed  the  Bill  in  this  Cause,  claiming  the 
Fund,  against  tlio  ctlior  Kext  of  Kin  and  the  Executors  of  M*  Smith, 

Mr.  Lovat,  Mr.  Koe,  and  Mr.  £kUrti»nj  for  the  Plaintiff,  and  the  other 
Next  of  Kin  of  the  Wife. 

Mr.  Eolfe  and  T^Ir.  iToii,  for  the  Husband's  Executors,  argned  that  the 
words  "  Personal  Representatives,"  were  synonymous  with  "  Executors  and 
Administrators,"  and  that,  as  a  Gift  to  A.  for  life,  and,  after  his  death,  to 
his  Executors  or  Administrators,  would  give  A.  the  absolute  Interest,  SO, 
under  the  Trusts  declared  in  this  Case,  Mrs.  Smith  took  an  abso- 
lute Interest  in  *the  Fund.   Saberton     Skeels  (a)  ;  Anderson     [  *48  ] 
T.  jDawson{b')  :  that  the  question  arose  upon  a  Will,  and  not  in 
a  Marriage  Settlement,  which  was  the  Husband's  Deed,  and,  therefore,  derog* 
ated  from  his  Bights,  and  was  always  to  be  constructed  against  him  :  that 
iSie  Testator  could  not  know  who  the  Next  of  Kin  of  his  Daughter  would  be^ 
and,  therefore,  oonld  not  intend  to  benefit  them. 
The  Yich-Ghanobllor  : 

The  Husband  and  his  Executors  are  nade  Legatees  of  the  Fund,  merely 
as  Trustees.  The  Testator  considered  that  his  Daughter  might  die,  either 
in  the  lifetime  of  her  Husband,  or  after  his  death ;  and,  therefore,  he  pro- 
vided that  the  Husband,  or  his  Execnton,  should  pajf  the  Fund.  But  the 
Counsel  for  the  Executors  contend  that  they  are  not  to'pay,  but  to  retain  the 
Find.  I  am,  however,  of  opinion  that  the  Testator  intended  to  give,  to  the 
Husband,  his  Executors  and  Administrators,  nothing  but  a  Trusteeship,  and, 
consequently,  that  they  are  excluded  from  all  benefidal  Interest  in  the 
Fund 


*5mH  p.  MoHRO.  [  *49  ] 

lis  4  :  23(IJulj.^ — Will. —  Conatrvction. — Repre$entatives. 

Vb»  wofd  RspNsmwim/*  in.  &  Will,  coattncd  to  oMaii  **  Detctndantt,"  Un  eooleaLt  Mqair^ 

J  ASK  MoN&o,  by  her  Will,  directed  her  Trustees  to  convert  all  her  &eal 

(a)  1  Ihui.  *  Myl.  SS7.  (t)  15  Yd.  SaS,  m  0SS. 

(e) 8m  ArfiitoT.  Ctt^,  1  IfjL  4Koee, 49§t  aad Msani Cim. 
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and  personal  Estate  into  Money,  and  disuosed  of  the  same,  when  so  converted, 
as  follows  :  I  givo  and  bequeath,  unto  every  one  of  mj  Uoclea.  Brothers 
of  my  late  Father,  20/.  each,  or  their  respective  Representatives :  I  give 
and  bequeath,  unto  every  one  of  my  Aunts,  sisters  of  my  late  Fatlier,  each 
20/.,  or  their  respective  Representatives.  And  all  the  rest  and  Residue  of  the 
said  Money  or  Trust  Estate  I  give  and  bequeath  as  follows,  (that  is)  I  givo 
and  bequeath,  unto  the  respective  Representatives  of  the  Sisters  of  my  lata 
Grandlacber  U.  Fox,  one  Half-part  or  Share  of  my  said  Rest  and  Residue 
of  Money  or  Trust  Fstate,  namely,  one  Moiety  of  the  said  Half-part  to  the 
Rcprc sentatives  of  j&riJi^e^,  Sister  of  my  said  Grandfather,  the  other  Moiety 
to  the  Kepresentatives  of  Elizabeth^  Sister  of  my  said  Grandfather ;  and  I 
give  and  bequeath  unto  the  Descendants  of  the  late  Jamca  Atlcinmmf  Brother 
of  my  late  Grandmotlicr,  Jane  Fox^  the  other  Half-part  or  Share  of  my  said 
Rest  and  Residue  of  Money  or  Trust  Estate,  namely,  Oce*tbird  of  the  said 
Part  or  share,  to  the  Representative  or  Represcntatifes  of  Mary,  Daughter 
of  the  said  JamefAtkimon  ;  one  other  Tbird  of  the  said  Part  or  Share,  cmto 
tho  Representatives  of  jBe%,  Daughter  of  the  said  Jamef  Atkinion  ;  the 
other  remaining  Third  of  the  said  Part  or  Share,  to  the  Representatires  of 

Joyce,  Daughter  of  the  said  Jamei  Atkinton'* 
[  *50  ]  *The  Bill  iras  fiUd,  by  the  Administrator  of  the  Testairiz  with 
her  Will  annexed,  (vho  was  one  of  her  }7exkof  Kin,)  against  her 
Co-heirs  and  certain  Persons  claiming  to  be  the  Next  of  Kin  of  two  of  the 
Sisters  of  JPcx,  praying  that  the  Wili  might  bo  established,  the  Tmste 
performed,  and  the  RigMs&nd  Interests  of  the  Plaintiff  and  all  other  Parties, 
to  and  in  the  Testatrix's  Residuary  Trust  Estate,  ascertained  and  declared. 

Mr.  Knight  and  Mr.  <9<inott#,  for  the  Plaintiff,  said  that  it  appeared,  by 
the  Context  of  the  Will,  that  the  Testatrix,  by    Representatives/*  meant 

Descendants.**  And, 

The  Vie*  CkanieUor^  being  of  that  opinion,  referred  it  to  the  Matter^  te 
tnquure  and  state  bow  many  Brothers  and  Sisters  the  Testatrix's  late  Father 
bad,  and  whether  they  were  living  or  dead,  and,  if  they  were  dead,  when 
they  respectively  died  ;  and  whether  Bridget  and  Elizabeth,  the  Sisters  of 
the  Testatrix's  Grandfather,  E.  Fox,  and  Mary,  Betty  and  J<agee,  tho  Dangh* 
ters  of  Jameu  AtMnton,  the  Brother  of  the  Testatrix's  Grandmother,  Jane 
Fox,  or  any  and  which  of  them  were  .living  or  dead  ;  t.nd,  if  dead,  when 
they  respectively  died,  and  what  Descendants  they  had  respectively  living 
at  the  Decease  of  the  Testatrix,  and  in  what  degrees,  and  whether  any  and 
which  of  such  Descendants  had  since  died,  and  who  were  their  respectire 
Personal  RepresentaUves  (a). 

Mr.  WUbraham  appeared  for  the  Defendants* 

(o)  Se*  the  prec«<UDg  Case. 
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*HoABBo.  Feck. 
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•51] 


18j3:  9 ill  March. — Flcading. — Dcmurra-. — Statute  of  Limilations. 

HThera  it  appenrs,  on  die  face  of  tlio  Bill,  that  the  Cause  of  Suit  aeenied  lamt  than  nix  jcan 
before  the  filing  of  the  Bill,  a  Defendant  need  not  plead  the  Statute  of  lamitatioos,  liut  mej 


The  PUinttff  sougLt,  by  hU  Bill,  to  be  compensated,  by  the  Defendants, 
for  (he  Loss  he  bad  sustained  on  the  Solo  of  a  qnantitj  of  Spices,  vrhich  he 
alleged  he  had  been  ioduced  to  purchase  by  the  fraudulent  rcpresentatioa^ 
of  the  Defendants.  It  appeared,  on  the  face  of  the  Bill,  that  the  Plaintiff 
purchased  tho  Spices  in  March  1826,  and  that  he  discovered  the  alleged 
Fraud  in  July  1829 ;  but  he  did  not  file  his  Bill  until  February  1833. 

The  Defendants  pot  in  a  general  Demurrer. 

Sir  JB,  Sugden  and  Mr.  Teed,  in  support  of  the  Demurrer,  relied  on  the 
Statute  of  Limitations,  and  said  that,  if  a  Party  came  into  a  Court  of  Equity 
on  the  ground  of  Fraud,  the  Court  would  not  relievo  him,  if  he  had  discover, 
ed  the  Fraud  for  a  considerable  time  before  he  filed  his  Bill. 

Mr.  Pepiji  and  Mr.  0.  Anderdon,  hi  support  of  the  Bill,  said  that  the 
time  did  not  be^in  to  run  until  ihc  discovery  of  the  Fraud  :  Booth  v.  The 
£arl  of  Warrhif/Zon  (a);  Ih-i'i/htv.  J^ynvn  (A);  and  that  tl:c  Statute  of 
liimitations  must  be  taken  advauU^o  of  by  Pica,  and  not  by  Uemuiiei  . 

The  VlCK  CUANCELLOll  : 

It  is  competent  to  a  Cimrt  of  Equity,  in  casta  l  i  e  'the  present,    [  *52  J 
to  determine  whether  it  will  itself  interfere,  or  icuve  the  Party  to 
his  remedy  ut  Law. 

It  aj)[)cars,  on  the  face  of  tho  L;!!,  that,  in  1820,  the  PlaiatuT  was  fully 
appiized  of  iiis  Loss ;  and  yet  he  did  not  file  his  Bill  until  February 
"Why,  therefore,  should  he  not  be  left  to  his  remedy  at  Law  ?  I  cannot,  how- 
ever, but  think  that  it  has  been  decided  that,  where  it  apj  cars,  on  the  face 
of  tho  Bill,  that  tho  Cause  of  Suit  arose  more  than  bix  Years  before  the  filing 
of  the  Bill,  the  Defendant  may  Demur  (c). 

My  opinion  is  that  the  Cause  of  Action  accrued  the  moment  the  Money 
iras  applied  in  Paymeat  for  the  Goods,  and  that  the  subsequent  Discovery 
of  the  Fiaud  has  nothing  to  do  vrith  it. 


(r)  Sco  Forftr  V  JIo<hjion.  \'i  Vcs.  1«0;  Earl  Dehmine  ilmOM,  A  JJro.  C  C.  6S3,And 
the  Auiiioritics  referred  to  ia  Mr.  Bell's  iNoie  to  that  Case. 


Dcmar. 


Demomr  iilowed* 


{a)  A  Bro.  P.  C.  163. 


(6)  1  Burr  391. 
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BlAKBNEY  V,  BlAK£N£7. 

1833:  12th  March.— IFi//.—C5>n«frucf urn. 

Testator  hequcathcd  the  remainder  of  his  Property  to  his  Sister  .4  B.,to  dispose  of  amongst 
her  Children  83  she  mi^^ht  think  proper.  Held  thai  A.  li.  took  no  interest  in  the  lics- 
Idae. 

Edward  Newcome,  made  big  Will,  dated  the  25th  of  Tcbruary  1817,  as 
follows  :  "  I  give  and  bequeath  to  my  dear  Mother,  Anna  Maria  Newcome, 
the  entire  of  my  Property  which  I  derive  under  iny  Father's  Will,  or  which 
in  anv  otlicr  way  1  should  or  shall  be  possessed  of,  recommending  my  aear 
Mrs.  Mizabeth  Earvey  to  bo  amply  provided  for  by  her.  It  is  my  request, 
should  my  Mother  survive  me,  that  she  will  leave  500/.  a  piece  to  each  of 
my  Sister  Jemimas  three  Daughters,  and  1,000^.  to  Alicia  Blake- 
[•58  ]  we/«  eldest  'Daughter;  500/.  to  Mrs.  E.  Harvey;  and  the  re- 
mainder of  my  1  r  jperty  to  my  Sister  Alicia  Bladceney^  to  did^ote 
of  amongst  her  Children  as  she  may  think  proper. 

The  Testator  died  ia  March  1821,  leaving  his  Mother  sar?i?ing  him.  She 
died  in  March  1828. 

The  Bill  was  filed  in  May  1832,  by  the  four  Sons  of  Tlwrnas  and  AUda 
BlaJceneyj  all  of  whom  were  adult,  and  the  question  was  whether  Alicia 
Blakentjf  took  a  Life-interest  under  the  Eesiduarjr  Bequest  in  the  Testator's 
Will. 

Mr.  (rird2eston«)  joo.,  for  Mr.  and  Mrs.  Blakcney^  cited  Burreii  r.  Bur* 
reJl  (a). 

Sir  Jf.  8ugdm^  Mr.  Jacob  and  Mr.  BUuUt  appeared  for  the  other  Par* 
ties. 

The  YiGE-CHAircELLOR : 

I  confess  it  seems  to  me  that,  by  the  words  of  the  residaarj  Bequest,  no 
Interest  is  given  to  Alicia  Blakeney. 

Declare  that  the  Defendant  AUeia  Blakeney  has  no  Interest  in  the  Tes- 
tator's Personal  Estate. 


£  *54  ]  2^Ewxo2i  V.  Lucas. 

1833:  13th  md  ISth  Hardid— IPitf^GmifnMfjMi. 

TctMtris  dovlscd  all  her  Mcwntget  iltntte  in  Dmmmk'OemL  She  had  five  HoaiM  litnalft  la 

the  Court,  and  aaothcr  which  fronted  towards  tbe  Strand,  and  formed  one  side  of  a  covered 
Pa?sn;.'f>  landing  to  the  plac3  whera  the  five  were  situate,  and  which  had  r.ttaehed  to  the  back 
of  it,  iui  UuiUuilding  abultiag  on  ground  in  Demmark-court.  Held  that  the  five  Houses  only 
paasod. 

KircY  Lbvy  l^EWioif^  hj  her  Will  dated  the  12th  of  August  1^23,  de- 

(•)  Amb.seo. 
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vlaed,  to  TniBtecs,  all  those  her  Freehold  Messaages,  Lands^  TenementB  and 
Hereditaments,  situate  and  being  in  Denmark-court,  JIaydon-6q\iare^  Men' 
nag^-loM  and  Booker* s-gardetu,  to  hold  to  them,  their  Heirs  and  AssignSi 
upon  Trust,  out  of  the  B«nt8,  to  pay  certain  Annuities,  and,  anbject  thereto, 
to  hold  the  said  Messuages,  Laada,  Tenements  and  Hereditaments  in  Dm- 
mark  court  and  naydon-square,  upon  the  Trusts  therein  mentioned. 

The  Testatrix  was  smsed  of  fire  Freehold  Hooses,  nombered  15, 18, 19, 
21  and  22,  which  were  admitted  to  be  sitoato  in  DenmarhcowrL   She  was 
also  seised  of  another  Freehold  Honse,  nnmbered  888,  aitnato  in,  and 
'  fconting  towards,  and  having  its  prinoipal  entraaea  on  the  North  aide  of  the 
Strandy  and  havaig  adjoining  to  it,  at  the  back,  an  Ontbnilding,  of  mnch 
lower  eleTaticm  than  the  Honse,  and  appearing  to  hava  been  bnilt  after  it* 
This  Otttbttilding  was  naed  as  a  Bakehonse,  and  one  end  of  it  abnttad  on 
^ronnd  admitted  to  be  in  DmrnwrhcQuH*  ■  A  narrow  way  or  passage,  which 
appeared  to  have  been  made  through  the  ground  flows  of  the  House  number- 
ed 888  and  the  adjmnii^g  House  nnmbered  882  in  the  Strand,  and  which  waa 
covered  by  parts  of  the  first  flooia  of  those  two  Hooses,  led,  northwards 
from  the  StrmtA  to  the  place  in  which  the  five  Houses  were  situate,  and  was 
much  narrower  than  that  place.  The  House  numbered  888,  had 
9k  aide  door  *(w1uch  was  not  numbered}  opening  into  the  Passage ;  (  *56  ] 
said  the  words,  ^  Dttmarh-eowrl?^  were  painted  on  the  Walls  or 
Doorpoato  of  the  Houses  numbered  882  and  883,  at  the  Entrance  of  the 
Passage  nearest  the  jSStroiuI,  and  alao  en  the  House  numbered  21,  which  waa 
siext  beyond  the  Bakehouse. 

All  the- Houses  adssitted  to  be  in  Dmrnarh-wuirty  were  uniform  in  stmc- 
ture ;  but  differed,  m  that  respect,  from  .the  House  numbered  888,  and 
were  grsatly  inferior  to  it  in  elevation  and  siae. 

The  Houses  numbsmd  882  and  888,  and  those  to  which  the  Psssage  led, 
had  all  formerly  been  one  entire  Esteto;  and  Numbers  882  and  883  wort 
described  in  the  Title  deeds  and  Lsaass,  and  in  the  Assessmente  to  the  Land- 
tax  and  Poors'-rates,  as  situate  In  the  iSiEraiii,  and  the  others,  as  situate  io 

The  Estate  afterwards  became  jobt  Property,  and  the  Proprietors  having 
agreed  to  make  partition,  Number  888,  which  was  desoribed,  in  the  Award, 
as  aituate  In  the  Stmnd^  and  Numbera  15, 18,  19, 21  and  22,  as  io  Dsn* 
f»*MrheQuri^  were  allotted  to  the  Person  under  whom  the  Testatrix  claimed ; 
and  Number  882,  which  was  described  as  in  the  Strand^  and  the  rest  of  the 
Hbqaecy  wbich  were  described  as  in  DtnmarhwuH^  were  allotted  to  the  other 
l^roprietor.   The  Letters  to  and  from  the  Occupiers  of  Number  888, 
▼ere  directed  to  and  dated  from  the  Strand^  snd  they  were  described,  in 
X>oe(|g   J     their  Cards  of  Address,  as  being  resident  there* 
YI,  62 
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The  oiily  instance  in  which  Nuuibci  383  was  diflTerciiiiy  describ- 
[  *56  ]    bed,  was  iu  an  Agreement  which  the  'Testatrix  entered  into,  in 
1825,  to  grant  a  Lease  of  that  House  to  W.  ^Vardy  in  which  it  was 
described  as  situate  iu  J}eninarJc-C3urt-pas3a^e,  but  WarJy  who  wa:*  then  in 
the  accupatioD  of  the  House,  was  described,  in  ih^  Agreement,  as  of  the 

The  Plaintiff's  Witnesses  represented  I>enmmk-court  as  consisting  of  tlie 
Passage  as  well  as  tho  place  into  which  it  opened  on  the  North  :  and  ono  of 
them  said  that  all  the  six  Houses  were  known  to  the  Testatrix  aa,  and  called 
by  her,  "  Iltr  Dehynaik  court  Houses:*'  but,  in  a  Map  or  Plan,  which  they 
said  was  a  correct  Map  or  Plan  of  Denmark-court  aad  the  Houses,  Street* 
and  Places  adjacent  thoroto,  ths  HiU3e  nuiaboroi  332,  W4S  omitted. 

The  Defendant's  Witnesses  described  JJenmark-coitrt  as  coDsisting  oaljf  of 
the  Place  into  wliicli  the  North  end  of  the  Passage  opoi*ed. 

The  Bill  was  hicU  by  Parties  beneficially  interested  under  the  WiH,  against 
the  Testatrix's  Heir  and  certain  other  Persons,  prajriog  to  have  tiiie 
established  and  the  Trusts  performed. 

The  principal  question  in  the  Cause,  was  whether  the  liowe  Aumbeied 
888y  passed  under  the  before-mentioned  devise* 

Mr.  Pepys  and  Mr.  Wigram,  for  the  Plaintiffs; 

The  question  in  this  Case,  is  not  between  two  confticting  Deaeriptions,  bat 
between  one  DciHitij^ian  and  an  Intestacy.  The  House  in  question  might, 
with  equal,  or,  perhaps,  greater  propneiy,  bo  described  as  in 
£  *oT  ]  "the  Strand ;  but  it  cannot  be  denied  that  the  description  in  the 
"VVill  does,  in  some  degree  at  least,  apply  to  it.  The  liouso  was 
tiscil  as  a  Baker's  Shop  J  and  it  is  a  imitted  that  tho  Bakehouse  abutted 
upon  Dcnmarlc- court.  The  words  JJiuiuark-couri  '  were  wiitteii  upoa  the 
sides  of  .Numbers  u82  and  ^83,  at  the  entranee  to  the  Ccurt  £rom  the 
Strand. 

It  appears,  from  the  Agreement  which  the  Testatrix  entered  into  with 
Ward,  that  she  did  not  desciibe  the  House  as  being  in  tho  iSirand.  If  the 
description  is  not  sufficient,  by  itself,  to  pass  tlie  House,  then,  as  it  is  clear 
that  the  description  docs,  in  some  sort  nt  least,  apply  to  it,  the  Evidence 
that  the  Testatrix  called  tho  Hou;c3  her  Denmark-court  Houses,  is  auuiis- 
Bible.  Milhr  v.  Traverse  (a)  ;  Beaumont  v.  Fell  (6)  ;  Sehcood  v.  Mdd' 
may  (r) ;  Price  V.  I^agt  {d")',  Mam^tidre  v.  J^eirce  (je}',  ThmM 
Thomai  (/). 

Sir  L\  Sugden,  Mr.  Garraii  and  Mr.  Ja«ab^  £tur  tbe  Defe&daat,  tbf 
Heir^kt^law  of  the  Testatrix : 

(a)  8  Biog.  144.  ib)  S  P.  W  (e)  t  Teg.m 

4  Vet.  Mgi  (•)  S  Ycl.  tie.  (/)  •  T.  B.  €IU 
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The  Evidence  that  the  Testatrix  called  the  Houses,  her  Denmark- court 
Houses,  18  BOt  admi>^ib!e.    Evidence  cannot;  bo  given  to  show  that  the  Tes- 
tatrix considered  Propertj  not  coming  within  ihc  description  which  she  has 
osed,  as  included  in  it.    J)oe  v.  Ozenden  ((/).  The  snmo  point  was  establish* 
ed  in  Mller  v.  Traverf*    You  cannot  go  into  Evidence  as  to  the  use 
of  Language  by  a  Testatrix,  'contrarj  to  its  known  import.    In  the    £  *oS  ] 
Title-deeds,  and,  especially,  in  the  Conveyance  to  the  Testatrix, 
and  also  in  iho  Assessments  to  the  Land-tax  and  Poor-rate,  the  llouso  in 
question  was  described  as  in  the  Strand^  and  the  other  Houses,  as  in  Z>e/i- 
fjyark-coarL    The  Persons  resident  in  the  Uoajo,  always  described  them- 
selves as  of  the  Strand,    Dae  v.  Greening  (K)  ;  I)oe  v.  Lyford  (i)  Doe 
V.  Pifjott  (k).    The  Passage  could  not  be  part  of  the  Court;  for  it  was  cut 
tiiiougti  the  ground-floors  of  the  two  Houses  in  iho  Stnmd :  and,  though 
there  is  some  Evidence  that  the  words  "  Denmark-court,^^  were  written  oa 
tlic  '^idc  of  the  Passage,  yet  that  Evidence  h  not  clcav  or  satisfactory:  and 
ve  iiavd  proved  iiui  the  same  words  were  writtea  oa  Number  21  ia  the 
Court. 

Besides,  there  5s  sufBcicat  Property  to  answer  every  word  in  this  Will : 
and,  if  the  Court  cannot  sriy  that  it  ia  certain  that  this  House  passed,  the 
Heir  must  take  it,  for  he  cannot  ba  diainhented  hj  doubtful  words.   Doe  ?. 
Mcberie  (T)  ;  Doe  v.  Bowtr 
Mr.  Pepys^  in  repiy  : 

None  of  the  Cases  that  have  been  cited,  are  applicable.    In  T)jc  v-  Ortrv- 

den;  Miller  v.  Travers ;  Dot  v.  Pigott ;  Dot  v.  Bower;  Doe  v.  Green* 
ing  and  Doc  v.  Lyford;  there  was  Property  that  answered  the  dcseription 

and  other  Property  to  which  it  was  totally  inapplicable.    Woidj  of  local 
4e«cription  wore  used,  and  there  was  Property  to  wiiich  that  des- 
cription was  •correctly  applicable,  but  it  was  totally  i.iapplicablo    £  *o9  ] 
to  the  Property  in  dispute  ;  and,  consequently,  tho  evidence  tender- 
ed went  to  contradict  the  Will.    Doe  v,  Roberts  is  in  our  favour  ;  for  it  shows 
that  it  is  not  necessary  to  use  the  most  correct  description  of  Property,  pro- 
vide' i  words  are  found  ;vhich  are  sufficient  to  include  it.    The  question  is, 
Wiietlier  the  House  is  so  situated  that  it  viay  have  tlie  d?scnption  of  a  House 
in  Denmark-court.    In  MUhr  v.  Travm  there  was  no  Je^criplion  applicable 
to  the  Property  in  question,  and,  therefore,  it  was  held  not  to  pass.    If  tho 
words  which  a  Testatrix  has  u^ed  in  describing  her  Property,  arc  app>licab]e 
to  it,  in  some  sort,  though  incorrectly,  the  Property  wlil  pass.    Uar  Wit- 
Boases  pro?o  that  the  place  in  qoestioQ  was  called  Denmark-coutt  down  to 

(S)  a  TannU  14?,  tiud  4,  Dow,  6S.  (A)  a  H.  A  S.  171. 

<i)  4 1L48. 6M.  (ft)  7 Tan. 568.  {I)  6 Bam.  A AU. 40l« 

<fli)  •B«a.4AdeL4ia*  Ai«WlgiiBMBittiMieM«MbB4,«f  iiff. 
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th«  opening  of  the  Paamge  into  the  Bfrand:  thej  all  inolade  the  P«8Bag»  a» 

part  of  the  Court. 

Great  stress  has  heen  laid  npon  the  fact  that  "  Denmark  court'*  was  writ- 
ten upon  Number  21.    In  every  Street  of  any  extent  in  London,  the  name 
of  the  Street  is  written  on  the  different  Divisiona  of  it.    There  was  a  break 
in  the  Court,  and,  therefore,  the  Name  was  repeated.    The  Tenant  of 
Number  883,  has  been  examined  as  a  Witness  for  the  Defendants ;  but  they 
Iwwre  not  ventured  to  ask  bim  whether  "  Denmdrk-CottrC  was  or  not  writ- 
ten on  the  side  of  bis  Uoase.    We  do  not  deny  that  the  House  w  as  in  the 
Strandy  but  wc  say  that  it  was  also  in  Denmark-court.   Indeed  the  greater 
part  of  the  House  was  in  Denmark  court ;  and  it  ia  not  even  disputed  that 
the  Bakehouse,  which  was  attaohed  to  the  Hoii8e»  was  in  the  Court.  Ward 
and  the  other  Tenants  of  the  House,  say  that  they  described 
[  •60  ]    themselves  as  of  tho  Strand;  but  they  might  also  have  'desorib- 
ed  themselves  as  of  the  Court.   A  Person  who  lives  in  a  House, 
which  is  situate  at  the  corner  of  a  Square  and  of  a  Street,  may  describe 
himself  as  being  either  of  tlie  Square  or  of  tho  Street. 

If  tho  Testatrix  had  bad  no  House  except  the  one  in  question,  there  cto 
be  no  doubt,  and  indeed  it  has  been  admitted,  that  it  would  have  passed ; 
and,  if  that  be  so,  the  Evidence  that  the  Testatrix  called  the  Estate  her 
Dmmark  court  Houses"  is  admissible.  Wigram  on  Extrins.  JEvid.  7^ 
it  nq.  We,  therefore,  submit  that  there  is  sufficient  in  this  Case,  to  au- 
thorize the  Conrt  to  bold  that  the  Hoose  Number  883,  passed  by  the  De- 
vise in  question. 

The  YiCB  ChaNCBLLOR  : 

In  this  Case  tho  question  is,  what  Property  passed  by  the  following  devise 
in  the  Will  of  Kitt'i  Levy  Newlon:  **  I  give  and  devise  all  those  my  Free* 
hold  Messuages,  I^nu  Is,  Tenements  and  Hereditaments,  situate  and  being 
in  Denmark-court^  Haydon-fiqnart,  Hetiihvif,-hmc  nnd  Booker»'garden8.** 

It  is  admitted  that  the  Testatrix  had  Five  Freehold  Messuages  in  Dm* 
mark-court :  and  she  had  another  Messuage  with  respect  to  which  the  quos* 
tion  is  whether  it  was,  in  fact,  situate  in  Dtnmark-courty  or,  if  it  were  not 
in  Dmmark<ovart^  whether  it  was  not  so  treated,  by  others  and  by  her,  as 
to  bo  capable  of  passing,  with  the  other  Five,  under  the  description  of 
"  My  Freehold  Messnages,  Iiands,  Icnements  and  Hereditaments,  sitoatc 
in  Dmmark-court.''* 

There  is  no  great  diSSculty  in  ascertaining  what  is  the  rule  of 
[  *61  ]   Iaw  upon  questions  of  this  kind.   If  a  Testator  devises  Prope^ 
crty  by  a  description  which  completely  tallies  with  it,  you  are  not 
at  liberty  to  say  that  some  other  Property  than  that  with  which  the  descrip* 
tioDt  tallies,  passed  bj  the  Devise. 
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Id  Jh€  V  Chuninc^  (a),  the  Testator  g^ve  all  his  Messuages,  Lands  and 
Tenements  at  Co9wmh,  in  the  County  of  Gloueeiier  ;  and  it  was  attempted 
to  giro  evidenoe  that  a  portion  of  his  Property,  called  Farmwtty  was  for* 
merly  united  to,  and  had  been,  ever  since,  enjoyed  with  the  Estate  at  Cbt- 
e^mb,  in  order  to  show  that  it  passed  by  the  Devise.  It  was  nevertheless 
held  that,  inasmuch  as  the  Testator  had  an  Estate  at  Cnt^mby  Evideneo 
was  not  admissible  to  show  that,  under  that  description,  Property  not  at 
Coscomh  passed.  But  where  a  Testator  gives  Property  by  a  description 
which  is  not  strictly  applicable,  Evidence  is  admissible  to  show  what  he 
meant  by  the  words  which  he  has  used.  Thus,  in  Ihe  v.  Roberts  (6),  a 
Testator,  who  had,  by  his  Marriage  Settlement,  settled  all  his  Property  in 
the  County  of  Flinty  so  that  he  had  in  himself  the  Reversion  in  Fee  in  de- 
fan  It  ( r  Issue  by  lius  Wife,  by  his  Will,  after  reciting  the  Settlement  and 
thfit  hu  had  no  Issue  by  his  Wife,  devised  as  follows:  I  ^ive  and  devise 
all  lIic  said  Ca|iir.il  and  oilier  Messaa^^cs,  Lands,  Tenements  and  Heredita- 
ments, with  their  ^\]j].ui  tLiiaiiccs,  in  manner  and  form  following."  that, 
in  the  first  place,  there  was  a  clear  intention  to  pass  all  the  Property  that 
was  comprised  ia  the  Settlement.  Aw]  lie  then  said  :  "  That  is  to  say,  as 
concerning  all  that  Messuage  situate  in  High-street,  in  the  Town  of  IIol^- 
tpellj  in  the  County  of  Flint,  wherein  my  Mother  inhabits,  and  nearly  op- 
posite the  White  Morse  Inn,  together  with  the  Shop  adjoining  the 
•same  Messuage,  and  all  and  every  my  Buildings  and  Ilercdita-  [  '62  ] 
ments  in  the  same  Street,  I  give  and  devise  the  same  unio  and  to 
the  use  of  my  said  Mother,  for  her  natural  life."  It  appeared  that  the 
Testator  had  a  Capital  Messuage  in  Ilijh-street,  which  his  Mother  inhabi- 
ted, and  that  there  was  an  entrance,  under  an  Archway,  out  of  High-street, 
to  a  Court  behind  it,  in  which  there  were,  on  the  side  of  it  fronting  the 
back  of  that  Messuage,  two  Cottages  ;  and  the  question  was  whether  those 
Cottages  passed.  It  is  observable  that  there  was  nothing  to  which  the 
words,  "  and  all  and  every  my  Buildings  and  Hereditaments  in  the  same 
Street,"  could  apply,  except  the  Cottages,  which  were  part  of  the  settled 
Property  ;  and  it  was  held  that  those  Cottages  did  pass  under  that  descrip- 
tion, though,  in  strictness,  it  was  not  a  correct  description  of  them. 

In  the  present  Case,  I  have  first  to  consider  whether  the  words  which  this 
Testatrix  used,  can  be  held  to  include  the  Messuage  in  question,  having  re- 
gard to  the  Evidence  of  one  of  the  Plaintiff's  Witnesses  who  has  deposed 
that  all  the  Six  ^lessuages  were  known  to  the  Testatrix,  and  called  by  her 
by  the  name  of  her  Denmark-court  Motises.  She  lias  not,  however,  used 
that  name  in  making  this  devise ;  for  she  has  used  the  terms    my  Freehold 

(a)  3  M  &  S.  171.  (6)  S  Bwra.  4  AU.  «>7. 
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I    1  M  I  ■  — — —  •  

MeiSBftgesy  Laads,  XenemwtB  and  HeraditameDtoy  ntnato  k  Ihnmmk' 

court.** 

With  respeet  to  the  otber  Bfidenoe,  it  Btandt  tbaa:  Sevenl  Devda,  ifae 
earliest  of  which  is  dated  in  1789,  have  heen  produeedy  from  wfaieb  it  ap* 
pears  that  two  Houses,  described  as  Kttmbers  883  h  883  tu  the  Strmi, 
and  several  Hofksea  in  JOenmark-wmi  all  belonged,  as  mie  proper^ 
[^*63  ]  ty,  to  one  PerK>n ;  and  that  tbej  afterwards  *beeame  joint  Prop- 
erty, and  a  partition  was  made  bjr  which  the  Hoose  Number  888» 
which  is  the  sulject  of  the  present  dispute,  was  allotted,  as  a  Honse  in  the 
Strand,  along  with  the  I1?e  Messnagea  which  are  nnqnestiooably  in  J^en* 
mark  Court,  to  the  Person  under  whom  the  Testatrix  elaimedi  and  that  the 
other  portion  of  the  Property  was  allotted,  by  the  description  of  the  Heme 
Number  882  in  the  Strand^  together  with  the  rest  of  the  Houses  in  Dei^ 
mark  eourtf  to  the  other  joint^wner.  A  Lease  was  made  in  the  year  1799, 
by  which  the  Hoose  in  question  is  desoibed  as  ^  all  that  Messaage  or  Ten- 
ement, Bakehottse  and  Premises,  situate  and  being  in  the  Strand^  in  tho 
Parish  of  St.  Martm*9  in  the  mdd$^  in  the  County  of  Jdidilmw^  with  their 
and  every  of  their  Appartooaaees,  Number  888/*  and  that  deseriptieii,  ti 
must  be  observed.  Included  the  Bake-house  as  being  ia  the  SUramd:  and  an 
Assignment  of  the  same  Premiseji,  made  in  1808,  contains  precisely  tho 
same  description ;  and,  in  the  Deed  by  which  the  Property  was  eonvoyed 
to  the  Testatrix,  Number  888  is  described  as  in  the  Straind.  Then  tb« 
Testatrix,  herself,  agreed  to  grant  a  Lease  to  a  Person  of  the  name  of 
Wardf  whose  Evidence  shows  thai  he  was  in  the  oceupation  of  the  Houoo 
at  the  time ;  because  he  states  that  he  had  Hved  in  the  House  for  more  than 
22  years,  which  covers  the  Hmt  at  which  the  Agreement  was  made.  Tha* 
Agreement  was  made  between  KUti^  Levy  Ntwton  of  the  one  i^xi,  and 
Wmam  Ward,  of  tie  Strand,  In  the  County  of  JftdtAmx,  Baker,  of  tbo 
other  part,  (but  he  was  no  otherwise  of  the  ^iranid  than  as  being  an  Inhah* 
teat  of  the  House  in  question,)  and  she  agrees  that  dm  will  demise  to  hissf 
all  that  Messuage  or  Tenement,  Number  888,  situate  and  being  in  Denmmh' 
eourt  fonagt  in  the  Strand,  in  the  said  County  of  Hididbens. 
[  *64  1  *And,  with  respeet  to  this  part  of  the  Evidence,  the  following 
observation  is  applicable,  which  Mr.  Justice  Holroyd  makes  in 
the  Case  of  Doe  v.  Rohertt,  ivhero  he  is  speaking  of  the  Cottages  wUeb 
were  behind  the  High-atreet :  "  The  only  way  to  these  Cottages  was  through 
the  Sigh-Street,  and  there  was  no  thoroughfare  through  Bakekou$e-lan9, 
If  there  had  been  an  opening,  from  the  Eiglt-»treet,  to  these  Two  Cottages 
alone,  they  would  clearly  be  in  the  same  Street."  And  the  learned  Judge 
certeinly  seems  to  consider  that  the  Passage  which  led  to  tho  Cottages  from 
the  Street,  might  be  considered  &a  part  of  the  Street  itdelf. 
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Then  there  is  Evidence  produced  which  shows  that  Dfnmark  court  rtn, 
at  right  angles,  from  the  North  side  of  the  Strand^  and  that  then  there  was 
a  turning  in  it,  so  thnt  it  was  eoDtiDQed  in  a  line  parallel  to  tlie  North  side 
of  the  Stravd.  And  it  is  proved  that  there  was  a  covered  Passage  which 
led  from  the  Strand  to  the  place  in  which  the  Five  Houses  which  indisputa- 
blj  were  in  Pmm ark-wurty Vfcrc  situated:  and  it  is  also  proved  that,  at  the 
Entrance  of  the  Passngc,  on  the  East  side  of  it,  there  was  painted,  "  Den- 
mark court, and  that,  on  the  posts  of  the  Door  \\h]ch  opened  from  the  cov- 
ered Passage  into  the  House  Nnmber  (which  House  formed  the  West 
aide  of  the  Passage,)  the  same  words  were  painted.  Two  or  three  of  the 
Plaintiff's  witnesses  ccrtiinly  speak  of  the  Passage  itself  as  being  part  of 
Denmark  court,  Ic  is,  however,  observable  that  the  same  Witnesses  speak 
of  the  Map  that  has  been  produced,  as  being  a  trae  and  correct  Map  or 
Plan  of  Denmath^epwri  and  of  the  Houses,  Streets  and  Places  adjacent 
thereto ;  but  that  Plan,  which,  according  to  their  representation, 
it  a  Phin  of  Bmrnarh-covrt  and  of  the  Houses,  Streets  *and  [  *65  ] 
Places  adjacent  thereto,  omits  alti^ther,  as  one  of  the  Honsea 
adjacent  thereto,  the  House  Knmber  8S2|  which  was  on  the  East  side  of 
the  Passage  ;  and,  eonsequentlji  thej  represent  the  Passage  as  being  no 
part  of  the  Court. 

I  cannot  but  think  that  the  wei^t  of  Evidence  is  vastly  in  favour  of  the 
fket  that  Number  883  was  no  part  of  Jimmafhismrt.  For,  in  addition  to 
tiie  Deeds,  there  are  the  Bates  and  Assessments  to  the  Land  Tax  and  the 
Poors'  Rates,  (which  are  the  moat  authoritative  declarations  as  to  situation,) 
in  all  of  which  there  Is  a  marked  distinction  made  between  Number  888  as 
being  in  the  Strand,  and  the  other  Houses,  which  were  unquestionably  in 
Iknmarh'COwrt, 

For  the  purpose  of  determudog  whether  a  House  is  m  one  Street  or  in 
anotheri  the  structure  of  the  Buildings  ought  to  be  considered.  The 
Houses  numbered  882  and  888  have  corresponding  roofs,  and  the  backs  of 
tiiem  extend  Northwards.  tEhe  Houses  m  Jhnmark^auri,  which  were  all 
uniform  BnildingB,  were  of  an  inferior  description,  and  of  a  differond  oon- 
atruction ;  and,  if  fhey  bad  any  outlet,  it  extended  Westward,  which  was 
In  a  dlierent  directien  fron  the  outlet  of  the  other  two  Houaes,  and  the 
gable  end  of  the  Southward  House  in  the  Court,  frented  the  back  of  the 
Houae  Number  888,  and  had  its  own  front  turning  towards  the  East.  If, 
therefore,  any  Paraon  walking  aking  the  Simndj  had  been  asked  whether 
the  House  Nnmber  888  was  in  the  J^and  or  in  the  Court,  he  would  have 
said  that  It  was  fai  the  S^mnd,  and  not  In  the  Court. 

*It  is  also  a  remarkable  circumstance  that,  notwithstanding  [  '06  ] 
the  words    J>mmark<ourt^*  were  written  on  the  sida  of  Nw 
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bor  888,  under  tha  co?ered  Paisage,  there  is  no  evidenee  to  show  tliAt  tlie 
Door  which  opened  into  the  Passage^  was  numbered  as  being  28  in  Dm- 
mwrheourt.  And  I  do  not  think  (hat  the  Name,  uiaocompanied  by  the 
Number,  tends  to  show  that  the  House  in  question,  was  in  Jknmarh^ 
court. 

Moreover,  it  wss  prored  by  Persons  who  had  Uved  in  the  House,  that 
the  Letters  and  Beferenees  which  they  received,  were  all  addressed  to  them 
as  the  Oceupieis  of  a  House  in  the  S&md;  and,  therefore,  it  is  plain  that 
there  must  hsTO  been  impressed,  on  the  House,  the  charaeter  of  a  House 
in  the  Strand;  so  that  the  Testatrix,  when  he  spoke  of  her  Houses  in 
J)enmark-eourtf  did  cot,  in  point  of  Law,  describe  this  House. 

When  a  question  is  made,  with  respect  to  a  House  at  the  oomer  of  a 
Street  and  of  a  Square,  whether  it  belongs  to  the  Square  or  to  the  Street, 
the  question  must  be  determined,  (notwithstanding  the  door  may  be  in  the 
Street),  by  ascertaining  -whether  the  House  corresponds  with  the  Houses 
in  the  Street  or  in  the  Square,  Mr.  Pcpys  saiil  that,  if  a  Person  had  a 
House  which  stood  at  the  corner  of  a  Square  and  ot  a  street,  and  were  to 
describe  the  House  either  as  bein::;  in  the  Squaic  or  as  iti  the  Street,  the 
House  would  pass  ;  and  there  cnu  be  no  doubt  tiiat  it-  would.  Bat  that  is 
the  question  before  me  :  because  if  this  Testatrix  had  liot  had  the  Five 
HoLues  iu  Denmark  court ,  CiUil  had  devised  her  Messuage  in  Jjimnark-court^ 
there  is  sufiiciont  of  Evidence  in  this  Case,  to  allow  the  House 
£  *67  3  number  iJ^d  to  pass.  But,  as  it  is  quite  plain 'ihat  Xuudjor 
383  was  not  ^^tiuaio  in  Denmark  court ^  and  as  she  had  Huuies 
which  would  satisfy  the  description  which  she  has  used,  the  House  Number 
383,  cannot  be  held  to  have  passed  by  the  words  :  *'  My  Freehold  Messua- 
ges, Lands,  Tenements  and  Hereditaments,  situate  and  being  in  JDtnmourk- 
court" 


HaSTINQS  v.  HAIiE. 
ISSS:  lSdi'M«rdi.~IFi)ff.— CfaiMfntcfjaii^JBeeteMiifMai  Ouirt, 

A  Tcftalor,  Alter  giving  specific  and  pecuniary  Lepncic?,  willed  ihnt  .1  an  1  H.  -^I  iil  l  divide, 
cqanlly,  any  Monies  •wliich  might  remain  fo  his  Accoaiu  :ificr  pnvr-^r  i  of  his  Debts  and  pc- 
cuntaij  Legacies.  The  Tcsinlor,  at  the  date  of  liU  Will  and  at  ins  dcaili,  had  Moncy-ac- 
comiu  sabsisting  between  bim  ftnd  hif  Bankcri,  and  other  Fertonj.  Held  that  the  Bcqacit 
did  net  pen  hit  BckidMiy  £MMe«  bnk  onlj  tha  Bahucei  doe  on  those  AccoBDti,  rabjecl  to 
the  Dchfs  nnd  Legacies. 

This  Court  is  not  bound  by  the  decision  of  the  £ccl6«iuUcal  Corxxt  at  to  the  effect  of  a  Be- 
quest. 

FUHK  ABKBT  BAsmiM,  bj  Ilii  WiSi  dfttsd  ths  28d  of  Stplenibor  llfiS, 
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1830.— Hastings  v.  Uaac. 

alter  giving  several  specific  and  pecauitry  Legadeey  gave  the  Residue  of 
his  Preperty  and  Eiecta  to  J.  Maedawallf  and  appomted  hioi  and  Sir  £d- 
mund  Anirohui^  fixecntois  of  his  Will. 

The  Testator,  soon  after  the  Ezecntioa  of  his  Will,  sailed  for  Greece^  en- 
tered into  the  serviee  of  the  Oredt  Govemment,  and  wss  appointed  to  the 
Command  of  a  Oredt  Steam  Vessel  of  War,  which  was  called,  in  English, 

The  P»u9€raiMe^^  and,  in  Greek,  KaUria:*  Whilst  on  board  this 
Vessel  he  wrote,  as  follows,  on  the  back  of  one  of  the  Sheets  of  a  Dapli- 
cate  of  his  Will. 

On  Board  the  FeneoiranM  Steam  Vessel,  at  Sea.-^une  20th,  1826. 
— hereby  Revoke  these  my  former  Dispositions  of  my  Proper- 
ty ;  and  bebg,  as  I  belioTe,  *iuisble  to  make  any  legsl  Transfer  £  *68  ] 
or  Legacy  of  my  Property  from  on  board  this  Vessel,  I  can  only 
request  that  Captain  jEdtaard  ScoU^  R.  N.,  the  same  mentioned  in  my  for- 
mer Testamsnt,  may  inherit  my  Books^  Instmments,  Charts,  Maps,  Arms, 
and  1,000/.  Sterling;  and  that  Cfwry  now  on  Board  this  Vessel, 

may  inherit  500/.  Sterling ;  and  that  my  Servant,  A.  iZsst,  may  inherit 
all  mj  Wearing  Apparel,  Stores,  Wine,  Plate,  jkc. ;  also  that  Kr.  J^koh 
KaUrgy^  Q-reek,  now  at  2\(ii0S,  and  Mr.  J,  Han$^  Officer  on  Board  this 
Vessel,  may  dirido  equally  oi^  MMu  vMk  mi^  rmutm  to  my  aeeotaU 
after  Payment  of  the  aforesaid  warn  and  my  Debts.— JVonir  Ahn^  AsC- 
inff$,  PemvtrtmM  Steam  Vessel,  at  Sea.  Jnne  20th  ld26.^The  alteration 
in  favour  of  J*.  Sam  and  Nicola  Kdngy^  Sth  Angost  1827.  JEstima 
Lyra*' 

On  the  1st  of  Jane  1828,  die  Testator  died  m  the  Island  of  Zante,  leaviug 
the  Pltintifi,  his  Mother  and  Brother,  his       of  Ktn. 

In  November  1828,  Mr.  Msudowall  proved  the  first  Will,  the  origpnsi  of 
which  had  been  left,  by  the  Testator,  with  Messrs.  CouUo  ^f  Co,  his  Bank- 
ers. The  Probate  was  afterwards  revoked  at  the  Suit  of  the  Defendant  J, 
Hane^  and  Letters  of  Administration  to  the  Testator,  with  the  second  Will 
annexed,  were  granted  to  him. 

The  Bill  insisted  that  the  residue  of  the  Testator's  Estate  was  not  dispos- 
ed of  by  the  second  Testamentary  Paper,  and  that  the  Plamtifis  were  entitled 
to  it  as  his  Next  of  Kin. 

•The  Bill  prayed  for  the  usual  Accounts  of  the  Testator*8  Estate,    [  "69  ] 
Debts,  kc.  ;  and  that  it  might  bo  declared  that  the  PlMntifis  were 
entitled  to  the  clear  Residue  of  his  Estate,  ar^d  that  it  might  b©  paid  over  to 
thcia  according  to  tlieir  regpectivo  rights  therein. 

The  Answer  stated  that  the  Plaintiffs  had  contested  the  Defendant's  Right 
to  the  Letters  of  -^administration,  in  the  .Ecclesiaatical  Court,  on  the  ground 
that  the  Testamentarj  Paper  did  not  dispose  of  the  Residue,  but  that  it  was 

Vol.  VI.  63 
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163t^lluttn£s  T.  HAne. 

nodispoied  of  and  belonged  to  thorn  as  hia  Next  of  Kin ;  that  the  Defondaot, 
on  the  other  hand,  ioBisted  that  the  Beaidno  was  disposed  of  by  the  Testa- 
mentary Paper,  and  that  ho,  as  one  of  thoBesldnaiy  Legatees  named  there- 
in, was  entitled  to  the  Letters  of  Administration ;  that  Sir  J,  NiehoU^  the 
Jndge  of  the  Gonrt,  dedded  that  the  Testamentary  Paper,  npon  the  tree 
oonstmction  thereof,  amounted  to  a  Gift  of  the  Besidne  to  the  Defendant, 
and,  on  that  ground,  deorotd  that  the  Letters  of  Administration  should  bo 
granted  to  him.  The  Defendant  submitted  that  that  Deoision  was  n  Judg- 
ment by  a  Court  of  eompotent  jurisdietion  on  the  eonstrueiion  of  the  Witt,- 
and  that  the  Judgment  not  having  been  appealed  from,  it  was  not  competent 
to  this  Court  to  question  that  DeoiBion,  or  to  put,  on  the  disporiuons  of  the 
Will,  a  oonstrootion  different  from  that  which  had  been  put  on  them  by  a 
Court  to  whose  junadiotion  suoh  questions  properly  belonged. 

By  the  Deeree,  it  was  referrtd  to  the  Muter  to  inqmre  and  state  whetiier, 
on  the  20th  of  June  1826,  tiie  8th  of  August  1827,  and  the  1st  of  June 

1828,  or  at  any  of  thoss  times,  tiie  Teatator  had  any  and  what 
[  *70  ]    Honey-Moonnt  "subsisting  between  him  and  any  and  what  Person 

or  Persons.  The  jKoiesr  found  that,  on  the  20th  of  Juno  1828, 
the  8th  of  August  1827,  and  the  1st  of  June  1828,  the  Tbstator  had  a  Money- 
aeoount  subsisting  between  him  and  Messrs.  OoutU  ^  C^.  as  his  Bankers  in 
England,  and  that,  on  the  8th  of  August  1827  and  the  1st  of  June  1828, 
be  had  also  a  Mouey-aooount  subsistiDg  between  him  and  the  Qrttk  OoYero- 
ment,  in  respect  of  his  IKsbursemsnts  on  account  of  tiic  Vessel,  on  which 
account  1,1807.  sterling  were  due  to  him  on  the  1st  of  June  1828 ;  and  that 
ho  had  abo,  on  the  1st  of  Juno  1828,  owing  to  hhn  from  the  Grs^  Bank 
or  CommissiMi  of  Finances,  474i.,  from  JSTdnoi,  lOOf.  sad  ficom  D.  Ka^ 
ergy,  1182. :  but  the  MoMter  ^  not  find  that,  beftdes  such  several  Accounts 
afereaaid,  the  Testator  had,  at  the  respectiYC  times  afotcsaid,  any  other  Mbncj 
account  subsisting  between  him  and  any  other  Person  or  Persons.  It  ap- 
peared, however,  by  the  State  of  Pacts,  that,  on  the  8tii  of  August  1827 
and  let  of  June  1828,  the  Testator  was  entitled  to  4,510  IVench  PIve  per 
Cent.  Rentes,  and  600L  Four  per  Cent.  Bnglish  Stock ;  and  that  the  Bal. 
ances  due  to  the  Testator  from  ObuKi  ^  Co.  on  the  20th  of  Jane  1826,  the 
8th  of  August  1827  and  the  1st  of  Juno  1828,  were,  respectirely,  922.  7«. 
6tl,  81?.  7«.  C^d.  and  300i.  11».  lid. 

The  Cause  now  came  on  for  Further  Directions. 

Bir  E.  Sugdm^  Mr.  Knight  and  Mr.       Richards^  for  tho  Plaintiffs. 

Mr.  Pepyg  and  Mr.  Jaa.  JlusseU,  for  tho  Defendant,  contend- 
[  '71  3      ed  that  the  Bequest  to  iV.  Kalcrgy  and  tho  'Defendant  J.IIane, 
was  a  Besidaary  Bequest.    L^nn  v.  Ktrridge  {a),  Kmdall 

<a)  W«l^  Cm,  ttmp.  Bndnkke,  17ti 
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T.  Eim^Cb) .  They  also  rtUfid  on  the  Jodgmoat  pfMumnced  bj  Sir  Mm 
IRehoUn  being  condiuive. 

Sir  S.  Suffdm^  in  reply,  rtferred  to  Botham  v.  jSm<(0]| 
The  Yicb-Ohanobllor  : 

I  do  aoi  think  that  I  am  bound  by  tho  Jadgment  of  Sir  JSiJb  Sfu^oll^  as 
I  do  not  know  that  ho  had  baforo  him  tho  cironaatttuea  whieb  are  found  in 
tho  Mastor^a  Report. 

The  question  is  whether  the  TeataCor  meant  to  give  tho  Monies  that  might 
remain  to  hie  acooant,  or  to  give  the  general  Beiidne  of  his  Estate.  I  do  not 
tlnnk  that  what  Lord  Eldon  aaja  in  EoOiam  v.  SutUm,  bears  on  this  Case ; 
for  he  there  speaks  of  tho  eieflt  of  the  word  Monies/'  where  it  is  found 
with  other  words.  Ai  tiio  same  thno  it  appears  to  me  that  a  Case  might  be 
pat  in  which  the  word  Monies'*  wonid  pass  the  general  Residue  (<i}«  The 
qn^tion,  however,  is  whether  it  passes  the  Residue  in  this  Case. 

Now  I  am  bound,  in  putting  a  Constmetion  on  this  Will,  to  give  effeet  to 
OTOry  word  in  it.   The  Testator  has  not  said  that  Rant  and  Kaltrgy  may 
divide  any  Mbnies  iduoh  may  renuuD,  but  any  Monies  which  may  remain  to 
hit  account.    He  had,  at  the  date  of  his  Will,  some  account ;  when 
he  made  the  alteration,  he  had  *8ome  account ;  and  he  had,  at  his    [  '72  J 
death,  some  account  which  was  adequate  to  pay  Uie  Legacies,  and 
which,  for  aught  I  know,  might  be  adequate  to  pay  his  Debts. 
I  am  bound  to  give  a  meaning  to  tho  words,  "  to  my  Account:"  and,  there- 
fore, I  am  of  opinion  that  these  Parties  are  not  General  Jlesiduary  Legatees, 
but  are  Legatees  of  the  Balance  that  might  remain  to  the  Testator's  ac- 
count, after  I'ayraent  of  his  Debts  and  Legacies. 

Declare  that  Kalergj/  and  Hane  are  entitled  to  the  Surplus  that  may  re- 
main due  on  th^  Accouula  specUied  in  the  Ueport,  after  payment  ot"  tho 
Debts  and  Legacies. 


1883  t  16lfi  March. — Execnfor. — Tyganj. 

A  Testatrix  gave  Lo2:arics  of  1000/.  each,  to  A  ^  ZJ.and  C;  and,  in  a  sabteqxtent  part  of  her 
Will,  she  appoiatoU  theio  Iter  Execoton.  In  the  pr«cediog  Claiu«s,Ae  mede  Devises  aad 
Boqoctli  ''to  her  Szeenton  thcninaftcr  named,"  aad  "to  licr  EsMoton  ttdll^roitMa,"  A 
neidwr  pfOTed  nor  acted.  Hold  that  be  waa  not  entitled  to  the  "LeBuj* 

The  question  in  thia  Case  was  whether  an  Executor,  who  had  neither 

{h)  4  Bon.  3«0,  iit  S69.  (t)  II  m  VB* 

(iO  Se*  Ommaimtg  v.  Artakr,  1  Ttau  4Bmf.S6ll. 
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provod  nor  acted,  wm  entiUttd  to  a  Legacy  given  to  him  bj  the  Teatotrix  in 

the  Cause. 

The  following  are  the  Claates  of  the  Will  in  which  the  Eaecntots  were  . 

mentioned. 

I  givT  and  devise  all  and  everj  my  Freehold  Messuages,  Lands,  Xene> 
ments  and  Uereditamente  whatsoever,  ond  also  my  Oopyhold  Messuages, 
Landa,  Tenements  and  Hereditaments  whatsoever,  with  their  A^i- 
[  *73  ]      pnrtenances,  unto  and  to  the  use  of  my  Executors  *bereinsfier 
mentioned,  their  Heirs  and  Assigns,  in  Trust,  &e.  kc. 
I  give  and  bequeath  unto  my  said  Executors  and  Trustees,  their  Exec- 
utors, Administrators,  and  Assigns,  the  Sum  of  8,000/.  of  lawful  English 
Money,  upon  Trust  that  they  my  said  Trustees.  ?hall  and  do,  &c.>&c. 

*•  I  gi?e  and  bequeath  to  Fdurard  Oreerty  of  Warffrave  aforesaid.  Gen- 
tleman, Ifm.  Fi8htr,o(  Friday-itreet^  London,  Silk  Mercer,  and  Robert 
Lawrence  of  Reading  in  the  County  of  Berk$f  Lineu  Draper,  the  Sum  of 
2002.  Four  per  Cent.  Bank  Annuities,  upon  Tmst  that  they  the  said  JSd' 
ward  Green f  Wm.  Fi»her^tMd  Robert  XaimN«e,  or  the  Su^ivor  or  Snr> 
Tivors  of  them,  his  Bzecntois  and  administrators,  do  and  shaU,  from  time  lo 
time,  &c.  &c. 

I  gi  ve  and  bequeath  noto  each  of  them  the  said  Edward  Q-revn^  Wm* 
Fishery  and  Robert  Lawrence^  the  Sum  of  100^.  I  gi?e  and  bequeath  to 
A*  JS*  Morgan  the  Sum  of  1001.  for  her  ahsolnte  use.  Also  I  give  and  be- 
queath onto  Mr.  R.  Fi$her,  of  the  Strand,  the  Snm  of  lOOL  And  also  to 
Mn.  Grcen^  the  Wife  of  the  said  JSdward  <?fcm,  the  Snm  ^  of  IWl, 

And,  as  to  all  the  rest^  residtio  and  lemainder  of  my  Beal  and  Person- 
al Estate  and  Eilects  wbatsoew  a»d  wheresoevir,  not  hereinbefore  disposed 
of)  I  give,  devise  and  bequeath  the  same  and  eveiy  part  thereof,  nnto  the 
said  Edward  Oreen^  Wm.  FUikeTf  and  BohtH  Lamtnce,  their  Heirs,  Bzec* 
utora,  admmistrators  and  Aseng^,  according  to  the  nature  and  quality  there- 
of respectively ;  but,  nevertheless,  upon  Trust  that  they  the  said 
[  *74  ]  *Edward  Green,  Wm*  Fieher  and  Robert  Lawrence,  or  the  Sur- 
vivoia  or  Sorvivor  of  them,  his  Heirs,  Executors  and  Admin- 
istrators, do  and  shall  sell  and  dispose  of  and  convert  the  same  mto  Money, 
&c.  ftc. 

And  I  hereby  nominate,  eonstitiite  and  appoint  the  said  Edward  Oreen, 
Wm,  Fitker  and  Mert  Lawrenee  Executors  of  this  my  Will." 

inie  Defendants,  0reon  and  Lawrenoe,  the  acting  Executors,  paid  Fuher 
his  Lsgacy ;  but  the  Matter,  in  taldng  the  Accounts  directed  by  the  Detcee, 
disallowed  that  Payment ;  upon  which  the  Defendants  excepted  to  the  Be- 
port* 

Sir      8ugdin  and  Mr.  Wake/ietd,  in  support  of  the  Exceptions,  said 
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tiiat  the  Testatrix,  when  ahe  gave  the  Legacies  to  the  Ezeeuton,  meatioiied 
them  by  their  names.    Cockerell  v.  Barber  (a). 

The  Attorney- General  and  Mr.  Templey  in  support  of  tlio  Report,  said 
that  the  Testatrix  had  united  the  three  Persons,  whom  elu  afterwards  ap- 
pointed her  Executors,  in  one  Bequest   StacfyooU    Mowell  (6). 
The  Vioe-Cbancellor  : 

I  think  that  the  MwUr  is  right. 

The  role  is  that,  where  a  Legacy  is  given  to  an  Executor,  prima  facU^  it 
is  ^ven  to  him  for  his  tronble ,  and,  if  he  refuses  the  office,  he  ie  not  en* 
titled  to  it ;  bat  if  it  ean  be  collected,  from  the  whole  of  the 
Willy  that  *the  Legacy  was  not  gLvin  to  him  in  respect  of  the     [  *75  ] 
Office,  then  he  will  be  entitled  to  it. 

The  Gm6  of  Gtfdacrett  ?.  BarUr  afibrds  snffioient  special  circumstanoea 
to  show  that  the  general  nde  did  not  apply.  There  I  should  hare  thooght, 
from  the  Testator's  using  the  expression  My  Friend  and  Partner,**  that  it 
ou^t  to  be  taken  that  the  Legacy  was  g^ven  to  him  as  a  Friend  and 
Partner;  and  there  was  no  Gift,  of  the  same  amount,  to  all  the  Execo. 
tots. 

The  Testatrix,  in  this  Case,  frequently  calla  these  Legatees  her  Execu- 
tors and  Trustees and  she  then  classes  them  together,  and  gives  a  Lega- 
cy, lA«  tome  Amount^  to  each  of  tkem.  And,  on  these  grounds,  I  am  of 
opinion  that  the  Executor  who  did  not  act,  is  not  entitled  to  his  Legacy ; 
and,  oonsequently,  the  Exception  must  be  orer-mled. 

Fr££Mak  V.  Simpson. 

18S8:  l7AVanSt^L$gaejf^liUreiL 

Testator  gave  a  Legacy  to  his  Daughter,  and  alibis  Keal  and  Pcrsooal  Estate  to  his  Wife,  and, 
after  lier  death,  ho  gave  his  Real  Estate,  subject  to  the  Logncy,  to  his  Son  in  fee.  ThcWif* 
survived  the  Testator,  and  afterwards  died.  Held  that  the  Legary,  with  Interfst  from  the 
«a4  of  «TMr«ft«rilie  TeHatOf*!  death,  wm  nlMaUe  ovt  of  tha  Real  £itat«,  is  case  th* 
Ftanoaal  Eflaia  was  daSdent 

The  Testator  in  this  Cause  gave  a  Legacy  of  300?.  to  his  Daughter ;  and 
he  devised  a  Messuage,  then  in  his  own  occupation,  and  all  other  his  "Real 
and  Personal  Estate,  to  his  Wife,  for  her  life  ;  and,  after  her  decease,  he 
gave  the  Messuage,  subject  to  the  payment  of  and  chargeable  with  the  Leg- 
acy, to  his  bon  in  Fee. 

*The  Testator  died  leavin?^  his  Wife  surviving.    She  afcerwards    £  *TQ  J 
died ;  and,  after  her  death,  the  Bill  was  filed  by  Persons  to  whom 
(a)  Jfltoi  YoL  1.  p.  IS.  (i)  IS  Ym.  41% 
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l'uo  Legacy  iyj.'l  been  assigned,  alleging  that  the  Testator's  Personal  Kstnte 
was  insufficient  to  pay  his  Debts,  and  prayinr;  that  the  Leii^acy,  with  In^  rust 
from  the  end  of  one  year  aiier  tho  TesUior  s  dcatii,  migut  be  raised  by  aaie 
of  the  Messuage. 

The  question  was  whether  Interest  was  payable,  on  the  Legacy,  from  the 
end  of  a  year  after  the  TcsLdtor's  death,  or  from  the  death  of  his  Widow. 

Sir  Sagdcn  and  Mr.  WUbraliam,  for  the  Plaintiff,  said  that  the  Leg- 
acy was,  primanly,  a  ciiarge  <jii  the  ^enoral  Pers  onal  Estate,  and,  therefore, 
must  carry  Interest  from  the  eud  of  a  yeai  after  the  Testator's  death.  Da- 
vies  V.  Davks  (rt). 

Mr.  Knight  and  Mr.  Shortland,  for  the  Devisee  of  the  Messuage  and 
Mortgagees  under  him,  said  that  the  Piaintiff  could  not  ha?e  claimed  the 
Interest  as  against  the  ^Vidow;  for  the  Testator's  intention  was  that  she 
should  have  all  the  Real  and  Personal  Estate  for  her  life,  and,  consequentij, 
that  the  Legacy  could  not  bo  payable  till  her  death. 

Mr.  Simons^  for  the  Testator's  Personal  Representative. 

The  Vice-chancellor  said  that  the  Testator's  Personal  Estate  was,  in  the 
first  instance,  answerable  for  the  Legacy  ;  and,  therefore,  that  it  bore  In- 
terest from  the  end  of  one  year  after  the  Testator's  death  ;  and,  if 
[  *11  ]    the  •Personal  Estate,  was  not  sufficient  to  pay  tho  Testators  Debts, 
the  Plaintiffs  were  entitled  to  have  the  Le^ac^  and  interest  raised 
by  Sale  of  the  Messuage. 


WnjJAMs  V,  Javavat. 

IStS :  SBtb  M«Kh  — PkwfftM.— JAw  Oritn^Ditmimi  ^fiOT. 

The  17th  Order  of  I?3I,  dof";  nn;  apply  except  in  cases  when  |lie7iyiltUrM|l||Ni  a  GomDii- 
sion :  in  otiMt  cases,  the  oldPractice  xemaiiu  unaltered. 

The  Plaintiff  filed  a  Replication  before  Trinity  Term  1832,  and,  in  that 
Terra,  he  served  a  Subpoena  to  rejoin.  No  step  was  afterwards  taken  by 
tho  Plaintiff.  On  the  first  Sea!  nfter  Hilary  Term  1833,  the  Defendant 
moved  to  dismiss  the  Bill  for  want  of  prosecution.  No  Notice  of  Motion  to 
Dismiss  had  been  served  bcfjrc  the  Replication  was  filed. 

Mr.  Bcthdl,  for  the  Motion,  referred  to  tho  ITlh  Order  of  1831,  and  said 
that  tlie  old  practice  in  such  a  case,  was  that  the  Defendcint  should  set  down 
the  Cause  at  his  own  rcque<;t  ;  that  that  p^-occss  was  very  tedious  :  for  one 
dear  Term  must  elapse  after  the  Term  in  vthkh  the  Cause  was  put  at  iasue^ 

(«)  MalPhBvp^M. 
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ana,  in  the  following  Terra,  the  Defendant  might  give  a  llulo  to  produce 
Witnesses.  Then  another  clear  Term  must  elajise,  anrl.  in  the  following 
Tern.,  a  Rule  to  pass  Publication  might  be  given,  and,  in  the  Term  following, 
tho  Cause  might  be  set  down. 

The  Vice' Chancellor  held  that  the  ITth  Order  of  1831,  did  not  apply 
except  in  a  Ca.«e  where  the  Plaintiflf  wanted  a  Commission,  and  had  obtained 
or  required  an  order  for  a  Commission  to  examine  Witnesses,  inasmuch  as 
tho  obligation  to  give  the  Rules  to  produce  Witnesses  and  to  pass  Pabliea^ 
tion,  and  to  set  down  the  Cause,  was  governed  by  the  antecedent 
-words  "  and  'requires  a  Commission  and,  consequently, in  UMeB  [  •78  ] 
like  the  present,  the  old  practice  remained  unaltered  (a). 


p£]>DiE  v.  Pbdpxjb. 
1833:  inApnl^OuutneHoih—ScUehadaemenL 

By  a  Scotch  Settlement,  a  jtim  of  Stock,  was  settled  on  tho  nusband  and  Wife  for thdrlivci, 
and,  after  the  death  of  the  Survivor,  on  their  Children,  and,  fatlin|v  Children,  on  tha  neartJrt, 
Hrfn  of  lb*  Wife :  aaU  she  was  empowered,  at  an/  time  in  her  life,  and  even  on  deathbed' 
to  bequeath  or  ditpoie  of  the  Stock  to  any  Fcm  and  in  mj  Manner  ihe  might  think  proper. 
Held  that  the  Power  was  not  intended  to  be  nvaiUble,  except  intbe  event  of  Ihete  beiqg  ft 
fiiilmo  of  Cldldrea  of  the  Maixkge. 

Previously  to  the  Marriage  of  the^Defendant  J.  C.  Peddie  with  Fliza 
Bailh'e,  both  of  whom  were  resident  and  domiciled  in  Scotland,  the  following 
Agreement  or  Article  of  Settlement,  dated  the9kh  of  Nor.  1825,  was  enter- 
ed into  between  them  :  "  It  is  contracted,  agreed,  and  matrimonially  ended 
between  the  Parties  following,  viz.  John  Croficn  PMie,  Lieutenant  in  bis 
Majesty's  2l8t  Regiment  of  Foot,  on  the  one  part,  and  Um  EUm  JBaillity 
Daughter  of  the  late  James  BaiHiey  Esq.  on  the  other  part,  in  manner  fol- 
lowing, that  is  to  say,  the  Mid  John  Crofton  Peddie  and  Uliga  Baillie  have 
accepted,  and  do  hereby  accept  of  each  other  for  lawful  Spouses,  and  hereby 
bind  and  oblige  themselves  to  solemnize  their  Marriage  with  all  convenient 
speed  agreeably  to  the  rules  of  the  Church.  In  coDlemplation  of  which 
Marriage,  and  in  cors^ideration  of  the  SetUement  aftermentioncd,  the  said 
John  Or  of  ton  Peddie  hereby  dispones,  assign?,  conveys  and  makes  over,  to 
and  in  favour  of  himself  and  the  said  Eliza  Baillie,  in  conjanct  Fee  and  life 
Rent,  for  her  Life  Rent  use,  allenarly,  and  to  the  Child  or  Chil- 
dren to  be  born  of  the  intended  Marriage,  equally  among  'them,  [  •79  ] 
abmiDd  sbare  alike,  m  Fee,  all  and  aaadry  his  whole  Lands, 

^  (a)  Set  Anon«  ante,  YoL  Y.  p.  497. 
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Heritages,  Debts  and  Sanu  of  Moaej,  heritable  and  moveable,  Ij'mg  Bfonej, 
Goods,  Gear,  and  all  other  heritable  and  moveable  means  and  Estate  of  what- 
ever natare  or  deoominatioD  the  same  maj  be  resting  and  pertainiog,  or 
shall  be  resting  and  pertaining  to  him  at  tlM  time  of  the  dissdation  of  the 
Marriage,  together  with  all  Charters,  Dispositions,  Adjadieatlons,  and  her- 
itable and  moveable  Bonds,  Tacks,  Coatraets,  Assignations,  Bills,  Promissorj 
Notes,  and  all  other  Writs  and  Seonrities  whatsoever  heritable  and  movea 
blc,  made  and  granted,  or  that  shall  be  made  and  granted,  or  which  can  any- 
ways be  bterpreted  in  his  favour  at  the  time  of  the  dissolntion  of  the  Mar- 
riage, with  all  action,  diligence  and  execution  competent,  or  that  may  be 
competent  on  the  Premises,  and  all  that  has  followed  or  may  foUow  thereupon. 
For  which  causes,  and  on  the  other  part,  the  said  Miss  Eliza  Baillit  hereby 
dispones,  transfers,  assigns,  conveys  and  makes  over,  to  and  in  favour  of  her. 
self  and  the  said  John  Crofton  Peddie,  her  promised  Spouse,  in  case  he 
shall  survive  her,  in  Life  Rent,  for  his  Life  Rent  use,  allenarly  and  to  the 
Child  or  Children  to  be  born  of  the  intended  Marriage,  equally  among  them, 
share  and  alike,  in  Fee  ;  vrhoia  all  fiiiling,  to  the  said  Etiza  Bailliesi  own 
nearest  Heirs  ;  declaring  always,  as  \i  is  hereby  expressly  provided  and  de- 
clared, that  the  said  Eliza  Baillie  shall  Lave  full  power  and  liberty,  and 
tuch  full potcer  and  liberty  u  herthy  expregs'i/  reserved  to  her-,  at  any  time 
in  ?ier  life,  and  even  on  deathbed,  by  a  \Viiting  under  her  hau  l,  or  by  a 
Will  or  kDeuknien-,  to  i>:ar(  and  bequeaili,  or  dispose  of  the  Su,>i  '>/  G,000/. 

Thr^e  jjointiU  per  Cent.  Consols  hereinafter  conveyed  i.u  Trust, 
£  *80  3       and  the  wliolo  of  her  means,  Estate  'and  l^ffects,  to  any  person 

or  penons,  luiU  in  any  way  and  manner  she  may  think  proper ^ 
all  and  the  luhoh  Sam  of  G,OOOZ.  Three  per  Cent,  Consolidated  Annuitie9^ 
at  present  standing  in  the  said  Eliza  Baillie^s  name,  but  to  be  transferred 
into  the  names  of  James  Baillie^  Esq.  Charles  Johuton,  Captain  in  the 
Eoyal  Navy,  Wm.  Peddie,  Esq.  and  Alex.  Mutchinsony  Writer  in  Edinburg^ 
and  the  Survivors  or  Survivor  of  them,  in  Trust,  always,  for  tlio  said  Eliza 
Baillie  and  John  Crofton  Peddie^  and  the  Child  or  Children  to  be  born  of 
the  intended  Marriage,  and  the  other  uses  and  purposes,  before  and  after 
expressed,  with  the  whole  Bivideuds  tu  become  due  thereon  after  the  decease 
of  the  said  Mids  Eliza  Baillie  and  jQk7i  Crofton  Peddie,  or  the  longest  liver 
of  them  ;  declarinrr  always  that  it  shall  be  in  the  power  of  the  said  James 
Baillie,  Charles  Johnston,  William  Peddie  and  Alexander  Hutchinson,  as 
Trustees  aforesaid,  or  the  Survivor  or  Survivors  of  them,  on  being  required 
so  to  do  in  writing  by  the  said  Eliza  Baillie  and  John  Crofton  Peddie,  to 
sell  out  of  the  said  6,000/.  Three  per  Cent.  Consols,  any  Sum  or  Sums  not 
exceeding  2,000L  sterling,  and  to  apply  the  same  in  the  purchase  of  a  Com- 
mission or  Commissions  in  the  Army  tor  the  Advancement  of  the  said  Jolm 
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Croftm  Peddie  hi  his  Proft'ssion  ;  bii:,  in  iIk-  event  of  the  said  John  Cro/ton 
Peddie  afterwards  selling  out  of  the  Army  dio  Cumiui-slon  or  Cimmissious 
60  to  be  acquired  by  iii.ai»  be  biireby  binds  and  obli<,'e8  himself  to  rc-invc8t 
the  said  12.000/.,  out  of  the  Sums  so  to  be  receive<l  hv  liitu  in  the  Sale  of  such 
Commission  or  Commissions  so  purchased,  m  ihc  uaiaes  of  the  said  Trustees 
hetore  mentioned,  or  the  Survivors  or  Survivor  of  them,  for  tho  Purposes 
ijforcsaid  under  the  Declarations  before  written.    And  the  said 
John  (J li'jl oil  Peddie  KXiA  Eliza* Baillie  bin  1  and  oblige  them-       [  '81] 
selves,  respectively,  and  the  Survivor  of  them,  to  alienate,  enter- 
tain anil  educate  tho  Child  or  Childrert  to  he  horn  of  tlic  inu  nded  Marriage, 
suitably  to  their  Stations  :  and  the  said  Jolin   Crofton   Peddie  hereby  nom- 
inates and  appoints  the  said  Eliza  B  aid  I    Jame$  Balllie,  Charles  Johnston, 
H  illiam  PedJie  and  Alexander  Hutchinmn^  and  the  Survivors  and  Survi- 
vor  of  ihcoi,  to  be  Tutors  and  Curators  to  the  Child  or  Children  to  be  born 
of  the  inteniled  Marriage,  during  their  Minority,  \s\\.\\  all  the  Powers  confer- 
red on  Tutors  and  Curatrrs  by  the  Law  of  ^Sc-c/f/a/a^,  declaring  ibat  the  said 
Trustees  and  Tutors  and  Curators  shall  not  bo  liable  for  omissions,  but  only 
each  of  them  for  their  actual  Intromissions  ;  and,  farther,  it  is  hereby  coven- 
anted and  agreed  on  by  both  Parties  that,  although  the  said  Marriage  should 
happen  to  be  dissolved  by  the  death  of  either  Party  within  the  space  of  one 
3'ear  and  a  day  after  tho  Solemnization  thereof,  and  without  a  living  Child 
procreated  of  the  same,  yet  this  present  Contract  and  the  wlio'c  Provisions 
lierein  contained  in  favour  of  the  Husband  and  Wife  respectively,  shall  sub- 
sist and  continue  in  full  force  in  favour  of  tlic  Survivor,  in  the  same  manner 
as  if  the  Marriage  had  subsisted  for  mure  ilian  a  year  and  day,  or  a  li\ 
Child  had  been  procreated  of  the  same,  any  La'»v  or  Custom  to  the  contrary 
notwithstanding.    And  it  is  also  hereby  agreed  that  all  Action  and  Execution 
for  implement  of  the  Obligations  incumbent  on  the  said  John  Crofton  Ped- 
die^ shall  pass  at  the  instance  of  the  said  Jamet  Baillie^  Charles  Johnston, 
William  Peddie,  and  Altxandtr  Mutckuuan  ts  Trustees  aforesaid,  or  all  of 
ihcm  or  either  of  them.  " 

The  Marriage  was  solemnized,  in  Scoiland,  on  the  *10th  of     [  *82  ] 
November  1825 ;  bait  the  Trustees  never  cxccated  the  Articles 
of  SeUlementi  nor  were  the  QfiOQl,  Gonsols  ever  transferred  into  their 
Bsnies. 

After  the  ^larriage,  tho  whole  of  the  Stock,  except  2,285^.  7<.  9(i.,  was 
sold  out,  at  different  times,  under  Powers  of  Attomej  jointly  cxecatcd  by 
the  Husband  and  Wife ;  and  part  of  the  Proceeds  was  applied  in  the  Par 
chase  of  a  Captain's  Commission  for  the  Husband. 

The  £iU  was  filed  by  the  three  Infant  Children  of  the  Marriage,  praying 
lliat  new  Tmttees  of  the  Af  tieles  might  be  appointed^  that  the  Stock  n- 
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1833  — Peddle  T.  Peddio. 

maining  unsold  might  bo  transferred  into  their  names,  that  the  Stock,  vhich 
had  been  sold  out  in  broach  of  the  Articles,  might  be  replaced  hy  J.  C. 
Peddle,  and  that,  in  the  mean  time,  the  Dividends  might  be  applied,  during 
his  life,  in  making  ^ood  so  much  of  the  Stock  as  had  been  sold  out. 

After  the  commencement  of  the  Suit,  a  Deed-poll,  dated  the  8th  of  Oc- 
tober 1832,  was  executed  by  Mrs.  Peddie,  by  which,  after  reciting  the  Ar- 
ticles, and  the  Sales  which  had  been  made  of  the  Stock,  she,  in  exercise  of 
the  Power  reserved  to  her  by  the  Settlement,  appointed  both  the  parts 
which  had  been  sold  out  and  which  remained  unsold,  to  Cnptain  Peddie^ 
absolutely.  Captain  Peddie^  by  his  answer,  claimed  to  be  eraitled  to  the 
whole  of  the  Stock,  under  the  Deed-poll,  and  to  have  the  same  beueEt  there- 
of as  if  he  had  pleaded  the  same  to  the  Eill. 

&ir.£^.  Sugden^  Mr.  Knir/ht  and  Mr.  SJiarpe,  for  the  Plaintiffs,  said  that 
the  power  to  dispose  of  the  6,000/.  Rtock,  was  intendc  l  to  take 
[  *83  3      effect,  onlj'  in  the  event  of  'there  hviui:  a  iuilurc  of  Children  of 
the  Marriage,  and  that  it  came  in  the  place  of  the  limitation  to 
the  nearest  Heirs  of  Mrs.  Peddie  ;  and,  as  there  were  Ciiiidren  of  the  Ma]> 
riage,  the  Appointment  was  inoperative. 

The  Altoiney- general  and  Mr.  0.  Anderdon,  for  tli    Defendants,  ?aid 
that  it  was  plain,  from  tho  language  of  the  Articles,  that  Mrs.  Peddie  was 
empowered  to  dispose  of  the  Stock,  at  any  time,  or  in  any  manner,  and  that 
Power  overrode  all  the  antecedent  limitations  in  the  Articles. 
The  VicE-CnAXCELLoa : 

I  do  not  understand  it  to  be  contended  that,  by  the  Law  of  Scotlandy 
there  is  any  settled  meaning  of  the  words  by  which  the  Power  in  question 
18  given ;  and,  therefore,  I  shall  construe  these  Articles  in  tho  same  manner 
as  I  should  construe  an  Mngluik  Settlement,  that  is,  so  as  to  make  the  whole 
consistent. 

Now  the  last  Power  in  the  Articles,  is  utterly  inconsistent  with  the  notion 
that  the  Wife  had  a  general  Power  to  dispose  of  the  whole  Fund :  and  my 
opinion  is  that  the  Power  to  appoint  the  G,000?.  Stock,  cannot  be  e.xercised, 
except  in  the  event  of  there  being  a  failure  of  Childien  of  the  Marriage. 

Declare  that  tho  Plaintiffs  are  entitled  to  hare  the  sum  of  6,000/.  Stock 
invested  and  secured,  in  the  names  of  Trustees,  upon  the  Trusts  of  tho  Ar- 
ticles, subject  to  the  Proviso  therein  contained  :  that  the  Power  to  appoint 
the  6,000/.  Stock,  will  only  become  available  in  the  event  of  failure  of  Chil- 
dren of  the  Marriage ;  that  the  Appointment  made  by  the  Deed- 
[  •84  ]  poll  of  tho  8th  October  •1832,  is  inoperative  :  and  that  the  De- 
fendant c/l  C.  PcddU  is  entiilod  to  have  the  benefit  of  the  Pro- 
viso in  tho  Articles  mentioned,  respecting  the  purchase  of  a  Commission  or 
Commianoos  in  the  Army  for  hia  advancement  in  his  Profoaiion.  Order 
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tho  Defendants  Peddie  and  Wife,  to  transfer  into  the  name  of  the  Account- 
ant-general, in  Trust  in  this  Cause,  to  an  account  to  bo  intituled  *'  On  the 
Trusts  of  the  Marriage  Articles  of  the  9th  day  of  November  1825,"  the 
ram  of  2,285 ^  7^.  9cf.  Bank  Three  per  Cent.  Annuities,  now  standiog  in 
the  name  of  the  Defendant  Eliza  Peddie,  such  Sum  to  he  taken  as  part  of 
the  6,000/.  like  Annuities.  Order  that  the  Defendant  J.  C.  Peddie  do 
receive  the  Sam  of  G8Z.  lis,  2d.y  the  amount  of  the  Dividends  ^vhich  are 
now  due  in  respect  of  the  2,2852.  7«.  9d»  Stoek,  and  pay  tho  same  into  the 
Bank  with  the  privity  of  the  Accountarlt-general,  to  be  there  placed  to  th« 
creditor  theCaiiae,toaii  Aocoantto  bo  intituled  The  Dividend  Aocoant." 
Order  that  the  aame,  when  so  paid  in,  and  all  aecnmnlations  of  Dividends 
be  laid  out  in  the  purchase  of  Bank  Three  per  Cent.  Annuities,  in  the  name 
and  with  the  privitj  of  the  aeoountant-general,  in  Trust  in  this  Cause,  the 
like  Account.  Order  the  Plaintiff's  Costs  to  be  taxed,  and  the  amount 
raised  out  of  the  2,28dZ.  7t.  9d.  Stock.  Order  that  the  Dividends  to  ac- 
crue due  thereon  until  such  Sale,  and  on  the  residue  after  such  Sale,  and 
all  aecnmulatioDs  of  Dividends,  be,  from  tame  to  time,  laid  out  in  the  pur- 
chase of  Bank  Three  per  Cent.  Annuities,  in  the  name  and  with  the  privity 
of  the  said  Accountant-general,  in  Trust  in  this  Cause,  to  the  Account  inti" 
tuled  The  Dividend  Account."  Declare  that  the  Defendant,  J,  O.  Fed- 
dte,  is  bound  to  make  good  so  much  of  the  difference  of  the 
6,0002.  and  2,2852.  7s.  di.  Stock,  ^as  shall  not  have  been  prop-  [  *85  ] 
eriy  applied  in  the  purchase  of  a  Commission  or  Commissions  pur- 
suant to  the  Articles.  Refer  it  to  the  Matter  to  inquire  and  state  what 
sum  or  sums  of  money  have  been  properly  applied  in  the  purchase  of  such 
Commission  or  Commissions,  and  how  much  of  the  Stoek  sold  out  was  nec- 
essary to  raise  what  the  Mtuier  shall  find  to  have  been  so  applied.  Order 
tho  Matter  to  g$ve  credit,  to  the  Defendant  J,  C.  Peddie^  for  so  much  Bank 
Annuities  as  he  shall  find  was  necessary  to  be  sold  for  that  purpose,  and  to 
ascertain  and  state  the  amount  of  the  deficiency,  and  that  tho  Defendant 
J.  C.  Peddie  do  transfer,  into  the  name  and  with  the  privity  of  tiic  Ac. 
countant  general  in  IVost  in  this  Canac,  to  the  Account  ^  On  the  Trusts  of 
tho  Marriage  Articles,"  so  much  Bank  Three  per  Cent.  Annuities  as  the 
MaiUr  shall  certify  to  be  the  amount  of  the  deficiency.  And,  it  being  al- 
leged, by  the  Answer  of  tho  Defendants  Peddie^  Wife, that  tho  Defcnd- 
aias  James  Baillie,  Charles  Johnston,  WiUiam  Peddie  and  Alexander  Hut- 
chinson, decline  to  ficccpi  the  Trusts  of  tlic  Articles,  and  that  they  are  resi- 
dent out  of  the  Jurisdiction  of  the  Court,  (led  ire  that  proper  Persons  ouf^ht 
to  be  appointed  Trustees  of  the  Articles  ia  thuir  room. 
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[  *86  1  *Bartium  V.  WmcncoTB. 

1833  :  1st  April — Vtndor  and  Purcha$rr. — T7lU. — Power  of  Snlf  and  ErrLanpf 
The  Donees  of  n  Power  of  Sale  and  Exchange,  may  pay  Money  for  Owelty  of  i^^change,  al- 
thoagb  ihcy  «n  not  expressly  ftmtliorixei  m  to  do. 

John  Manners,  Esquire,  l)v  \m  Will  dated  chc  I8th  of  Septcmher  1791, 
devised  to  Trustees  and  their  Heir?,  rtll  his  Lands  and  IIcredit:imciits  at  0»' 
hottrnf^y  and  also  all  other  Laods  and  Hereditamcuts  of  which  he  had  power 
to  dispose  by  his  Will,  in  Trust  to  cunvev,  settle  atid  assure  the  sLme,  from 
and  after  his  decease,  to  the  oso  of  h\»  eldest  Son,  IViiliam  Mannen,  and 
his  Assigns  for  life,  with  remaiuder  to  Trustees  to  preserve  contingent  Re- 
mainders, with  remaioder  to  the  use  of  the  first  and  other  Sons  of  William 
Mannen  soecossively,  in  Tall  Male,  and,  for  want  of  such  Issue,  to  the  uses 
thereinafter  mentioned ;  and  he  directed  that  the  Settlement  to  bo  made  in 
parsaanee  of  his  Will,  should  contain  a  Proviso  and  Declaration  that  it  should 
be  lawful  for  the  Trustees  thereof  for  the  time  being,  at  anj  time  or  times 
thereafter,  at  the  request  and  by  the  direction  of  the  Person  or  Persons  who, 
by  virtue  of  the  limitations  contained  in  such  Settlement,  should,  for  the 
time  being,  be  entitled  to  the  Rents  and  Profits  of  the  ssid  Hereditaments, 
and  testified  as  therein  mentioned,  to  dispose  of  and  convey,  either  by  way 
of  absolute  Sale,  or  in  exchange  for  or  in  lieu  of  other  Hereditaments  to  be 
situate  in  EngUmdy  all  or  any  part  of  the  Estates  so  directed  to  be  settled 
and  the  Inheritance  thereof  in  Fee  Simple,  to  any  Person  or  Persons  whom> 
soever,  for  such  price  or  prices  in  Money,  or  for  such  equivalent  or  recom- 
pense in  Manors,  Lands  or  Hereditaments,  as  to  the  Trustees  should  seem 
reasonable ;  and  that,  for  the  purpose  of  effectuating  such  Dispositions  or 
Conveyances,  but  not  for  any  other  purpose,  it  should  be  lawful  for 
[  *87  ]  the  *Trustees,  with  such  consent  and  approbation  as  therein  men- 
tioned, by  any  Deed  or  Deeds,  to  be  executed  and  attested  as  there* 
in  mentioned,  to  revoke,  determine  and  make  void  all  and  every,  or  any  of 
the  Uses,  Trusts,  Powers  and  Provisoes  in  and  by  such  Settlement  to  be  Itm* 
ited,  declared  and  expressed  of  or  conceniing  the  Estates  therein  to  be  com- 
prised or  any  part  thereof,  and,  by  the  same  or  any  other  Deeds  or  Deed, 
Instruments  or  Instrument  in  writing,  to  limit,  declare,  direct,  or  appoint 
any  Use  or  Uses,  Estate  or  Estates,  Trust  or  Trasts  of  the  same  Estates, 
or  any  part  or  parts  thereof,  which  it  should  bo  thought  necessary  or  expe- 
dient to  limit,  declare,  direct  or  appoint  in  order  to  effectuate  such  Sales, 
DisposltioDS  and  Conveyances ;  and  also  a  Clause,  Agreement  or  declaration 
that  the  Trustees  should  settle  and  assure,  or  cause  to  be  settled  and  assured, 
as  well  the  Heroditaments  so  to  be  purchased^  as  the  Uereditaments  to  be 
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received  in  exchange,  to,  upon  and  for  the  same  uses,  trusts  and  purj  ostrs, 
and  with,  under  and  subject  to  the  same  Powers,  Provisoes,  Conditions  and 
Ajirceinents  as  were  thereby  directed  to  be  limited,  expressed,  declared  and 
contained  of  and  concerning  such  of  the  Hereditaments  to  bo  comprised  id 
■och  Settlement,  which  should  be  SO  8old  or  ^ven  in  exchange. 
The  Testator  died  in  1792. 

By  Indentures  of  Lease  and  Release  of  the  8th  and  9th  of  April  1793, 
WiUiam  Mannen^  wlio  had  then  become  Sir  William  Manfi€r$y  Bart,  rati- 
fied »nd  confiimed  his  Father's  Will,  in  order  to  avoid  the  expense  of  prov- 
ing it  in  Chancery;  and  ho  and  the  Trustees  made  a  settlement  of  the  de- 
vised £8tateB,  conformable^  in  every  respect,  to  the  directions  of  the 
Will. 

*One  of  the  Trustees  having  died,  OharUa  ButUr^  Esq.  was  (  '88  ] 
appointed  a  Trustee  in  iiis  place. 

In  April  1824,  tho  Trustees,  at  Sir  W.  Manners'tt  request,  agreed  with 
Bobtrt  Bwtram^  that  the  Otboumfy  Estate  should  be  appointed  and  releaa- 
€d  to  him  in  exchange  for  certain  Iisnds  at  Buekmintter  and  iSbw<loit,  in 
Zeiee9terthir«f  of  which  he  was  seised  in  Fee,  and  for  500^  to  be  paid  to  him, 
by  the  Trustees,  out  of  the  Monies  in  their  hands  under  tlie  Trusts  of  the 
'Will,  for  equality  of  exchange.  And,  accordingly,  by  Lease  and  Release, 
of  the  21st  and  22d  of  January  1828,  Bartram  conveyed  his  Lands  at 
BuekmintUr  and  Sawttony  to  such  uses,  upon  such  Trusts,  for  such  intents 
and  purposes,  and  with,  under  and  subject  to  such  Powets,  Provisoes,  Con- 
ditions and  Agreements  to,  upon,  for,  or  with,  under  and  subject  to  which 
the  same  ought,  as  Hereditaments  received  in  exchange  under  an  exercise 
of  the  Power  of  Exchange  contained  in  the  Will  of  John  Manners  and  the 
Indenture  of  the  9th  of  April  1798,  to  stand  and  be  limited  and  settled,  in 
exchange  for  the  said  Premises  agreed  to  be  exchanged  for  the  same :  and 
the  Belease  contdned  a  Proviso,  that  if  Bartram^  his  Heirs,  or  ArngM^ 
ahould,  without  his  or  their  default,  he  evicted  from  or  disturbed  in  the  pes* 
session  of  the  Premises  intended  to  be  appointed  and  conveyed  in  exchange, 
it  should  be  lawful  for  him  and  them  to  tnitr  into  the  Hereditamente  and 
r remises  thereby  conveyed  in  exchange,  and  that  the  same  Hereditaments 
and  Premises  should,  thenceforth,  be  to  the  same  uses  as  if  tho  now  stating 
Indentures  liad  not  been  made. 

his  Will  dated  the  14th  of  January  1828,  after 
reciting  tlic  Agreement  with  the  Trustees,  'devised  all  his  Lands,    [  *6d  ] 
Tenements  and  Hereditaments  situate  at  Buckminster  and  Satvs- 
ton,  and  also  the  Farm,  Lands  and  Hereditaments  situate  at  Ofhournltf  agreed 
to  be  taken  by  him  in  exchange  from  the  Trustees,  to  the  Plaiutifls  in  Fee, 
In  Trust  to  perform  the  Agreement,  and,  for  that  purpose,  he  directed  that 
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the  PhiintitT:^  .should  convey  and  assure  iho  I LtcJI laments  and  Eitatcs  situ- 
ate at  iSiin'i<(  >)i  and  BuckmimUr^  to  the  Trustees  of  t!ic  ISettlemcnt,  in  ex- 
change for  llie  Hereditaments  and  Estate  situate  at  Osbournlt/.  and  that  the 
lastmentioned  Hereditaments  nn<l  Estate  situate  at  Oahournhj^  should  be  con- 
veyed to  the  PlaiiitifTs  tlicir  Heirs  and  Assigns,  and  that  the  same  shoidd  be 
suhjpct  to  the  Fame  Trusts  a^j  he  should  therein  declare  as  to  his  Heredita- 
iiK'iit?  and  Heal  and  Personal  Estates  ;  and,  he  directed  that  his  Trustees 
should,  as  and  when  the^  sliould  think  proper  and  convenient  after  his  de- 
cense,  alf?n!uteiy  sell  and  dispose  of  his  said  Hereditaments  and  Ileal  Es. 
tates,  and  collect,  get  in  and  convert  into  Money  his  Personal  Estate,  and 
dispose  uf  the  Money  to  arise  therefrom  in  maoaer  Uiereia  menlioned. 
Bartram  died  on  the  29th  of  March  182S. 

By  Lease  and  Release  and  Appointment  of  the  1st  and  2d  of  September 
1828,  after  reciting  that  the  Plaintiffs  had,  in  exercise  of  the  Trusts  reposed 
in  them  hy  Bartram*8  Will,  and  for  carrying  into  effect  the  exchange,  re. 
quired  the  Trustees  of  the  Settlement  to  convey  the  Oabomtily  Estate,  and 
to  pay  .000/.,  agreed  to  be  paid  by  way  of  equality  of  cxcbaDgo,  to  them, 
and  that,  in  pursuance  of  the  Agreement  for  the  exchange,  CharUn  Butler 
had  paid  to  the  Plaintiff  C.  Bartram^  out  of  the  Trust  mooiev  in 
[  •90  3  hands,  the  sum  of  500Z.,  'by  way  of  equality  of  exchange ;  the 
Estate  at  Osboumli/  was  appointed  and  conveyed  by  the  Trustees 
of  the  Settlement,  and  by  Sir  TV.  Mannerg^  to  the  Plaintifia  in  Fee,  apon 
and  for  the  Trusts  and  purposes  declared  by  Bartram* 8  Will. 

On  the  29th  of  November  1830,  the  Plaintiffs,  in  performance  of  their 
Trusts,  agreed,  with  the  Defendant,  to  sell  to  him  part  of  their  Ieetator*8 
Estates,  including  the  Estate  at  Onhournly.  f  a  12,500/. 

The  Defendant  baring  refused  to  perform  bia  Agreement,  the  BiU  was 
filed  to  compel  a  Specific  Performance. 

The  Defendant,  in  bis  Answer,  said  that  he  bad  no  objection  to  the  Plain. 
ti&*  title,  except  that  the  exchange  made  by  R.  Bartram  with  the  Trustees 
of  the  Settlement,  and  so  carried  into  effect  as  bcfor  mentioned  was  not 
good  and  valid,  and,  therefore,  the  Plaintiflb  had  no  Title  to  the  0%b(narnty 
Estate :  that  the  grounds  upon  whieh  he  insisted  that  the  ezohange  was  not 
valid,  and  had  not  been  legally  and  efleetaally  carried  into  effect,  were  that 
the  power  of  exchange  did  not  anthorize  the  gift  of  any  Money  for  equality 
of  exchange,  and  that  the  Exchange  was  made  with  Robert  Bartram^  and 
that  he  performed  his  part  of  it,  while  the  exchange,  or  the  conveyance  to 
perfect  it,  was  made  to  the  Trustees  of  his  Will :  that  an  Exchange,  to  be 
▼slid,  ought  to  be  completed  by  and  between  the  same  Persons  or  Parties, 
and  not  by  one  Party  and  the  Bepresentatives  of  the  other  Party:  that  he 
was  satisfied  with  the  Title,  ezeept  in  respect  of  the  question  so  raised  by  him 
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as  to  the  validity  of  the  cxclian-^e.    Ami  he  sabmittoJ  that  the 
•Exchange  was,  under  the  circumstancea  before  mcntioncil,  not  aa-    [  '91  } 
thorized,  and  that  it  had  not  been  legally  and  effectually  carried  in- 
to efiect ;  and  that  the  Piaiatifid  had  not  a  good  Title  to  the  Otboarnljf 
£state. 

Sir  U,  Sugden  and  Mr.  Barber ^  for  the  Plaintiffs : 

The  Purchaser  oljjects  to  complete  bia  purchase,  on  the  ground  that  the 
Trustees  of  the  Settieracnt  of  April  1793,  (though  they  had  a  Power  of 
8alo  and  Exchange)  had  no  power  to  give  mone/  for  owelty  of  ex* 
change. 

TvTO  Estates  exactly  of  equal  values,  can  never  be  met  \rith,  and,  there* 
fore,  it  is  incident  to  the  Power,  to  receive  Money  for  owelty  of  exchange. 
By  the  Common  Law,  Money  may  bo  received  for  owelty  of  partition.  The 
Trustees  who  paid  the  500^,  had  a  Power  of  Sale:  that  Sum,  therefore, 
must  have  arisen  from  the  Sale  of  part  of  the  settled  fUtates.  Do%  v.* 
J^re$t0n  (a). 

Mr.  JPre$U>n  and  Mr.  Lynch,  for  the  Defendant : 

This  is  quite  a  covel  Case,  both  in  point  of  practice  and  of  decision.  The 
transaction  was  partly  a  purchase,  and  partly  in  exchange.  Powers  mtist 
be  strictly  pursued  ;  and  the  Parties  in  whom  a  Power  is  vested «  can  do 
only  what  the  Power  authorizes.  Here  the  Trustees  of  the  Settlement,  were 
not  authorized  to  pay  any  Money  for  owelty  of  exchange. 

Under  an  exchange,  each  Party  must  have  a  right  of  re  entry  on  eviction : 
but,  in  this  Case,  if  eviction  takes  place,  the  whole  500/.  will  bo  lost. 

'Bartram  died  before  tlie  transaction  was  completed  ;  and,  if  an    [  *d2  ] 
exchange  is  not  perfected  in  the  lifetime  of  both  Parties,  it  is  void(6). 
The  YicbChaitcbllor: 

There  h  no  objection  to  this  transaction  in  principle. 

The  exchange  in  this  case,  was  not  an  exchange  at  Common  Law,  nor  ia 
it  subject  to  the  same  mies. 

The  remedies  which  the  Parties  ba?e  in  case  of  eviction,  are  not  the  same 
as  the  Common  Law  gives,  but  are  provided  by  the  Covenants  in  their  Con. 
▼eyances.  If  either  of  the  Parties  to  an  exchange  at  Common  Law,  aliens 
the  Land  taken  by  bim  in  exchange,  his  right  of  re-entry  is  destroyed  (<;). 

No  analogy,  therefore,  exists  between  a  transaction  iike  the  present,  and 
an  exchange  at  Common  Law ;  and  the  fact  that  Mr.  Batiram  died  beforo 
the  Conveyance  to  him  was  executed,  does  not  affect  the  Case. 

As  the  500U  has  been  paid,  and  the  Lands  have  been  conveyed  to  his 
Trustees,  I  am  of  opinion  that  they  have  a  good  Title,  and,  consequently, 
the  Purchaser  is  bound  to  complete  his  purchase. 

(a)  7  13.  &  Cress.  ad2.        (A)  Co.  Uu  60  b.         (c)  Biatar^t  Cai«,4  Co.  Rep.  1%L 


Digitized  by  Google 


04 


CASB8  IN  CHAKCERT. 


ia9&— GtrdiMr  t.  Qailoii. 


[  *9d  J  'GABBiTBa  V.  Hattoit. 

1S33  ;  2ti  April. — Specific  Legacy. — Ademption. 

TcaMtor  beqncntlied  7000/.  Mcurcd  on  Mortgage  of  an  Estate  at  IT.  belonging  toJL  T.  Tho 
IfiOOl,  ami  interest  were  received  after  the  dale  ofthe  Will,  b/  the  Testator**  Agent,  on  his 

aci-oiint,  nn«l,  iinmcdialcly  uficrwarc!«,  6(>0n/  |).irt  of  it,  ^v.1s  irivesfc!  on  nnotlicr  Mortgage 
ami  the  rcjnnindcr  WHS  pniil  into  a  Hank  in  whiditlic  Tcstaior  Iiud  no  oilier  ^Kmies,  but 
WHS  nficnvnrdsi  (irawii  uiu  l>jr  u  Ccrson  to  whom  the  Teslaior  iud  given  a  Cheque  fur  ihc 
Amoant.  llcM  that  the  Lmgtief  was  s|>ecftet  and,  notwithstanding  the  6,000/.  remainder  due 
on  the  second  Mortgage  at  the  Testator*s  death,  that  the  Legacy  was  wholly  adeemed. 

PniLiP  Gardxek,  by  bis  Will  dated  the  9th  of  Scptembor  1822.  devised 
certain  Ileal  Estates  lo  his  Son,  Philip  Thomas  Gardner,  (the  l^IaintifF) 
for  Ilia  life,  and  then  cxi)resscd  hinisclf  as  follows  :  AUo  I  give  and  devise 
tlie  Interest  of  the  Sum  of  26,1 8;^.  lOs.  2d.  Stock,  standing  in  my  name  in 
*the  Three  per  Cent.  Consols,  also  I  give  and  devise  the  Interest  of  7,000/. 
secured  on  Mortgage  of  an  Estate  at  Worstead,  in  the  county  of  Norfolk, 
belonging  to  Mr.  Robert  Tticky  also  I  L'ive  and  dovite  the  Interest  of  6,000/. 
now  secured  on  Mortgage  of  an  Estate  at  Contvay  m  the  County  of  Carnar- 
«0n,  belonging  to  the  late  Holland  Williamt,  Esquire,  also  I  give  and  do- 
vise  the  Interest  of  6,000/.  now  secured  on  Mortgage  of  an  Estate  at  Car- 
TtOlvjyd  in  the  Isle  of  Angletey^Mon^uf^  to  Holland  Griffith,  Esquire,  diiif» 
ing  the  term  of  his  natural,  life,  then,  wikb  the  Interest  of  1,100/.  now 
secartd  on  Mortgage  of  an  Estate  at  Berthhcyd  in  the  County  of  Merioneth^ 
belonging  to  Miss  Ullen  Evam,  together  with  those  devised  above  to  my 
Son  Philip  Thomas  Gardner  during  the  term  of  his  life,  to  the  use  of  OharUs 
Madryll,  Esquire,  and  the  Rev.  Charles  William  Burrell,  in  Trust,  after 
his  death,  to  go  with  the  Estate  to  the  first  born  Son  of  the  body  of  my  Soa 
lawfully  begotten,  and  to  the  Heirs  Male  of  the  body  of  such  Son  lawfully 
begotten,  and,  in  default  of  such  Issue  Male  of  suohSon,  to  the 
[  '94  ]  first,  second,  or  third,  and  all  and  every  liie  other  'Son  or  Sons  of 
the  body  of  my  said  Son  lawfully  begotten."  And,  after  mak- 
ing vsTaral  other  Bequests,  the  Testator  gave  to  the  Plaintiff,  his  Watoh  and 
Golden  Chain,  together  with  all  the  Benainder  and  Besldoe  to  he  eonsidei^ 
ed  as  undisposed  of  and  go  to  bim* 

The  Testator  died  on  the  10th  of  September  1826. 

The  Bill  prayed  that  it  might  be  deelared  that  the  the  Bequest  of  the 
7,0002.  secured  on  Mortgsge,  fte.  was  ^leoifie,  and  was  adeemed  by  the 
Testator  calling  in  and  receiving  the  same  after  the  date  and  pnblication  of 
hie  Will. 

The  Becree  referred  it  to  the  Mnief  to  tnqniro  and  state  whether  the 
ama  of  7,D002.  aeeand  en  Mortgage  as  b  the  Pleadmgs  mentioned,  was 
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paid  off  io  the  Testator's  lifetiuie,  and  tiowandto  whom  and  in  what  manner 
the  same  was  disposed  of,  with  liberty  to  atate  special  circumstances. 

The  3fa9ter*s  Report  set  fortfi  an  Affidavit  made  by  O.  PembertoHfOt 
Vambrid'/r,  Gentleman,  who  def^osed  that  the  Testator's  Personal  Estate? 
at  the  time  of  making  his  Will,  consisted,  in  part,  of  a  Mortgage-debt  of 
7 .000/.  secured  ua  mentioned  in  the  Will :  that,  on  or  about  the  17th  of 
October  182d,  the  whole  of  the  Principal,  together  withanarrear  of  Interest 
amoanting  to  340/.  148.  Id.,  was  paid  off  by  Tuck,  and  received  by  the  Tea* 
tator*8  Solicitor  on  his  behalf,  after  the  Testator  had  executed  the  Re-eonYoy^ 
ance  of  the  Mortgage ;  and  that,  immediately  afterwards,  6,0002.,  part  of 
the  M cno  V  paid  off,  was  invested,  by  the  Testator*s  Soliettor,  on 
another  Mortgage,  dated  the  18th  and  19th  'of  October  1825,  of  1*95}' 
a  Freehold  and  Copyhold  Estate  at  J?ardi0ic^«  in  CambndgeMre^ 
belonging  to  William  lto^9t<my  on  which  Security  the  6,000/.  had  ever 
amce  continued :  that,  on  or  about  the  17th  of  October  1825,  the  Testator 
opened  an  Account  with  Messrs.  Marthek  f  Sim»,  Banicers  at  Oantbndffe^ 
on  which  day  the  residae  of  the  first  mentioned  Mortgage-debt,  amounting 
to  1,340/.  14s.  7d.,  was  paid  hy  the  Testator's  Solicitor  into  the  hands  of 
Messrs.  MortlQcki^  and  was  by  them  placed  to  the  Testator's  credit ;  that, 
on  or  about  the  7th  of  December  1826,  the  Testator  drew  out  the  sum  of 
1,840/.  14s.  7(?.,  by  a  Check  payable  to  one  0*  JSarty  who  was  the  manag* 
ing  articled  Clerk  and  Son-in-law  of  the  Testator's  Attorney,  snd  that  the 
same  Sum  was  placed  to  Bar^9  Credit  with  the  said  Bankers,  on  or  about 
the  same  7th  of  December  1825 :  that  no  other  sums  were  entered,  either 
to  the  debit  or  to  the  credit  of  the  Testator  with  tlie  said  Bankers,  on  or  bf- 
tween  the  17th  of  October  and  the  7th  of  December  1825  ;  that  no  security 
was  taken,  hy  the  Testator  fromjB'are,  for  the  1,340/.  14s.  7<}.,  nor  was  any 
consideration  paid  or  given  for  the  same  :  that,  in  or  about  Trinity  Term 
1829,  the  Testator's  Executrix  commenced  an  action  agamst  Hare^  for  re- 
covery of  the  1,340/.  14s.  7c/«,  which  she  was  informed  Sare  had  never  ao> 
counted  for,  but  the  aetion  abated  by  his  death,  and  his  Widow  proved  his 
Will  and  carried  with  her  the  whole  of  his  Property  to  Anuriea  :  that  no 
direction,  to  the  Deponent^s  knowledge,  was  given  by  the  Testator  that  the 
6,000/.  80  laid  out  as  aforesaid,  was  to  he  in  substitution  of  the  Mortgage 
paid  off  by  Tack,  and  which  had  been  bequeathed  by  the  Will.   The  Mattttr 
certified  that,  upon  consideration  of  the  matters  aforesaid,  he  found  • 
that  the  7,000/.  secured  to  the  Testator,  &c.,  was  'paid  off  in  his     [  "96  ) 
lifetime,  and  iLn  tlio  Principal  and  Interest  were  received  by  his 
Solicitor  on  his  account  ;  and  tliur.  subsequently  thereto,  0,000/.,  part  there- 
of,  was  invested  by  tiie  Testator  a  boliciioi     before  mentioaed,  and  was  still 
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due  and  owing,  and  that  the  Residue,  amounting  to  1,340/.  14«.  7c^.,  was 
received  and  retained  hj  Hare,  and  was  still  due  from  his  Estate. 

Sir  E,  iSuffden  and  Mr.  Bethell  for  the  Plaintiff,  said  that  the  Bequest  of 
the  7,000/.,  as  well  as  the  Bequests  that  preceded  and  followed  it,  was  clear- 
ly specific  :  and  that  the  only  question  was  whether  the  fperific  Monoy  had 
been  re  invested  :  that  the  Testator  had  not  laid  the  Money  by,  for  the  Leg- 
atee, but  dealt  with  it  as  a  general  Fund:  that  ho  had  laid  out  part,  and 
dealt  with  the  rest  as  part  of  his  general  Aasets.  JV;y«r  ¥.  Morris  (ji) 
barker  v.  Il'iyntr  (li). 

'M.T.Treslove  and  Mr.  Ching,  for  the  Defendant : 

This  is  a  demonstrative  Legacy.    The  TestitoL'  i^ives  the  Interest  of  the 
7,000/.,  not  as  a  specific  Legacy,  but  as  a  Sum  then  out  on  Mortgage.  He 
meant  to  give  the  Interest  of  the  7,000/.,  wherever  it  might  be  found  at  his 
death.   Tho  Money  was  not  received  bjr  the  Testator,  bat  by  his  ^licitor, 
on  his  behalf. 

Supposing  tho  Bequest  to  be  specific,  it  appears,  from  the  manner  in 
trhich  the  Testator  disposed  of  the  Money,  that  he  intended  to  preserve 
it  for  the  Legatee.    The  G,000/.  was  laid  out  immediately  after  the  hrst 
?»Iortgage  was  paid  off  :  the  dates  of  the  Deeds  show  that  it 
[  '97  ]     was  all  one  transaction.  The  second  Security  'was  provided  before 
the  Money  was  received  ;  and  the  1|340/.  14«.  Id.  was  paid  to  a 
Banker  in  whose  hands  the  Testator  had  no  other  money.    Coleman  v. 
CoUman  (e)  :  Chaworth  v.  Beech  (d)  ;  Le  Chrice  v.  Fin<h  («)  ;  Barker 
Ba^nieT  (/);  Ashhumer  v.  Macguire  (^)  /  Qillaume  f.  Add€riey 
(K)  ;  EamhluKj  v.  LUter  (t).   Swiob.  526,  Qodolphin,  324. 
The  Yice  Cbancbllojr  : 
This  is  a  plain  Case. 

In  AMumer  v.  Macguire,  Lord  Tkurloto  held  diat  the  Legacy  was 
clearly  apeeifio,  and  that  it  was  adeemed  to  the  extent  of  the  Dividend  which 
had  been  received  by  the  Testator  under  the  Commission  ;  and  all  that  he 
decreed  was  that  the  Bond  should  be  delivered  up  to  tho  Wife  and  Children, 
in  order  that  they  might  receive  the  Dividend  not  received  by  the  Testator, 
and  whatsoever  might  thereafter  bo  payable,  out  of  the  Bankrupt's  Estate, 
in  respeot  of  tho  Debt.  But  he  did  not  direct  that  the  Leis^teea  should  be 
zeeompensed  out  of  the  general  Assets  of  the  Testator. 

In  Le  Qric*  v.  .fViuA,  the  Master  of  the  BolU  pnta  it  thus,  that  the  Snm 
given  was  so  described  in  the  Will,  that  it  was  a  matter  of  indifference 
whether  it  remained  oat  on  Mortigige  at  the  time  of  the  Testatrix's  death, 


(a)  9  Ves.  36a 
(e)  1  Ycf  .  €S9. 

(/-)2Russ.i22,  oatppstLVoL  VL 
(A)  Ift  Ym.  S84. 
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or  not,  aud,  therefore,  the  ciroamstances  of  calliDg  it  in  did  not  affect  the 
Gift. 

'In  Barkery.  Rapier,  no  Person  could  doubt  that  the  Policies  [  •DS  ] 
wore  specifically  given. 

The  Cases  cued  for  the  Defendant,  do  not,  as  it  seems  to  mc,  affect  the 
present  question :  and  I  cannot  entertain  a  doubt,  seeing  how  the  Testator 
has  placed  this  Bequest,  that  it  is  as  much  a  specitio  Gift,  as  the  Gift  of 
the  Dividends  of  the  Sum  of  Stock. 

I  must  take  it  that  every  thing  was  done  with  the  knowledge  of  the  Tes- 
tator. He  executed  the  Re-convejance  to  the  Mortgagor ;  and  the  6,000^. 
was  laid  out  on  a  new  Security,  given  by  a  new  Person  ;  so  that  a  new 
Debt  was  constituted ;  and  then  he  gave  a  Cheque  for  the  1,340^.  148.  Id, 

to  Hare. 

Mv  (  ij  Hiion  is  that,  when  the  Testator  received  the  whole  of  the  Debt, 
there  w  is  :ia  end  of  the  subject,  and,  coDsequentljr,  that  this  is  a  clear  Case 
of  Ademption. 


«WeIOALL  9.  BftOMB.  1*9^1 

183S:  16th  and  ISth  April.— Will.— Construction —L&ueAolds  /or  Lives. 

A  Testator,  seised  of  Freeholds  aod  Copyholds  iu  Pee,  and  Leaseholds  for  laves,  devised  "all 
his  Beal  Bstaie  wlnlioever  aad  wfacicsoevcr."  ndd  theft  the  Copyholds  and  Leaaeholdi 
for  lives,  as  well  as  the  iVeduildi  in  Tee,  pMsed,  notwilhsbuidlag  some  pert*  of  the  Will 

were  inapplicable  to  them. 

TestAtor  gave  to  his  Son,  in  case  he  should  live  to  attain  21,  snch  part  of  his  Real  Estate  as 
bis  Son  sbonld  choose,  bat  not  ezceedbg  tlie  yearly  value  of  350/.,  and,  to  his  Daughter, 
snch  part  of  his  Beal  Estate  as  should  remain  after  his  Son  should  bare  made  his  choice,  or 
of  the  whole  of  his  Real  Estate  in  case  his  Son  should  not  live  to  choose  his  part,  as  she 
should  choose,  hut  not  exceeding  the  yearly  value  of  360/.  Held  that  the  Son  was  entitled 
to  priority  of  choice,  on  attaining  SI,  and  that  there  was  to  }>e  no  apportionment,  although 
he  might  not  teare  for  the  Daughter  Lands  of  the  yearly  value  of  3S0<i 

itf MMtt^.~-Testator  gave  an  Aannilj,  pa7«hle  hatf-yearly,  to  his  Son  for  hia  Uaiotenanoe 
and  Education  until  he  attained  21,  and  another  Annuity,  payable  in  like  manner,  to  his 
Daughter,  (who  was  adult)  during  the  Son's  minority.  Held  that,  as  the  Son  was  cniitlcd 
to  a  proportional  part  of  his  Annuity,  from  the  last  half-yearly  day  of  payment  up  to  his  at- 
tainiBg  SI,  the  Daaghier  was  entitled  to  a  like  proportioaal  part  of  her  Annidlj. 

OhaB£S8  Broke  made  his  Will,  dated  the  18tb  of  December  1828,  as 
follows :  "  I  gi79  and  devise,  unto  Sir  Oliarleg  Saxtan,  Bart,  all  my  Beal 
Estate  whatsoever  and  whemoeyer,  to  hold  ihe  same  unto  and  to  the  use  of 
the  flud  Bir  Charles  Saxton  and  his  Hein,  uitil  my  Son,  Charles  John  Bjf' 
thetea  Brom*  shall  attain  the  age  of  21  years,  or  shall  depart  this  life  un- 
der that  a|;e,  iipoE  Tmst  to  reeeive  the  Bents  and  Profits  thereof,  and, 
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thereout,  to  pay  and  apply  tl)e  yearly  Smu  of  400/.,  or  so  much  thereof  as 
he  shall,  in  his  discretion,  think  proper,  for  the  Maintenance  and  education 
of  my  said  Son  Charlet  Jofin  Bytheuea  Brome  until  lie  shall  attain  the  age 
of  21  years,  and  to  hi v  ont  fhc  Surplus  of  such  400/.  a  year,  if 
*100  3    any,  in  the  purchase  ol  Bank  Aunoitie-3,  in'iisowti  Na  n    to  *ac« 
cumulate  :oi  the  benefit  of  my  said  S  jU  Charles  John  Bythetta 
Brome  ;  and  I  will  ami  «liiect  the  same  Bank  Annuities  to  be  transferred 
to  my  said  Sou  upon  his  aitaining  the  said  a^e  of  21  years  :  hut,  in  case  he 
shall  flepart  this  life  under  the  saul  u-^e,  then  I  direct  that  the  ?»ame  Bank 
Annuities,  and  all  accumulations  ilierouf  shall  fall  into  the  llcMduu  of  ojy 
Personal  Estate  and  be  disposed  ot'  iKC(n<lingIy :  And  upon  iurtber  Trust, 
■with  and  out  of  the  remainder  of  liio  said  Rents  und  Profits,  to  pay  to  my 
Dau^hioi,  Cecilia  Bt/thesea  Br^me.  mvh  ^^nm  of  Mone}',  yearlv,  as  with 
the  Dividends  and  Interest  of  the  Sums  of  833^.  6«.  Hd.  Bank  Three-and-»- 
Half  per  Cent.  Annuities,  and  (JGo/.  8.v.  4d.  Bank  Three  per  Cent.  Reduc- 
ed Aimuities  to  which  she  became  entitled,  upon  her  attaining  the  age  of  21 
years,  under  the  Will  of  her  late  Mother,  and  which  was  transferred  to  her 
accordingly,  will  make  up  to  her  the  clear  annual  Sum  of  400/.,  payable 
half-yearly  on  the  2'th  day  of  March,  and  -9th  day  of  September  in  every 
year,  during  the  Minority  of  my  said  Son,  the  first  half-yearly  payment  to 
be  made  on  such  of  those  days  as  shall  first  happen  after  my  decease ;  and, 
as  to  all  the  Residue  of  the  Rents,  Issues  and  Profits  of  my  said  Real  Es- 
tate antil  my  said  Son  shall  attain  the  age  of  21  years  or  until  his  death 
under  that  age,  I  direct  that  my  said  Trustee  shall  stand  possessed  thereof 
upon  the  same  or  the  like  Trusts  as  are  hereinafter  declared  and  contained 
with  respect  to  the  RBsidue  of  my  Personal  Estate.   And,  in  case  my  son 
Charles  John  Bythe^ea  Brome  shall  live  to  attain  the  age  of  21  years,  then 
I  give,  devise  and  bequeath  unto  my  said  Son  Charles  John  Bijiht»ea 
BrotMi  all  my  Freehold  Estate  situate  at  CrQOm*a  Mill  Greemeieh,  in  the 
County  of  Kenty  to  hold  tlie  same  unto  and  to  the  use  of  my 
[  *101  ]    *said  SoD|  his  Heirs  and  Assigns  for  ever.    I  also  give  and  de- 
vise, unto  my  said  Son,  so  much  and  such  part  of  my  other  Utal 
£»(  ife  as  my  said  Son  shall  choose,  but  not  exceeding,  by  the  yearly  Rents 
and  Profits  thereof,  the  yearly  value  of  360^.,  to  hold  such  fiart  of  my  said 
Beal  Estate  as  shall  be  so  chosen  by  him  as  aforesaid,  unto  and  to  the  use 
of  my  said  Son  and  his  Assigns,  for  his  life,  without  Impeachment  of 
Waste ;  and,  from  and  after  the  determination  of  that  Estate  in  his  liie- 
time,  to  the  use  of  the  said  Sur  CharUa  tSaxtM  and  bis  Heirs,  during  the 
natural  life  of  my  said  Son,  upon  Trust  to  preserve,  &c. ;  and,  from  and 
immediately  after  bis  decease,  I  give  and  devise  the  same  Hereditaments 
aod  Premises  unto  and  to  the  age  of  all  and  every  the  Children  of  ray  said 
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Pon  lawfully  to  be  begotten,  equally  (o  be  divided  between  them  as  TeDants 
in  CommoD,  and  the  Heirs  of  their  respective  Bodies  lawfully  issuing ;  and, 
in  cn?;c  there  shall  be  a  failure  of  Issue  of  the  Body  or  Bodies  of  nnv  such 
Cbildron,  then,  as  to  the  Part  or  Share,  Parts  or  Shares,  as  well  original  ns 
accruing,  of  him,  her  or  them  whose  Issue  shall  so  fail,  to  the  use  of  the 
Survivor?  or  Survivor  of  such  Children,  equally  to  be  divided  between  them 
(if  more  than  one)  as  Tenants  in  Common,  and  to  the  Heirs  of  tin  ir  re- 
spective Bodies ;  and,  in  default  of  such  Issue,  then,  as  to  one  Moiety  of 
the  said  Hereditaments  so  to  be  chosen  by  my  said  Son  as  aforesaid,  to  the 
same  uses,  and  upon  the  same  Trusts,  for  tlu-  Benefit  of  my  Daughter  Ma* 
ri/  Affiles  Bt/theteUf  now  the  Wife  of  Samuel  WiUi€m  Bythesea^  a^d  her 
Child  or  Children,  as  are  declared  with  respect  to  certain  Messua'^es  or 
Tenements  and  Hereditaments  in  FUtMrett  and  Johnfon^t^owrt  in  the 
City  of  London^  by  the  Settlement  made  previous  to  her  Mar- 
riage *with  the  said  Samuel  WiUiam  Bytheaeay  or  such  of  them    [  *102  ] 
88  shall  be  theu  existing  or  capable  of  taking  effect ;  and,  as  to 
the  other  Moiety  of  the  said  Hereditaments,  X  give  and  devise  the  same  un- 
to  my  said  Trustee  and  his  Heirs,  the  same  or  the  like  uses  as  are  here* 
inafler  mentioned  with  respect  to  such  part  of  the  remainder  of  my  said 
Real  Estate  as  shall  be  chosen  by  my  said  Daughter  CeeHia  BjftkiHa  BroiM 
as  hereinafter  mentioned :  and  I  hereby  direct  that,  from  and  after  my 
said  Son  Charlm  John  B^fthetea  Brom  shall  attain  the  age  of  21  years,  and 
shall  have  made  his  election  as  aforesaid,  or  from  and  after  his  decease,  in 
case  he  shall  happen  to  depart  this  life  without  having  attained  his  said 
age  of  21  years,  then,  I  g^ve  and  devise  unto  my  said  Daughter  CeeUia 
Bt/thesea  Brome^  so  much  and  such  part  of  my  said  Real  Estate  as  shall 
remain  after  my  said  Son  shall  have  made  his  choice,  or  of  the  whole 
of  my  said  Real  Estate  in  case  my  said  Son  shall  not  live  to  choose  his 
part,  as  she,  my  said  Dau^ter,  shall  choose,  hut  also  not  exceeding,  by 
the  yearly  Rents  and  ProEto  therefore  the  yearly  Value  of  ZGOU,  to  hold 
the  said  Hereditaments  so  to  be  chosen  by  her  as  aforesaid,  unto  and  to 
the  use  of  my  said  Daughter  OeetUa  Bjfthetea  Brome  and  her  Assigns,  for 
her  life,  without  Impeachment  of  Waste ;  and,  from  and  after  the  determin- 
ation of  that  Estate  by  any  means  whatsoever  in  her  lifC'time,  to  the  use  of 
the  said  Sir  OharUM  Saxtmvti^  his  Heirs,  during  the  life  of  my  said  Daugh- 
ter, upon  Trust  to  preserve,  &e. ;  and,  from  and  after  her  decease,  to  the  like 
uses  for  the  benefit  of  her  Child  or  Children  lawfully  begotten,  and  with  the 
like  Remainders  over  for  the  Benefit  of  the  Survivors  or  Survivor  of  them  as 
are  hereinbefore  limited  for  the  Benefit  of  the  Child  or  Children 
*of  my  said  Son  Ckorlu  JbAn  B^fheua  Brom;  and,  in  default   [  *108  ] 
of  such  Isane,  fhen,  as  to  one  Moiety  of  the  said  Hereditaments 
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and  Premises,  to  the  same  uses  as  arc  lieieinbefore  declared  as  to  the  ilere- 
ditaraents  given  and  devised  unto  uiy  said  Son,  Charles  John  Bythesea 
Broint',  and  liis  Child  and  Clnliren,  and  with  the  like  Remainders  over  on 
failure  of  such  Issue  ;  uud,  as  to  the  remaining  Moiety  or  Half-part,  to  the 
same  uses  and  uyon  the  same  Tiusis  for  the  Benefit  of  my  said  Daughter 
JSIary  Ac/nes  Bythesea  as  are  declared,  with  respect  to  the  said  Messuages 
or  Tenements  and  Hereditaments  in  Fleet-street  and  John's-courty  by  the 
sail  Indenture  of  Settlement:  and  I  hereby  authorize  and  empower  the 
said  Sir  Charles  Saxton,  his  Executors  or  Administrators,  during  the  Mi- 
nority of  my  said  Son  CharUs  Jukn  Ji'ylht^ea  Brome,  and  from  and  after 
he  shall  attain  the  age  of  21  years,  then  I  authorize  and  empower  my  said 
Son  and  my  said  Daughter,  during  their  respective  lives  and  the  said  Sam- 
uel William  Ihjtliesea  and  Mary  Agnes  Bythesca  his  Wife,  when  they  shall 
be  in  possession  of  the  said  Hereditaments  and  Premises  hereinbefore  devis- 
ed to  them  respectively,  to  make  any  Lease  or  Leases,  or  to  join  in  making 
any  Lease  or  Loases  of  any  part  or  parts  of  the  said  Hereditaments  and 
Premises,  for  nny  term  or  iiuLuber  of  years  not  exceeding:  14  years,  so  as 
upon  every  such  Lease  there  be  reserved  the  most  improved  yearly  Rent 
that  can  be  reasonably  obtained  for  the  same,  payable  half-yearly  or  quar> 
terly,  without  taking  any  Fine  for  granting  the  same,  and  so  as  inevey  such 
Lease  there  be  contained  a  Clause  for  re-entry  in  case  of  non-payment  of 
tho  Kent  or  non-performance  of  any  of  tiie  Covenants  therein  contained  ; 

and  so  as  the  Tenant  or  Tenants  of  such  Lease  or  Leases  do  ex- 
£  *104  j    ccute  "counterparts  thereof  respectively.    And,  as  to  all  the 

Residue  of  my  Real  Estates  whatsoever,  and  wheresoever,  after 
answering  the  purposes  aforesaid,  I  give  and  devise  the  same  unto  the  said 
Sir  Charles  Saxton^  his  TTeirs  and  Assigns,  upon  Trust  that  lie  (he  said  Sir 
Charles  Saxton,  or  his  lieirs,  do  and  shall,  as  soon  as  conveniently  may  be 
after  my  said  Son  shall  have  attained  his  said  age  of  '21  years,  or  after  his 
decease  in  case  he  shall  die  under  that  age,  sell  and  dispose  of  the  same, 
together  or  in  parcel?,  for  the  best  price  or  prices  that  can  be  got  for  the 
same  :  and,  for  faciiitaiing  such  Sale,  I  do  hereby  declare  that  the  Receipt 
or  Receipts  of  my  said  Trustees  for  the  Purchasc-monej',  shall  be  a  good 
and  suflScient  Discharge  &c.  ;  and  rlo  and  shall  lay  out  and  invest  the  Mon- 
ey arising  from  such  Sale  or  Sales,  in  tlin  purchase  of  l?ank  Three  per  Cent. 
Consolidated  or  reduced  Annuities,  in  the  names  of  my  Executor  and  Exec- 
utrix, upon  the  Trusts  hereinafter  montioned  respecting  the  Residue  of  my 
P'TsoTial  Estate.  And,  as  to  all  the  rest,  residue  and  remainder  of  my 
Money,  Money  in  the  Public  Funds,  Securities  for  Money,  Mortgages  in 
Fee  and  for  years,  and  the  Hereditaments  and  Premises  therein  comprised 
for  all  my  Estate,  fiigbt  and  Interest  therein,  Goods  aod  Chattek  and  Per- 
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aoDal  Estate  wbatfioever  and  vhereeover,  after  payment  of  my  Debts,  Fa- 
neral  and  Testamentary  Expenses,  I  give  and  Bequeath  the  same  unto  the 
said  Sir  Oiutrlea  Saxton  and  my  said  Daughter  Cecilia  Byiheiea  Brome, 
(heir  Exeentors  and  Administrators,  upon  Trust  to  call  in  and  receive  all 
such  part  or  parts  of  my  said  Personal  Estate  as  shall  not,  at  the  time  of 
my  death,  consist  of  Money  in  the  Pnblie  Funds,  and  to  lay  out  and  invest 
the  same  in  Bank  Three  per  Cent.  Consolidated  or  Bedueed  An- 
nuities, in  *their  own  names,  and  to  stand  possessed  of  such  An-   [  *105  ] 
Duities  when  piirefaased,  and  of  all  other  my  Personal  Estate,  up- 
on Trust  to  transfer  one  Third  Part  thereof  unto  my  said  Son  Charle$ 
Mm  Bjfiketia  Avms,  upon  his  attaming  the  age  of  21  years,  and,  until  he 
ahaU  attain  that  age,  upon  Trust  to  receive  the  DiTldends  and  Interest  there- 
of, and  to  apply  the  same  or  so  much  thereof  as  they  shall  think  proper  for 
the  Maintenance  and  Education  of  my  said  Son  during  his  Minority,  and  to 
lay  out  the  Surplus  thereof  (if  any)  in  the  purchase  of  other  Bank  Annui- 
ties, to  accumulate  for  the  benefit  of  the  Person  or  Persons  who  may  eventp 
ually  become  entitled  to  the  Capital  from  whence  such  Surplus  shall  have 
arisen :  and  in  case  my  said  Son  shall  depart  this  life  under  the  age  of  21 
yean,  then  upon  Trust  to  transfer  one  Moiety  of  the  said  Third  Part  of  the 
said  Besidno  of  my  Estate,  unto  the  Trustees  of  the  said  Settlement  made 
on  the  Marriage  of      sud  Daughter  Mart/  Agnes  BytheBea^  upon  Trusts 
therein  mentioned  concerning  the  Suma  of  888Z.  6t.  %d.  Bank  Three-and-a> 
Half  per  Cent.  Annuities  and  668^  Bs.  4cL  Bank  Three  per  Cent.  Bedueed 
Annuities  thernn  compriaed,  and  upon  Trust  to  transfer  the  other  Moiety  of 
the  said  Third  Part  ^  the  sud  Besidue  of  my  Estate,  unto  my  Daughter 
CetSHa  ByithtHa  Brome^  her  Executors,  administrators  and  Assigns,  for  her 
own  use  and  benefit ;  and,  as  to  one  other  Third  Part  of  the  said  Besidue 
of  my  estate,  upon  Trust  to  transfer  the  same  unto  my  said  Daughter  Ced' 
lia  Byiheita  Brome,  her  Executors,  Administrators  and  Assigns,  for  her  own 
use  and  benefit:  and,  as  to  the  remaining  Third  Par^  of  ihe  said  ilesidue 
of  mj  estate,  upon  Trust  to  transfer  tlie  same  unto  tlie  said  Trus- 
tees of  the  said  Scttlomeni  mndc  on  the  ^Marriage  of  izy  'sdid.       *106  3 
Daughter  Mar<j  Aijuis  Bythesm  Brohic,  to  be  lield  by  them  up- 
on the  same  Trusts  as  arc  therein  meiiiioncd  as  to  the  said  several  Sums  of 
Bank  Annuities  hereinbefore  mentioned.     And.  I  appoint  the  said  Sir 
Charles  Saxton  and  my  Daughter  Cecilia  Bytht%ea  JJrume  Executor  and 
Executrix  of  this  my  Will.*' 

The  Testator  died  on  the  26th  of  April  1830,  leaving  C.  J.  B^hesea 
Bromc  Ills  eldest  Son,  his  Heir-at-Law  and  Customary  and  Gavelkind  Heir, 
and  his  two  Daughters  named  in  his  Will,  him  surviving.  Cecilia  Bi/lhetea 
Brome  afterwards  married  the  Plaintiff  E,  WeigalL 


Digitized  by  Google 


108 


GASES  IN  CHANC£BY. 


ISSa^Wcigall  T.  Bromc. 

The  Testator  at  his  death  iras  seised  of  a  Freehold  Estate  at  CroonCn 
Hilly  Greenwich,  of  the  yearly  valae  of  872.,  of  Freehold  Estates  of  In- 
heritance, exclusive  of  the  Croom^e  BiU  Estate,  of  the  yearly  ralae  of 
446/.  of  Leasehold  Estates  for  Idves,  perpetually  renewahle  by  Custom, 
held  under  Leases  granted  by  the  Bishop  of  London,  of  the  yearly  valoe  of 
128i.,  of  Copyholds  of  loheritanee,  of  tiie  yearly  Talne  of  1362.,  and  of  a 
Leasehold  Estote  for  years,  perpetoally  renewable  by  Custom,  of  the  yearly 
value  of  19L,  being,  eielnsiTe  of  the  Orom^U  Mitt  Estate,  of  the  yearly 
value  of  729Z.  in  the  whole. 

C.  J.  B.  Brome  attuned  21  on  the  22d  of  September  1882 ;  and  Sir 
Charles  Saxton  had  paid  to  him  or  applied  for  his  nse,  800/.  on  account  of 
the  allowance  of  400/.  a  year  for  his  maintenance  and  education  during  bis 
minority. 

[  *107  ]  On  the  10th  of  October  1882,  (7.  J.  B.  Brom  served  *S»r 
Charles  SaxUm  with  a  written  Notice,  stating  that,  under  the 
authority  g^ven  to  him  by  the  Will  of  his  late  Father,  he  elected  to  take,  as 
his  portion  of  the  Estates  therein  comprised,  the  parts  therem  specified  of  the 
Freeholds  and  Copyholds  of  Inheritance  and  Leaseholds  for  lives,  and 
which  were  then  let  at  the  yearly  rent  of  850/. 

The  Bill  was  filed  by  Mr.  and  Mrs.  fVeiffatt  against  V.  J.  B,  Brome^ 
Mr.  and  Blrs.  Bythetea,  Sir  C,  Saxton  and  others,  stating  that  the  Plaintii^ 
Mrs.  Weigall,  was  entitled,  out  of  the  Bents  of  the  Beal  Estates,  after  ap 
plying  the  400/.  a  year  fiirthe  Maintenance  and  Education  of  C.  J*  B, 
Brome f  to  have  made  up  to  her  the  difference  between  the  Amount  of  tfa« 
Dividends  of  the  two  Sums  of  Stock  and  400/.  a  year,  during  the  Mtmi^ 
of  C,  J,  B,  Brome :  that  C.  J,  B,  Brome  had  acted  upon  the  Election  cod- 
tained  in  the  Notice,  by  dealing,  as  Owner,  with  someof  the  Estates  comprised 
therein :  that  there  had  been  variations  in  the  Annual  Value  of  the  Estates  at 
the  respective  times  of  the  Testator's  death,  O.  J.  B,  Brome  attaining 
21 ,  and  of  his  making  his  Election  ;  and  that  doubts  had  arisen  as  to  the  time 
when  the  value  of  the  Estates  ough*-  to  be  taken,  in  regard  to  the  Election 
given  by  the  Will  to  C.  J.  B.  Brome^  and  also  as  to  what  Estates  passed 
by  the  Will,  and  the  periods  during  Avhich  the  Annuities  ought  to  be  paid, 
and  as  to  whether  C.  J.  B.  Brome,  first,  and  Mrs.  Weifjall,  afterwards,  in 
selecting  Estates  of  the  annual  value  of  o oO/.  and  360/.,  ought  to  hnve  regard 
to  the  Annual  Value  thereof  at  the  death  of  the  Testator,  at  the  time  when  C. 

J.  B.  ^rome  attained  21,  or  at  the  time  of  making  such  selection. 
[  "108  ]       rrhe  Bill  prayed  that  the  Will  might  be  established  and  the 
Trusts  performed  ;  and  that  it  might  be  declared  which  of  the 
Testator's  Estates  passed  by  his  Will ;  and  that  an  Account  might  bo  taken 
of  what  accraed  due,  during  C,  J.  B.  Brome' t  Minority,  in  respect  of  the 
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400/.  a  jear,  and  of  tho  Sum  which  would,  with  the  Dividends  of  the  two 
Sums  of  Stock,  make  the  Annnal  Sum  of  400/.,  and  that  what  should  bo 
found  dao  on  those  Accounts,  mi;^ht  be  paid  to  C.  J.  B.  Brome  and  Mrs. 
Weii/ali  icsjieciivL'ly,  oat  of  the  Ron  is  received  by  Sir  C.  Saxton  ;  and  that 
it  might  be  declared  diat  <J.  J.  JJ.  Brome  had  made  his  Election  as  to  the 
parts  of  the  Estates  wliicii  ho  was  cniiilcd  to  select,  and  that  Mr3.  IVeigall 
might  be  a.t  liberty  to  selecti  out  ui'  liio  remainder,  Estates  of  the  Anaual 
Value  of  3t30/. 

C.  J.  B.  Br&me^  hy  bis  Answer,  sub  oitted  ihaL  the  Testafcor^s  Copyhold 
Estates,  Leaseholds  for  Lives,  and  Loaseholdi  for  Years,  were  not  Real 
Estates  according  to  the  true  construction  of  the  Will,  and  did  not  pa^s  ihere- 
by  :  he  admitted  that  the  Estates  were,  at  the  Testator's  death,  of  the  An- 
nual Value  of  729^.,  but  that  the  Rents  had  been  since  reduced:  he  sub- 
milled  that  he  was  entitled  to  a  proportionate  part  of  tlie  400/.  a  year,  for 
the  time  between  the  26th  of  Aprd  1632  and  the  22d  of  September  in  the 
same  year,  when  he  attained  21 ;  and  he  submitted  that,  if  the  Notice  in- 
cluded any  Estates  not  well  devised,  he  ought  not  to  be  concluded  thereby, 
and  he  denied  that  he  liad  deait,  as  Owner,  with  any  of  the  Estates  compria- 
ed  therein,  otherwise  than  by  agreeing  to  letone  of  those  Estates  for  14  years, 
and  by  receiving  some  of  the  Rents- 
Sir  £»  Sugden  and  Mr.  Knight,  for  the  riaintiffs  : 

The  questions  in  this  Case  are  1st,  what  passed  by  'tho  devise    [  *109  ] 
of  the  Testator's  Real  Estntrs  :  -21,  how  long  the  Annuity  to 
Mrs.  WetgaU  oaghfc  to  be  paid :  and  Sd,  at  what  time  the  Propertjr  ou|^l 
be  valued. 

laL  No  one  disputes  that  the  Freeholds  of  Inheritance  priss  ;  and  there 
can  bo  no  doabt  tiiat  the  Copyholds  and  the  Leaseholds  for  Lives  will  pass 
bj  the  words  "  my  other  Real  Estate.*'  Doe  v.  Lndlam  (a),  Fitzroy  v. 
Boward  (b).  In  Shrffidd  v.  Lord  Mulgrave  (c),  the  Judges  held  that  the 
irords  Beal  Estate,"  would  include  Leaaeholdfl  for  Lives,  unless  a  contrary 
iotendeii  ajj^peared  from  the  context. 

The  onlj  question  is  as  to  the  Leaseholds  for  Tears.  Now  it  is  apparent, 
on  the  faee  of  the  Will,  thai  the  Testator  intended  to  pass  all  his  Lands. 
The  Beaidnaiy  Clause  does  not  seem  to  be  intended  to  apply  to  the  Lease- 
holds ;  for  the  Testator  directs  the  Residue  to  be  sold ;  and,  as  the 
Leaseholds  lie  intenmzed  with  his  other  Estates,  he  could  not  intend  that 
CUose  to  Apply  to  them.  These  Leaseholds  am  Beal  Estate,  althoogh  the 
Testatof  had  onlj  a  chattel  interest  in  them. 

<a)7BiiW.i7«.  (5)  S  Bum.  US.  (c)5T.B.571. 
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2d.  Mrs.  Wi^'jair B  Annuity  was  intended  to  bo  given  in  the  same  way  aJ 
that  provided  for  tiic  Son  ;  and  bis  Annuity,  being  for  his  Maintenaaco  and 
Education,  would,  certainly,  be  payable  for  the  time  between  the  last  half- 
yearly  day  of  payment  and  iiis  attaining  21.  The  Testator  must  have  meant 
that  the  Annuities  given  to  his  two  unmairled  Children,  should  continue 
pajfable,  until  tlu  division  of  his  Property  should  take  place,  when  thej 
would  be  otherwise  provided  for. 

[  "HO  ]  *3d.  The  period  at  which  the  Property  ought  to  be  valued,  is 
the  death  of  the  Testator. — In  making  a  Will,  a  person  alvr.iya 
looks  to  the  then  value  of  his  Property,  especially  in  such  a  case  as  this, 
where  the  intentiou  of  the  Testator  seems  to  be  to  make  a  fair  Division  of 
his  Property.  The  lonc^or  the  period  is  postponed,  the  more  uncertain  must 
be  the  Division. — By  the  terms  of  the  Will,  it  is  evident  that  the  Testator 
contemplated  that  there  wouM  be  Estates  to  the  amount  of  350/.  a  year 
for  the  t^on,  and  to  the  amount  of  ^^01.  for  the  Daughter,  suid,  if  there 
should  ho  found  not  to  be  suflBcicnt  for  both,  there  must  be  an  Apportionment. 

Mr.  Barber  for  the  Defendants,  Mr.  and  Mrg.  Bi^thesea^  contended  thai 
the  Leaseholds  for  Years  passed  by  the  Residuary  CLiuse. 

[The  Vice  Chancellor : — The  Case  of  Doe  v.  jLoii/um  decides  that  Copy- 
holds will  pass  b}-  a  rrpneral  Devise  of  Real  Estate.  The  Leaseholds  for 
Years  clearly  pass,  not  by  the  devise  of  the  Real  Estate,  but  by  the  Resid- 
uary Clause.  And  it  is,  I  think,  manifest  from  Uie  words;  of  the  Will,  that 
the  Son  is  to  elect  when  he  attains  21,  and  that  th«  Pin|^tM6aii  elect  oo^ 
out  of  the  Remainder  of  the  Real  Estate.] 

Mr.  Pepys  and  Mr.  Phillimore^  for  the  Defendant  C.  J.  B.  Brome ." 

The  Testator  by  devising  hia  Real  Estates  to  Sir  C.  Saxton  and.his  Heirs, 
until  his  Son  shall  attain  21 ;  and,  in  other  parts  of  the  Will,  he  speaks  of 
BmX.  Estate.   After  devising  his  Freehold  Estate  at  CroonCs  Hill  to  his 
Son  and  his  Heurs,  he  gives  to  him  so  much  of  his  other  Real 
[        ]   Estftte.   He  must  be  coomdered  as  "meaning,  hj  those  words 
his  Real  Estate  of  the  same  description  in  other  places,  and  the 
Fbo-simple  Estates  will  answer  the  irords  of  the  Will  without  including  the 
Leaseholds  for  Lives.   If  a  Testator  devises  all  his  Landi,  Leaseholds  £»r 
Lives  will  pass :  but  ail  the  anthorities  tend  to  piOT«  that  they  will  nol  pait 
under  the  general  words     Real  Estate."   Tboee  irords  are  in  no  way  ap> 
plicaUe  to  them.  An  Estate |wiir  wtr$  vte,  was  not  considered  by  the  Law 
aa  property:  it  went  to  a  general  Occupant,  and  was  no  longer  Property 
when  the  Grantee  died.   There  might  be  a  Person  named  to  take  after  tba 
first  Grantee,  as,  for  instance,  the  Heir  or  the  Executor:  bathe  came  in 
not  as  inhiiHiog  iroa  the  Grantee  baft     aasnaring  the  vwda  of  tha 
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Grant.  RipUyv.  Waterworth  (d).  An  Estate  pour  anfre  wi«  required  <i 
distinct  Statute  to  enable  the  Owner  ta  devise  it.  If  it  is  not  devised  it  is 
Personal  Estate.    The  Law  never  recognized  it  as  Real  I---tate. 

Then  how  arc  the  Limitalions  in  the  Will  cousisecnt  v.  ;t;!  the  Leasehold 
Property?     The  Testator   lias  n.ade  a  provision  fur  Lis  Family  for  as 
long  a  period  as  the  rales  of  Law  will  permit ;  but  he  has  not  given  aviy 
direction  as   to  tlie  renewal  of  the  Leaseholds.    Ho  never  could  iiave 
intended  the  Litnitatioiis  in  bis  Will  to  extend  to  perishable  Interest, 
or  else  he  would  have  provided  for  the  continuance  of  them  by  renew- 
al.   In  the  devise  to  the  Children  of  his  Son,  he  uses  the  word  Here 
ditaments.    His  own  Children  are  the  Persons  for  wh<»c  Uvea 
the  Leases  were  granted  («).    Now  there  'are  Limitations  to    [  '1V2  ] 
the  Children  of  every  one  of  the  Testator's  Children  ;  and,  con- 
sequently, those  Limitations  must  take  effect,  as  to  the  Children  of  the  8UP» 
vivor,  just  at  the  moment  when  all  interest  in  the  Property  detcroiines. 

The  Case  of  FUzroy  v.  Hotuard  does  not  lead  to  the  decision  which  the 
Court  is  called  upon  to  make  on  behalf  of  the  Pl;untiffs.  There  the  Testa- 
tor devised  '*  all  and  every  his  Lands,  Tenements  and  Hereditaments  what- 
soever, situate  and  being  in  the  several  Counties  of  Middlcsexy  Hereford 
and  Gloucesterf  any  or  either  of  them,  and  all  other  his  Real  Estate.''  So 
that  there  was  a  Local  description,  and  the  words  "  Lands,  Tenements  and 
Hereditaments"  were  also  used  ;  and  the  question  was  not  whether  the 
words  "  Heal  Estate"  would  pass  the  Leasehold  Property,  but  whether  the 
words  "  Lands,  Tenements  and  HereditanieriLs,  ^ive."  would  pass  it ;  and 
Ix)rd  Li/ndhurU  decided  that  it  did  pass  by  those  words :  all  that  he  said 
with  respect  to  the  words  "  Real  Estat?,"  was  that  they  did  not  cut  down 
the  words  "  Lands,  Tenements  and  Hereditaments."  Tn  Thompson  v.  Lady 
Lawlcy  (/),  Lard  Eldon,  C.  J.  says:  "When  we  find  Limitations  in  a 
Will  inapplicable  to  Personal  Estate,  though  we  are  not  thereby  authorized 
tosa  v  tliat  the  Personal  Estate  shall  not  pass,  provided  the  Testator  has 
used  words  clearly  sufficient  to  pass  it  yet  the  acknowledged  inapplicability 
of  those  Limitations  to  Personal  Estate,  is  a  circumstance  from  which  the 
intent  may  be  collected,  if  the  words  of  devise  are  ambiguous.  In  an  aor 
curate  sense,  wbeo  a  man  says  my  Lands  and  Hereditaments,'' 
he  means  those  which  are  'throughout  his  own.  When,  there*  [  ] 
fore,  we  see  Limitations  whioh  Apply  to  Real  Estata  as  diatin- 
gaisbed  froin  Peiwnal  EalyUai  ar  ann  wben  wafind  Uutt,  bj  holding  iha  Iat» 

(rf)  7  V€3.  423. 

(e)  It  did  not  afipear  from  tbo  Brief,  that  this  was  so,  or  that  the  Leaseholds  for  Years  were 
iaicmixei  witli  othsr  EiiaiM,  M  was  Stated  ia  the  ibgoMft  Ibr  Ifa^ 

(/)aa«s.*MiMi»4^iia 


Digitized  by  Google 


U4 


0A8ES  IN  OHANCEBT 


188S^W«igaIl  T.  Brome. 

ter  to  bo  incKnied  in  tbo  general  Devise.  \h<^.  y:hh  imputed  to  the  Testator 
to  give  it  to  the  same  Person  as  the  Freeliold,  may  not,  by  virtue  of  such 
Limitations,  bo  rii  ^titled  for  above  one  moment,  we  mav  consider  the  nature 
of  the  Limitations  as  afford  in  ir  stron<i;  evidence  thai  the  Testator  really  bad 
not  the  intention  that  the  PerS'-nal  Estate  should  pass."  These  wunis  are  as 
applicable  to  Leaseholds  for  Lives,  tljcy  are  to  X^easeholdg  for  Years. 
Perishable  Interests  will  not  pass  by  general  \vords. 

The  Court  has  decided  that  the  Son  is  entitled  to  priority  of  Election, 
and  that  the  time  of  Election  is  his  attaining  21  ;  and  we  submit  (hat  that 
Election  must  be  made,  ^inji  !y,  out  of  the  Fee  Simple  JSstatefl. 
Mr.  (7m?r7/,  for  the  Ijefendant  Sir  6',  Saxton, 

The  ViCE-CUANCELLOR  : 

The  Testator  has,  in  the  first  instance,  given  all  hi?  Real  Estate,  whatso- 
ever and  wheresoever ;  and  the  firat  question  is,  what  is  the  meaning  of 
those  words.  Now,  under  a  fieri  faciax,  the  Sheriff  can  seize  Personal 
Estate  only.  He  cnnnct  take  Leaseholds  for  Lives  ;  and,  therefore,  in  the 
legal  acceptation  of  the  words  "  fioal  Estate,"  freeholds  for  Lives  are  com- 
prehended. 

It  has  been  admitted  that  the  Copyholds  pass.    Now  the  Testator  devises 
pari  of  his  Real  Estate  to  his  Son  for  his  life,  without  Impeachment  of  ' 

Waste,  and  gives  a  power  of  leasing.  These  parts  of  the  Will 
[  ]  are,  however,  *inapplicable  to  the  Copyholds ;  but,  nevertheless, 
they  do  not  prevent  their  passing.  The  more  circnmstanco  that 
the  mode  of  dealing  with  the  Property,  is  inappjlicable  to  ft  particular  part 
of  it,  will  not  prevent  the  paasiDg  of  that  part  which  is  of  a  particular  de- 
scription .  The  Testator  has  given  a  Commentary  on  his  own  words.  He  first 
ipves  to  his  Son  all  his  Freehold  Estate  at  Oroom^s  Hill,  and  then  he  gives 
to  him  **  so  much  of  my  other  Real  Estate,  &o."  This  shows  that  he  meant, 
by  the  general  words  used  In  the  commencement  of  his  Will,  the  same  thing 
as  if  he  had  devised,  to  the  Trustee,  aU  his  Freehold  Estate,  and  all  his 
Real  Estate  whatsoever. 

In  Fitzroy  v.  ffmeard.  Lord  Lyndhurtt  does  not  mean  to  say  that  the 
words  "  Real  Rstato"  will  not  pass  Leaseholds  for  Lives,  but  merely  that 
there  were  other  words,  in  the  Will,  under  which  the  Leasehold  Estate  would 
pass. 

There  is,  however,  more  in  this  Will.  Tho  Testator,  in  the  Leasing  Pow- 
er has  authorized  his  Son  and  Daughter,  when  they  shall  be  in  possession  of 
the  Hereditaments  and  Premises  devised  to  them,  to  make  any  Lease  or 
Leases  of  any  parts  of  the  said  Hereditaments  and  Premises.  These  words 
show  that  the  Testator  contemplated  thai  he  had  devised,  not  only  Heredit- 
anints,  but  also  other  things,  whieh  wei»  aot  inheritaUe.  My  opioion. 
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therefcre,  is  that  the  Freeholds,  Copyholds,  and  Leaicbolds  for  lAves  passed 
by  the  words  Real  Estate/'  but  that  the  LeawlM^  for  Tcftn  did  aot 
pass. 

The  Election  made  by  the  Son  is  valid  as  against  •hira  ;  and,    [  *X15  ] 

aa   he  is  cieai  Iv  entitled  to  a  proportional  part  of  his  Annuity, 

for  the  time  between  the  last  half-jearly  day  of  payment  and  his  attaining 

Twenty  f  :ic,  tiir  D  uighter  also  is  entitled  to  a  proportional  payment  of  her 
Annuiry  Jbr  tlio  same  s{  ace  of  time  ;  and,  if  the  surplus  Rents  received 
duiniL^  tlio  Son's  minonrv,  arc  not  sufHcieut  to  pay  those  Annuities  in  full, 
they  must  be  apportioucd  according  to  the  Annuities. 


Mathb&v.  Thomas. 

1833:  29th  April.— T^I7^— ConJfn/r.'i'o?? —  Ifor/va^e. 

A  Testator,  after  scTcrul  Devbes  and  Bcque&tt,  gare,  devised  and  beqafnthctl  all  liis  Messua* 
gH,  CliAttcb  Ktl,  lUmiy  Mwuf*  SKwiiim  /fir  Jftmy,  Debts,  and  Pmonal  BsUte  to  A.  and 
A,  Aeir  Heirs,  Executors,  Admiaiilnitors  and  AMigiu,  npott  ceilaiii  ThUti :  Hdd  that  the 

Legal  Estate  in  the  Premises  Tnort^<;:e(I  to  tlic  Testator  in  Fee,  ptMCd  to  A.  and  A,  the 
TrusU  declared  not  being  rcpagtmnt  to  that  CoixstracUon. 

By  Lease  and  Release  of  the  30th  of  April  and  Ist  of  May  1783,  RicB 
Thomas  mortgaged  certain  Me?suan;es,  Lands  and  other  Hereditamenta  situ- 
ate in  the  Isle  of  Angletey^  to  Joseph  Crewe^  in  Fee,  for  securing  l,000i. 

and  Interest. 

Joseph  Creive,  by  his  Will  dated  the  19th  of  April  1799,  gave  to  his  Ser- 
vant, jMctrtha  Joncs^  and  her  Assigns,  for  her  life,  an  Annuity  of  20/.,  to  be 
issuable  and  payable  out  of  the  Real  and  Personal  Estate  thereinafter  by  him 
given,  devised  and  bequeathed  to  or  in  Trust  for  John  Capf)er  ;  and,  after 
giving  several  specific  and  pecuniary  Legacies,  he  gave  and  devised,  to  the 
said  John  Cupper  and  his  Assigns,  for  his  life,  subjoct  and  charged  the 
Annuity  to  Martha  Jr>ne^  and  also  with  some  other  Anniiities,  all  bis  several 
Messuages  or  Dwelling-houses,  ^hops  and  Hereditaments,  with 
their  A[)purtcnances,  situate  ea  the  East  side  o^*North(jate  Strcet,  [  'lid  3 
in  the  City  of  Chenter,  tlien  in  tlie  several  holdings  or  possessions 
of  the  Persons  therein  named,  and  also  ail  Ida  several  >[cHsnn'^rs  or  DwellinfT 
hooscs,  bhops.  Rooms,  Stables,  Ilcreditaracnts  and  Premises,  situate  on  the 
East  Fide  of  the  snino  Street,  in  the  holdings  or  possessions  of  the  Persons 
therein  named  ;  and  also  all  hia  Einhth  Part  or  Share  of  and  in  the  Works 
for  supplying  the  City  of  Chewier  witli  ^\  atcr,  and  of  the  Buildings,  Engines, 
And  ApparteDanoes  thereto  beloiig^g»  to  bold,  sabjeot  end  charged  M  afbre* 
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said,  onto  John  Ctqpptr  and  his  AssigDS,  for  his  lifo,  without  Impeaohmeiil 
of  WttstOf  ftnd,  from  and  aftor  the  dtfcoaw  of  Johgk  Oapper,  the  Testator  gave 
and  devised  the  said  Premises,  subject  and  charged  as  aforesaid^  unto  and 
amongst  all  and  every  the  Ghttd  and  Children  of  the  said  John  Capptr^ 
eqoallj,  share  and  share  alil^e,  as  Tenants  in  Common,  and  to  their  respeo* 
tive  Heirs ;  and,  after  devising  all  his  Estate  and  Interest  in  eertain  Met* 
suages  or  Direl)ing*houBes,  Shops,  Coaofa4icases,  Stables,  and  his  Part  or 
Share  of  the  Linen  Hall,  in  the  Citj  of  ChetttTt  and  all  other  the  Premisea 
which  he  held  under  the  Dean  and  Chapter  of  Chmtw^  subject  to  the  Rent^ 
and  Covenants,  in  the  original  Leases  thereof  granted,  vessrved  and  contain* 
ed,  and  to  the  several  Annuities  in  his  Will  mentioned,  unto  WtfXUm  Curm 
and  Biehard  JBH^tan^  their  Executors  and  Administrators,  during  the  con- 
tinuance of  such  Leases,  in  Trust  for  J<^  Cb^er,  during  bis  life,  and,  af- 
ter his  death,  for  his  Children,  as  Tenants  in  Common,  and  their  Executors 
and  Administrators,  and,  after  bequeatlung  some  other  pecuniary  Legacies* 
the  Testator  proceeded  thus:—*'  And,  as  for  and  concerning  all  my  Mes^ 
Bua^  or  Bwelling'boases,  BoUdings,  Chattsls  real.  Beady  Money,  Sicnn? 

Ha  /er  Jfeiuey,  Debts  to  ne  owing,  and  Petsenal  Estate  of  any 
[  117*  J   nature  "or  kind  soever,  (save  what  are  hereinbefore  by  me  oth^r 

wise  disposed  of,)  I  give,  devise  and  bequeath  the  same  and  every 
part  thereof,  unto  the  said  TPi/^iam  Ounie  and  Midiard  Mytton,  their  Jielrti 
Exeeutofs,  Adnunistrafanrs  and  Assigns,  upon  the  Trusts  hereinafter  wnoHf^ 
ed  and  declared  of  and  concerning  the  aame,  (that  is  to  say)  in  Tnwjb  Amir 
they  the  said  WU^m  CwtU  $BAJRidurdMfgtion^  or  the  Survivor  of  them, 
and  th$  MxeeutwB  and  Administrators  of  such  Survivor,  do  and  shall,  of 
thehr  own  proper  authority,  and  at  thsb  own  diserttioD,  lay  out,  invest,  apd 
place  so  much  thereof  as  consists  of  Money,  in  the  names  or  nam*  fff  jl^titm 
the  said  WiUiam  Curne  and  J2uA«nl  JQ^flsn,  or  the  Survivor  of  theai^iir 
the  Executors  and  Adimaistratocs  of  saeh  Survivor,  in  the  Public  Stocka.cr 
Funds,  or  m  Government  or  other  real  Beeutities  at  Interest,  and  to  be,  fpo^^ 
time  to  time,  called  in,  altered  and  varied  by  them  as  occasion  sball  require, 
in  whidi  ease  the  Beeeipt  or  Receipts  of  my  said  Trustees  shall  be  a  good 
and  sufficient  discharge  or  discharges  for  so  much  of  the  said  Money  so  called 
In  as  sball  be  therein  expressed  or  acknowledged  to  bo  received,  and  the  Per. 
son  or  Persons  paying  in  the  same,  shall  not,  nor  shall  his,  her,  or  their 
Heirs,  Executors,  Administrators  or  Asssigns,  afterwards  bo  obliged  to  see 
to  the  application  of  such  Money,  or  be  uccouLkta.blc  iVu-  any  loss,  misappiica- 
Hon  or  aon>application  thereof,  or  of  any  part  thereof  respectively  :  and  upon 
this  further  IVnst,  that  they  the  said  William  CiuTie  and  Richard  Miitton^ 
or  the  Suivivor  of  them,  or  the  Execuioro  or  AJmuiistiaiors  of  sucli  :Survi- 
vpr,  iiuiU  tnd  do  pay,  apply,  and  dispose  of  the  clear  j  early  Jjividend^i,  In- 
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terest  or  Produce  of  the  Moucy  m  lo  be  invested,  and  also  of  tlie  Rents,  1b' 
sues  and  Profits  of  my  said  last  devised  Chattels  real,  as  the  same 
bliull,  •from  time  to  time,  arise  and  be  received,  uuto  the  said  [  'llS  ] 
John  Capper  and  his  Assigns,  for  and  during  the  term  of  Kio  l^u^ 
oral  life,  and,  from  and  immediately  after  Lis  decease,  upon  further  Trust 
that  they  my  said  Trustees,  or  the  Survivor  of  them,  or  the  Executors  or 
Administrators  of  buch  Survivor,  do  and  shall  pay  and  divide  such  Kesidue* 
or  assign  or  transfer  tho  Securities  shall  be  then  subsisting  for  the 

same,  unto  and  amongst  all  and  every  the  Child  and  Children  of  the  said 
Joiui  Capper  that  shall  be  living  at  the  time  of  his  decease  or  born  in  due 
time  afterwards,  share  and  share  alike."  And  the  Testator  appointed  Car- 
tie  and  JMylton  Executors  of  his  Will. 

The  Testator  died  in  ISOl ;  and  the  1,000/.  remained  unpaid  at  bit 
death. 

The  question  was  \?liether  the  Legal  Estate  in  the  Mortgaged  Premises, 

passed,  by  his  Will,  to  Currie  and  Mytton. 

Mr.  J'tj^ijs  and  Mr.  Lynch,  for  the  PluiutiiTd,  said  that  tlic  words  "  S©- 

curitied  fur  Money/'  were  sufficient  to  pass  the  Mortgagcnl  J'iopcrty  ;  Crip$ 
Y.  Grynl  (a)  ;  especially  as  tho  word     Ik-irs"  occuncii  iii  liic  Devise; 

that  there  ^vas  notliing  inconsistent  in  the  Trusts  of  the  Will,  to  prevent  tho 

Morigaged  Estate  from  passing  ;  bat,  on  tho  contrary,  it  wa3  nccessar}-  tliat 

Cwm'c  and  Mytton  should  take  tic  Legal  Estate,  to  enable  ihern  to  periorm 

the  Trusts :  that  this  Case  fell  within  tho  reaaoning      iJa/fli'i/  J. 

in  Uallicrs  v.  Jloas  {I'},  and  was  'distinguishable  from  iSt/lutxi^r    [  *119  J 

V.  Jarinan  (c),  where  the  i'ro])crtj  deviled  ^vas  subjected  to  the 

payment  of  Debts,  ^vhich  vras  a  purpose  to  ;vliicL  a  Mortgaged  Estate  was 

iiot  applicable.    Lord  JJrai/lrrukc  v.  lji:ikip  (^dj  ;  Menvoizev.  Coapir 

Mr.  Kniyht  and  Mr.  Cue  Jut  ell,  conirii  : 

This  Case  is  net  distinguishabh:'  from  GalUers  v.  Moss ;  aud  your  Honor 
cannot  decide  that  the  Legal  Estate  in  the  Mortgaged  Premises  passed  un- 
der this  Will,  witibout  over-ruling  that  Case.  Itiiere  tho  Irusts  were  to  be 
performed  by  the  Trustees  and  iJuir  Heirs. 

[Vict- Chan  c  d  lo  r : — This  Case  is  the  converse  of  GalUers  v.  Moss  ;  for, 
here,  the  devise  is  to  the  Trustees  and  their  Uelrs,  and  the  Trusts  are  to  be 
performed  by  them  and  their  Executors.  Supposing  that  the  Testator  had 
had  other  Freehold  Estates  thau  those  devised  in  the  prcceditig  part  of  hig 
Will,  would  not  they  have  passed  by  the  Kesidaary  Clause  ?  Here  the  word 
^  Heirs''  is  applicablo  to  the  words    Messuages  or  DwelUng«houses  j"  but, 

(a)  Cro.Car.37.   flbvUrftCmUMi  fi«»tlM£lC0ll^«BlM4Gtalibtlt. 
(5)  9  Bom.  &  GniS.167. 

(c^  10  Fsioa»  74.  {fy  <  To.  4174-  («)  U*dd.  4  171. 
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1834.— Knight  v.  KoigbL 

in  OaUUr$  v.  Mm^  Ui«re  were  no  each  words.  The  opinion  expresoed  by 
Sir  John  Zeaehj  Y.  C,  in  Memvoiu  v*  Cooper ^  ww  extrajodieialt  and  was 
noi  necessary  to  the  deoision  of  the  Case.] 
Mr.      Ru^rdi^  appeared  for  JStes  ThimaM, 

The  Fiee-CAonee/for  intimated  his  opinion  to  be  that  tiie  Legal  Estate  in 
the  Mortgaged  Preotisea,  passed  by  the  words  ^'  Seenrtties  for  Money bot 
said  that  be  could  not,  with  propriety,  decide  the  Case  in  the  face 
[  *120  ]   <tf  *the  decision  of  the  Court  of  Kiag's  Benohm  MKert  l&at; 

and,  therefore,  the  proper  conrse  wonld  be  to  send  a  Case  for  the 
opinion  of  another  Conrt  of  Law. 

A  Case  was  accordingly  sent  to  the  Coart  of  Comaion  Pleas. 

Tlio  Judges  of  that  Court  returned  the  following  Certificate  :  We  have 
beard  tkis  Case  argued  by  Counsel  and  considered  it ;  and  we  are  of  opinion 
that  the  Legal  Estate  in  the  Premises  comprised  in  the  Indenture  of  Mort- 
gage of  the  1st  day  of  May  1783,  passed,  under  the  Will,  to  W.  Carrie 
and  Ji.  Mylton  and  the  Survivor  of  them,  by  the  devise  of  the  Testator's 
Securities  for  Money  to  the  said  W.  Carrie  and  R,  Myiton^  their  Heirs, 
Executors,  Administrators  and  Assigns 

JV:  C.  Ttjtidal. 

J.  A.  Park. 
S.  Gaselce. 
J.  B.  Bosanquet^* 
On  ihe  Case  coming  on  a;^airi  before  the  llce-ChanceUor,  on  the  2d  July 
1833,  his  Honor  made  a  declaiatioa  in  the  terma  of  the  Certihcate. 


[  •121  ]  "KNIGHT  «.  EKIGHT. 

1834  :  16th  ApTil^SeltUmeiU.^Cotuiruction.— Separate  Use. 

Bjr  a  Marriage  Settlement,  Money  and  Stock  were  assigned  to  I  ni  ^rcs,  in  Trust,  to  rccciTC 
th«  loeome  dBilag  tbo  Life  of  the  Ladj,  aod  pay  tJiC  same  to  iicr  for  her  ftcpanite  use,  or  aa 
•be  ahontd  appoini^  NabritMamUm^  her  CovmrUtrey  but  no  Fttymmt  to  be  made  by  amicipa. 

,  tion,  and  it  wm  declared  that  tlic  Income  bliuuld  not  be  subject  to  ihc  Debts,  &c  of  0., 
her  intended  Husband,  nnJ,  after  her  decease,  in  c.i?c  he  should  survive,  in  Trust  to  permit 
him  to  receive  the  Income  for  bi»  life,  &c.  The  Ilasbnnd  died  in  the  lifetime  of  l  is  Wife, 
and  ahe  married  again.  Held  Ihat  the  Frovistun  ibr  the  separate  use  of  the  jLady  without 
aatidpation,  waa  coolbMd  lo  thalliat  Maniage. 

By  the  Settlement  made  in  contemplation  of  the  Marriage  between 
Robert  Ginm  and  CaroUm  Lambert^  dated  the  26th  of  Jolj  1824,  the 
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Lftdj  uligDed  Mkd  tiMwfemd  to  TrusleeB,  a  tn6m%^  in  WimpoU'ttreii 
and  ceruia  Sams  of  Monej  and  Stock,  in  Trasl,  after  the  liarriage,  to  re- 
ceive the  laoome  of  the  Thist  Piopertj,  during  her  fife,  and  pay  the  same 
into  her  hands,  for  her  own  sob  end  separate  nse  and  henefit,  or  as  she 

fihoald,  by  writin;;  under  her  hand,  notwithatanding  her  Coverture^  direct  or 
appoint,  bat  no  payment  to  be  made  by  anticipation  or  before  the  same  should 
become  due.    And  it  was  declared  that  the  said  Income  should  not  be  sub- 
ject or  liable  to  the  Power,  Control,  Debts,  Forfeiture,  Intermeddling,  En- 
gagcmeiits  or  Incumbrances  of  Robert  Givten  her  intended  Husbandy  in  any 
manner  whatsoever,  aiid  that  the  Receipt  or  iicccipls  oi"  Car<Aine  Lambert, 
signed  with  her  own  hand,  or  of  such  Person  or  Persons  as  sho  should  ap- 
pomt  in  Writing,  should,  from  lime  to  time,  be  a  good  and  sufficient  Dis- 
charge or  Discliarges  for  the  same,  and,  from  and  immediately  aiier  lier  de- 
cease, in  case  liohtrt  Giveen  should  survive  her,  in  Trust  to  permit  and  suf- 
fer htu]  to  receivu  and  take  such  Income,  for  his  life,  and,  from 
and  after  the  decease  of  'the  i6urvi\ c!  of  them,  in  Trust  for  the    £  ] 
benefit  of  all  and  everj  the  Children  or  Child  of  Caroline  Lam- 
btrt  by  Jiobert  Oiveen  or  any  future  Huiband  after  his  decease,  in  manner 
folio  A  iiig,  (  that  is  to  say^  in  case  there  should  be  but  one  Child  of  Caroline 
Jjambert  by  Rohert  Giveen  or  any  future  Jluaband  as  aforesaid,  the  whole  of 
such  Trust  Preioises  and  the  Income  thereof  to  belong  to  such  Child,  and  to 
be  vested  in  him  or  her  at  the  usual  periods,  and  to  be  transferred  or  assign- 
ed to  him  or  her,  at  the  same  time,  if  the  same  should  happen  after  the  de- 
cease of  the  Survivor  of  them  the  said  Robert  Giveen  and  Caroline  Lam- 
bert;  but,  if  the  same  should  happen  in  the  lifetime  of  tlicm  or  the  Survi- 
vor of  them,  thtn  immediately  after  the  decease  of  such  Survivor:  and,  if 
there  should  be  two  or  more  Cialdrcn  of  Caroline  Lambert  by  Robert  Giveen 
her  intended  Husband,  or  any  future  Husband,  then  the  whole  of  such 
Trust  Premises  and  the  Income  thereof,  to  be  for  the  Portions  of  such  two 
or  more  Children,  and  to  be  divided  between  or  among  them  in  equal  Shares, 
and  the  Shares  to  be  vested  in  them  respectively  at  the  usual  times,  and  to 
be  transferred  or  assigned  to  them  at  the  same  times,  if  the  same  should 
happen  after  the  decease  of  the  Survivor  of  Robert  Cfiueen  and  Caroline 
Lambert^  bat  if  not,  then  immediately  after  the  death  of  the  Survivor  :  and 
in  case  there  shoald  be  no  Child  or  I^ue  of  Caroline  Lambert  who,  under 
the  Trusts  thereinbefore  declared,  should  become  entitled  to  a  vested  inter- 
est in  the  Trust  Premises,  then  in  Trust  that  the  Trustees  should,  after  the 
decease  of  the  Surriror  of  Robert  Giveen  aud  Caroline  Lambert,  his  in> 
tended  Wife,  stand  possessed  of  the  Trust  Premises,  in  Trust  for  sooh  Per* 
sons,  &c.  as  Caroline  Lambert,  notwithMtanding  her  Cover^ty 
by  her  *WiU,  (whioh,  notwithstanding  her  Covertue,  she  was  I  *128  ] 
Vol.  VL  67 
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tliorcby,  and  by  the  said  Robert  Giveen  her  intended  Husband,  authorised 
and  cmjiowered  to  make,)  should  bequeath  the  same,  and,  in  default  of 
such  Be^iucst,  in  Trust  for  the  Next  of  Kin  of  Caroline  Lambert^  as  if  she 
had  died  a  feme  sole  or  had  not  been  married,  according  to  the  Statute  cf 

Distribution«». 

Jlohert  Givrcn  hp.ving  died,  his  SVidow  married  Charles  Knifjht. 

The  I'lll  ^vas  filed,  by  Mr.  Knight,  against  his  Wife  and  the  surviving 
Trustee  of  llic  Settlement  of  Julj  1824,  insisting  that  the  Trusts  for  the 
separate  use  of,  and  against  anticipation  by  Mrs.  Knight  were  only  appli- 
cable to,  an !  ceased  ivith  her  "Marriage  with  R.  Giveen,  and,  that  on  his 
death,  she  became  entitled  to  receive,  during  her  life,  and  to  alien  and  charge 
the  Income  of  the  Trust  Promises,  and  that  her  Marriage  wiiii  the  Plaintiff, 
was  an  Assi^^ment  to  him.  in  Law,  of  such  Income.  The  Bill  prayed  that 
the  PlaintifT  might  be  declared  to  be  entitled  to  receive  and  assign  the  In- 
come of  the  Trust  Premises,  as  he  should  think  proper,  during  the  joint 
Lives  of  himself  and  his  Wife,  and  that  tiic  ?ui  viviiiL!;  Tni^^tee  of  the  Set- 
tlement might  be  decreed  to  paj  the  same  to  the  I'laintifi  or  bis  Assigna, 
accordindy, 

Mrs.  Ani[/ht,  by  her  Answer,  submitted  to  tlie  J ud lament  of  the  Court, 
whether  she  was  or  not  entitled  to  the  Income  of  tlic  Tmst  Premises,  for 

her  separate  use,  without  having  power  to  anticipate  the  same. 
£  *124  3  *bir  Edicard  Sufjden.  and  ^^r.  Chartd^js,^,  lor  the  Plaintiff, 
said,  that  a  Trust  for  the  separate  use  of  a  Woman,  with  a  re- 
straint on  Alicnati<>n,  if  created  -^yith  a  view  to  a  particular  Marriage,  wai 
good  for  that  Marriage  ;  but,  if  It  was  created  witli  a  view  to  every  Mar- 
riage that  a  Woman  might  contract,  it  was  bad:  that  tlie  provision  was  in- 
troduced in  order  to  enable  a  married  Woman  to  enjoy  Property  as  if  she 
were  sui  juris:  that  the  moment  the  Marriage  ceased,  the  object  for  which 
the  provision  was  introduced  ceased;  and,  therefore,  it  would  be  absurd  to 
hold  that  a  Trust  could  exist  for  the  sej[Mtfate  um  of  a  Wonan  wbo  was  «&• 
der  no  disability. 

Secondly,  that  there  was  not  a  word  in  the  Settlement,  that  did  not  point 
to  the  first  Marriage  only,  and,  therefore,  the  provisionB  of  the  Settlement 
could  not  bo  extended  beyond  it.  Newton  v.  Heid  (a)  ;  Woodmeston  v. 
Walker  (6)  ;  JofUB     SaUer  (c)  ;  Tudor     Smu^  {i)f  £arim  Y. 

Brhcoe  (r). 

Mr.  Knight  and  Mr.  Kindetiley^  for  the  Defendants,  relied  on  BeabU  r. 
Dodd  (/),  and  on  the  Judgment  of  the  MmUt  qf  tk$  Molk  in  Woodam- 

{a)  Ariir.  vol  TV.  p.  Ml.  (i)  9  Knss.  &  HyUfT.  (c)  2  Russ.  &  M]rl.M8. 

id)  a  Venu  370.  (f)  Jtq^  eOi.  (/)  1  T.  A.  Mt. 
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18S4.— Koifi^t  T.  Knight. 

Cm  T.  WaUcer,  aud  added  that,  if  a  Trust  for  Iho  separate  use  of  a  WomaOy 
Maid  not  be  created  except  with  a  view  to  a  partiedar  Marriage,  it  woald 
Im  out  of  the  power  of  a  Father  having  an  nninarried  Daughter,  to  make  a 
provision  for  her,  by  his  Wi)l,  so  as  to  guard  her  from  the  extrava- 

guiee  of  a  future  Husband ;  and  that,  as  a  Trust  might  *be  crc-    [  *125  ] 
ated  for  the  separate  use  of  a  married  Woman,  so  a  similar  Trust 
might  be  made  to  take  effect  on  the  Marriage  of  a  single  Woman. 
The  Vice  Cuancellor  : 

The  Settlement  does  not  contain  any  declaration  of  Trust  in  favour  of 
this  Lady,  in  cme  her  intended  Husband  should  die  in  her  lifcMinie.  liie 
first  Limltatiou  is  to  the  Tru?teps,in  Trust,  during  the  life  of  (Jaroline 
Itamberty  to  receive  the  Interests,  Dividends,  and  Annual  Produce  of  the 
Trust-Property,  Monies,  Stocks,  Fands  and  Securities,  and  pay  the  same 
into  the  hands  of  tiie  said  Caroline  Lambert ;  and  tlie  Trust  next  declared, 
is  to  take  effect  from  and  immediately  after  the  decease  of  the  said  Caroline 
Lambert.  So  that  there  is  no  expression  of  Trust  for  her,  during  that  part 
of  her  life  that  might  endure  beyond  the  life  of  her  intended  Husband. 
Consequently,  we  must  look  at  the  first  words  in  the  Settlement  as  constitut- 
ing a  Trust  for  the  whole  of  her  life.  Then  words  of  modification  and  re* 
strictinn  ;ire  ndded :  "  To  and  for  her  own  sole  and  f^eparate  use,  or  as  she 
shall,  by  wriiirip"  under  ]ier  hand,  notwitbstaiidiiig  her  coverture,  appoint, 
but  no  payment  to  be  made  by  anticipatiuu  er  before  the  same  shall  become 
due.**  The  words  :  "  notwithstanding  her  Coverture,"  must  mean  the  Cov- 
erture then  in  contemplation.  And  then  it  is  declared  that :  the  said 
Income,  Interest,  Dividends  and  Annual  Produce,  shall  not  be  subject  or 
liable  to  the  Power,  Control,  Debts,  Iii^crmeddling  or  Kngagcraents  of  the 
said  Robert  GiveeUj  her  intended  Husband."  That  Claose^  manifestlj,  al- 
ludes to  the  intended  Coverture. 

It  appears  to  me,  therefore,  on  the  face  of  this  'Instrument,    [  •126  J 
(hat  all  the  machinery  by  which  the  Income  of  the  Trust  Proper- 
ty is  secured  for  the  separate  use  of  this  Lady,  without  anticipation,  was  in- 
troduced into  the  Settlement,  with  reference  to  that  Marnagp  only  which 
she  was  then  about  to  contract. 

Whatever  may  be  thought  of  Newt(m  v.  Beid,  it  is  supported  by  the  de- 
cbion  of  the  Lard  Chancellor  In  Woodmetton  v.  Walker, 

In  mj  opinion  this  is  the  case  of  a  Trust  created  for  the  life  of  this  La* 
dy,  with  Limitations  and  Restrictions  which  were  binding  daring  her  Mar- 
riage with  her  first  Husband,  hot  not  beyond  it:  and,  consequently,  her 
present  Hosband  is  entitled  to  receive  and  dispose  of  the  Income  of  the 
Tmit  Proper^  during  tha  Oovertare.* 

♦  SMtksnwtcM*. 
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Benson  v.  Benson. 


Benson  v.  Benson. 

1835  :  20th  JaavMrj^WW^-^CondrwiiMU—Sepantt  Ok. 

Testator  directed  the  Interut  of  IDfifM.  to  be  for  the  sepante  VMofbu  Dtoghter  Jam 

Lane,  the  Wife  of  J.  Lttne,  for  her  life,  free  from  the  Debts  of  lier  Hasband.    The  Ho«- 
Land  died,  nnd  his  Widow  marriod  again.   Ueld  that  the  Trast  for  her  aeparate  use  ccaaed 
OB  the  death  of  lier  first  Husband. 
Qi.  Whathera  TrwtfortheaeparafeittSQf  aeingle  WonnuiiaTalid. 

Thomas  Howard  Oriffitu  by  his  Will  dated  the  Ist  of  August  1821, 
after  devising  a  Plantation  iti  B^rbadavt^  called  Windsor^  and  ail  other  his 
Bsiate  aud  Property  of  whatever  nature,  whether  Real,  Personal,  or  mixed, 

an<l  whether  in  Barhoilues^  Enyland^  or  elsewhere,  to  his  eldeat 
[  •127  ]    Sod,  the  Defendant,  T/iomas  'Grifith^  bis  Heirs,  Executors,  Ad- 

ministralora  and  AesigoB,  suhject  to  the  pajment  of  his  Debts, 
Funeral  and  Testamentary  Expenses  and  LL';^acicg,  proceeded  thus:  **I 
do  hereby  charge  and  make  my  said  Plantation  called  Windwr^  and  the 
Lands,  Buildings,  Slaves  and  Stock  thereof  liable  to  the  payment  of  the 
Sum  of  10,000^.  Barbachet  currency,  at  lawful  Interest  from  the  day  of 
my  death,  to  the  following  uses,  that  is  to  say,  the  Annual  Interest  to  ae* 
erue  thereon  to  be  to  and  for  the  sole,  separate  and  exclusive  use  and  bene- 
fit  of  my  Daughter,  Jane  Abel  Lane^  the  Wife  of  John  Branford  Lane^ 
Esq.,  for  and  during  her  natural  life,  totally  free  and  independent  of  the 
Debts,  Control  or  Engagements  of  her  Sutbandy  and  for  which  her  Beeeipi 
alone,  or  the  Beceipt|  of  such  Person  or  Persons  as  she  shall  alone  appoint, 
from  time  to  time,  to  be  a  sufficient  discharge  ;  and  I  do  direct  that  such 
Interest  shall  be  paid  to  her  at  the  end  of  every  Six  Months,  either  in  this 
Island  or  in  England  as  she  shall  desire."  And  the  Testator  disposed  of 
the  10,000^,  after  the  death  of  his  Dau^ter,  in  manner  therein  meotion- 
ed/ 

The  Testator  died  in  1828.  John  Bfonfwd  Lane  diedb  1829;  and 
his  Widow  intermarried  with  the  Plaintiff  in  December  1831. 

The  Bill  prayed  that  it  might  be  declared  that  the  Plaintiff,  on  his  Mar^ 
riage,  became  absolutely  entitled  to  receive  the  Interest  which,  daring  the 
life  of  the  Defendant,  his  Tl^fe,  should  accrue  doe  in  respect  of 
[  *128  ]  the  Legacy  of  10,0001.  BarbadMB  currency,  and  that  the  *bal- 
anee  <^  Interest  then  due,  and  all  the  Interest  which,  during  the 
life  of  his  Wife,  should  aeerae  due,  might  be  pud  to  him. 

The  Defendants  put  in  a  general  Demurrer. 

Mr.  KnigM  and  Mr«  JBUimmif  in  support  of  the  Demurrer : 

•  The  Will  wai  let  forth,  aa  above,  in  the  Bill:  bat  The  FM^Cftoaeeibr  read  aad  oMuncal- 
ad  vpoa  lone  of  lha  aiAiaqvaat  paria  of  it.  which  an  ataiad  in  hie  Jadgmeal. 
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18l5.r— Banaon  Benwii. 

There  is  no  case  that  decides  that  an  enduring  Trust  raay  nor  bo  rrrnted 
for  the  separate  use  of  a  married  woman.  There  is  a  dictum  to  tlmt  eftect 
in  Money  v.  Parker  (a) ;  but  it  was  extra-judicial :  the  point  decided 
was  that  the  language  of  the  Will  did  not  create  a  Trust  for  the  separata 
use  of  the  Testatrix's  Grand-daughter.  fVbodmetton  v.  Walker  (6)  mere- 
ly decides  that,  where  a  Trust  is  created  for  the  separate  use  ;of  a  »inffU 
woman,  with  a  Ciause  against  anticipation,  she  may  alienate  the  Property 
before  Marriage,  In  Barton  v.  Briscoe  (c),  it  was  decided  that  the  ClauM 
restraining  a  married  woman  from  anticipating  her  separate  Property,  ope* 
r&tea  during  the  eontinnance  of  the  Coverture  only.  That  Glanse  is  of 
modem  invention  ;  and  Trusts  for  the  separate  oae  of  married  Women,  and 
restraints  on  Alienation  by  them,  are  wholly  independent  of  each  other. 

Acton  V.  WAiU  (c?)  ;  Adammm  v.  Ar milage  (e)  ;   v.  Zyne  (/)  5 

and  Andtrmm    Anderton  (jf)y  are,  all  of  them,  Oases  in  which 
the  Clause  against  anticipation  would  have  been  "inoperative ;   [  *12d  ] 
but  effect  was  given  to  the  Trust  for  separate  use. 
Mr.  ExndtT^£y  and  Mr.  GkandU$9,  in  support  of  the  Bill : 
There  are  two  points  in  this  Case,  on  either  of  which,  if  wc  are  right,  this 
Demurrer  must  be  overruled  :  1st.  By  the  language  of  the  Will,  the  exclur 
ttOD  of  the  marital  right  is  confined  to  J.  B.  Lane,  and  is  not  extended  to  a 
second  Husband.    The  dictia  in  Massey  v.  Paiker  (A),  and  the  deeinona 
in  Tyler  v.  Lake(i)^  and  Knight     Knight  (^),  show  that,  in  order  to 
exclude  the  marital  rigjifc,  the  intention  nrast  be  clear.   Here  the  Testator 
charges  his  Plantation,  called  Windtor^  with  the  payment  of  10,000L,  the 
Interest  to  be  for  the  sole,  separate  and  ezclusiTe  nse  a^d  benefit  of  my 
Daughter,  Jane  Aibel  Lani^  the  Wife  of  Mn  B,  Lane  for  and  dnring  her 
natural  life,  totally  free  and  independent  of  the  Debts,  Gontrol,  or  £ngp^ 
ments  of  her  Hosband.'*  TIus,  plainly,  exelndes  the  marital  rigjit  of  that 
Husband  only  whom  the  Testator  has  jnst  named. 

2ndly :  Snpposbg  that  there  was  an  intention,  apparent  on  the  face  of 
the  Will,  to  exclnde  the  marital  right,  not  only  of  B,  Zone,  bnt  of  all 
fatnre  Husbands  of  this  Lady,  that  intention  conld  not  prevail.  Tho  two 
decisive  Gases  on  this  point,  are  Woodmnion  v.  WdUear^  and  Mneeif  ?. 
Parker,  The  reasoning  of  the  Muter  of^  ReUe^  in  the  latter  Gase,  is 
extremely  Impor^t  (t)*  -^.nd,  though  it  was  said  the  opinion 
expressed  by  that  learned  Judge  was  extra-judicial,  ^because  the  [  *180  J 
words  of  the  Will  were  not  sufficient  to  exclude  the  marital  right, 

(a)  2  Myl.  &  Keen,  174.  (6)  2  Ru^s.  k  Myl.  197.  (c)  Jacob's  Rep.  60*. 

(d)  1  Sim.  &  Stu.  429.  («)  lOVes.  416.  (/)  1  Yoange,  662. 

is)  S  MjL    Keen,  487.        (A)  2  Myl.  &  Keen,  174. 

(<)  AMe,  YoL  IV.  144,  add  SBw.  A  MyL  lSS.yoL  YL  {k)  AMk,p,  Ml. 
(I)  At  S  MjL  4Ken,  18S,  IS  . 
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jet  bU  Hanw  beld^that,  if  the  inttntion  to  gi?«  inccMiM  of  tba  Pn>perty 
for  the  separate  use  of  the  Grand  dauj^bter,  bad  been  aafioieiitlj  eiprened, 
8tit),  upon  principale,  he  should  have  had  no  doubt  ibak  the  rig^fc  of  the  Hoa> 
band  waa  not  exeladed.  In  Adeumn  v.  ArmiUi^,  Amdtnom  r,  Andensn^ 
and  V.  Z^n«,  the  qneation  was  not  brought  to  the  attention  of  the 
Court.  The  law  was  taken  to  be  settled,  and  the  point  here  raised,  waa  not 
discussed. 

[Xhe  Vie^Chanedlar Soppoae  a  Father  seised  in  Fee,  devises  to  Trus- 
tees and  their  Heits,  in  ITrust  for  the  separate  use  of  an  Infant  Daughter, 
and  she  attains  21  and  marries,  could  the  Husband  file  a  Bill,  against  the 
Trusleesy  to  have  the  legsl  Estate  conTejed  to  him,  and  so  defeat  the  in* 
tontion  of  Ae  Testator  7] 

Yes :  but  the  Daughter  may,  if  she  chooses,  prevent  the  mischief,  hy  set- 
tling the  Property  previously  to  her  Marriage,  to  her  separate  use. 

[The  Vtce-ChaneeUor : — It  is  very  important  to  Persons  having  Daughters 
and  female  relations  for  whom  they  wish  to  provide,  and  whose  interests  it 
may  be  nscessary  to  protect,  that  the  principle  which  you  cuntend  for, 
should  not  be  established  until  the  subject  has  been  well  considered.  Regard- 
ought  also  to  be  hud  to  the  pracdoe  of  Conveyancers.  As  far  as  that  prac- 
tice goes.  Trusts  like  the  present,  have  prevailed  for  more  tiiau  a  centu- 
ry-] 

[  "ISl  ]  'The  Convejancers  now  consider  the  I  nw  lo  be  settled  aa  we 
contend  for.  Newton  v.  Reid(rn),  and  tho  other  Cases  in  which 
tlift  icistraint  on  alienation  has  been  held  to  lie  void,  clorftlj  apply  to  the 
present  Case.  Bul  Massty  v.  Parker  if  a  direct  authority  that  u  Trust  for 
separate  use,  can  be  created  in  favour  of  a  manied  woman  only  i  and  this 
Demurrer  cannot  be  allowed  \Yithout  overruling  that  Case. 

[The  ll.ce- Chancellor : — iu  JJrandou  v.  Robinson  (  n  ).  Lord  jE/Won  decided 
that  Liic  Clause  against  anticipation  was  inconsistent  wiLh  the  enjoyment  of  the 
Property  given,  and  wa^,  therefore,  void  :  but  the  question  here  is,  simply, 
whether  you  can  protect  an  unmarried  "Woman,  in  Equity,  by  creating  a 
Trust  for  her  separate  use.  Newton  v.  Bdd  did  not  interfere  with  that 
question.  There  the  married  Woman  and  her  Husband  combined  to  assign 
her  separate  Property  ;  and  no  one  doubted  that  they  might  do  so,  unless 
they  were  prevented  by  the  Clause  against  Alienation ;  and  tho  decision 
only  went  to  this  ,that  the  restriction  on  Alienation  waa  rendered  ineffectual 
by  tho  context  of  the  Will,  hut  no  opinion  was  expressed  as  to  the  effector 
operation  of  the  previous  words.] 

Supposing  the  Trust  iu  this  Case  should  be  held  to  be  good,  then  we  su  b. 

(m)  Ante,  Vol  lY.  p.  141.      («)  18  Vet.  42»,  and  1  &o»%  197. 
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mit  the  Marriage  is,  in  effsei,  m  Assignmenl  of  fhe  Wife's  Property  to  ik% 
Hasban^. 

[The  Viee  Chanedhr  .^That  w  not  the  Ltw :  fw,  If  the  Hm- 
band  does  not  assign      Chattels  real  of  bifl  *W\(e,  dmnng  the   [  *182  ] 
Coverture,  they  survive  to  her  on  his  death.   So,  if  the  Hus- 
band does  not  recover,  during  \he  Coverture,  the  CkoiegmaetwH  ofhis  Wifii^ 
tbej  will  not  go  to  his  Executor,  but  Sttrvive  to  her  :  and,  if  she  dies  in  hk 
lifetime,  he  must  take  cut  Letters  of  Administration  to  her.] 

Mr.  Knifjht,  iu  reply : 

In  BeuUe  v.  Dodd  (a),  the  words  of  the  Will  were  similar  to  those  m 
the  present  Case,  and  WiUea  and  A»hhur»t,  Justices,  decided,  on  the  con- 
struction of  those  words  alone,  without  reference  to  the  Codicil,  that  the 
restriction  was  not  confined  to  the  then  Husband,  but  was  meant  to  extend 
to  any  future  Husband.  Here  the  Trust  for  the  separate  use  of  the  Daughter, 
is  to  continue  during  her  natural  iif(p,free  from  the  Debts,  &c.  of  her  Husband. 
Testator  df  es  nut  say  "  her  %aid  Husband  but  these  latter  words  must  be 
connecLt  d  >vith  the  former.  Besides,  when  the  Testator  had  said,  for  her 
separate  use,'*  he  had  said  enough;  for,  though  the  subsequent  words  are 
familiarly  added,  they  are  surplusage  :  why  then  are  they  to  cut  down  the 
previously  expressed  general  intention  ?  Ac^in,  the  Testator  does  not  say 
that  thu  Receipts  shall  be  sufficient  disclKir.'us  during  the  life  of  the  Hus- 
band, but  during  the  hfe  of  his  Daughter.  It  is  clear,  therefore,  on  the 
face  of  the  Will,  that  the  Testator  meant  the  Trust  to  extend  not  only  to  the 
then,  but  to  any  future  Husband. 

Both  practice  and  authority  are  against  the  second  point  contended  for 
on  the  other  side. 

•The  Vice-Chancellok  :  [  ] 

I  should  be  extremely  unwilling  to  decide  upon  the  sceon  i  |  oint, 
imlesa  1  were  obliged  to  do  so.  The  languapf>  of  the  A\  ill  lu  this  Case,  re- 
lieves me  from  that  necessity  :  for  I  think  that  the  words  of  tlie  Will  must 
he  taken  to  create  a  Gift  for  the  separate  use  of  this  Lady,  during  the  hfe 
of  her  first  Husband  only.  The  Testr^tor,  after  charging  his  Plantation  with 
the  10,000/.,  directs  the  annual  Interest  to  t  c  to  and  for  the  separate  use  of 
his  Daughter  tTone,  the  Wife  of  John  Bravjord  J>an>\  for  her  life,  totally 
free  and  independent  of  the  Debts,  Control  or  Kri-a-ements  of  her  Husband. 
This  means,  aceording  to  the  plain  sense  of  the  words,  her  Husband  J.  B. 
Xa»t«,  andno  other  Person.  The  Will  then  proceeds  as  follows:  "And, 
from  and  after  the  death  of  my  said  Daughter,  Jane  Abel  Lam,  I  do  give 
and  bequeath  and  dispose  of  the  said  Sum  of  10,000/.,  unto  and  amongst 
an  and  evsiy  the  Cbildfen  of  my  said  Daughter  by  her  said  Huaband  the 

T.B.1SS. 
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1836.— Beosoa  t.  Bciuod. 

Bud  J.  B,  Imm,*\  That  fix«s  the  Testator's  meaiuDg  to  be  the  Hnabaod 
whom  he  had  before  spoken  of.  The  Will  then  goes  on  thus :    8a?e  and 
except  the  Child  who  shall  be  entitled  to  and  beoone  posssssed  of  Caxtk 
Chrata  Plantation,  situate  in  the  parish  of  St.  Jo9^  in  this  Island,  and  of 
which  the  said  John  Broftfard  Lane  is  now  seised  and  possessed  for  the  tenn 
of  his  natural  life,  to  be  equally  divided  between  and  amongst  them,  share 
and  share  alike,  at  the  age  of  24  years,  if  Sons,  and  at  the  said  age  of  24 
years,  or  daj  or  days  of  Marrisge,  if  Banghtera,  whichever  event  shall  first 
happen,  and  should  any  or  either  of  the  Children  of  my  said  Panghter,  being 
a  Son  or  Sons,  depart  this  life  nnder  the  said  age  of  24  years,  or,  beiog  a 
Daughter  or  Daughters,  shall  depart  thu  life  under  the  said  age 
[  *134  ]   ci  *24  years  and  unmarried,  then  and  in  such  ease  the  Part,  Share 
and  Proportion  of  him,  her  or  them  so  dylog,  shall  go  to  and  be 
equally  divided  amongst  his,  her  or  thnr  sorvimg  Brothers  and  Sisters,  and 
be  paid  at  the  same  time  with  his,  her  or  their  original  Part,  Share  and  Pro- 
portica.  Provided  always,  and  my  will  and  meaning  is  Uiat,  in  such  survir 
vorship,  the  Child  taking  or  being  entitled  to  take  the  said  CamtU  Orant 
Plantation,  shall  not  be  included  or  participate  therein :  and  should  it  so 
happen  that  all  the  Children  of  the  said  Jom  Abel  Lane  shall  uepart  this 
life,  being  Sons,  under  the  age  of  24  years,  or  Daughters  under  that  age  and 
unmarried,  then  I  do  direct  that  the  said  Sum  of  10,000/.  shall  smk  in  my 
said  Plantation  eaUed  Whukar  for  the  benefit  of  my  Son  Thomat:  or  should 
it  happen  that  there  should  be  a  Survivor  of  the  ChilJren  of  my  said  Daugh- 
ter, aud  such  Survivor  should  take  or  be  entitled  to  take  the  said  CattU 
Grant  Plantation,  in  such  case  the  said  sum  of  10,000^  shall  not  go  or  b<r 
long  to  such  Survivor,  but  the  same  shall,  in  manuer  as  aforcsatd,  sink  in  the 
said  Plantation  for  the  benefit  of  my  said  son  Thomas  and  liis  Heirs.  And 
1  cio  direct,  and  my  will  and  meaning  is  ihat,  should  any  or  either  of  tlie 
Children  of  my  said  Daughter  attain  the  :^L:e  ot  l'4  years,  being  a  Son  or 
tons,  or,  being  a  Daughter  or  Daughters,  ;iitam  that  age  or  bu  inaniLd  lu 
her  life-time,  that  his,  her  cr  their  rart,  ^hurc  and  ProporuQU  in  tlic  suid 
Sum  of  10,000/.,  shall  be  a  vested  Intercil,  although  ihc  payment  thereof 
bo  postponed  until  after  her  death,  save  and  except  the  Cliild  who  shall  take 
or  be  entitled  to  take  the  CaatU  Grant  Plantation,  who,  as  I  havo  hcreinbe* 
fore  declared,  is  not  to  participate  in  tho  said  Sura  of  10,000Z. ; 
£  *136  3    but  if,  at  the  time  of  the  death  of  my  said  Daugiiter,  any  "or  ei- 
ther of  her  Children  entitled  a?  hereinbefore  directed,  to  a  Part, 
Share  or  Pioj  oriion  of  the  said  sum  cf  10,000^.,  shall  not  be  of  the  age  of 
24  years,  it  t^oua,  and  shall  not  be  of  Lhe  like  age  or  married,  if  Daughters, 
then  I  do  du  ect  that,  until  those  events  shall  happen,  the  Annual  interest 
to  accrue  on  the  said  bum  of  10,000/.  shall  be  pud,  applied  and  disposed  of 


Digitized  by  Google 


0A8E6  IK  CHAKOEEY.  186 


18Sd.->HiU  r.  Hfll 

for  and  tatranls  thmr  Maintenviee  and  BduoatMn  in  the  proportion  of  ftoir 
roflpeelifo  Shares  of  and  in  tlie  said  prindpal  Sum  of  10.0002.'^ 

Itseeois,  tlierelbre,  that  Che  Testator  took  it  for  granted  that  the  Ho^band 
would  ontliTe  his  Daughter,  and  that  it  never  ooenrred  to  hbnrind  that  his 
Dangliter  might  snrvive  her  Hnsband. 

I  am  not,  therefore,  under  the  neeessity  of  deeiding  the  seeood  Point, 
ffnr  I  am  of  opinion  that,  by  the  words  of  this  Will,  no  Trust  was  ereated  for 
the  separate  nse  of  this  Lady,  eieepl  during  her  Sfarriage  with  J.  B.  Lm§,* 


Maniige  Artid«0,  U  was  agreed  that  Ectatet  shooid  1m  leitled  in  stria  StttiOMnt,  an4  llttt 

then*  should  be  contained,  iu  tlic  S^nlcniciu,  Powers  to  the  Husband,  to  charge  ti  n  Kstatct, 
by  wax  of  Mortgupc.  with  a  ccrtum  Sum,  and  ah»o  to  charge  the  Estates  with  another  bum  for 
jouDgcr  Children,  and  to  create  Terms  for  raising  those  Sums,  and  likewise  all  other  Powers^ 
ae.  maally  iii««rlcd  ia  Setdcmoitt  of  the  like  nfttnie^  and  whkli  thwM  be  proper  far  elfceliug 
aajofthe  PurpoceealbceMli.  lldiihiftannmitfSitondEidiupMi^helatwinNd 
iDie  ihe  fiMtleaMBU 

•^■^^  f^^W  ^^^^^^^^^^^^ 

By  an  Indenture  made  the  2l8t  of  July  1831,  between  Arthur  Clegg^ 
Esqmre,  of  the  one  part,  an  l  Sir  Rotvland  fflll,  of  Hawk»tone^  in  the  Coun- 
ty of  Salop,  Bart,,  of  the  other  part,  af't«r  reciting  lliat  a  Marriage  had 
been  agreen  upon  between  ISir  R.  Hill  and  Ann  CU'//(/,  the  Granddaughter 
of  Arthur  Clegg,  aofd  that  it  had  been  agreed  that  Sir  R.  UUL  should,  with- 
in six  months  from  the  date  of  the  Indunttire,  convey  and  assure  all  the 
Manors,  TownSjVillages,  Messuages,  Farms,  Lands,  Tithes  and  Hereditaments 

of  him  the  said  Sir  R.  Hill,  situate  in  the  Count}'  Saljp  and  elsewhere,  to 
the  uses  thereinafter  expressed,  and  that  Artiuu-  (Jkgy  had  agreed  to  pay  cer- 
tain Debts  and  Engagements  of  Sir  R.  Hill-,  aecurt  d  upon  the  said  Estates  in 
the  County  of  Salop  a,ud  upon  the  Bonds  and  l^roiuiFsory  Notes  of  the  said 
Sir  /*.  mil,  to  the  amount  of  100, OQO^.,  in  manner  thereinafter  expressed  : 
Sir  li.  HUL  covenanted  with  Arthur  <  '^f'f]g,  to  convey  all  the  Manors,  Tuwus, 
Villages,  Capital  or  other  Mcf!su::^es,  Farms,  Lands,  Advowsons,  Tithes  and 
IIereditament3  of  him  the  said  bir  U.  Jlill,  situate  in  the  County  of  Salop 
or  elsewhare  m  England^  to  Trustees,  to  be  mutually  agreed  upon  between 
the  Parties,  and  their  Heirs,  subject  to  such  Mortgages  or  other  Charges 
and  Incumbrances  as  should  aflcct  the  same  alter  the  application  of  tlse 
Mmj  thesaiaafter  coTenantei  bj  Airthvr  CUmi  to  be  paidikfi(i  m 
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there  itiaftcr  mentioned,  to  the  use  of  Sir  IL  Mill  tor  life,  without  Impeach- 
ment of  V/astc* 

]>y  (lie  Older  on  Directions,  it  was  declared  that  the  Estates  ought 
to  be  limite  l  in  the  manner  reported  by  the  Matter ;  aud  it  was  re- 
feri  ed  back  to  hira  to  settle  Deeds  of  Settlcnaent  accordin<^ly.  In  pursuance 
of  this  Order,  a  Draft  of  a  Settlement  was  left  in  the  Master  s  Office,  con* 
tainiiip;  the  usual  Powers  of  Sale  and  Exchange.  The  JIasUr,  in  seftlin^' 
tlic  Draft,  struck  out  tho;;e  Powers,  conceiving  that  they  were  not  audiorised 
hy  the  Arliclcs ;  and  he  afterwards  reported  that  he  had  settled  the  Draft, 
excludini;  such  Powers:  whcreuj-on  the  Plaintiffs  excepted  to  his  Report. 

iSir  L\  tSurjJaiy  Mr.  Cooit'y  and  Mr.  Gehlart^  in  support  of  the  Excep- 
tioi!5,  said  tlmt  the  Articles  were  very  inartiGcially  drawn,  for  Estates  for 
Life  were  ;:ivc;i  to  unborn  Children,  with  remainders  to  tlieir  Issue  :  ihat 
the  ?.laslcr  had  conceived  that  the  word  andy  in  the  last  Clause  of  the  sen- 
tence rcb.iti"L;  to  t])c  i*owcrs  to  be  introduced  into  the  Settlement,  ought  to 
be  read  as  conjunctive,  whereas  it  ought  to  be  read  as  disjuiicti?o* 
jMr.  Kni'jlit  and  Mr.  Tyrcll  for  the  lleport  : 

In  ll  IicalR\\J{all(a'),Fn'  fVilliam  Grant,  M.  R.  was  of  opinion  that 
a  I'ower  of  Sale  and  Exchan«^c  was  not  authorised  by  the  Will.  Undoubted- 
ly, there  was  no  express  provision,  in  that  Case,  that  such  a  Pow- 
[  *l-iO  ]    cr  'should  be  inserted  ;  but  there  was  a  directUMi|  giving  eveij 
necessary  authority  to  the  Trustees. 

PcaJce  J^enlington  (Ji)^  is  very  shortly  reported.  It  does  not  appear 
irhat  clso  was  contained  in  the  Articles,  besides  the  Clause  relating  to  the 
Powers,  nor  what  was  the  magnitude,  nature,  or  deseription  of  the  Estate 
comprised  in  the  Articles.  That  Case,  too,  was  not  argued  at  any  length, 
nor  was  the  Case  of  Wheattyf.  Hall  brought  to  the  attenticn  of  IjOtAMdim, 
Besides,  in  Peake  v.  Penlington,  the  approbation  of  the  Trustees  was  re- 
quired as  to  the  Powers  to  be  contained  in  the  Settlement:  and, in  Brew$Ur 
V.  Angel!  (  ),  Lord  Mdon,  in  his  Judgment,  alludes  to  that  circumstance, 
and  seems  im-iined  to  narrow  the  doctrine  which  he  is  reported  to  have  laid 
down  in  Pealcc  v.  Ptnlington.  His  Lordship  says :  ^IxtPeahtY*  JPenUng" 
toll  the  direction  was  that  the  Settlement  shoold  contain  a  power  for  the  * 
Husband  and  Wife  and  the  SarviTor,  to  appoint  new  Trostees ;  a  Power  to 
a  Tenant  for  Life  to  appoint  new  Trustees,  is,  certablj,  a  usual  Power ; 
and  it  then  went  on  to  say, '  and  also  all  each  other  Powers  and  Provbions, 
&c.  as  are  usually  contained  in  Settlements  of  the  like  nature,  as  should  be 
approved  of  by  the  Trustees  or  the  Surrivor,  &g.'  Then  it  was  said  the 

(a)  17  Vc3.  80.  (6)  2  Vcs.  &  Beam.  311.  (c)  1  Jac.  &  Walk.  625. 

*  A  paragraph  i»  neccss  ariljr  OBittod  hen  i  tke  solMCntial  sBitlir  of  wUdk  SMj  to  totend 

from  Uio  syaopsU  of  the  casa. 
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meaning  of  that  was  that  those  Powers  should  be  such  as  they  or  the  Survi- 
vor should  approve  of;  and  no  doubt  a  Power  of  .selling  and  excharigiii.'^  by 
Trustees,  with  the  consent  of  the  Tenant  for  Life,  is  a  nsinland  proper  Pow- 
er." His  Lordship,  therefore,  was  of  opiuioa  that  there  ought  to  bo  some 
check  on  the  exercise  of  the  Power. 

•In  Hornt  v.  Barton  (d)^yif\\\d\  is  the  same  Ca'c  a3  Breivdcr    ([  'i-ll  j 
V.  AngelU  Sir  T.  Plumer,  M.  R.,  says  :  "The  Will  contains  no 
express  authority  for  tiie  insertion  of  a  Power  of  Sale  and  ExchanLie.  If 
such  an  authority  he  given,  it  is  only  by  general  word?,  &c  "    Tiiose  two 
Cases  show  that  general  words,  though  found  in  a  Will  inartificially  framed» 
will  not  authorise  the  insertion  of  a  Power  of  Sale  and  Exchange. 

In  Pearse  v.  Baron  (c),tho  Articles  stipulated  that  the  Settlement  sliould 
contain  a  Power  of  Leasing  for  21  years  in  possession,  a  Power  of  Side  r.nd 
Exchange,  of  appointing  new  Trustees,  "  and  all  such  other  Powers,  Provi- 
sions, Clauses,  Covenants  and  Agreements  as  arc  nsuallv  inserted  in  Si  t*le- 
ments  of  the  like  nature."  The  Property  was  situate  near  IVatcrloo  BridjCy 
and  was  extremely  well  adapted  for  building  purposes  ;  and  tho  qncsiion 
was,  whether  a  Power  for  granting  Building  Leases,  for  a  longer  term  tVr'n 
21  years,  could  bo  introduced.  It  was  almost  impossible  to  give  effect  to 
any  Clause  in  the  Settlement  unless  tbafc  Power  was  contained  in  it.  Pat 
yet  the  Matter  of  the  Rolls  wris  of  opimoD  that  the  general  words  did  not 
MtborUe  the  introduction  of  such  a  Power. 

[The  Vice- Chancellor : — In  that  Case  a  certain  Power  of  Leasing  was 
specified.  If,  in  them  Artiolee,  it  had  been  said  that  there  should  bo  insert- 
ed a  Power  to  sell  or  exchange  tho  Estates  in  the  County  of  Hereford,  r^nd 
all  other  nsoal  Powers,  I  should  have  held  that  the  Power  could  not  be  ex- 
tended to  Estates  in  any  other  County  ;  for  then  it  would  have 
been  'expressed  to  what  Eitates  the  Parties  intended  that  the  [  *i42  ] 
Power  should  apply.] 

If  the  Court  once  beg^oa  to  insert  Powers  in  Settlements,  iin  lor  ^ -  ncral 
words  like  those  in  the  present  Case,  where  is  it  to  stop?  (/).  i  ex. 
tremely  difficult  to  know  what  is  the  nature  of  a  Power  which  t'lc  (  srt  is 
to  hold  utiiaL  in  some  Cases  it  might  bo  proper  to  insert  a  Power  of  Salo 
and  Exchange,  and,  in  other  Cases,  it  might  not.  In  this  Ca~e,  the  Family 
is  one  of  great  antiquity ;  and  the  Mansion  and  Estates  have  b  langcd  to 
the  Family  for  many  generations.  Would  it  then  be  proper  to  introduce  a 
Power  extending-0?er  STSiy thing  in  the  Settlement,  under  which,  the  Man- 
sion and  Estates  might  be  alienated  from  the  Family  ?  It  is  not  the  prac- 

(<r)  Jacob's  Rep.  437.  (c)  K-iJ.  158. 

{ f)  HhaTice  Ch'Anrelhr,  in  the  conrsc  of  the  nrgnment,  rcforrcd  to  Will>nm$  v.  Cir'-r.ot 
which  ho  uid  he  iiad  a  numoicript  note.   That  Cas«  will  be  foaad  in  &>agd.  Fow.  Appendix, 
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tice  of  Convoyancors  to  ioserfc,  in  every  case,  Powers  of  Sale  aod  Exchanfe, 
extending  over  ell  the  Property  in  the  Sett]emeot«  Qnless  they  are  epedfi- 
oallj  instraeted  so  to  do.  In  many  Cases  where  such  Powers  have  been  in* 
troduoed  into  Drafts,  the  Parties  have  ordered  them  to  be  struck  out.  Li 
almost  every  instance,  they  are  confined  to  certain  pordons  of  the  Estateai 
or  to  certain  Counties,  or  they  are  oiherwise  modified  aceording  to  the  par- 
ticular circnmstances  of  each  case,  in  this  Case  it  is  most  probable,  if  at- 
tention had  been  paid  to  tl>i3  Power,  that  it  would  itave  been  dtiected  to  ba 
confine  l  ro  the  purchase  of  Estates  in  Shropakire,  But,  aa  the  matter  now 
stands,  if  the  Power  isintrodnoed  at  all,  it  roust  extend  to  every  Cooaiyaiid 

over  all  the  Property  in  the  Si  ttlement ;  for  the  Court  has  nogalda 
[  *14d  ]    to  direct  it  *wbere  the  line  ought  to  l>e  drawn.    Again, are  Powers 

to  be  inserted  to  lease  Farms  aiid  Mines  and  to  g^t  Building 
Leases,  and  npon  what  terms  ?  Are  there  to  be  Powers  for  jointuring  future 
Wives  and  charging  the  Estates  with  Portions  for  Children  of  futm«  Maiw 
riages,  and  to  what  extent  ?  The  Court  has  nothing  to  gnide  it  with  respeot  to 
these  particnlars,  any  more  than  it  has  with  res{>ect  to  the  rastrictioiia  and 
qualifications  to  which  the  Power  of  Sale  and  Exchange  ought  to  be  sub- 
jected. It  appears,  from  what  Lord  £tdon  says,  in  Brmpiier  v.  Angtlly  thai 
some  check  ought  to  be  imposed ;  and,  certMnly,  no  one  would  think  of  lea?* 
ing  the  exercise  of  such  a  Power  to  the  uncontrolled  discretion  of  the  l^Bllaat 
for  Life.  If  the  Power  to  appoint  new  Trustees  is  given  to  the  Tenant  fat 
Life,  then  t^e  Power  of  changing  the  Estate  is  placed,  substantiaily,  in  his 
hands.  There  is  no  settled  form  by  which  the  discretion  is  to  ba  contfotted. 
Id  some  SettiemeDts,  the  Power  is  to  be  exercised  by  the  TmsleeB  with  tha 
consent  of  the  Tenant  for  Life ;  in  othen^  it  is  to  ba  exercind  by  tka  Tssaiit 
for  Life  with  the  consent  of  the  Trustees.  In  soma  caasB  the  Power  bmada 
to  extend  over  the  wfade  of  the  settled  itetea ;  in  othar%  It  is  aoRfined  ta 
a  parttoular  part  of  them,  and  to  particular  Counties.  Amidst  all  thaaft 
different  forms,  which  is  the  Court  to  adopt  as  beiog  usual  ? 

The  Articles  direct  oert^n  |Nirposes  to  be  alfected  by  the  8attlaaMttl» 
namely,  the  nuaing  of  a  Sum  of  Money  by  MortMa,  «id  the  «harg$Bg  of 
the  Estates  wiUi  Portioos  for  the  younger  Childrsii  of  the  Marriage ;  and 
than  the  Articles  direct  that  then  shall  ba  inserted,  m  the  Settlemenft,  ^  all 

other  Powen,  Provisoes,  Clattsea,  CoveBanta  and  A^greemanta 
j[*144]  usual^  inaertad  m  *SettiemsDta  of  the  lilwiiatiiM^4m4  which  flball 

be  proper  for  eifocting  amy  ^  ihefwpom  4tfw.§tM,**  The  o^ 
Bcrvations  which  we  have  hitherto  aubmitted  to  the  Court,  have  been  found, 
ad  on  the  assumption  that  the  word  and,  here,  is  to  be  construed  disjunctive- 
ly, and  tiiat  the  latter  member  of  thasantonce  is  to  ha  oonsidarad  aa  not  ooo* 
idUiBg  tfia  Macr.  Bntit  aswt  ba  Mmemhsiad '«h«t4Waj«  4li«0«e«ra 
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Deed,  and  not  of  a  Will.  Can  tho  Court  then  change  a  word  for  the  pur- 
pose of  introducing  a  Powcff  which  no  one  can  be  sure  was  iu  the  contemp>la- 
tion  of  the  Parties,  and  which  might  have  the  effect  of  entirely  disappointing 
their  intention  ?  If  the  Argument  in  support  of  the  Exceptions  is  to  prevail, 
the  latter  member  of  the  sentence  will  become  mere  surplusage  :  for  Powers 
Mtially  inserted  in  Settlements  of  the  like  nature,  must  be  proper  for  effect- 
ing the  purposes  of  those  Settlements.  On  the  other  hand,  the  Construction 
-which  we  coaltiid  for,  makes  e? erypart  of  the  sontanoo  oooaiatonk,  aooaible, 
and  useful. 

We  submit  that  the  word  andj  is  to  bo  taken  in  its  correct  sense,  and  that 
tile  latter  part  of  the  sentence  controls  the  general  language  of  the  former, 
and  that  no  Power  can  be  introduced  into  the  Settlement,  unless  it  is  both 
usual  and  proper  for  effecting  tho  purposes  ino«ti«Md  ia  the  Artielea. 
Tho  Vice  Chancellor  : 

I  do  not  think  that  there  is  much  difficulty  in  this  Case. 

There  is  a  palpable  distimsUon  between  inserting  in  a  Settle- 
ment, Powers  for  the  management  and  better  *eiyojaMnt  of  the   [  *145  ] 
settled  Estates  which  arc  beneficial  to  all  Parties,  and  Powers 
which  confer  personal  Privileges  on  particular  Parties,  such  as  Pomn  to 
Jointore,  to  raise  Money  for  any  particular  purpose,  &o.   But  Powers  of 
Lsssing,  of  Sale  and  ezehange,  and,  where  there  ia  anj  joint  Property,  or 
there  are  any  Mines,  or  any  Land  fit  for  building  puipoase,  Powers  of  Par* 
latioo,  of  Leasing  Mines,  and  of  granting  Building  Leases,  are  Powers  for  the 
general  management  and  better  enjo^ent  of  the  Estates :  and  sooh  Powon 
are  beneficial  to  all  Parties. 

It  is  not  necessary,  I  think  that  €nd  should  be  read  as  or,  in  that  Clause 
of  the  Articles  whioh  has  been  so  mnoh  commented  upon  by  the  Counsel 
on  both  sides.  It  appears,  on  the  face  of  these  Articles,  that  the  framer 
of  them  was  grossly  ignorant  of  the  Law :  for  be  has  attempted  to  give  Es- 
tates for  Life  to  unborn  Children,  and  Estates  Tail  to  their  Issue.  And, 
when  I  find  that  he  meant  to  do  more  than  the  Law  would  allow,  I  am  not 
to  suppose  that,  by  the  general  words  he  has  used,  be  meant  to  do  less  thsft 
the  Law  would  admit  of.  My  opinion  therefore,  is  that  the  Person  who  pre- 
pared these  Articles,  intended  that  any  usual  Power,  Provision,  Clause, 
Covenant  or  Agreement  that  would  tend  to  the  better  enjoyment  of  Uie  Es^ 
tates,  should  be  inserted  in  the  Settlement,  or,  in  other  words,  that  the 
Clause  in  question  should  be  taken  as  if  it  had  stood  thus  :  Ami  likewise 
all  other  Powsis,  Provisions,  Clauses,  Covenants  and  Agreements  which 
shall  be  proper  for  effecting  any  of  the  purposes  aforesaid,  and  which  are 
ntmXij  insanad  in  SettiMMBts  of  the  lifconataia,"  wUoh  would  inelndo 
STSiytfamg. 


Digitized  by  Google 


147 


OASES  IN  CHANCERY 


£  '146  ]  "Declare  that  the  Articles  of  Agreement  authorize  an  inser> 
tion,  in  the  Settlement  to  be  made  in  pursuance  thereof,  of  a 
Power  of  Sale  and  Exchange  of  the  Hereditaments  and  Premises  compris- 
ed therein,  and  that  such  a  Power  ought  to  be  inserted  in  the  said  Settle- 
ment :  order  that  the  Exception,  taken  by  the  Plaintiffs  to  the  MatUr^B 
Report,  be  allowed :  and  that  it  be  referred  to  the  Master  to  review  his 
Report  so  far  as  he  thereby  approves  of  the  Draft  of  the  Settlement  there- 
in mentioned,  without  containing  such  Poirer  of  Sale  and  Ezchaoge.* 


Aberdbbn  9.  Watexv. 

18S3  :  29th  May  and  5th  Jnne.—Pracfirc. 

The  Order  for  confirming  absolutely  a  Master's  Report  M  tO  t  Plirchui^  wliea  aerredi  ope* 
rates  from  the  day  on  wbidi  it  was  pronounml. 

The  Order  for  confirming  the  MatUr't  Report  iVtn*,  as  to  the  purchase 
of  Lot  2  of  the  Estates  sold  in  this  Cause,  was  served  on  tho  19th  of  April 
1838.  On  the  1st  of  May,  Jamet  Mb&r^  instmeted  his  Solicitors  to  moTO 
to  open  the  Biddings :  and  they  then  learned,  firom  the  Solicitors  for  the 
Parties  to  the  Suit,  that  the  Order  JSiti  had  been  served  more  than  eight 
days  previously.  In  eonsequenoe  of  which,  they,  on  the  same  day,  sent  a 
Letter  to  the  Parchaaer,  informing  him  that  Mtor  intended  to  move,  on  the 
7th  of  that  month,  to  open  the  Biddings,  and  that,  in  case  any  further  Pro- 
ceedings were  taken  for  the  purpose  of  confirming  the  Report,  he  would 
move  to  set  them  aside.  On  the  2d  of  May,  Jfo(>r's  Solicitors  learned, 
on  inquiry  at  the  Re^trar*s  Office,  that  the  Brief  of  the  Mo- 
[  *147  ]  tion  for  confirming  the  Report  absolutely,  had  *been  left  there 
three  days  before,  and  the  Order  be  spoken,  but  that  the  same 
had  not  been  drawn  up ;  whereupon  they  immediately  served  the  Purchaser, 
personally,  with  Notice  of  the  intended  Motion  to  open  the  Biddings. 

Mr.  Jacob,  in  support  of  the  Motion,  contended  that  the  Order  for  coor 
firming  the  Matter^a  Report  absolutely  as  to  a  Purchase,  took  effect  from 
the  time  of  Service,  and  not  from  the  time  when  it  was  pronounced. 

Mr.  &uffM  for  the  Purchaser. 

Mr.  OoUin$  for  a  Party  in  the  Cause. 

The  Vke-Chaneelhr  said  that  his  Opinion  was  against  the  Motion,  but  • 
that  he  would  have  the  Practice  inquired  into. 

On  this  day  His  Mmor  said  that  he  had  oontolted  the  Registrar  (Mr. 

•8m  ZMmt  t.  fUtUmi,  post  p.  ist. 
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l$8a^W«tler  T.  HakiD. 

BedweU),  and  also  Mr.  JacHon,  one  of  the  Clerks  in  Court,  and  that  they 
were  butl)  of  oj  inion  that  llie  Older  for  confirming  the  Keport  cbsolutelj, 
when  it  was  drawn  up  and  served,  took  effect  from  the  day  on  which  it  WM 
pronounced ;  and  ho  refused  the  Motion  with  Costs.* 


*Waltek  p.  Makin.  .  [  •148  ] 

1833 :  1  l(h  Jnnc  —  WtH—Conantction.—Lfgal  Repreuntnthfu. 

Testator  gnvc  4 aui.  lo  Tru*tcc»,  their  Executors,  &c.  in  Trust  for  hia  Son  for  life,  and  after 
liis  Sou'b  dectMC,  to  pay  tbemut  two  Lcgac  i«  of  ml  each  to  two  of  hi3  Daughters,  and 
to  pay  iho  Rcaidne  to  the  Icfifal  ReprciciitaiiTn  of  liia  Son.  And  he  gate  the  Bcsidne  of 
hid  Personal  Estate  to  hia  Son,  bto  faeralm,  ftc.  Udd  that  the  woida  Ligal  BepntentaHva 
meant  Hext  of  Kin. 

JOHW  HoMFBAT  made  hk  Will,  dated  the  17th  of  January  1804,  as  fol- 
lows :  »« I  g^ve  and  bequeath  unto  Ikahella  Tltomle^  the  Sum  of  10?.,  also 
to  Benjamin  Parker  the  Sum  of  201.  and  all  my  working  Tools,  and  I  give 
to  my  Sister,  Ana  Homfray^  the  Sum  of  10/.,  and  I  give  to  my  two  Friends, 
J9Hph  Oihoma  and  MaUkew  Sam,  my  Trustees  hereinafter  named,  the 
Sum  of  Ten  Gtuneas  each.  I  give  and  bequeath,  unto  my  said  two 
Friends  JoMjpA  OOatna  and  Matthew  Howe,  the  Sura  of  AbOl,  to  be  paid 
to  them  within  two  months  next  after  my  death,  upon  Trust  that  tht  v  the 
vAAJoteph  Osftome  and  Matthew  Howe,  ui  tiic  Survivor  of  them,  or  the 
Ezeeutore  or  Administrators  of  such  Survivor,  pIjuU  ainl  do,  as  soon  as  con- 
Teniently  may  be,  put  and  place  out  or  invest  tiie  said  Sum  of  450/.  upon 
Real  Security,  or  in  the  Public  Stocks  ur  i'undfl,  and  paj  the  Interest  or 
Dividends  arising  therefrom,  from  time  to  time,  as  the  same  suail  Lccomo 
due  and  payable,  unto  my  said  Sister,  Ann  Howfray,  or  her  Assigns,  dur- 
ing her  life  ;  and  upon  further  Trust,  from  and  immediately  after  the  de- 
cease of  my  said  Sister,  to  call  in  the  said  Sum  of  450/.  so  to  be  placed 
out  as  afore  ai  l,  and,  thereout,  to  pay  the  Sum  of  20?.  to  the  said  Benja- 
min  I\ir/:t  -r,  and  the  Sum  of  lOZ.,  to  I$abella  Tlwndcy,  and,  from  and  af- 
ter pavment  of  the  said  two  Legacies  last  mentioned,  upon  further  Trust 
thaL  tlicj  the  said  Joseph  Oahornc  and  Matthew  Howe,  or  the  Survivor  of 
them,  or  the  Executors  or  Administrators  of  such  Survivor,  shall 
and  do,  as  soon  as^conveniently  *may  be,  put  and  place  out,  or  £  'HO  ] 
invest  the  residue  of  the  said  450?.,  upon  Ileal  Secuirty,  or  in 
the  Public,  Stocks  or^  Punds,  and  pay  the  Interest  or  Dividends  arising 

^^It  did  not  «pp««r,  fnm  the  Mef,  that  the  Order  coBAfning  Am  Bepoit  ihielBlelj,  had 
heea  aerved  befivo  die  BMlioB  to  open  the  Kddbiit  was  flMdei 
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tli«refrom,  from  tima  to  time,  as  the  iame  shall  become  dae  aod  pajrable, 
unto  my  Son,  John  Mon^fray,  or  bis  AssignS)  during  his  life,  and  upon  far- 
ther Trust,  from  and  immadiately  after  the  decease  of  the  said  John  Hem' 
fray,  to  call  in  the  residue  of  the  said  so  to  be  placed  out  as  afore- 
said,  and  to  pay,  thereout,  the  Sum  of  1002.  to  Sarah  Ann  Homfray^  one 
of  the  Daughters  of  my  said  Son,  John  Homfray,  and  the  furtlier  Sum  of 
100^.,  to  Juliana  Hon\fray,  the  other  Daughter  of  my  said  Son,  John  Horn- 
fray  ;  and  upon  further  Trust  to  pay  the  residue  of  the  said  Sum  of  450i. 
then  remaining,  unto  the  legal  ^pretentatives  of  my  said  Son,  John  Horn' 
frayJ* 

The  Will  then  provided  for  the  Indemnity  and  Reimbursement  of  the 

Trusicus,  and  concluded  in  the  following  words  : 

**  And  as  tor  and  coucenun^  all  my  Ileal  EsLato  vYiiatsoever,  aiid  whorf- 
soever,  and  also  all  my  Mortgages,  and  all  luy  Instate,  Ri^rht,  Title  and  in- 
terest in  the  Messuages,  Lands,  Tenements  and  Herediiuiaents  comprised 
in  such  Mortgages,  and  all  my  Money,  Securities  for  Bloney  and  other  ray 
Personal  Estate  and  Effects,  of  what  nature  or  kind  soever  and  wheresoever, 
1  give,  devise  and  bequeath  the  same,  (subject  to  and  charged  with  the 
payment  of  all  my  just  Debts,  Funeral  and  Testamentary  Expenses,  and, 
also,  with  the  payment  of  several  Legacies  hereinbefore  by  me  given  and 
bequeathed,)  unto  my  said  Son,  Jahti  IlornJ'rayy  his  Heirs,  Ex- 
[  *150  ]  utors,  Administrators  and  Assigns,  'absolutely,  to  aad  for  his  and 
their  own  use  and  benefit.*' 

Osborne,  after  the  Testator's  death,  invested  the  450i.  in  the  purchase 
Three  per  Cent.  Reduced  Annuities  in  his  own  name. 

By  an  Indenture  of  the  20th  of  February  1808,  John  Romfrey,  the  Son, 
assigne  d  the  797L  Stock  io  Rohert  Cory,  subject  to  the  Life  Interest  of  Ann 
ffomfray,  and  to  the  Legacies  pajable  thereout.  AfttT  the  death  of  Ann 
Mom/ray,  the  Bill  was  filed  by  Persons  claiming  under  Jiohert  Cory,  against 
John  Hoivfray  and  his  Wife  and  Children  and  certain  other  Parties,  praying 
that  it  might  be  declared  that  the  Plaintilis  were  entitled  to  the  Stock  sub- 
ject to  the  Legacies  of  100?.  and  100/. 

Mr.  Knicfht  and  Mr.  Q-.  Richardi,  for  the  Plaintiffs,  contondcd  tliat,  un- 
der the  \Si\{,  John  Momfray  the  Son,  became  absolutely  entitled  to  t!ic  Fund 
enhject  to  the  Life-iuterest  of  Ann  Momfray,  and  to  the  pavmcnt  of  tho 
}-c^acic3  with  which  it  was  charged  :  that  the  words  "Legal  Representa- 
tives,'* j?Ww  a /acic,  meant  Execntora  and  Administrators,"  thoug:h  tlicy 
might  be  In  11  to  mean  Next  of  Kin,  where  the  context  of  the  Will  required 
it:  but,  in  tlic  present  Case,  there  was  nothing  to  sliow  tl  a'  the  words  "  Le- 
gal ^AfiEAafiftbakvefl"  mn^  Mt  ^  bfi  t^kftA  ift  Uiev  proper  i»ud  ordin^j 
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sense  :  Balmtr  v.  Jay  (a)  ;  i^aberton  v.  SJceels  (6)  ;  Price  v. 
Sframffe  (c)  :  that  the  Life-interegt  given  to  J.  Homfray  'was    [  'ISl  ] 
separated  from  the  Reversion,  in  order  to  admit  the  provision  for 
his  two  Daughters  after  bis  death :  that  the  Testator,  having  so  provided  for 
two  of  his  Son's  presumptive  Next  of  Kin,  could  not  mean  the  words  "  Le- 
gal Representatives,"  to  be  taken  in  the  sense  of  Next  of  Kin. 

Mr.  Fepys,  Mr.  JBatber,  Mr.  Oook*  and  Mr.  £1,  T,  Fretion^  appeared  for 
the  Defendants : 

But  the  Vice-Chancellor,  without  hearing  them  said : 

I  cannot  pat  the  construction,  which  the  Plaintiffs  ha?e  contended  for,  on 
the  words  Legal  Reprea^ntativeB.''  For  it  is  clear,  on  the  face  of  the 
Will,  that  the  Testator  meant  to  use  those  words  in  a  differenfe  sense  from 

Executors  and  Administrators,"  which  latter  words  occur,  several  times. 
Ml  thA  Wiil,  and,  especially,  in  the  Gift  of  the  residue  to  the  Son :  and, 
moreover,  the  effect  of  putting  that  construction  on  the  words,  would  be  to 
make  the  partial  Residuary  Legatee  so  far  as  the  450/.  is  concerned, 
«iid  also  general  Residuary  Legatee  of  the  Personal  Estate. 

DeoUuw  that  the  words   Leg^  RepresentadTes"  meaii  Next  of  Kin*. 


^LiNDOW  «.  £lbbiwoo]>.  [  "152  ] 

1335 :  3l5t  March. — BollSt-r*  fTt/^— Gn^'-Kdi^'n. — PQveer  to  appoint  nno  TrusUe$. 

ITcttator  directed  bis  Beit  EebUes  to  bo  settled  on  certain  Penofu  in  etriet  eettlenieRti  end 
that  then  should  beinterled,  in  the  Settlement  so  to  be  mode,  Powers  of  Leasing,  Sale,  Par* 
tirion,  and  Excliajigc.  '*  And  my  Will  is  that,  in  such  intended  Sclllcment,  ho  in-ert- 
cd  all  such  other  proper  and  reasonable  Porvnrs  as  aro  asaoUj  iaaertcd  in  SeitlemeDtH  of  the 
like  nature.  "  Held  that  ft  Power  to  appoint  neir  Xnu^ecs^  vis  a  proper  aud  reasonable 
3PBwer  to  be  iaserfed  in  Htm  Betdement 

WlXAlAM  IdHDOWy  Bsqnbey  by  his  Will,  after  charging  his  Real  and  Per- 
mal  Estates  irith  tiM  pajmentof  his  Debts  and  Funeral  Expenses,  devised, 
4d  Tmatees  and  their  Heirs,  all  his  Messuages,  Lands,  Tenements,  Heredit- 
Mentf  and  Seal  Estates  in  Mng^df  and  also  his  parts  and  Shares  of  and 
in  certain  Estates  or  Plantiillons  in  the  Island  of  Grenada^  and  St»  Vvp- 
pgai?^  in  ihe  IFut  Mutf  npon  Trust,  within  12  calendar  months  afltor  his 
decease,  io  setfle  eertahi  iMurta  flwreof,  in  the  most  cAeetoal  manner  taking 
!lhe  «lviee  ef  Coaaiel  thereon,  so  as  that  nn  Anniuty  of  60L  mi^t  be  charg- 

>(a)4ii^T«I.iy.S.4|ll  (MlAoM-^if .(e)Msdd.& Geld.  169. 

•<to>  »Miioe   iliiftH,  mih  y.    ead      t.  itmo,  mUb,  p.  4t. 
Vol.  VL  69 


Digitized  by  Google 


GASES  m  OHAJ^CSRT. 


1836^Idiidoir  T.  nMtwood. 


'In or,  the 


•d  upon  a  eompeteiit  part  thereof,  and  bo  paid  to  his  Sister  F^i 
Wife  of  Mr.  Jame$  Jadnim,  for  her  eeparato  nee,  and,  subject  as  aforesaid, 
ttie  Teetator  deelaied  that  tiie  same  Hereditaments  and  Real  Estates  should 
be  settled,  limited  and  assnred  to  tho  nse  of  his  ChUdren  and  Child  hy  his 
Wife  AUffoU,  as  she  should  bj  Be^  or  Will  appoint,  and,  in  default  thereof 
and  sabjeet  thereto,  to  the  use  of  aU  and  every  bis  said  Children  as  Tenants 
in  Common  in  TaU,  witb  Cross  Bemainders  between  them  in  Tail,  and,  for 
default  of  sueh  Issoe,  to  the  ose  of  the  OVustoes  and  their  Heirs,  during  the 
We  of  his  Wife  AUffoU,  in  Tmst  to  pay  the  Bents  to  her,  durir.g  her  life, 
o       I  ^  ^B&um,  to  the  use  of  am  one  cf  the 

Sons  of  Smry  J2^{ui«m,  the  Bfother  of  his  Wife,  and  his  Is.ue  m  Tail 
Male,  and,  fi»r  want  of  sneb  Issne,  to  any  one  of  the  Daughters  of  Mcnri/ 
r  •t  CO  ^^'^  ^»  M  Tail  Male,  with  remain  J  c  rs  over  to 
[  168  ]  any  others  of  the  ChUdren  of  Sknry  Rawlinson,  •  no  after  an- 
other,  and  timr  lasae  m  TaU  Male  as  the  Testatoi  s  \v  ife,  by 
JDeed  orWUl,  shoold  appoint;  and,  inde&nlt  thereof,  to  ti  e  use  of  the 
Sa^" ifc^  Hotts,  dmring  the  life  of  the  Plaintiff  i/.  r^  Lindow 
^«nd»Wf  tlMiM€nf^IMm  SmpUmon^  Son  of  ffenri/  Jlairliuson,  in  Trust 
to  pay  the  B^ts  thereof  to  the  Plaintifl^  for  his  life,  and,  after  his  decease, 
to  the  nse  of  his  first  and  other  Sons  eneeessirely  in  Tail  Male,  ^  ith  remain- 
der  to  his  Dan«^tei8  as  Tenants  in  Common  in  Tail,  with  Cross  Remainders 
tmoi^  them  in  M,  with  divers  remainders  over,  and  the  ultimate  remain- 

"l^J?!.'^  ^«  ^^^^^  -  ^i^ected  other 

parts  of  his  Estotea  to  be  settled  on  his  Nieces  and  their  ChUdren,  m  strict 
wraement ;  and,  m  n  snbseqnent  part  of  the  WiU,  the  following  Clause  was 

•J  tUn"^  "^^"^  »d  I  do  hereby  direct  that,  in  the  eaiJ  s.v- 
eisl  SetUements  to  be  made  as  afiwsaid,  there  sha]!  be  respectively  inserted 
proper  Powers  to  enable  the  several  Tenants  for  L  ie  therein  to  be  named, 
when  respeehvely  m  possessmn,  and  also  the  Trustees  to  uses  to  be  nnmed 

^L  L%   ^^J^  *obeeontained,shall  be  entitled  to  ny 
iTSUi''  ^^^^  i»any  of  tho  Estates  to  be  coi 
pr»ed  m  wch  Setflement  or  Setttements,  and  also  the  Trustees  for  m,  said 

^r^^  Z^^^'''^'^'''''''''''^  saidEstatea'tobo 
«nnpnsed  m  snob  Settlements,  or  any  part  or  parts  thereof,  not  exceeding. 

r  -164  1  be  reaionably  had  for  the  same,  without  takin, 

Th-toes  to  nies  m  soeh  Settlemento  to  be  respectively  named,  wiA 
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sent  of  the  Tenant  for  Ljfe  in  Possession,  or  the  Person  entitled  to  the 
Rents  and  Profits  for  his  or  her  life,  to  make  Sale  or  Partition  of,  or  to  cx 
change  any  of  the  Messuages,  Lands,  Tenements  or  Hereditaments  which 
shall  be  comprised  in  sach  Settlements,  for  other  Messuages,  Lands  or  Her- 
editaments of  equal  value :  and  my  will  is  that,  in  such  intended  Settle- 
ments, shall  be  inserted  all  9ue/i  other  proper  and  rea9(mabU  ^omn  m  art 
tmiall^  inHtUd  m  Settlements  of  the  like  nature. 

The  question  was  whether  the  concluding  worda  of  the  above  Clause, 
ftiithorzied  the  inserdon  of  a  Power  to  appoint  now  Trustees,  in  the  Settle- 
ments to  be  made  in  pursuance  of  the  Will. 

Mr.  Sptmm  and  Mr.  Walker  for  the  Plaintiffs. 

Mr.  Simon*  and  Mr.  X.  Lotondea  for  the  Defendants. 
The  Master  of  the  Rolls  said  that,  taking  the  Clause  relating  to  the  Pow- 
ers to  be  inserted  in  the  Settlements  to  be  as  the  Bill  stated  it*,  he  doubted 
whether  the  general  words  would  authorise  the  insertion  of  the 
Power  in  qiieetion»  or  of  any  other  Power  that  was  not  'of  the    [  *lb^  ] 
fum^  nature  as  those  specifically  mentioned.    But  his  Uomr  ad- 
ded that  he  had  referred  to  the  Will,  and,  as  ho  found  that  those  general 
words  were  contained  in  a  separate  and  distinct  sentence,  he  Mas  of  opinion 
that  they  would  authorise  the  insertion  of  a  Power  to  appoint  new  Trustees 
in  the  SetOement  to  be  made  in  puisoanoe  of  the  WiU  f* 


Blanchabd  v.  Cawthobnb. 

less :  SIst  Januwy,  SSd  May  A  Hth  3nxxii.— Injunction. 

A  Receiver  having  be«n  opp^intcd  in  a  Creditor's  Suit,  of  tlw  office  of  Master  Forester  of  * 
Rov;il  1  orcst,  aa  iDjuociiou  w*i»  alterwaid*  graated  to  restrain  certain  Persons  wbo  OWIIsd 
Lands  in  the  Forest,  from  SporUag  In  il. 

Geoboh  Noslb,  baTing  been  appointed  the  BeeeiTer,  in  pnnoanoo  of  the 
Order  made  on  the  Motion  in  this  Caose,  (reported  ante,  Vol.  IV*  p.  66iS,) 
with  liberty  to  msnage,  set  and  let  the  Grants,  Depotationa  and  Demisesy 
with  the  approbation  of  the  Mmter^  he,  in  Jnne  1882,  advertised  the  exeln* 
sive  right  of  Sporting  over  tiie  Forest  of  WffindaU  to  be  let,  and  that  the 

•  The  Clewe  WM  thnt  stated  in  the  Bin    "  ArA  the  said  Testator,  after  directing  certain 
Powers  of  granting  Lci.»p«  of  his  ?rnd      talcs,  and  also  of  Sale,  Fartition,  and  Exchange  of 
the  same,  lo  be  inserted  in  the  said  micnded  SettlamenU,  dirtctad  ibeClbwe  ihoiild  alw  be  ta^ 
serted  tbereio,  aU  fveh  oUicr  proper  tad  tMioaaUa  Ymn  ts  «f«  esMUy  imttted  in  8ittto- 
Bsny  ef  the  like  natore." 
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Terms  n.i^hL  be  kuown  ou  ajiplicaiioa  Lo  hioi,  the  Receiver  of  the  lients  of  the 
I'orest  appointed  by  the  Coin  t  of  Chancery. 

Un  tho  .Jih  oi  Aii^usc  1>>3  J,  7,  Bradshaiv  Hatharnthtoaite,  an  Owner  of 
Lands  in  the  Forest  part  of  llio  Vaccary  of  Lei<jh,  offered  to  give  the  Re- 
ccivri  180^.  tor  iliL  li  jljt  of  Sporting  iu  the  Forest;  for  the  Season,  but,  af- 
terwards, ho  retracjjJ  his  otTer,  aod  the  Ficccivor.  but  witliout:  the  sanction 
of  the  Masterjliit  lo  other  i'ersons,  the  exuluaive  right  of  iSporting  over  tiie 
Forest. 

In  October  1832,  J.  Bradshaiv  Hathomthivaite  haviiiL'  lieen 
[  *156  ]  found  Sporting  in  the  Forest,  one  of  the  Lessees  'served  him 
■with  a  Is^otice,  signed  by  the  Receiver,  stating  that  the  right  of 
Sporting  over  the  Forest  had  been  let  for  the  Season,  and  that  if  any  Per- 
son should  be  found  Sporting  in  it,  without  the  Beceiver*8  authority,  appli- 
cation would  be  made,  to  the  Court  of  Chancery,  for  his  Committal  to  the 
Fleety  for  a  Contempt.  Haihotnthwaite  disregarded  the  Notice,  and  repeat- 
edly afterwards  Sported  in  the  Forest :  whereupon  the  Plaintiflb  served  him 
with  a  Notice  of  a  Motion  for  his  Commitment  to  the  Fletty  and  for  an  Injunc- 
tion to  restrain  him  from  Sporting  ia  the  Forest.  The  Motion  was  support- 
ed by  an  Affidavit  made  Vy  <lie  Bee^ver  atid  other  Persons,  stating  the  l  ac  is 
before  mentiknied,  and  Terifytiig  Hie  QnatB  made  to  CawUiome,  and  the 
Depatatioas  which  had  been  made  by  him  ftooi  tee  to  time,  and  stating  va^i 
he  had  always  exercised,  and  enforeed  when  neeessary,  tho  exclusive  right 
of  Sporting  in  the  Forest. 

Mr.  SjKigU  and  Mr.  Jmm  BtmeUf  appealed  In  support  of  the  Motion ; 
but  no  Counsel  appeared  for  J,  B.  SailmnihwmU. 

The  Vtce-Chane^Hor  ordered  that  he^  having  peftmial  netfoe  of  the  Order, 
should,  on  the  2l8t  of  Febniary,  show  Cause  why  he  shevld  not  be  eommit- 
tcd  to  the  Fkettw  Sporting,  puisoihg  and  killing  Gasse  in  Ae  Forest,  Chase, 
Manor  or  Lordship  of  WytriddilM^  wiQi  -fbtll  KottoO  ttfi  fai  'Tiotetlon  of  the 
Order  for  the  appointment  of  tiie  Secoim ;  and'thath'e  siMuId  be'rostrained 
from  Sporting  in  the  Forest,  Manor  or  Lordship,  or  pursuing,  or  killing,  or 
attempting  to  kill  any  species  of  Grame  within  the  I^its  thereof,  or  from  do- 
ing any  act  to  distuib  or  impede  the  Receiver  or  his  Agents,  or 
[  M57  ]  any  Person  acting  under  his  License  or  Anthori^,  or  *to  whom  he 
might  make  Grants,  Deputations,  or  Leases,  in  ihe  full  possession 
and  exercise,  so  for  as  related  to  the  said  Forest,  Chase,  Bfanbr  or  Lordship, 
or  tho  Lands  therein  inebded,  of  aay  of  the  B^ti  and  'PnvUej^cs  granted 
by  the  Iietters  Patent 

On  the  2XBt  of  February  1883,  the  Oifder  ibr  &e  Odmi6itlal  of  JBirfilofii- 
ihwaiUj  was  made  Absolute,  on  an  lAffidaiit  that  (he  same "hsid  been  9»nA 
upon  him  pevsonaDy. 
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1833. — Blinchard  t.  Cavtbone. 

On  this  day  a  MotioBforan  InjuDction,  eimilar  to  tbtt  which  had  been 
obtained  against  J.  B.  SathornihoaiU,  was  made,  bj  tho  PlaintiCs,  against 
John  Walmsltyy  and  his. son,  John  Walfntlejf  Mat^OTTUhteaite,  vho  was  the 
Owner  of  the  remainder  of  the  Yaccarj  of  Leigh, 

Several  Affidavits  were  filed  in  opposition  to  this  Motion,  staUng  that  the 
Rights  and  Powers  clamed  by  Camthome,  had  been  subject  to  disputes  for 
upwards  of  20  years  :  that  tho  Owners  of  Lands  in  the  Forest,  and  others 
-n  ith  their  permission,  had  ,for  several  years,  Sported  over  their  Lands  in  the 
Forest,  and  had  refused  to  permit  Cawthome  and  his  Frcinds  to  Sport  over 
the  same  :  that  Cawthome  commenced  an  Action  against  one  of  the  Depo- 
nents,  for  having  killed  Game  in  the  Forest,  but  did  out  proceed  with  it,  and 
thu  same  was  non  prosted  by  the  Deponent,  who  afterwards  continued  to 
Sport  in  the  Forest,  without  any  interruption  from  Cawthome :  that  iVi/frs- 
dair  was  not  a  Forest  in  law,  nor  were  those  Forestal  Rights  belonging  to 
it  whicii  were  claimed  on  behalf  of  the  Patentee  of  the  Duchy  of  Lancaster: 
That,  by  16  Charles  I.,  c.  16,  s.  5,  it  was  enacted  that  no  Place 
or  IMaoes  within  the  Realm  'of  England  or  dominion  of  WaUit  [  'liiS  J 
where  no  Justice-seat  Swainmote  or  Court  of  Attachment  had  been 
held  or  kept,  or  where  noVerderers  had  been  chosen,  or  regard  made  within 
the  space  of  CO  years  next  before  the  first  year  of  bis  then  Majesty's  reign, 
should  be,  at  any  time  thereafter,  judged,  deemed  or  taken  to  bo  Forest,  or 
^vilhi^l  the  bounds  or  metes  of  the  Forests,  but  the  same  should  bo,  from 
th  ncefortb,  disafforested  and  freed  and  exempted  from  the  Forest  Laws,  any 
Justice-seat,  Swainmote  or  Court  of  Attachment  held  or  kept  within  or  for 
any  such  Place  or  Places,  at  any  time  or  times  since  the  beginning  of  his 
said  Majesty's  reign,  or  any  presentment  or  inquiry,  act  or  thing  theretofore 
made,  or  thereafter  to  be  made  or  done  to  the  contrary,  notwithstanding. 
The  Affidavits  further  stated  that,  as  Depone&ts  bel'ieved,  neither  a  Justice- 
seat  had  been  held  or  kept,  nor  had  Verdcrers  been  chosen,  or  regard  made 
within  the  period  or  the  terms  specified  in  the  said  Act  of  Parliament :  That 
Michard  Mathomthwaite  (the  former  Owner  of  the  Lands  belonging  to  J.  B, 
JJathomthwaite  and  John  Walmsleg  Hathomihwaite)  kept  Harriers,  and 
hunced  over  his  Estates  and  other  parts  of  the  Forest,  and  was  never  inter, 
rupted  in  so  doing  by  Cawthome^  except  that,  in  the  year  1786,  Cawthome^t 
Gamekeeper,  by  his  instructions,  shot  several  of  Bi^UKfd  MathomthwaUe^M 
Dogs,  upon  which  he  brought  an  Action  and  recovered  a  Verdict  against  the 
Gamekeeper,  and,  afterwards,  continued  to  kill  Game  in  Wt/ersddU,  without 
interruption. 

The  Affidaidts  in  reply  stated  that  m  1812,  Mr.  Xervsm,  fhe  then  Pro* 
l^etor  of  one  of  the  other  Yaccanee  in  the  Fofest,  elaiaied  the  ri^t  of 
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Free  Warren  over  that  Vaccary,  under  Letters  Patent  granted  hj 
[  *169  ]    King  James  I. ;  and  that  an  action  of  Tresfyass  for  "entering 

that  Vaeearj  and  killing  and  carrying  away  Game  therein,  wtscom* 
menced/jn  the  name  of  the  Tenant,  against  Cawthome's  then  Gamekeeper : 
that  the  Defendant  pleaded,  in  justification,  the  Letters  Patent  granted  to 
Cawthom§f  and  that  he  was  deputed  and  constituted  Cawthome*8  Deputy 
Gamekeeper ;  that  the  Plaintiff,  hy  his  Replication,  pleaded  the  Letters  Patent 
of  James  I.,  and  claimed,  thereunder,  the  right  of  Free  Warren :  that,  in 
1818,  the  <|nestion  was  argued  before  the  Judges  of  the  King's  Bench,  who 
were  unanimously  of  opinion  that  the  right  of  Free  Warren  did  not  pass  by  the 
Letters  Patent  of  James  I.,  and  ordered  the  Verdict  to  be  entered  for  the 
De&ndant:  that  JRiehard  HathomihwaUe  moceeded  in  his  Action,  by  rea> 
son  of  the  Gamekeeper  not  being  able  to  prove  his  Deputation  :  that  the 
Forester  for  the  time  being  of  Wyertdale^  or  his  Steward,  bad,  from  time 
to  time,  held  Courts  in  the  Forest  intituled ;  Forest  of  WyertdaU  in  the 
County  of  Lane<uier  (to  wit),  the  Forest  Court,  Court  Leet  and  View  of 
Frankpledge,  with  the  Court  fiaion  and  Swaiamote  of  our  Sovereign  Xiord 
the  King." 

Mr.  KnigM  and  Mr.  Jamn  JlicMeB,  in  rapport  of  the  Motion. 
Mr.  Agixr  and  Mr.  DiMsttserfA,  for  JMji  WnXmtH^  and  John  W^Hmitl/^ 
BaLhomthwaite. 

The  Vtee-Cfhaneellor  gtaiitad  an  Iigoiiotkm  in  tbe  tanai  of  the  Notice  of 
Motion,  and  ordered  the  Parlies  to  prooood  to  a  Trial  at  Law,  at  the  dieii 
next  Sonmcr  Aams  for  the  Conntj  of  ZmeatCir,  on  tlio  foUoiring  Ismcs : 
Fint,  whether  a  certain  Place  or  District  called  Wiftniak^  in  the  Oona^ 
of  XoncMffr,  or  any  part  thereof,  was  or  was  not  a  Forest  be* 
[  *160  ]  longing  to  his  Mijssty,  "in  rig|ht  of  his  Dachj  of  Jxnuatter  : 
Second,  whether  a  certain  Place  or  District  called  fTyerfctsJe, 
&c.  was  or  was  not  a  Chase  belong^ig  to  His  Msjest^,  in  iig|ht  of  his  Doohy 
of  Laneaiter  ;  and  the  Plaintiflb  in  the  Cause,  were  to  be  Plaiatifb  at  Law, 
and  J,  WalnuUjf  and  JT.  WalmH^  SatkonUkfioSU  were  to  be  Defondanta 
at  Law:  Third,  whether  Jl  Wakm^w^J.  IT.  iKrfftenitilvatle,  or  either 
of  them,  were  or  wsa  antlttod  to  Free  Warren  in  the  Vaccarcj  of  L^ffh  or 
any  part  thereof:  Fourth,  whether  they,  or  either  of  them,  were  or  was  en- 
titled to  kill  Game  in  that  Vaccary  or  any  part  thereof:  and  J,  fPUmsZiy 
and  J.  W.  MaikomthmdU  were  to  be  PlaintijiB  at  Law,  and  the  Defendants 
in  the  Cause  were  to  be  Defendants  at  Law :  and^  in  case  any  special  mat* 
tor  should  arise  on  the  Trial  of  any  of  the  Issues,  it  was  to  be  indefsed  on 
the|M«te8.* 

•  AMotalodliehiiialbeafceftOiiarwisnlM  1qrJEertf£h>i9Aa%0»enllMiM  Aa« 
lertlCSa. 
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lltSw— Blandiatd  CmrOonM. 

On  this  day,  a  Motion  was  made  on  behalf  of  J*  £radthiW  MiUkttrnth' 
waiUf  to  discharge  the  Orders  made  against  him. 

Mr.  Agar  and  Mr.  Duckworth^  in  support  of  Uie  MotioD^read  theAfiida* 
Tits  made  in  opposition  to  the  preceding  Motion. 

Mr.  Knight  and  Mr.  Jamet  Muttell  opposed  the  Motion. 

The  Vice- Chancellor  directed  Issues  to  be  tried  similar  to  those  in  the  pre- 
ceding Order,  and  anapendfld  the  ez«cation  of  the  Order  of  Committal  in 
the  meaAtime*. 

•  If oa»  ^  tbe  iMMivift  ftM. 
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•HOWARTU  AiiD  OtHEES  V.  SUITH.* 
18M :  8th  VthrttitTjj—Vhidotmd  Purdiam,—  TIrli. 

TMtater  I7  hit  Will,  in  his  own  brad-imdnff,  d«Tind  m  Bitnte  toilMi  Ajipmoll  andlMr  Htin, 

if  she  shoald  bo  then  livin;,'  ;  but,  if  not,  then  to  her  Issue  and  their  Hcin.  He  afterwards 
made  a  Codicil  commeacing  Uius  .  "  Thi^  is  a  Codicil  to  the  last  Will  and  Tcstaraent  of 
J.  <S'.,  Mud  which  Will  I  sometime  since  made  in  owo  ha»d-writiag,  and  thcrebj  dcTised 
to  Ml  .^^pMotftt  therein  mentioned.*  At  the  dale  of  the  Codicil,  ^  .^^pAwfl  bid  a  Sott 
named  John.  Fart  of  the  Tcstator'a  Estates  having  been  SOM  in  punnanee  of  a  direction  in 
the  Will,  the  Purchaser  objected  to  the  Title  on  the  frround  thnt  the  reference  in  the  Codicil 
afforded  strong  presumption  of  the  existence  of  a  subsequent  Will.  But,  03  the  Will  contain- 
ed a  Gift  which  might  take  effect  in  favour  of  John  Atpimll,  the  objection  was  orcr-niled* 

Tms  was  a  Suit  bj  Vendors  to  compel  specfic  performanoeof  a  Goatnot 
for  purchase  of  a  Freobold  Dstato,  devised  by  tbe  late  Owner,  John  Sunn- 
glehurtty  by  a  Will»  dated  13th  February  1811,  ba^which  the  Defendant  air 
leged  was  not  the  Will  referred  to  by  a  lubaeqaent  Codicil  of  the  Testator^ 
and  therefore  was  not  his  last  'WUL 

By  the  Will  of  1811,  the  Testator  gav«  all  his  Beal  and  Personal  Estates, 
sttbjeot  to  the  payment  of  his  Debts  and  Foneral  and  Testamentary 
[  *162  ]  Expenses,  unto  and  to  the  use  of  the  Plaintiff,  RUhard  *JBiowarth^ 
and  8haeklet<m  Midgley^  and  the  Survivor  of  them  andhti  Seirtf 
upon  and  for  the  Trusts  and  Purposes  aftermentioned  (that  is  to  say)  upon 
Trust  that  tho  Trustees  and  the  SurTivor  of  them  should  pay  an  Annm^  of 
60i.  to  the  Testator's  Sister,  Elizabeth  ffoyle,  for  her  life,  and,  after  her 
death,  to  her  Children  and  their  Issue,  and,  unto  Isabella  the  Daughter  of 
Benjamin  Spencer,  aa  Annuity  of  601.  while  she  should  continue  unmarried  ; 
and,  unto  Mnrg  SwingUhurtt^  the  Daughter  of  the  s&me  Isabella  and  also 
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1889.— Hmrili  tnd  Othen  r.  tuiA. 

the  Testator's  Daughter,  during  her  life,  an  Annoity  of  GO'.  :  an  I  tlu  'IV^- 
tator  willed  tliat  the  same  Isabella  and  Martf  should  have  the  use  of  thu 
House,  Lands,  Stock  and  Household  Effects  in  his  own  jios-^ession  an  1  occu- 
pation at  the  time  of  his  death,  during  their  lives  and  the  life  of  the  longer 
liver  of  them,  but,  if  Isabella  should  marry,  that  she  should  lose  her  rigln 
therein,  and  that  th«  Income  of  the  rest,  during  his  Daughter's  Minority, 
should  be  applied  in  discharge  of  the  other  of  his  Debts,  Legacies  and  othor 
Payments,  at  the  discretion  of  his  Uzecutors :  and  all  the  Residue  of  the 
Testator's  said  Estates  and  Effects  (subject  to  all  the  sftme  Payments  and 
also  to  tbe  Leijaetes  thereinafter  mentioned)  unto  his  same  Daughter  Mary^ 
doring  her  life,  and,  aftorw&rds,  to  her  Issue  living  at  her  death,  in  manner 
u  the  Will  mentioned,  and  for  want  of  such  Issue,  to  the  Testator*s  said 
Sister  BoyUy  for  her  life,  and,  upon  her  death,  to  her  Issue  who  should  be 
then  living,  for  want  of  sveh  Issue,  the  Testator  willed  that  all  his  Property 
should  be  given,  and  ho  gave  the  same  to  Ann  otherwise  Nanny  AKpinaU, 
hit  Cousin,  (ht  Wife  of  Henry  AspintMf  Esq.  if  the  vliouldhe  then  Hmng^ 
mid  to  her  Hekr^md  Astignt  for  ever:  if  the  thould  he  then 
ieadf  the  TeeMor  gcne^  dewieed  mid  heqikeathed  the  tame  to  Mcr  [  } 
Imks  or  Imu^  m  the  eame  manner  ai  to  Mrs.  ffoyle^t  Issues^ 
mid  to  their  rt^etive  Heirs  for  ever.  And,  After  beqaeathing  some  Leg- 
acies and  Annuitief,  dM  Teatatorwi^d  thai  it  sbonld  be  lawful  hie  said 
Trueteee  madExeeiUm  iketeim^fler  fiaiiM<2,at  aaj  time  dvtingtbe  Minority 
of  his  Daaj^ter,  if  aeoeesafy,  to  mortgage  aome  Baffident  part  of  bia  said 
Landa,  Tenemeats,  Befeditainentt,  and  Premisea,  and,  after  her  attuning 
tha  age  of  31  yeara  and  deHberately  eeniideriiig  what  part  or  parts  thereof, 
and  the  emd  Trueteee  befievng  it  expedient  so  to  do,  to  sell  the  same  part 
or  parts  eo  fixed  on,  and  thetr  Beceipta  t»  be  aafficient  Discharges  for  the 
Pareba8a*ineiieff ,  m  erdae  te  laiso  M oaej  to  paj  his  Debts  and  the  Annaities 
und  Legacies  giraa  b/  his  Will.  And  Ihe  Testator  appointed  Emmih  and 
Midgltjfy  kk  2hiilm  fifr  ueee  ef  hk  WiUf  and  appdnted  his  said 
Dao^ter  and  MewmFA  Emeatriz  and  Szeeator  thereof. 

JHidf^^ooaof  tha  Trostssa  appeiatod  bj  tha  Will,  diied  soonafterits 
data. 

On  the  llih  March  1827,  John  StsingUhxret  made  a  CodidI  to  bia  Wil! 
in  the  fim  fdlawiag :  Thb  ia  a  Oodldl  to  the  httt  Witt  and  Testament  of 
moy  J.  iMfi^fc&iirif,  of,  Ao»  and  whick  Will  I  sometnne  sines  made  in  my 
own  band-writing,  sad  ifeariby  gave,  doriss^^  and  bequeathed  to  John  Ah 
pmoil  mtd  JKart  aa  therein  meiaiomed^  whieh  Gift  and  Devise  I  do 
bofaby  make  nnll  and  void,  as  if  the  same  bad  not  been  inserted  and  con- 
fined therein,  and  I  do  hereby  direct  that  the  Penon  and  Persons  who 
slinll  then  be  antttledi  shall  stand  seiaed  of  tha  same  satjeet  to  tha  same 

V#L.  VI.  7Q 
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ISSS^Homurtk  and  Others  t.  Smith. 

Limitations  and  Directions  aa  ibo  said  John  Ai^pinall  and  his 
[  ]  Heirs  stood  seised  of  them.  I  do,  hereby,  give  'aud  bequeath, 
unto  J.  IT.  Spencer,  who  now  resides  with  me,  an  Annuity  of 
10/.  during  the  term  of  bis  natural  life,  and  I  do  hereby  charge  my  Real 
and  Personal  Estates  with  the  payment  of  the  same.  I  do  hereby  ratify 
and  confirm  my  said  Will  in  every  particular  thereof  that  ia  oot  hereby  al- 
tered or  revoked." 

The  ^V\]\  of  1811  Trafl  in  the  hand-writing  of  the  Testator ;  the  Codicil 
■was  in  another  hand, 

haldla  Spencer  died  in  the  Testator's  lifetime,  and  his  Daughter  became 
of  age  and  married  Christopher  Grim  thaw  in  the  Testator's  Ufetimc  ;  but 
whether  those  events  happened  before  the  date  of  the  Codicil,  did  not  ap- 
pear.   The  Testator  died  in  August  1830. 

Ann  Aspinall  survived  the  Testator,  and,  at  the  time  of  his  death,  was 
a  Willow  and  had  two  Children,  namely,  John  Aftpinall  and  Hhzabeth 
Grccmcood,  both  of  whom  were  adult. 

The  Testator's  general  Personal  Estate  being  ineufiicient  to  pay  his 
Debts,  iic.,  Houarih,  the  surviving  Trustee  of  the  Will,  with  the  consent 
of  Mrs.  Grimthawj  agreed  to  sell  part  of  the  Testator's  Beal  Estates  to 
the  Defendant  Smith. 

The  Purchaser  objected  to  the  Title  on  two  grounds:  First,  that  the 
Codicil  referred  to  a  disposition  not  contained  in  the  Will  of  1811,  and, 
therefore,  showed  that  tho  Testator  had  made  another  Will,  or,  at  all  events, 
'  raised  so  strong  a  presumption  that  another'  Will  existed  as  to  render  tiie 
Title  under  the  Will  of  1811  doubtful  and  unmarketable.  Second, 
[  *165  ]    that  the  pow  er  of  Sale  *given  by  the  Will  to  the  Trustees,  did 
not  survive  to  Hoxvarth. 

In  a  Suit  of  Grimshaw  v.  Ilowarth  and  others,  subsequently  instituted, 
in  Cbanccry,  for  the  Administration  of  the  Testator's  Assets,  the  Will  and 
Codicil  were  declared  to  be  ttcII  proved ;  and  tho  Master  having  reported, 
upon  a  reference  made  to  him  in  that  Suit,  that  it  would  be  for  the  benefit 
of  the  Parties  interested  in  the  Testator's  Estates  that  a  Suit  should  be  in- 
stituted to  compel  the  Defendant  Smith  to  complete  his  Contract,  the  present 
Suit  was  instituted  for  that  purpose. 

Sir  Fdward  Sugden  and  Mr.  Barber  for  the  Plaintiffs,  said  it  was  clear 
that  the  Codicil  referred  to  the  Will  of  1811 ;  for  tliough  that  Instrument 
contained  no  Devise  to  John  AspinaU,  by  name,  yet  it  contained  a  limitatioo 
to  the  Issue  of  Ann  Aspinall,  under  which  be  would  be  entitled  to  take: 
that  tho  Will  of  1811  had  been  established;  and,  though  the  Testator  had 
been  dead  £6r  three  yean,  it  had  iie?er  betn  pretended  that  ai^  other  Will 
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existed.  Sperling  v.  Trtvor  (a).  A3  to  the  sccciid  oLjcciiou  lUcy  iclied 
on  an  unreported  Case,  Hall  v.  DavU,  decided  Lord  Eldon  in  1827,  as 
conclusive. 

Mr.  Prenton  and  Mr.  Greening  for  the  Defendant,  said  that  the  Case 
must  be  determined  by  an  application  of  the  rules  of  Equity  with  regard  to 
doubtful  Titles,    That  a  Purchaser  shall  not  he  compelled  to  accept  a  doubt- 
ful Title,  h  an  admitted  rule,  and  is  cstallislicd  on  incontrovertible 
reasuus,  and  yet  it  is  'one  which  has  never  been  analysed  or  explained,    [  •100  J 
Price  V.  Strange  {l>)  ;  and,  therefore,  its  application  has  been  un- 
certain, and  the  rule  itself  has  been  objected  to,  even  by  high  authority.  In 
truth,  the  term  *♦  doubtful  Title"  has  been  improperly  confined  in  the  Books ;  for 
it  has  not  al  ^vajs  been  applied  to  Cases  turning  upon  doubts  which  it  was  com- 
petent to  the  Courts  to  remove.    From  consideration  of  principle,  and  from  a 
review  of  the  Cases,  it  is  manifest  that  doubtful  Titles  are  of  three  kinds  ;  the 
first  being  where  the  doubt  is  respecting  the  existence  of  an  alleged  rule  of 
Law  or  Equity ;  the  second  being  where  the  doubt  is  only  respecting  the  ap- 
plication, in  the  particular  instance,  of  a  general  rule,  the  existence  of  which  is 
admitted,  and  of  this  kind  arc  obviously  all  Cases  of  Construction ;  and  the  third 
being  where  the  doubt  is  respecting  a  fact.    In  Cases  of  the  first  class,  it  is 
in  the  power  of  the  Court  Cfor  the  Law  aj^eaks  by  the  Judge)  to  remove  the 
doubt,  and  hence  it  Iia^  (  ftrn  linpr  ened  that,  when  a  Case  of  this  kind  has 
been  reported,  the  doubt  having  been  removed,  the  Case  has  not  been  refer, 
cd  to  as  one  of  doubtful  Title.    In  Cases  of  this  class,  the  Court  has  general, 
ly  and  rightly  compelled  Purchasers  to  accept  Titles  ori'iinnlly  doubtfal  ;  as 
in  Moody  v.  Walters  (c)  ;  Biseoc  v.  Perhms  (if)  ;  P^  a/\  l  u  v.  Lane  (f)  ; 
Smith  \\  Ueath  (f)  ;  Hasher  v.  Sutton  {g)  ;  Adams  v.  Taunton  (A); 
Howard  V.  Bucane  (t).    But  there  are  Cases  even  of  this  first  class,  in 
which  a  Purchaser  has  not  been  compelled  to  take  the  title  ;  as 
Blosse  v.  Clanmorris  Qc)  ;  and  P/a/z/or^?  v.  *Hoare  (?).    Deci-    £ 'lOT  J 
eions  which  it  is  difficult  to  account  for  otherwise  than  by  a  suppo- 
sition that  the  Coses  of  the  first  and  second  classes  Tvere  not  distinguished. 
Lord  Ehlon  took  a  part  in  the  former  Decision,  and  it  would,  perhaps,  be 
too  mucli  to  say  that  the  rule  was  not  understood  by  him  ;  but,  that  he  was 
under  a  miscoiiception  with  regard  to  its  oiiizln  at  least,  is  apparent  from  his 
observations  in  Jeruoise  v.  The  Duke  of  Xjrthumherland  (w),  contrasted 
with  those  of  Sir  Wm,  Chant  io  Slower  v.  Jfish  (n).   la  Cases  of  the  first 


(a)  7  Vc8.  497. 
(dj  1  Ves.  &.  Bea.  4S5. 
(9)  t8iiD.ftBtii.ftlS. 
(k)  3  Bli.  62. 
(•)1Vm.4Bm.  14t* 


(6)  Modd.  &  Geld.  169. 

{t)  17  Yes.  101. 
(il)  5  llada.  435. 
(0;8  Too.  ft  JWT.  175. 


(e)  16  Ves.  283. 
(/)  ftM«dd.S7l. 
(I)  1  Torn,  ft  Bull.  81. 
(m)  IJac  ft  Walk,  m*  p. 
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kind  it  is  perfectly  immati  i  ial  between  whnt  Parties  the  question  arises,  be- 
cause the  Law  is  dcteriiiiiied  witliovit  refercMce  to  anv  one  Case  more  tban 
another.  Not  so  however  in  Cases  of  tlie  second  or  third  classes ;  for,  in 
the^c,  it  would  Ijo  coii;i\idictory  to  I'lO  universal  principles  of  Justice  and  to 
the  rules  of  C(  urU  of  Equity,  to  })ronouuce  final  Decisions  upon  the  points 
induubl;  biucc,  if  this  were  done.  Lae  ri^^hts  of  absent  Parties  would  be 
bound  or  destroyed,  ^viUiout  their  having  any  opportunity  to  defend  them  : 
but  it  is  obvious  that,  without  such  final  D^'cisicns,  no  Security  could  be 
gwnw  tij  the  Purchasers,  who  wouM  be  left  exposed  to  litigation  uitii  all  Per- 
soij  .  not  Parties  to  the  original  Suit.  Tne  consequence  is  that,  in  all  Cases 
i*f  this  kind,  a  Purchaser  ought  to  be,  and  is  relieve<l  from  the  acceptance 
of  the  Title  upon  which  the  doubt  exists.  As  Cases  of  the  seconil  kind  may 
be  cited  Marlow  v.  Smith  (<?)  ;  Shapland  v.  Smith  (/;)  ;  Cooper  v.  Dcnnc 
;  Sheffield  V.  Lord  Mulgrave  (r)  ;  Roake  v.  Kidd  («)  ; 
[•168]  Wteatev.  *lliiil(0i  Sloper  v.  Finh  (a);  Price  v.  Strange 
(a:)  ;  WiUcox  v.  Bellatn  (^)  ;  Sharp  v.  Adcock  (z)  ;  and  we 
may  refer  to  the  observation  of  C.  B.  Alexander  'v\  Colmore  v.  Ti/ndall  (a). 
Perhaps,  however,  Sloper  t.  Fiah  may  be  eoasidered  rather  as  an  exception 
to  the  general  l  ulff  of  decision  in  Ci-iv  the  first  kiud  ;  for,  altbou-h  upon 
the  facts,  and  upon  the  jiariicular  doubts  stated  by  Sir  Wm.  Grant  in  tlio 
commencement  of  his  Judgment,  the  determination  must  have  been  the  same, 
yti  he  seems  to  have  rested  his  Judgment  upon  mere  general  grounds.  And 
it  may  be  doubted  whether  Price  v.  Strange  also  ought  not  to  be  rcferrcHl 
to  as  a  Case  of  the  fii-st  description  ;  although  the  only  result  of  this  would 
be  to  determine,  that,  wliere  even  a  general  question  of  Law  is  exposed  to 
60  much  doubt  tiiat  it  is  obviously  impossible  to  set  it  at  rest  by  a  single  de< 
cision,  (here,  as  between  Veador  and  Purchaser,  a  quesilon  of  the  first  class 
is  treated  in  the  same  maaaer  as  one  of  the  second  or  third  class.* 


(©)  9  P.  Wros.  198. 

(r)  2  A'c5.  .1.  526. 

(«)  '1  Vcs.     iJea.  14». 

(;)  4  Kusj.  374. 


(p)  lBfO.CC.  Y5* 

(s)  5  Vm.  647. 

(j-)  6  NJaiid.  &  GeW.  M% 
{a\  2  l  ou.  &.  Jcrv.  617. 


(7>  1  Tcf .  X  6C6. 

(0  17  Vcs  $0. 
{y}  1  Xuro.  9b  Ebm.  Ml. 


*  Ti  e  I'i  poiter  ii  indebted  to  Mr.  Greeninrj^or  llic  follo^wnngNotc : 

TLcrc  uic  two  Casea  wliicli  might  haTO  bcca  adverted  to  as  opposed  to  the  carrcnt  of  thcs« 
Dccisioas ;  Jtnkin$  and  oUtert  v.  UariUt  4  MAtlJ.  67,  ana  Bukaii  T.  Cwwn,  It  Price,  6M. 

In  th«  former  Cii«.  for  the  wotds  "  Decfce  a  Spedife  ftorformaiice,"  (4  ifaOd.  ftS)  sbonia  te 
lead  •'  OtcituIc  the  Exception." 

The  Dcfcndont  oftenrards  appealed  to  tlie  House  of  JjorAt  against  tl  «  Onlor.  Tlic  AjipcPl 
was  licord  10  FeU.  1 821.  Lord  £1  hn  uutd  that,  «s  Uia  Judgment  of  tho  House  on  ilmt  Appeal, 
oOttU  not  bind  any  Ismo  which  T%mMt  Jmdeuu  might  ih<rMftor  hara,  but  Mich  Issue  inigbl, 
at  a  fntiirc  period,  amtcst  the  queitjoii  with  the  PtarQbMer,he|  •oof  dered  that,  before  tho  Iloase 
should  bo  called  to  give  it-^  tit.nl  Judgment,  the  Couri  of  Clinnocry  should  dctid  .  1  v  n  T)ccrce, 
whether  (he  Title  wm  to  dcarlj  ^od  and  marketable  as  to  be  binding  i^aiLSt  mi  aawiUiog  Fiut' 
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•In  Cases  of  the  third  class  there  arc  ad  litional  reasons  for  ^  "ICD  J 
tbe  course  which  has  been  adopted  by  the  (  '*)urt8  ;  since,  in  these 
Cases,  it  is  scaroeljr  possible  to  prvjnounce  a  iui;\l  Judgmciu  bct^Yecn  any  Par- 
ties; for  the  facts  which  appear  may  he  rca  lcrcd  nugatory  bj  the  disclosure 
of  others.  Htnce,  in  every  Case  of  this  kind,  the  Purchaser  has  been  dis- 
charged from  his  Contract.  Loiva  v.  Lush  (6)  ;  Franklin  v.  Lord  Broivn- 
low  (c)  ;  Stapylton  v.  Scott  (d)  ;  Bartley  v.  Smith  (e)  ;  Cajin  v.  Cann 
(/)/  see  also  the  observations  of  Lord  EldoUy  in  Lord  Braylroke  v.  in 
C^)-  The  present  Case  does  not  arise  out  of  any  question  respecting 
the  existence  of  a  general  rule  of  Law  or  Equity,  nor  upon  any  question  as 
to  the  application  of  an  admitted  rule  ;  but  it  depends,  simply, 
upon  a  question  of  Fact,  namely,  •whether  John  Swinglehurst  did  £  •170  J 
or  did  not  make  another  Will  than  that  of  1811  ?  This  Codicil 
raises  at  least  a  ptesiuapiion  that  he  did  ;  and,  that  be  did  not,  is  no  more 
capable  of  proof  thsn  iria  in  Lowet  Xu«A,  the  fact  that  there  was  no  Debt 
to  support  a  Commission  of  Bankruptcy.  This  Case,  therefore,  is  clearly 
one  of  the  third  class,  and  the  PlaintiflTa  Bill  must  be  dismissed.  Sperling 

TVevor,  cited  for  tbe  Plaintiflfs,  has  no  application  ;  for,  in  that  case,  tbers 
was  nothing  to  create  a  doubt,  and  it  was  decided  a|K>D  the  ground  that  no 
doubt  existed ;  and,  had  the  Decision  been  otherwicey  mry  Title  lo  an  £i- 
tate  in  Kemainder  must  bavo  boen  held  doubtful. 

The  eceoBd  Objection  wis  not  wrgtd  by  the  Defendnl'e  Covneel. 
The  Vice  Chakcellor  : 

It  is  admitted  that,  at  the  time  when  the  Testator  made  his  Codicil,  ^mi 
Aipinall  hnd  a  Son  named  John.  Now  tbe  Will  contains  a  Devi  an  to  Ann 
A$pinaU,  (if  she  ahoeld  be  then  living)  and  her  Ileirs;  and  if  she  should 
be  then  dead,  to  her  lestie  and  their  Heirs :  and,  consequently,  the  Will  con- 
tains a  Gift  that  may  take  effect  in  favoor  of  J9hn  Affinall :  and,  that  be* 
iog  so,  I  am  of  opinion  that  the  Codicil  docs  refer  to  the  Will  that  has  been 
produced.  If  the  Codicil  had  referred  to  a  Person  who  did  not  take  under 
the  Will,  that  srigM  kaYO  been  a  good  greimd  of  oljeetion ;  bat,  ai  I  find, 

chaser;  and,  if  tiic  Conrt  should  decide  in  the  Affirmative,  and  decree  a  Specific  Perfonnftncei 
ihea  the  Howe  of  Lords  muM  give  Its  ilnal  Jai^gment  on  ihe  subject ;  bat  if  in  the  ^^cgfttive| 
it  A%ht  be  tt«MceilMy  for  the  Bbwe  to  decide  tbe  qncitfoii. 

An  Order  wiu  made,  on  the  Uih  Feb.  1823,  directing  the  Appeal  to  stand  over  nntil  the 
Cause  had  been  heard  on  Further  Directions  in  the  Court  below,  with  libcrtjrto  the  Purtics  tlicn 
to  apply  to  the  House  as  they  luight  think  fii.  And,  in  Ru$hton  v.  Craven  tbe  declaration  that 
tiie  PnrdiMw  wis  btmnd  bj  die  opinion  of  the  Cotirt,  evddt  altogether  the  tttt  difienltjr.  Set 
8lr  Jslii  Leadfm  oencindiag  Obienraf lens  in  ^SAarp  v.  itdboek  Tbi»  Beit  was  in  Mileebto  oae, 
•■d  the  Ceie  sabseteeaily  (niited  wn  with  ikePnrahaiei'e  eoneent. 

(&)  U  Vet.  547.  (e)  Ibid.  StO.  (d)  16  VcfclTI. 
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in  the  Codici),  a  reference  to  the  Will,  it  is  nofe  safficient  to  say  that  there 
may  be  another  Will. 

DecHiro  that  there  is  no  objection  to  the  Title  in  respect  of  the  refereneo 
in  the  Codicil  to  the  Will  that  has  been  pvodoced. 

tmttmf  mil 
[  *171  ]  *PjUB8IWID0E  V,  Gboombeidgs. 

183S:  7tli  May.— Tr,T.    Construct  ha.*': 

Teitairix  directed  ihc  interest  of  her  Besidoarj  Esuitc  to  bcappiicc  indefrayiog  the  Expcntei 
of  the  EdvcBtion  of  licr  Kephewi  G9org«  mad  CAorjec,  and  tho  Frinripftl  to  bo  applied  cither 
in  binding  them  Appnnticti  at  tb«  age  of  14,  or  to  be  reserved  till  tbcy  attnin  2!,  to  rom- 
menco  Busincsa.  "In  the  event  of  Giorge  am\  CharUt  (both  or  eitlicr  of  thcra )  l>o»ng  set 
tied  before  this  Will  comes  in  force,  I  provide  that  the  next  Boy  (Jaaut  or  Henry)  have  the 
Bancfit,  and  soon."  George  and  Charles  survived  the  Testatrix,  but  died  Wkdcc  SI  i  bdd 
that  Jkmm  and  Hmrjf  were  e&tltted  to  tba  BsaldBO. 

Matilda  Frances  Prgstwidqe,  made  her  Will,  dated  the  25th  of  No- 
vember 1814,  as  follows :  Haying,  by  the  blessing  of  God  upon  my  boni- 
ble  endeavour  discharged  my  Debts  that  I  had  contracted  over  and  abovo 
my  Bond  Debts^  and  having  also  paid  off  some  Instalments  upon  these, 
thereby  realising  Property  that  I  feel  a  right  to  dispose  of,  I  am  enoooraged 
to  draw  np  this  my  last  Will  and  Testament,  trusting  that  my  wishes  will  be 
binding  upon  my  Executors,  though  not  expressed  agreeably  to  forms  of 
Law.  After  a  few  Legacies  (to  be  named  hereaftor),  I  request  that  my 
Eflects  may  be  sold,  and  the  Sum  arising  from  thence  befoaded ;  the  Inters 
est  thereof  to  be  paid  to  my  Father,  quarterly,  during  his  life :  at  his  death 
I  should  wish  it  to  be  applied  as  follows :  the  Interest  to  defray  the  Expens- 
es of  my  Nephews  George  and  Charlet  PtetMig^B  Education :  that  end 
answered,  the  Principal  to  be  employed  to  set  them  out  in  the  worid,  either 
to  bind  them  Apprentices  at  the  ages  of  14,  or  to  be  reserved  till  thoy  at- 
tein  to  21  years  to  commence  Business,  as  xt  shall  be  deemed  most  advan- 
tagooas  by  my  Executors,  whose  judgment  will  be  guided  by  the  bent  of  the 
Boys*  dispositions,  and  the  situation  of  their  Father  at  the  time  when  they 
shall  be  called  upon  to  decide.  3n  (he  eomt  of  the  elder  Bege^ 
L  *172  ]  Qio,  and  ChmUe  \both  or  Mer  of  them)  being  eeUled  hrfore 
thii  Will  eemee  in  ftrree^  I  provide  that  the  nexi  Bey  (Jamee  or 
Benrg)  hem  the  henefit^  and  90  on.  The  above  Legsoy  comprehends  (I  con- 
ceive) Household  Furniture,  Linen,  Plate,  Boohs.  The  Lease  of  my  House  I 
to  remain  m  Mr.  Chroombridg^e  hands  till  my  Bond  Debts  are  paid  off;  Sir. 
Cfroombridgt  to  receive  the  Rent^  aady  after  psyiqg  tba  XnitalnMni  and  lia* 
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stalmeius  due  to  Messrs.  l'aj:Uni^  Godfrey^  Kirk,  and  himself,  to  give  the 
overplus  to  my  brother  Geo.  I'/cstwidge,  to  whom  I  bequeath  the  Leose  of 
the  House  ns  soon  as  ihc  Claims  of  tlio  above  Gentlemen  upon  it  are  satia- 
ficJ."  And,  afier  giving  certain  specific  Legacies,  the  Testatrix  expressed 
herself  as  follows:  "  It  now  only  remains  to  name  my  earnest  desiro  that 
Mr.  iStephen  Groomhridge  wad  Mr.  Joih.  Ranking  will  see  this  my  last  Will 
and  Testament  punctually  fulfilled  according  to  their  own  understanding  and 
judgment,  desiring  that  their  decision  may  not  bo  questioned  or  set  aside.** 

The  Testatrix  died  in  December  1814  ;  and,  a  Suit  having  been  instituted 
by  her  Father,  for  the  Administration  of  her  Estate,  the  Court  ordered  that 
the  Interest  of  the  Bank  Annuities  purchased  with  the  Residue  of  licr  Es- 
tate, should  be  paid  to  her  Father  during  his  life,  or  until  further  order,  and 
declared  that  the  Testatrix's  Nephews,  George  Prcslwidge  and  Charles 
Prestuidge^  (who  were  Infants),  would,  upon  their  Grandfather's  decease, 
and  on  their  attaining  21,  be  equally  entitled  to  tho  Bank  Annuities. 

The  Testatrix's  Father  died  in  December  1819.    By  an  Order  of  the 
10th  of  April  1821,  the  Dividends  of  the  Bank  Annuities  were 
ordered  to  be  paid  to  tho  'Grandmother  of  the  Infants  (their    [  "ITB  ] 
Father  being  resident  Abroad)  for  their  Mainteoance  and  Educa- 
tion during  their  minorities. 

George  Prezttvidgt  died  in  May  1825t  and  Charles  Fresttoidge  m  Mij 
1S20,  both  of  them  being  vimlcr  21. 

In  May  1831,  Janies  Prcstwidge  filed  a  Supplemental  Bill  against  his 
younger  Brother  Uevrit  Preitwidge,  an  Infant,  Geor'jc  Preitwidge  the 
Brother  and  Next  of  Kin  of  the  Testatrix,  nnd  Groovibridge  tl.c  nciing  Ex- 
ecutor, alleging  tlirit,  on  tho  death  of  the  ^:^urvivor  of  George  and  Cfiarlet 
Pres(widge,  he  became  entitled,  under  tho  Will,  to  have  transferred  to  him 
the  whole  of  tb©  Funds  to  which  tlicy  were,  by  the  Decree,  declared  to  be 
entitled  on  their  attaining  21,  and  that  his  Brother,  Henry,  was  not  entitled 
to  any  Share  of  those  Funds  ;  and  that  the  Testatrix  had  not  (as  the  De- 
fendant George  Prestwidge  pretended)  died  IntestatOy  in  the  events  irbiob 
had  happened,  as  to  those  J^xinds. 

The  Supplemental  Suit  now  came  on  to  be  heard  as  a  short  Cause. 

Mr.  Knight  and  Mr.  Blunt,  for  the  PlaintlGT,  said  that  this  Case  fell  with- 
in Jones  V.  Westcomb  (a)  /  Gulliver  v.  Wiekett  (b)  ;  and  Murray  v.  Jone9 
(o)  ;  and  that  it  was  clearly  the  Testatrix's  intention  that,  on  £uiaro  of  th« 
Gift  to  George  and  CharleSy  James  should  take. 

Mr.  Teed,  for  the  Defendant  Henry  Prestwidge,  relied  on  the 
wordsy  "  I  promiao  that  the  next  Boy,  (James  or  *Henry')  have    [  •174  ] 
th«  boMfity  and  lo  on and  aaid  that  tho  Testatrii  had  provided 

(•)  iXf.  Abb  Ml.  (ft)  1  WiUe.  109.  |e)  t  Y.  A.  B.  tli. 
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for  moro  than  ooe  failure,  and  tbat  ahe  meaat  that  if  G^mi^  should  he  set- 
tled, bufe  noi  Ckarlu^  Jamn  abonld  be  aubatitvtod  (or  btiD»  and,  if  CAariaa 
abottid  be  aettled,  tbat  Mturp  abould  tako  bia  place. 

Mr.  ITn^/il  for  tbo  Defendaat,  04or^  Frtitmds^  tbe  Testatrix's  Broth* 
er,  and  Next  of  Sin,  contended  tbat,  in  the  o?eat9  tbat  bad  bappened,  Ib^ 
Besidne  waa  nndiapoaed  of  bj  tbo  Will.  . 

Mr.  (^umcy  for  tbe  Defendant  8niUh^  wbo  vaa  tbe  SmntQr  cf  Qrwme> 
bridgty  wbo  died  pending  the  Soit. 

Tlie  Fttftf  CKomw/ftr  aaid,  tbat  Jamet  Pmlmd^  eoqld  not»  eeoaiatentlj 
vith  hia  Claim,  rely  on  tbe  Stenl  eooatraclioa  of  tbe  wgcda  of  the  Will ; 
tbat  tbe  intention  of  the  Teatatriz  waa  to  loako  a  Provi«on,.Qttt  of  tbo  Fand, 
for  two  of  her  Brother*a  Sona,  and,  if  tbo  Provi«on  faded  aa  to  eitbar 
Gear^t  or  Cftar/et,  tbat  Jaaiif  abould  be  supported  oat  of  it,  a^,  if  it  fiul- 
ed  aa  to  both  of  them,  than  that  Menr^f  abould  be  anpported  out  of  it. 

Declare  tbat  the  Defendants,  Jm$$  Prutmdg^^  and  Anfy  PrtttmiffH 
tbe  Infant,  ata  entiaed,  in  equal  Moiettea,  to  the  IWIi  in  qiieation  in  tha 
Cause. 


[  *175  ]  *Medx  0.  Bbll. 

lasa:  a>hJmie.^-aiitoiifwa»>  Tkm»m> 

A  Dill  of  Interpleedw  is  Qot  dcinamU>te,  hecaose  ii  docs  not  offer  to  Mag  Ae  Moiwy  dainta 
«dioloCoarti  Bat llbe Flaintlff  VMt briag U lih lidbve he takM anj itq» in th« C«a^ 

This  was  a  BUI  of  Interpleader,  oftering  to  pay  tho  Monej'  claimed  by 
the  Defendants,  to  8u«h  of  them  qs  the  Court  slioul  1  direct.  Ono  of  tho 
Defendants  demurred,  ou  the  j^rouad  that  iho  ilili  ought  to  have  o&rod  u> 
pay  tho  Money  into  Court. 

Sir  E.  Sugden  and  Mr.  BtihdK  in  support  of  the  Demurrer,  said  that 
the  Money  ought  to  bo  brought  iiito  Court,  in  order  that  it  might  be  ready 
to  bo  paid  to  tho  Defendant  who  should  bo  found  entitled  to  it.  They  cited 
Dungty  v.  Angovt  (a)  ;  Hydt  r.  Warrm  (b)  ;  and  the  followin;2j  passages 
from  Mitf.  Plead.  (<?) :  "  As  the  sole  ground  on  which  tho  jurisdiction  of 
tbe  Court  in  this  Case  is  supported,  is  the  danger  of  injury  to  tho  PlaintiflT 
from  tho  doubtful  Titles  of  the  Defendants,  the  Court  will  not  permit  tha 
proceeding  to  be  used  collusively  to  give  an  advantage  to  eiliier  Party,  nor 
will  it  permit  the  Plaintiff  to  delay  the  pnyment  of  Money  duo  from  him, 
by  auggcstiDg  a  doubt  to  whom  it  ia  due :  therefore,  to  a  Bill  of  Interplead- 

(•)  aBn».ac.ac         (*)MYes.aaa.         («)  4a I4|t 148. 
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er  the  Plaintiff  must  annex  an  Affidavit  that  there  is  no  collusion  between 

him  and  any  of  the  Parties  ;  and,  if  any  Money  is  due  from  him,  he  must 

bring  it  into  Court,  or  at  least  offer  ao  to  do  by  his  Bill."—''  A  Bili  of  this 

nature  generally  prajl  an  Injunction  to  restrain  the  proceedings 

of  the  Claimants  in  some  other  Court ;  and,  as  this  may  be  *used    [  *17d  ] 

to  delay  the  payment  of  Money  by  the  Plaintiff,  if  any  is  due 

from  him,  he  ought,  by  his  Bill,  to  offer  to  paj  tbo  Money  due  into  Court. 

If  he  does  not  do  so,  it  is,  perhaps,  in  striotnsas  a  ground  of  Demoiror." 

Mr.  Jacob,  in  support  of  the  BiU. 

The  Vice  Chancellor  : 

The  Plaintiff  is  not  about  to  take  any  step  in  the  Cause,  but  the  questkNi 
is  whether  the  Bill  is  maintainable.  I  am  not  aware  that  it  is  incumbent  on 
the  Plaintiff  in  a  Bill  of  Interpleader,  to  offer,  by  his  BiU,  to  pay  tbe  Mon- 
ey into  Court :  but,  before  he  takea  any  stop  in  the  Ganse,  it  is  necesssij 
that  be  sboold  bring  in  the  Mono/. 

DemnrreroTei^mled, 


Wood  v.  Skslioh. 

ISSS :  tib,  lOO,  4  ISA  Smab^Bdt^-^IhtemL 

Twutor  der'Mcd  his  Rcml  Esutc*  to  Traatees  in  Trust  to  pay  an  Aoaol^,  md,  oot  of  dM 
RMidae  of  the  Hents,  to  mftintain  S  W.  (who  was  his  Heir)  nntil  he  attained  21,  and,  oa 
his  •ttatning  21.  to  conrey  the  Estates  to  him  in  Fee;  bat,  if  he  died  under  21,  ftea  io.C 
&ln¥%».  A  ir.atlaiindtl.  H«UllMtlielo«kihoBilaiMlqrI>«teeBt. 

Tns  Bill  stated  that  Richard  Sktlton,  being  seised  in  Fee  of  Freehold 
fistates,  and  also  of  Customary  Estotos  wfaiob  he  had  conveyed  and  surren- 
dered to  JoiepJi  Skelton,  in  Fee,  for  such  uses  and  purposes  ns  be  might 
declare  by  his  Will,  datod  the  8th  of  August  1809,  devised  to  Tro^ 
stees  and  their  Heirs,  his  Freehold,  Copyhold,  and  Gostonm' 
ry  Estatsi,  and  all  his  Personal  Estate  *and  Effects,  upon  Trust,  [  *177  ] 
from  time  to  lime,  to  let  bis  Freehold  and  Customary  Estotes  for 
each  term  of  years,  at  such  Bents,  and  upon  such  terms,  as  they  should 
Hunk  fit,  daring  the  Minority  of  bis  Grandson,  SktUm  Wood,  Son  of  bis 
kto  Dangbter,  iliiii  Woodf  deceased,  by  her  late  Husband,  Jonathan  Woodf 
wad  to  fceeive  the  Bento  of  bis  said  Real  Estates  during  the  time  aforesaid, 
and,  after  payment  of  Us  Debts  and  Fnneral  end  Testamentoiy  Expenses, 
to  place  eat  tl  Intsfest  all  the  Beaidne  of  his  Personal  Estate,  on  Govern* 
aant  cr  other  Seevritiei,  m  their  names,  and,  cut  of  the  Beato  of  Us  Beal 
Bitatsa  and  the  Interest  cf  Us  PsnonslBstoto,  to  p^r  to  JHiiiM  Chmis, 
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since  deeeaBed,  for  her  lire,  an  Annnity  of  24/.,  and,  after  pajment  thereof, 
then  upon  TruBt»  from  time  to  time>  to  apply  so  mnch  of  die  Residue  of 
Sttch  Bents  and  Interest  as  ibey  shonld  think  fit,  for  the  ^Maintenanee  and 
Education  of  Skelton  Wood  until  he  should  attain  21,  and  to  invest  the 
surplus  at  Interest;  and,  upon  his  attaining  21,  to  pay  and  transfer  to  him 
the  Residue  of  the  Bents  and  Personal  Estate,  irith  the  aceumnlations 
thereof,  after  providing  for  ihe  Annuity,  and  likswise  thereupon  to  convey 
and  surrender  to  him  and  his  Heirs  the  Freehold  and  Customary  Estates. 
But  in  case  iSfte/ton  Wood  should  die  hefore  attaining  21,  and  without  leav- 
ing any  Child  living  at  his  decease,  or  bom  in  due  time  afterwards,  then 
the  Testator  directed  that  his  Trustees  should  convey  and  surrender  the 
Freehold  and  Customary  Estates  to  his  Nephew,  Josej^h  Skelion^  his  llcirg 
and  Assigns. 

The  Bill  further  stated  that  the  Testator  died  on  the  2d  of  January 
1818,  leaving  Skeltoji  irood  liis  (iiauds n  and  llcir-at-law  :  that,  upon  the 
death  of  the  Tcstaior,  ilic  Trustees  entered  into  the  possession 
[  •ITS  ]  and  •receipt  of  the  Rents  of  the  Freehold  and  Customary  Es- 
tates, and  so  con-inued  up  to  the  time  that /S^eZ^on  Wood  attained 
21:  I^Vii  Skelton  Wood  mvdinLd  ■2[  in  or  about  the  year  1820,  when  the 
Trustees  put  him  into  the  posseFsicu  aad  receipt  of  the  llcnts  of  the  Free- 
bold  and  Customary  Estatts ;  that,  under  the  surrender  and  the  Will, 
Skdton  Wood  became  entitled  to  have  the  Freehold  and  Customary  Es- 
tates conveyed  and  surrendered  to  him  by  the  Trustees:  that  ^kelton 
Wood  died  on  the  28th  of  May  1832,  Intestate  and  ^vithout  If^sae,  leaving 
the  riaintiti,  ins  Uncle  and  Heir-at  law  (that  is  to  say)  the  only  Brother  of 
Jonathan  Wood,  the  Father  of  the  Intestate,  and,  iIk  icupon,  the  Phrntiff, 
as  sucli  Ilcir-at-law,  became  entitled  to  have  the  Freehold  and  Customary 
Estates  cori  \  rjed  and  surrendered  to  him'  by  the  Trustees,  and  the  riaintiff 
applied  tu  iLcm  to  put  him  into  the  possession  .md  receipt  of  the  Rents  there- 
of, .aid  to  convey  and  surrender  the  same  to  hira  ;  but  Joseph  Skelton,  im- 
mediately upon  the  death  of  the  said  Skelton  Wood,  entered  into  the  posses- 
sion or  receipt  of  the  Rents  of  the  Estates,  and  hnd  assumed  to  himself  the 
absolute  and  beneficial  Ownership  thereof,  and  intended  to  oat  down  IHmher 
and  exercise  other  acts  of  Ownership  thereon. 

The  Bill  prayed  that  the  Will  might  be  established,  and  that  the  Trustees 
might  be  ordered  to  let  the  Plaintiff  into  the  possession  and  receipt  of  the 
Rents  of  the  Estates,  and  to  convey  and  surrender  the  same  to  him ;  that 
an  Account  might  bo  taken  of  the  Rents  received  by  Joseph  SkdUmmadt 
the  death  of  Skelton  Wood,  and  that  he  might  be  restrained  from  receiving 
ly  more  of  the  Rents,  and  from  cutting  down  Ximbfr  on  the  Butetfit; 


at 
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*Tho  Defenaaot  put  in  a  Plea  to  the  following  eSbot:  That  the  [  *179  ] 
Testator  was  the  Maternal  Grandfather  of  Skdton  Wood^  and  that 
SktUon  Wood  was,  at  the  Teiitator'a  death,  the  Heir  of  the  Testator,  accord- 
ing to  the  customs  of  the  Manors  in  t(e  Bill  mentioned*,  and  that  it  was  hj 
and  through  the  Mother  of  SkiUon  Wood  that  he  heoame  related  in  hlood  to 
the  Testator,  and  that  the  Father  of  SkdUm  Wood  was  not  related  in  hlood 
to  the  Testator ;  and  ^ai  the  Defendant  was  the  eldest  Son  and  Hei^at-law, 
and  also  Castomaij  Heir  of  Joseph  Skdton^  deceased,  who  was  the  eldest 
Brother  of  the  Testator,  and  that  the  Defendant,  npon  the  death  of  Skdton 
Woodi  hecame  and  then  was  the  Heir4it4aw  and  Onstomary  Heir  of  the  Tes- 
tator, and  also  Heir-at-law  and  .Castomaij  Heir  of  the  Mother  of  Skdton 
Woodf  and  also  the  Heir«tlaw,  exparto  Martmut^  and  Oostomaty  Heir  ex 
parU  Maiemay  of  SkelUm  Wood. 

Mr.  Emghit  and  Mr.  BudaU  in  support  of  the  Plea : 

Sk^m  Wood  took  both  the  Freehold  and  Gftstomary  Estates  by  descent ; 
for  he  took  an  Estate  which  was  the  same,  both  in  qoantity  and  quality,  as 
be  woald  have  taken  by  descent. 

The  Testotor  had  the  Bqnitable  Interest  only  in  the  Customary  Estates ; 
and,  as  there  are  no  degriees  of  Eqnitoble  Estates,  JMton  Wood  took  pre- 
dsely  the  same  interest  in  the  Onstomary  Estates  as  the  Testator  himself 
had. 

*With  respect  to  the  Freeholds,  the  Derise  to  the  Tmstoes  did  [*i80] 
not  break  the  descent :  the  Legal  Estate  was  vestod  in  the  T^- 
tees  for  the  purpose,  merely,  of  giving  effect  to  the  Tmsto  prior  to  the  De* 
vise  fw  the  benefit  of  Skdion  Wood,   JSmmon  r.  ^tMird  (a)  ;  Clarko 

Stmtk  (6)  ;  Chaplin  v.  Lmux  (c)  ;  But^nm  t.  Sammond  (J)  ; 
Selby  V.  Alston  (e)  ;  Prettm  T.  Moimet  (/) ;  BiarU    BUhop  of  lAn'  . 
coin  (^r)  ;  Surst  v.  The  Earl  of  WineheUea 

The  only  question  is,  whether  the  Executory  Devise  OTCr  in  the  event  of 
Skelton  Wood  dying  under  21  without  leaving  a  Child  living  at  his  decease, 
j)rcvcutjd  him  from  taking  by  descent.  The  Cases  of  Chaplin  v.  Leroux, 
and  Doc  v.  Timins  (i)  ;  (which  overule  Scott  v.  Scott  )  (^k)  ;  are  decisive 
authorities  that  suck  was  not  the  case. 

(a)  Loid  Baym.  728.  (5)  Comyns,  72;  S.  C.  1  Lntw.  244.         (c)  5  M.  &,  S.  14. 

(rf)  3  Bro.  0.  C.  lis.  (e)  «  Ves.  339  ;  S.  C  9  Dou-h.  771.         (/J  Stjlw,  I4S., 

(g)  i  P.  W.  135.  (A)  I  Blackst.  187  ;  S.  C.  2  liiUT.  879. 

(i)  I  Bam.  &.  Aid.  S30. 

(k)  Anb.  SSS^  &  a  1  Bd«s,4SS.  A*  B«eeMt         Note  on  thii  Gbs«, in MrJB/wi{*« 
edition  of  AaUer,  and  in  1  Bm«  *  A]d.64S.   Sit  alio  Jfoalrtfyi     P^aauMcr,  2  Myl.  4  ' 

Keen,  98. 

*  The  Pica  omitted  to  aror  that  ^ItUm  lf«otf»M  thalMv'aiJawof  tteT«tt^|or,p[oteM|j 
beauue  the  Bill  stated  hia  to  be  eo. 
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8ir  M,  SuffcUn  and  Mr.  2My»  m  support  of  tbe  Bill : 
Th«  OkMt  that  ham  bMn  eited  u  to  tho  offiMst  of  Charges  preeeding  tho 
Gift  to  tiio  Hoir,  do  not  bear  upon  the  prosent  qoaatioii ;  Ibr,  what- 
[  *181  ]   over  Intorert  may      taken  out  of  the  Feo  Simple  and  given  to 
other  Peraons,  if  the  remainder  is  not  disposed  of,  or  is  given  to 
*he  Hein,  he  will  take  it  as  Heir.    The  question  is  not  what  is  the  effect  of 
that  whiob  preoedes  the  Testing  in  the  Heir,  but  what  is  the  effect  of  the 
Gift  over. 

In  ffutehmsoH  v.  Hammond^  it  is  true  that  the  Le^^al  Estate  was  devised 
to  the  Trustees,  but  the  Legacy  of  1,000/.  became  absolutely  lapsed  by  the 
death  of  the  Legatee  in  the  lifetime  of  the  Testatrix,  and  there  \sm  no  Gift 
over;  and,  therefore,  it  was  considered  as  a  [>ortion  of  the  Real  Estate  whol- 
ly undisposed  of.  That  Case  however,  has  always  been  considered  of  very 
doubtful  authority. 

Mams  Y.  Tfte  Bithop  of  Lincoln^  does  not  apply.  There  was  an  actual 
Gift  of  the  Residue  of  the  Rents  of  the  Lands,  to  the  Testator's  right  Heirs 
on  his  Mother's  side  ;  and  the  question  was  whether  the  Testator  inteiuled 
the  Heir  of  his  Mother's  Father,  or  the  Heir  of  his  Mother's  Mother  to  be 
preferr ed.    The  question  was  a  question  of  ConstruetioD,  and  not  of  Descent. 

Hurst  V.  The  Earl  of  WincheUea  has  no  bearing  on  the  present  question, 
It  was  cousidered  to  bo  wrongly  decided,  and  was  taken  to  the  Honse  of 
liorda,  and  the  Appeal  was  ultimately  eompromised  (<).  In  that  Case,  a 
penon  who  was  seised  in  Fae»  eieonted  a  Settlement,  by  which 
[  *182  ]  she  reserved  to  herself  a  general  *Power  of  Appointment  by  Deed 
or  Will,  and,  in  default  of  Appointment,  she  limited  the  Estate  to 
herself  in  Fee.t.\lShe,  aflerwarda»  by  her  ?nU,  emroiaed  the  Power  m  favoar 
of  her  Son,  who  was  her  Heirat-law,  in  aoob  a  wiy  that,  if  she  had  devised 
the  Estate  to  him,  he  would  have  taken  by  deaeent,  and  it  waa  held  that  he 
tookthoEstoto  by  deaeent.  Olwt  deoinon  had  xdTefinee  to  the  prior  aeian 
nftfae  Appointor;  bnt^^efeiioii  Uiat  g^ronnd,  it  is  hardly  peerible  to  aunii- 
taiaifc. 

rii»Ihe  Oiae  of  T.  ilZiC0fi  decided,  meiely,  tliat  there  waa  no  Bqvity 
between  Hein. 

We  now  eome  to  Scrtt  t.  Scoit.  Patting  out  of  nght,  Ibr  flie  pneent, 
the  doTiae  to  the  Tknateei  whtehia  fbundheie,  ihat  Gaee  ia  theaaneas  thia; 
and  it  ia  an  ezpreaa  anthority  in  oor  &Toar.  It  moat,  howe?er,  be  adnuttedt 
fhat^i^T.  IXmhu  ia  an  authority  againat  SM  jSSs0tt,  and  that  they  eaa* 
not  both  stand  together.  Bat  we  contend  that  the  lattor  deciM  la  right. 
Lord  Keeper  iM^,  injlui  Judgment  in  ^eottv.  JSh^U,  sayi  that  the  eldeet 

(I)  s  Borr.  ssa  Sm  the  OUmatioiis  ea tUi  Oiea  la  ihifd.  Pew.  m  miL  8ai,eBila 
1  ^wiUenDeviiis,  JeouB'SEdit.  4tf.aaia 
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Son  took  bj  deTlsa^  as  haviDg,  undttr  the  Will^  a  diibrtnt  Estate  from  what 
would  havo  daweiided  to  him,  the  ont  boiog  pare  and  abtolate,  the  other 
not  If  an  Sitate  be  devued  to  the  Eldest  Son  of  a  Testator  and  his  Heirs, 
with  an  Ezeeutoiy  Devise  over  if  he  deies  under  21,  ean  it  be  said  that  he 
takes  the  same  Estate  in  qnantitj  and  qaalitjr  as  he  woald  have  taken  if  the 
Estate  had  deseended  npon  him  ?  Those  who  maintain  that  propcettion, 
most  be  prepared  to  saj  that  the  Ezeeutory  Devise  over  has  no  elibct  In 
C^plm  V.  Leroux^  Mr.  Jostioe  Bayleif  is  reported  to  have  said 
that  a  Fee  moanted  on  a  Fee,  *does  not  tarn  the  first  into  a  Base  [  *183  ] 
Fee.  This  we  apprehend  is  a  mistake :  for,  until  the  event  on 
vhioh  the  Estate  is  pven  over,  becomes  incapable  of  taking  effect,  the  first 
taker  can  have  nothing  more  than  a  limited  or  qoatified  Fee.  The  Learned 
Judge  seems  to  have  formed  an  opinion,  which  is  not  fonnded  in  Law,  that 
a  Devise  to  a  Man  in  Fee,  with  an  Executory  Devise  over,  creates  a  pure 
Fee  Simple  firom  the  le^iiming,  where  the  ISzecntorj  Devise  does  not  take 
Effect.  That  is  a  proportion  which  is  wholly  untenable :  the  Devisee  takes 
a  fimited  Fee  when  the  Estate  first  vests  in  him ;  and,  as  that  is  the  time 
at  which  tike  quantity  and  quality  of  the  Estate  must  be  looked  at  in  order 
to  determine  whether  it  is  taken  by  descent  or  by  devise,  it  is  impossible  to 
hdd  that  an  Estate  which  is  liable  to  be  defeated  on  the  happening  of  a  eer* 
tain  event,  can  be  taken  by  descent  It  appears  that  Mr.  Sergeant  BUI 
thought  that  tiie  decision  in  Scoit  t.  SeoU  was  right,  though  he  thought  thai 
the  reasons  given  for  it  were  wrong.  Mr.  WaUhau  also»  in  his  Essay  on  De- 
scents (m),  seems  to  eeosider  that  Case  to  have  been  rightly  dedded.  In 
Doe  V.  Timins,  Mr.  Justice  Bai^lei/  disposes  of  SeoU  t.  8coU,  by  merely 
obse  r  ^ing  that  it  had  roorived  a  sufficient  answer  argument  at  the  Bar.  But 
the  only  answer  that  it  had  recuved  at  the  Bar,  was  that  it  had  not  met  with 
tbi  general  approbation  of  the  F^diMaioii.  That,  however,  we  deny;  for 
many  eminent  Lawyers  think  that  it  was  rightly  dedded;  and  we  submit 
that  the  reasoning  on  which  Doe  v.  Timni  was  dedded.  Is  not  such  as  to 
abow,  satisfactorily,  that  Scott  v.  SeoU  was  properly  over-ruled. 

*Thi3  Case,  however,  is  distinguishable,  as  far  at  least  as  the  [  *184  ] 
Freeboldg  are  concerned,  from  Doe  V,  THmine  and  all  the  other 
Cases,  ior  here  Luere  was  no  Trust  executed,  but  merely  a  Trust  Executory. 
Boitard  V.  Prohy  (n).  Skelton  Wood  could  not  have  called  for  a  Conyey- 
ance  of  the  ].eM;al  Estate  until  he  attained  21,  when  the  Devise  over  would 
be  defeated,  and,  therefore,  until  he  attained  that  age,  it  could  not  be  predi- 
cated of  him  that  he  had  any  Equitable  Fee  :  be  had  no  right  whatever,  in 
Equity,  except  to  have  a  portion  of  the  Reats  applied  for  his  nuuntenance, 

(m)&ip.l7t.  (»)aOoa(,iL 
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and,  on  his  attaitiin:^  *21,  to  have  the  Legal  Fee  conveyed  80  him.    The  de- 
scent, therefore,  was  clearly  broken  as  .to  the  Freeholds. 
Mr.  Knight  in  reply : 

It  is  admitted  that,  if  Doe  v.  Titnin!<  be  rightly  dcciJed,  it  is  an  author 
ity  in  our  favour.  That  Case  was  decified  after  an  ehiborate  argument,  in 
which  S-jotl  V.  Scoft  was  tlioroughly  sifted.  Chaplin  v.  Lerauz,  which  was 
an  earlier  Case,  decided  the  same  point ;  and  those  two  Cases  cannot  now 
be  over-ruied,  without  unsettling  the  establislied  Law  of  Real  Property.  We 
do  not  mean  to  impugn  the  decision  in  tScott  v.  Scott.  That  decision  was 
right,  ou  the  ground  that  an  intention  of  Bounty  to  the  Heir  was  expressed 
in  the  Will,  but  not  for  the  reasons  attributed  to  T^ord  Henley. 

If  a  Testator  says  :     If  A.  B.  return  from  Uvuie  in  20  years,  I  give  my 
Estate  to  him,"  it  has  been  long  settled  that  the  Heir  takes  my  descent,  in 
the  mean  time.    If  A.  B.  does  not  return,  does  the  Heir  take 
[  *186  ]    *less  by  descent  }    Can  it  make  any  difference,  if  the  Testator 
pays :  **  I  give  my  Estate  t^o  my  Ileir,  if  A.  B.  do  not  return 
from  Ii  )me  in  20  years  ?"    Again,  can  the  circumstance  that  it  is  an  Kqnit. 
able  Estate,  make  any  difference  :  or  is  there  anv  difference  between  a  De- 
vise  to  a  Trustee  in  Trust  to  convey  to  the  Heir,  and  a  Devise  unto  and  to 
the  use  of  the  Trustee  in  Trust  for  the  Heir  ?    Selbif  v.  Aiston  was  argued 
OD  the  assumption  that  the  Estate  had  descended. 
The  VicE-CnANCELLOR  : 

I  have  very  carefully  considered  the  Plea  in  this  Case,  which  consists  of 
several  aflirmative  propositions,  and  one  negative  one ;  and  I  am  of  opinion 
that,  if  proved,  it  will  be  a  complete  answer  to  the  PlaintiflT^s  case,  that  is, 
on  the  sujiposition  that  tiie  view  of  the  Law  which  the  Defendant  takes,  is 
correct.  With  respect  to  tliat  point,  after  the  decisions  in  Chaph'n  v.  Le- 
TOUT  and  Doe  v.  Timins,  I  do  not  think  that  ]  ought  to  sead  a  Case  for  the 
opinion  of  a  Court  of  Law  upon  the  legal  question. 

What  Mr.  Sergeant  Hill  says,  in  his  note,  with  reference  to  the  Cn^'e  of 
Scott  V.  ScoU,  seems  to  me  to  be  correct,  namely,  that  the  decision  is  ri^ht, 
but  that  the  reason  assigned  for  that  decision  is  wrong  and  unnecess;i:  v. 

The  course,  therefore,  which  I  shall  tnko,  is  to  allow  the  Plea,  leavmL^  tlio 
Parties  to  appeal  (if  they  think  proper)  to  the  House  of  Lords,  where  they 
can  have  the  whole  question  at  Law  reviewed  with  the  assistance  of  the 
Judges,  and  the  question  of  Equity,  if  there  be  any  after  the  qnc  sUon 
[  "ISS  j    of  Law  is  decided,  determined  by  'the  highest  Equitable  tribunal. 

Supposing,  however,  that  the  Law  shall  be  unshaken,  I  do  not 
see  anj  substaatial  difference  between  the  Case  at  Equity  and  the  Case  at 
Law. 

Plea  allowed. 
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IB8S :  6th  Jane  and  IStli  Mji^Prae^eer—ProdueUoit  if  DttetnunCs. 
Motion  by  a  Defendant  %QK  tfw  PiodncUon  of  •  BocomcBt,  admitted  bj  Ae  Flaintiff  to  be  in 
Mi  enitodj,  lefoMd. 

About  the  year  1798,  a  Cbapcl  was  built  by  subscription,  at  Woolwich^ 
for  the  use,  as  tlic  Bill  alleged,  of  the  JSwteh  Presbyterian  Congregation 
tbereestul  li  h  1,  lu  1  for  maintaining  among  them  the  Doctrine,  DiacipluM 
ftnd  Worahip  of  tbo  Established  Church  of  Scotland^  and  to  be  always  under 
Ibe  Ministry  of  ft  Person  licenced  and  ordained  according  to  (he  regalations 
of  that  Chmoh:  and,  by  an  Indentore  of  (iie  14tb  of  July  1800,  a  Lease 
of  (be  Cbapol  and  of  (he  Ground  on  which  it  had  been  ereoted,  was  grant- 
ed for  61  years,  (0  oertain  Persons  of  whom  the  Defendant  Martin  was  the 
snrrivor,  in  Trost  (0  be  assigned  and  disposed  of  as  the  Elders  and  Trustees 
of  (be  Chapel,  for  the  time  being,  should  direct,  and,  in  the  meantime,  in 
Tmat  (0  permit  the  same  to  be  need  as  a  phwe  of  Beligioos  Worship,  and 
&r  snch  other  purposes  as,  by  the  praotiee  of  the  Ghnreb  of  SeHland^  the 
•same  ought  to  be  used. 

The  Bill  was  filed  by  two  of  the  Tnstees  of  a  Bonfttkm  fiir 
the  benefit  of  the  Presbyterian  Chapd  of  *Woodm^  one  of  [  *187  ] 
whom  was  also  an  Elder  of  the  Chapel,  agjsinst  (be  other'Trosteee 
and  Elders,  and  also  against  MarUn,  setting  forth  (amongst  other  tbin<;s), 
several  entries  in  a  Minute-book,  kept  by  or  under  the  superintendence  of 
the  Ministci  unJ  Ellders  of  the  Chapel,  of  the  Uesolations  agreed  Lo  at  Meet- 
ings of  the  Congregation,  relative  to  iLc  lOjiulaiion  and  government  of  the 
Chapel  and  the  general  afiuiid  thereof;  one  of  uhich  Kesolutions  was  as 
follows  :  "  That  no  Minister  be  a[)pointcd  Pastor  of  this  Congregation,  who 
hath  not  been  licensed  to  preach  the  Gospel  according  to  the  llegulations 
observed  in  the  Established  Churcli  of  Scotland.^*  The  Bill  further  stated 
Uiat  the  office  of  Minister  of  the  Chapel  having  become  vacant,  the  Defend- 
ants, in  breach  of  the  trust  reposed  in  them  and  in  violation  of  the  purpose 
for  which  the  Chapel  was  established  and  to  which  it  had  been  devoted,  and 
contrary  to  the  Rules  and  Regulations  of  tlie  Established  Church  of  /Scot- 
lojid,  had  engaged  and  employed  Ministers  who  were  Seceders  from  that 
Church,  or  who  belonged  to  the  different  denominations  of  Dissenters  in 
England,  to  preach  in  the  Chapel,  and  that  the  Defendants  intended  to  pro- 
cure the  Election  of  one  of  (hose  Persons  to  be  the  Minister  of  the  Chapel, 
and  altogether  (0  change  (he  purpose  for  which  it  was  doToted :  that  the 
Defendants  were  ftcting  in  pursuance  of  n  ^meu  to  froitrate  the  Trusts 
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which  had  devolved  upon  them,  and  thej  claimed  a  right  so  to  do  as  coq- 
etttuting  a  majority  of  the  Trustees  and  Eiders  of  the  Chapel,  and  to  admia- 
ister  the  affairs  thereof  to  the  exclusion  of  the  Plaintiffs  and  for  the  purpose 

of  preventing  the  same  from  continuing  to  be  subject  to  the  Rules 
[  'IbS  ]  or  Regulations  of  the  Church  of  Scotland.  The  'Bill  prayed 
(amongst  other  things)  that  it  might  be  declared  that  the  Lease 
of  the  Chapel  was  v«isted  in  the  Defendant,  Martin,  in  Trust  as  a  place  of 
Religious  Worship  according  to  the  Institutions  and  Observances  of  the 
Church  of  Scotland  and  sabject  to  the  Laws  and  Regulations  thereinbefore 
mentioned  as  having  been  agreed  to,  by  the  Congregation,  for  the  govern- 
ment of  the  Chapeiy  and  that  no  Person  was  eligible  to  the  pastoral  charge 
of  the  Chapel  who  was  not  a  Licentiate  or  Probationer  of  the  Established 
Church  of  Scotland^  end  that  the  Defendants  might  be  decreed  to  perform 
loeh  Trusts,  and  to  proceed  to  the  Election  of  a  Person  duly  qualified  to  be 
a  Minister  of  the  Chapel  according  to  the  Rules  and  Regulations  aforesaid 
and  the  usage  of  the  Established  Church  of  Scotland,  and  that  they  might 
be  restrained  from  employing  or  permitting  any  Person  not  being  a  Probap 
tioner.  Licentiate,  or  ordained  Minister  of  the  Church  of  Scotland,,  from  of* 
fioiating  in  the  Chapel,  and  from  preventing  anj  Person^  being  such  Probar 
tioner,  Licentiate  or  ordained  Minister^  from  preaotungand  eondneting  Pab> 
lie  Worship  therein. 

The  Plaintiffs,  in  support  of  a  Motion  for  the  Injunction  prayed  by  the 
Bill,*  had  made  an  Affidavit  in  which  the  Plaintiff  Sharp  deposed  that,  in 
1825,  he  was  appointed  Clerk  to  the  Minister  and  Elders  in  Kirk  Session 
of  the  Cliapel,  and  that  he  continned  to  aot  m  suoh  office  nntil  Feb.  1831, 

when  in  consequence  of  the  proceedingi  mentioned  in  the  Bill, 
[  *189  ]   he  deelarsd  his  intention  to  rssigiii  his  office :  that,  as  *saoh  derky 

he  had,  and,  until  the  dne  appointment  of  a  Bfinister  to  the 
Chapel  should  take  place  and  a  new  Kirk  Session  he  thereby  oonfltitnted  to 
whom  the  Books  might  be  delivered  np,  he  still  retmned  the  eostod/  or  poe- 
session  of  the  Minute-books  helon|^ng  to  the  Kirk  Session,  and,  among  oth- 
ers, he  had  in  his  eostodj  the  Book  in  the  Bill  mentioned  to  have  been  kept 
bj  or  under  the  dirtetion  or  niperintendenoo  of  the  IGnister  and  Elden  of 
the  Chapel. 

The  Defendants  now  moTed  that  the  Fluntif ,  iSSIeip,  mi^t  be  ordered  to 
produce  on  oath  and  leave  inth  his  Clerk  in  Court,  the  Books  so  admitted 
to  he  in  his  possession,  and  that  th»  Defendants  might  be  at  liberlgr  to  iih 
spect  the  same,  and  take  eztraets  therefrom  or  copieB  thereof. 
Mr.  Affor  and  Mr.  jBtuubrs%,  in  support  of  the  Hbtmi : 

It  appears,  by  8ksrp^9  affidavit,  that  the  Books  in  question  cimi  iats  Ut 
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poaseanoQ  as  Clerk  to  the  Kiik  Saoion  of  the  Chapel,  and  that,  though  he 

has  resigned  that  office,  he  still  retains  them.   They  are  admitted  to  he  com- 

mon  property.  The  Plaintiffs  state  that  the  grounds  on  which  they  rest 
their  Case,  appear  ia  liio  Miuulc  book,  and  they  give,  in  their  Bill,  extracts 
from  it.  If  we  are  allowed  to  look  at  ihat  Book,  wc  may  be  able  to  extract 
passages  from  it  in  snpport  of  our  defeDce.  If  we  are  to  file  a  Cross  Bill 
for  a  Discovery,  we  should  not  be  able  to  get  in  the  answer  to  it,  uniil  we 
had  put  in  our  answer.  We  have  the  interests  of  others  to  protect ;  and 
the  production  of  those  Books  is  necessary  to  enable  us  to  make  oar  de- 
fence. 

•[The  Vvf^Ghancdlar You  do  not  state  so  in  your  Affida-  [  '190  ] 
lit. 

No :  but  the  description  given  of  the  Minute-book  by  the  Plaintiffs  in 
their  Bill  and  Affidavit,  shows  that  it  is  necessary  for  us  to  see  it  in  order  to 
make  oar  defence.  It  will  show  what  the  end  and  intention  of  this  Institu- 
tion was.  We  may  find  entries  whicli  show  that  the  Plaintifis'  repreaentar 
lion  of  the  confents  of  the  Book  is  garbled.  In  a  Court  of  Law,  it  ia  luaal 
for  a  Jadge  on  being  applied  to,  to  order  a  Party  to  prodoee  a  Dooament 
^hich  is  necessaiy  to  enable  his  adversary  to  make  oat  hia  Case. 

All  the  idfividnals  who  eooBtitate  the  body  whioh  represents  the  Cong^ 
gatioD  at  3arg^,  are  Parties  to  this  Beeord,  two  of  them  are  Plaintiffi!,  and 
six  othen  Defendants.  The  Congregation  sets  by  the  Elders ;  and  we  are 
the  majority  of  them.  Eamfdm  Edmpden  (a)  ;  FrtM^u  o/  Walu  t. 
lard  Liverpool  (6);  Jofm  Loim  (0  /  tht  AUorMsf-gmerdl  v.  Brool^- 
bank  ((2)  ;  and  PraeL  Beg,  Bd,  WifoU^  p.  161,  "Where  a  Deed  in  the 
Plaintiff's  hands,  mentioned  in  the  Plaintiff's  WL^  was  neoesiBiyto  the  De- 
fendant's making  bis  defenee  a  fsSL  answer ;  the  Court  ordered  ^  Plaintiff 
should  give  him  a  Copy  of  it." 

Mr.  Bhnman  for  the  Plaintiffs,  said  fliat  the  Order  made  by  Sur  Mn 
Leach,  V.  C.  in  Jones  v.  Lewis,  was  discharged  by  Lord  Eldon 
(e)  ;  that  there  was  no  •instance  of  an  application  similar  to  the    [  •IW  ] 
present  being  granted,  except  in  the  cuso  of  The  PrineeBi  of 
fVahs  V.  Lord  Liverpool  (/)  ;  which  could  not  be  considered  as  estabUsh* 
ing  any  general  principle. 
The  Vice-Chancellor  : 

It  is  contrary  to  the  jreneral  tenor  of  the  Practice  of  this  Court,  to  order 
a  Plaintiff,  on  the  application  of  a  Defendant,  to  produce  a  Document  m  Ins 

[a)  3  Bro.  P.  C.  SBl.  (6)  1  Swan«t.  114,  580,  k  S  Swansi.  6S7. 

(c)  2  bim.  &  8ta.  242.  [d)  1  Youn.  &  Jer.  439.  («)  Sm  AtttO  VoL  IT.  SS4. 

(/)  Sae Pkktring  t.  Rigbbjilt  Ym.  4S4;  sad  i^ngg  v.  a»ii|pr» S  Co«,  1«S 
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custody  ;  fiml  I  ilo  not  think  that  I  am  bound  to  follow  the  decision  in  Th9 
Princeim  of  Wales  v.  Lord  Liverpooly  except  in  a  Case  precisely  similar  to 
it.  Th?re  were  specialties  ia  that  Case,  which  Joes  not  occur  in  this ;  and 
I  thiuk  that  tbia  Moikon  ot^ht  to  be  refitted  with  Oo8t8» 


[  *192  ]  *HBSiop  V.  ins  Bakk  ov  Englass. 

18SS :  toth  June.— finiit  e^JSn^ToiKL— iVDAwtMn  ^Boalw, 

To  «  Bill  for  a  Discovery  of  Sto:k  standing  in  llie  nnmc  of  the  PIaintiflr*s  late  Father,  either 
alone  or  jointly.  fl»r  20ycars  hcTore  and  at  his  death,  and  for  no  fnspwtion  nf  the  Bank  Dookt 
contaiuing  the  Entries  of  tfuch  btock,  the  Bunk  in  their  Anairer  set  foriii  an  Account  of  the 
Stock,  Imt  dedincd  to  set  forth  ft  Uit  of  Ae  Books  containing  the  Entrici.  Held  that  ihtj 
uc>  c  not  exempted  from  tbe  prodacdoa  of  Ihdr  Sookt.  and,  thcicfere,  onglit  to  set  forth  a 
Lbt  of  thorn. 

Tx  November  1829,  the  Plaintiff  filed  an  origioal  Bill  a^rainst  T.  Metcnlfe^ 
IT.  S.  Partriih/e  and  Mar i/ Frances  Lis  Wife,  stating  lliat  Luke  Jfcsl  ^ 
(who  died  in  June  1825),  bequeathed  the  Kes'.  Juf?  of  his  Estate  and  Kifecis 
to  bis  Wife,  Dorothy  Jlalop,  for  life,  and,  aUcr  her  death,  to  thcPlaiutiff, 
his  Son,  nil  I  to  the  Defendant,  Mart/  Frances  Partridije^  his  Daughter,  in 
such  k^harcs  as  his  Wife  should  appoint,  and  that  he  apnnitjted  her  his  Exe- 
cutrix :  that  she  possessed  his  Personal  Estate,  which  was  more  ti»ari  sudicicnt 
to  paj  his  Debts,  and  died  in  December  1827,  nilhout  having  exercised  the 
Power,  but  having  appointed  the  Defendant  3fiicalfi%  her  Executor ;  and 
that,  on  the  death  of  Dorothy  Heslopy  the  Plaintiff  and  itis  Sister  became  en- 
titled to  the  Testator's  Residuary  Estate  in  equal  Moieties.  And  the  £iU 
prayed  that  the  Plaintiff  might  be  paid  his  Share  thereof. 

In  February  1882  the  Plaintiff  filed  a  Supplemental  Bill  against  the  Bank 
and  the  Defendants  to  the  original  BUI,  alleging  that  MUaaAJty  in  his  Answer 
to  the  original  Bill,  said  he  had  heard  Ihrothy  Hetlop  say,  and  be  believed 
that  the  Testator's  Personal  Estate  was  not  sufficient  to  pay  his  Debts,  and 
that  she  did  not  possess  herself  of  any  Stock  in  the  Fonda  belonging  to  tiie 
Testator,  for  that  the  Testator  had  not,  at  his  death,  any  Slock  bcloogi^g 
to  him  :  that  the  Testator  was  a  man  of  considerable  Property, 
[  *198  ]  and  the  Plaintiff  was  eonvincod  bo  died  possessed  of  ^Personal 
Estate  much  more  than  sufficient  to  pay  his  Debts:  that  the 
Plaintiff  had  been  lately  informed  that  the  Testator,  within  20  years  before, 
and  at  bis  death,  wss  possesaed  of  divtn  Suns  of  Stock  standiog  in  his  name 
alone,  or  in  tho  names  of  bimself  and  some  other  Person  or  Persons  in  Trust 
ibr  bim :  tbat  the  Testator  was  firaudnlAiktly  induced  by  bis  WifSr,  fnm 
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time  to  time,  to  tell  out  eomo  of  sneh  Stoekt  and  alio  possessed  herself  of 
the  prooeeds  thereof,  aod,  after  his  death,  she  sold  out  other  parts  of  the 
Stock  and  applied  the  proceeds  to  her  own  ose :  that  the  Platotiff  had  ap- 
plied to  the  Bank  to  be  informed,  or  bo  at  Ithertjr  to  search  their  Books  in 
order  to  ascertain  what  Sums  of  Stock  were  standing  in  the  Testator's  name 
alone,  or  in  the  namo  of  any  other  Person  or  Peraons  as  a  Trustee  or  Trus- 
tees for  hitn,  within  20  years  previous  to  and  at  his  death,  and  the  times 
when,  and  the  names  of  the  Persons  to  whom  the  same  wcie  transferred  ;  but 
the  il.uik,  combining  with  the  other  Dofendante,  liad  refused  to  ^^ive  any 
such  information  :  that,  if  the  PlaintllTdid  not  obtain  frum  the  Bank  tlic  dis- 
covery sought  by  the  Bill,  and  was  not  permitted  to  search  tht^ir  Books,  he 
should  be  unable  to  make  out  what  Property  the  Testator  was  possessed  of 
at  his  death,  and  should  be  deprived  or  defrauded  of  his  share  thereof:  that 
the  Bank  ought  to  set  forth  a  List  of  then  Books  in  which  were  contained 
any  entries  of  the  Sums  of  Stock  so  as  aforesaid  standing  in  the  name  of  the 
Testator  alone,  or  in  the  names  of  the  Testator  and  any  other  Person  or 
Persons.  The  Supplemental  Bill  prayed  that  the  Plaintiff  might  be  at  Uber- 
ty  to  search  the  Bank  Books  from  the  period  of  20  years  previous  to  the 
Testator's  death  to  the  present  time,  and  that  t'ae  Governor  and 
Company  might  be  'restrained  from  transferring  or  permitting  [  *i.94  ] 
to  be  transferred,  to  Metcalfe^  the  Stock  standing  in  the  name  of 
the  Testator  alone  or  in  the  names  of  the  Testator  and  any  other  PersoD 
or  Persons. 

The  Bank,  in  their  Answer,  said  that  they  had  (as  required  by  the  Bill) 
set  forth,  in  a  Schedule,  an  accoost  of  all  Soma  of  Stoek  which  they  be- 
lieved were  ataadin^  in  the  name  of  the  Testator  alone,  or  k  the  joint  names 
of  the  Testator  and  any  othar  Person  or  Penons  widiu  tbe  period  of  20  years 
previoQS  to  and  op  to  his  death,  and  by  and  to  whom,  and  at  what  times  the 
same  were  tranaferrad,  and  what  Soobs  of  Stoek  wero  than  standing  in  the 
name  of  the  Testator  and  In  the  sama  or  mwim  of  meh  other  Person  or 
Persons:  that  no  entry  of  Transfer  m  their  B^oks,  ever  stated  whether  soeh 
Transfer  wss  made  in  Trostor  otherwise ;  that  tbey  had  caused  their  Ao- 
ooontant  to  inspect  theur  Books,  and  had  beanin&rmed,  by  him,  and  they 
believed  that  no  other  Sam  of  Stock  was  standing  in  the  name  of  the  Tes- 
tator alone,  or  in  the  names  of  the  Testator  and  any  other  Person  or  Persons, 
within  the  period  before  mentioned  ;  that  the  Plaintiff  had  not  applied  to 
them  for  poimission  to  search  their  Books;  but,  if  ho  hud  made  any  such 
applicatiuu,  they  should  have  refused  to  comply  therewith,  because  their 
Books  were  Public  Records,  and  related  to  the  National  Debt,  and  contained 
entries  relating  to  the  transactions  and  private  affiirs  of"  numerous  Persons  : 
that,  from  the  numbers  of  persons  of  the  same  namo  and  frequently  oX  tho 


196 


OASES  IN  CHANGEBT. 


IMS.— Hetlop    Tb»  Bftok  of  England. 

same  or  very  similar  descriptions  having  Stock  in  the  Public  Funds,  they 
should  lay  a  foundation  for  •rrcat  and  extensive  Frauds,  and, 
[  195  ]  many  times,  should  oocasion  *great  inconvenience  from  mere  er- 
rors and  mistakes,  if  thev  allowed  Executors  or  other  Persons  to 
make  any  general  search  in  their  Books,  and,  therefore,  though  they  fur- 
nished information  of  the  Stock  standing  in  the  name  of  any  individoal  vhen 
inquiry  was  made  by  a  Person  lawfully  entitled  thereto,  yet  they  never  per 
nutted  Persons  to  search  such  Books  ;  and  they  apprehended,  with  reference 
to  the  duty  which  they  owed  to  the  Public  and  to  the  other  Proprietors  of 
Stock,  that  they  shoidd  not  be  justified  in  so  doing :  that,  haying  made  the 
discloflnre  and  discovery  aforesaid,  the  PlaintiflT  wonld  be  able  to  make  oat 
the  Property  that  the  Testator  was  possessed  of  at  bis  death,  and  wonld  not 
be  deprived  or  defranded  of  his  Share  thereof  by  reason  of  bis  not  being 
permitted  to  inspect  their  Books,  which,  for  the  reasons  aforesaid,  they  snb- 
mttted  he  ought  not  to  be  allowed  to  do ;  and,  for  the  reasons  aforesaid,  they 
insisted  that  they  were  not  compellable  to  set  forth  a  List  of  their  Books  con* 
tainicg  the  entries  in  the  Bill  mentioned. 

The  Plaintiff  having  excepted  to  the  Answer  becanse  it  did  not  contain  a 
Dst  of  the  Books,  and  the  l&itter  baring  over>rnIed  the  eioeption,  the  PUdn- 
tiff  excepted  to  the  Report. 

Mr.  Knight  and  Mr.  Bichner^  in  support  of  the  Exception,  said  that  the 
Bank  of  England  were  not  entitled  to  any  greater  privilege  or  exemption 
tli:iii  any  other  public  Trading  Company:  that  tlicir  Answer  uas  not  j;ut  in 
on  oath,  and  the  Account  set  forth  in  it  was  merely  from  the  statement  of 
their  Clerks:  that  tho  PlaintifTwas  entitled  to  inspect  the  Books 
[  'IQG  ]    containing 'the  entries  mentioned  in  the  Bill,  and,  consequently, 
that  the  Defendants  ought  to  have  set  forth  a  List  of  them,  ia 
order  that  the  Plaintiff  might  move  for  their  production. 

Tho  Attorney-general  and  Mr.  PMUimore,  in  support  of  the  Report,  con- 
ten'ied  that  the  Bank  ought  not  to  produce  their  "Rooks,  for  the  rontons  stat- 
ed in  the  Answer,  and,  Gonsequently,  that  they  could  not  be  required  to  set 
forth  a  List  of  them. 

Th©  Vlrc-Clm7\ceUor  said  that  it  wm  not  pretended  that  there  was  any 
Act  of  Parliament  which  exempted  the  Bank  from  producing  their  Books, 
and  therefore  he  saw  no  reason  why  they  should  decline  to  set  forth  a  List 
of  them. 

Exception  allowed. 


d  by  Google 


CASES  IN  CHAlsOEIiY.  198 


1833. — Strong  y.  ingnun. 


*SzBOva  V.  Inoram.  [  *197  ] 

1833  ;  10th  and  21-st  June,  and  5th  NoTembcr. —  Will. — Construction — Lrqaricf. 

Testator  directed  Trustees  to  sell  bis  Real  and  Pcrsoaal  Eatatc,  and  to  npply  the  Produce  in 
paying  his  Detrti,  and  dw  Le§uici  Aerdm/ier  givta.  The  Testator  afterwards  gave  Lega^ 
ties  by  Codicils,  one  of  wbicb  wu  dely  attested.  Held  that  only  the  Legacies  in  the  Witt 
were  payable  oat  of  the  Real  Elstatc. 

Cumulative  f.ffjnrifs. — Testator,  hy  a  Will  dnly  atte^fpfl,  t^avc  Logaries  to  Tarious  Persona, 
charged  upon  his  Real  and  Fersonal  Eistates,  and  payable  nt  the  end  of  two  years  after  his 
death,  and  he  directed,  that,  If  his  Property  shonM  lie  more  than  saficient  to  pay  the  Lega- 
dec,  th^  should  be  increased  proportionably.  By  an  aaoflalerf  paper,  parporting  to  he  In- 
structions for  ft  Will,  but  admitted  to  Probate,  the  Testator  gave  Legacies  to  munv  of  the 
Legatee?  in  the  Will,  cither  iTidtritliially  or  as  nu  mhrni  of  a  Fnmily  ;  but  the  «iircctions  at 
tu  the  lime  of  payment  and  the  increase  of  tlie  Legacies  were  omitted.  Ucld  that  the 
Legacies  in  dw  nnatiested  'Shsgn  ware  not  snhatllatioaal  for  the  Legacies  ia  die  Will»  hot 
Ctunnlatire. 

BlCHARD  Travebs,  of  Uploders,  bj  his  Will  dated  tho  8th  of  January 
1804,  duly  executed  and  attcstedi  devised  certain  Real  Estates  to  Elizaheih 
Ellen  £kinSf  her  Heirs  and  Assigns,  and  gave  all  bis  other  Freehold,  Lease^ 
bold  and  Copyhold  Estates,  and  all  his  Personal  E.itate  and  E9eot8,  to  John 
Strong^  and  Richard  liobertSy  their  Heirs,  Exocutom,  administratora  and 
Assigns,  apoD  Trust  to  sell  all  his  Estates  and  Effects,  and  convert  the  sane 
into  Money ;  then,  upon  Trust  to  discharge  his  just  Debts  and  funeral  Ex- 
penses, together  with  any  other  Expenses ;  thMf  upon  Trust  to  apply  aU 
ih»  remmnder  towards  the  payment  of  the  Legiieie%  thtreinqfter  by  Urn 
gwen:  first,  to  his  Trustees,  500^  Srpiece,  by  way  of  compensation  for  tbeur 
tronble  in  the  execution  of  their  Trust ;  to  Elizabeth  Ellen  Fkin$ 
the  sum  of  6002. ;  to  Sutannahy  *the  Wife  of  John  Mmtyboiim^  [  ] 
JVonces,  the  Wife  of  UwMford^  and  Peggy ^  the  Wife  of 
JoHf^  Bettj  the  Interest  of  2001.  each,  for  their  lives,  and  after  thmr  res- 
pective deaths,  the  Principal  to  he  divided  amongst  thmr  Children  then  living ; 
to  Sarah,  the  Wife  of  WiUiam  Eyde^  and  Mar  j  the  Wife  of  John  OUly  Jfoiy , 
the  Wife  of  2%omas  Oarland^  and  Audr^^  ^  Wife  of  BoheH  MallUt^ 
200^  each ;  to  John  Lawreneef  200f. ;  to  Menry  CHUe^  100/.,  and,  to  his 
Sisters,  the  like  Sum  of  1002.,  to  he  equally  divided  between  them.  And 
the  Testator  gave  2002.  equally  between  the  Children  of  Jane  who 
married  at  Siehmond,  and  whose  mmden  name  was  Lamrenee;  1002.  to 
Anne  Lamenee;  1002.  to  J<wm,  the  Wife  of  Thomat  Cook;  1002.  eaeh  to 
lUehard  Qiil  and  Buibert  CHU^  Sons  of  flie  late  MaUhew  QUI;  5002.  to 
Sohert  JRoberUf  of  Gonedl;  502.  each  to  the  Children  of  the  late  WilUam 
Itoherte^  of  BHM;  to  the  Wife  of  Sewy  Bi^ardey  the  Interest  of  2002. 
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for  her  life,  and,  after  her  death,  the  200/.  tu  bo  diviJcd  efiually  betwcea 
her  Children  ;  to  Grace.  Roberts^  ISOOl.  ;  to  Mrs.  Fanni/  liohcrU^  bijOL  ; 
50/.  each  to  Richard  Sabine,  Thomas  Subine,  St/denham  Sahine,  and  Affties 
Tauhton,  the  Wife  of  Thomas  Taunton  ;  to  guch  of  the  Sons  of  John  Burt 
as  should  be  living  at  the  Testator's  decease,  50/.  each,  and  a  further  Sum 
of  200?.  ty  Thomas*  Q.  Dart,  Sou  of  Mn  Burt;  to  ^wn  Way^  daughter 
of  Gt'ort^e  Burtj  100/.  ;  to  Jush.  Bowrwf/,  Genrgc  Bowring,  El\zal,  ih 
Weaver^  and  JSIary  Gtntje,  50/.  each  ;  to  Jant  uixe^  100/.  ;  to  John  Axe., 
juD.,  20/.  ;  to  John  Strickland,  20/.  ;  to  Captain  Jngram,  one  hall  of  the 

Testator's  Wines  and  Spii  iiuous  Liqours  ;  to  John  Sutherland, 
[         ]    Tiivijias  Suulhcomb,  and  Thomas  Knight,  100/.  each  ;  to  tho 

Rev.  Ruhtrl  Hunta\,  Ocorge  Knight,  and  Edward  Balbj,  10/. 
cacli  ;  to  his  (ti>c  Testator's)  Servant,  ElizabHh  Bagg,  100/.,  and  tho 
further  Sum  of  10/.  for  Mourning  ;  to  his  Servant,  John  Budden,  ijOl.  and 
tlie  further  Sum  of  ul.  for  Mourning;  to  his  Servant,  John  Gill,  acoT>{)letO 
Suit  of  Clothes  ;  to  Henrg  Gale  201.  ;  to  Georrjp  Ifart,  50/. ;  to  tlio  Vicar 
of  LoJers,  10/.,  if  not  resident,  to  the  Curate  at  tiie  time,  for  a  Sermon  oa 
on  the  Sunday  aft"r  the  Testator's  burial ;  to  the  Clerk  of  Loders,  two 
Guineas.  The  Testator  then  directed  vhere  he  was  to  be  buircd  ;  and  af- 
terwards gave  to  tlie  Kev.  Samuel  Strong,  200/.  ;  to  B'>hrr^  Strong,  Flizch 
he.th,  Maty,  and  Grace  Strong,  equally  to  be  divided  amongst  them,  the 
Money  that  the  Testator  bad  sold  Hahtock  and  Bonvill  Estates  for,  as  they 
iv^re  the  next  Heirs  to  it ;  to  Thomas  Marsh,  10/.  ;  to  his  Servant  John 
Bagg,  a  complete  Suit  of  Clothes ;  to  EUtabeth  Hideout,  50/. ;  to  the  Chil- 
dren of  tho  late  Sarah  Sawklns,  equally  to  b«  divided  amongst  them,  200/. ; 
to  Henry  Hine^  20/. ;  to  Jolm  Axe,ym.y  in  Trust,  100/.,  to  lay  out  102. 
annually,  in  Fire  or  Bread  for  the  Poor  of  Loders,  \rhichever  should  be 
judged,  by  tbe  Vicar  and  himself,  to  be  the  most  waotedi  the  Money  to  re- 
main in  John  Are't  hands,  which  he  was  to  have  the  use  of  for  his  trou- 
ble ;  to  the  Vicar  and  Churchwardens  of  Netherbwry^  10/.,  to  be  given  in 
Bread  to  the  Poor.  The  Testator  then  gave  the  other  half  of  his  Wines 
and  Sjorituous  Liquors  to  Mrs.  Roberts,  and  Mrs.  £kins,  equally  between 
them,  with  a  Hogshead  of  Strong  Beer  each  ;  and  to  MitaUth,  tbe  Wifo 

of  William  Davis,  200/.  ^<  If  I  should  have  omitted  any  one  of 
[  *200  ]   ray  First  of  Kin,  either  on  my  "Father  or  Mother's  side,  and  not 

have  left  any  Legacy  to  them  or  their  Children,  my  wilt  is  that 
they  shall  have  200/.,  the  same  as  the  others  of  the  same  kindred  have  had 
given  them  by  my  Wilt.  I  do  direct  that  my  Trustees  shall  not  be  obliged  to 
pay  the  Legacies  till  two  years  after  my  death,  withotit  tho  Property  is  sooner 
disposed  of.  If  tbe  I^egacies  given  should  be  found  to  exceed  my  Property, 
i^y  will  is  that  a  proportionate  abatement  shall  take  pbot  on  each  Legacy 
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that  I  have  given  ;  on  the  contrary,  if  it  should  exceed  it,  to  have  ihe  like 
proportion  added  to  each  Legacy.  And  I  appoint  the  said  tJohn  Strong 
and  Richcat d  JMerts  joinL  KxqquIqi^  in  Trust  of  Lbia  ilj  iuiit  VViii  aud  Tes- 
tament." 

The  Testator, by  an  unattested  Codicil,  dated  January  ISOo,  bequeathed 
6/.  a  year  to  John  Gilly  sen.  f  r  his  life,  to  be  paid  by  his  Trustees  John 
Stroyiij  and  Jlichard  Roherts :  and,  after  giving  directions  respecting  the 
settling  of  an  account  between  himself  and  Mr.  Richard  Rohtrts^  ho  bequeath, 
ed  to  his  Servants,  Elizabeth  Bagg  and  Lgria  Ilamfordy  certain  articles  of 
Plate  and  Household  Furniture,  with  a  Legacy  of  20^.  to  the  latter  ;  to  Mrs. 
Fanny  Roberts,  his  Tea  and  Dessert  Spoons,  and  a  quarter  part  of  his  Winet 
and  Spirituous  Liquors  ;  and,  to  Mrs.  Ekins  the  other  quarter  part  and  a 
Silver  Tankard ;  to  Mary  Sutherland,  a  Gold  Watch  and  Chain  and  100^. ; 
to  Sutannah  ffonniboumty  the  part  of  the  Dwelling-House  tJiat  she,  then  lived 
tft,  with  half  the  Plot  and  the  whole  of  the  Garden  adjoining  and  to  her 
Daughter  AvdrtB  Clarke  the  other  part  of  the  BwelHog,  the  Garden  adjoin* 
ing,  with  half  Ihe  Plot ;  to  nomat  Banger,  101. ;  to  John  CfiU, 
jun.  the  whole  of  what  he  might  *owe  to  the  Testator  at  his  de-  [  *201  ] 
cease,  and  likewise  a  House  and  Orchard  in  the  occupation  of 
John  Bagg  ;  to  WiJtUam  Hgde  what  he  might  owe  to  the  Testator  at  his  de- 
cease ;  and,  to  his  Son,  l^thard  Hyde,  the  House,  Orchard  and  Garden 
oconpied  by  J,  Sgmu ;  and  to  J.  Sanfftrd^M  eldest  Son,  the  Honse  and 
Orchard  in  the  occupation  of  Ann  Mathtm* 

At  the  foot  of  the  Codicil,  the  Testator  wrote  as  Callows  ^-<- 

"  Wednesday  Evening,  0th  January  ISOo. 
*'  iV".  B.  This  is  not  ^o\:c  on  with,  but,  so  far,  my  wish  is  Ctbough  not  sign- 
ed} that  all  on  this  Paper  be  ratified  and  confirmed  by  whom  it.  may  concern, 

"  Bu^d  SVavsrf." 

The  Testator  made  another  Codicil,  dated  tho  26th  of  June  180G,  which 
was  duly  executed  and  attested ;  and,  after  reciting  that  Ellen  Ekins  had 
died  since  the  making  of  his  Will,  he  directed  that  the  Estates  and  Legacies 
thereby  g^ven  to  her,  should  sink  into  his  Residuarj  Estate ;  and  he  revoked 
the  Bequest  in  his  Will  to  BUttAeth  Strong,  Mary  Strong,  and  Grace  Strong^ 
of  the  Monies  for  which  his  Lands  at  Hahtoek  and  BonvtU  sold  for,  and 
gave  such  Mouies  to  their  Brother,  Robert  Strong;  and,  to  Blkabethy  Marg^ 
and  Grace  Strong,  200/.,  equally  to  be  divided  between  them ;  100/.  to 
Samuel  H  ay ;  and  to  Eenry  Way^  Son  atSamitd  Wag  London,  100/. ; 
to  WilUam  Wag  and  Mrs.  Sarrvngtan,  tho  Brother  and  Sister  tiSamnd 
W(^^  60/.  each ;  to  EUxdbeth  Bagg,  100/.  more  than  he  had  g^ven  her  by 
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his  Will ;  to  Thomas  Sabine,  the  further  Sum  of  100/.,  m  consid- 
[  "202  ]    eratlou  of  the  trouble  he  had  "taken  abouL  the  Testator's  concerns. 

And  ho  gave  the  share  of  his  Wines  and  Spirituous  Liquors,  which 
he  had  given  by  his  Will  to  FAlenEkxni^  to  Mrs.  Fanny  JUoberU  m  addi(k»i 
to  what  was  therein  Lnven  to  her. 

The  Testator  mu  ic  a!i'<ther  Codicil  or  Testamentary  Paper,  not  dul/  at- 
tested, which  was  as  follows  : — 
An  account  of  Michard  Traver^B  lielatioDfl : 

X. 

John  Strong  1,000 

Samuel  Strong  1,000 

Mrs.  Davis  and  Children  1,000 

John  Burt's  Children  1,000 

Bowring  Family   •  1,000 

Sabine  family  (Mr.  TauntoD,  under  Trust}      ...      150  each. 
Way  family,  in  London  400 
Richard  Robert's  Children,  of  Burton      ....      200  each* 
Robert  Robert's  Children,  of  Gorwell       ....  1,000 
Mrs.  Richards  (under  Trust),  to  be  equally  divided  at  her 

death,  between  her  two  Children  1,000 

Mrs.  William  Roberts  and  family  at  Bristol,  to  be  divided  - 

between  her  Children  after  her  death     ....  1,000 

Richard  and  Robert  Gill   500  eaeh« 

Susan  Honejboom  and  family  and  the  House  and  Plot  she 

lives  in.  -  QQQ 

Sarah  Hyde  and  Faniily  1,000 

Fanny  Handsford  (in  Trust},  and  Family  •      .      •      .  100 

Molly  Gill  and  Family  1,000 

Captain  Lawrence,  Kxeter  500 

Mrs.  AnivKnigbt,  of  Burton  ....  100 
[  *203  ]      *Pegg7  Beet,  late  Jenny  Lamnoe's  two  Children  in  Lon- 

don,  if  living.  50  each. 

Henry  Gibbs  800 

John  Hallet,  of  Slupton  400 

Henry  Gibbers  two  married  Sisters  .... 
Henry  Gibb*s  maiden  Sisters        ....       -     25  each. 
Henry  Gibbs,  sen.  of  Bradpole       .      *      .      .  -10 
John  Sutherland's  two  Children,  William  -       .      .  . 

and  Mary  25  each. 

Mrs.  Cooke,  of  Neddlecombe  100 


Digitized  by  Google 


CASES  IN  GHANCBaT.  HH 


^  _ 

Josh.  Way,  jun.  Son  of  Ana  Burt       •  200 

John  Budden,  lace  Servant   100 

John  Axe  ,      •      .  100 

Betty  Bagg,  300/.  to  her  own  sole  use,  - 

Henrj  Galo,  of  Upton  20 

Mary  Sawkin8        -        •  -      -      -      -       -  100 

Poor  of  Uploders,  -       -      -      -.-  -60 

Poor  of  Loders  -       -  .•«-.50 


Clerk  of  the  Parish  •        -  5 

"These  are  the  instmctions  ^iven  by  Richard  Tracers  to  (jtile»»  2lu99ellf 
to  make  his  Will  bj  to-morrow  moruiu^  :  July  iha  27th,  1813. 

«  Richard  Traveri.'* 

The  Testator  died  on  the  28th  of  July  1813,  and  a  Suit  having  been  in- 
stitated  for  the  administration  of  bis  Estate,  a  Report  was  made,  by  the 
Matter f  m  the  course  of  tiie  Cause,  finding  that  the  Legatees  to  whom  Leg- 
acies were  given  by  the  Will,  and  also  by  the  two  Codicils  of  1805  and 
1806,  and  the  Testamentary  Paper  of  1813,  were  entitled  to  all  the  Leg- 
acies thereby  given ;  and  that  none  of  the  Legacies  g^ven  bj 
£  *24  ]  either  of  the  Codicils  or  by  the  Testamentary  Paper,  was  a  *sab* 
stitntioD  for  any  Legacy  given,  by  the  Will  or  by  the  other  Instm- 
meiits,  to  the  same  Legatee ;  that  the  Codicil  of  1805,  and  the  Testamentary 
Paper  of  1813,  not  having  been  executed  so  as  to  pass  Beal  ESstates,  and 
the  whole  of  the  Stock  in  Court  in  ikt  Cmiss  having  onicn,  wkoU^fJrom 
CAs  Tniator^t  Real  EtitaUB^  the  Legatees  named  in  these  two  InstrnmentSy 
were  not  entitled  to  any  part  of  each  Stock.  '  • 

There  being  no  IHmds  for  payment  of  the  Legacies,  except  the  Stock  in 
Court,  one  of  the  Legptees,  who  was  named  m  the  Testamentary  Paper  alone, 
took  ezceptionB  to  llie  Beport,  insistiDg  that  the  MmUt  ought  to  hi»Te  re- 
ported that  the  Legacies.heqiieathed  by  the  second  Cotfeil  and  by  the  Tes- 
*  tamentary  Paper,  were  payable  ontof  the  Fnnds  in  Court :  that  the  Leg- 
•ey  i^Ton  to  any  Leg^ee^y  the  Testamentary  Paper,  was  in  snbstita^on  of 
the  Iieg^y  or  Legacies  gi?en  to  the  same  Legatee  by  the  WOl  or  by  the 
Codicils,  or  either  of  them:  that  the  Leg^es  given  by  the  Testamentary 
Paper  to  tlie  iSMins  Family  and  to  the  Brnnng  Family,  were  respectirely 
in  snbstitntion  for  the  LegiMies  giyen  by  the  Will  and  second  Codicil  to 
SiU^ard^  TkmoB^  and  /^fdtnham  Sabine  and  ^^s«  2litmlofi,  fomeily 
4^n«t  SMm^  and  to  jmd  Chvrgt  Bowringf  SfiatilbtA  Wlumr,  Cw- 
meriy  JBUMoMh  Bmring,  and  Jfoiy  Chng^,  ftrmeriy  Mvg  B9ming>  The 
Bnepticiis  ttien  proceeded  to  point  cut  dher  Instances  in  which  Legktees 
in  the  Will  took  L^gaciw  nndsr  the  Testamentary  Paper,  either  na  indifid-  « 
TL  78 
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uals  or  a3  members  of  [\  Family,  mid  to  insist  that  the  latter  were  m  substi- 
tutioQ  for  tho  fomer ;  auJ  tlio  last  Exception  contended  that  the  Testnmenta- 

rj  Paper  was  iutcnded  to  operate  as  a  revocation  of  iho  sevci&l 
[  *20o  ]    Legacies  'ji^ivca  bj  the  Will  and  Codicils,  to  all  ilic  Legatees 

tlicrem  iiamed. 

The  Attorn ei/'^eneral,  Mr.  Knight,  Mr.  Itolfe^  Mr.  iVortoii,  Mr.  BellatMf 
and  Mr.  Iteijiwlds  in  support  of  the  Excuptions  : 

Tho  Master  cannot  be  right  in  holding  that  the  Legacies  giveii  by  the  at- 
tested Codicil  are  Charges  on  the  Land,  and  that  the  Legacies  given  by, 
the  unattested  Codicils  are  not  Charges  on  the  Land.  The  attested  Codicil 
contains  no  ^7ords  to  charge  the  Land  ;  it  merely  gives  Legacies  ;  and,  con- 
seq  iciu.y,  the  distinction  which  the  Master  has  drawn  between  the  attested 
and  the  unattested  Codicils,  cannot  be  supported. 

The  Testator  has  devised  all  his  Real  and  Personal  Estate  to  Tmsees,  in 
Trust  to  sell  and  convert  the  same  into  Money,  and  then  upon  Trust  to  dis- 
charge his  Debts  and  Funeral  Expenses,  and  to  apply  all  the  reminder 
towards  tho  Payment  of  the  Legacies  thereinafter  by  him  given ;  and,  at 
tiic  conclusion  of  his  Will,  he  directs  that,  if  the  Legacies  aro  not  sufficient 
to  exhaust  the  fund,  they  shall  bo  increased  proportionably.  He  has,  there- 
fore, converted  his  Real  Estate,  out  and  out,  into  Personalty,  and  has  given 
a\say  tho  whole  in  certain  definite  Legacies.  By  the  Testamentary  Paper, 
ho  has  done  nothing  but  modify  the  Legacies  which  ho  had  before  charged 
upon  the  mixed  Fund;  and,  coiiaGquontly,  the  Legacies  given  by  that  Paper 
(although  it  is  unattested},  are  Charges  on  tho  Land.  The  Attor- 
£  *206  3    nty-general  v.  Ward  {a)  :  Buroiiry.  *JMotteux  (i)  ;  Ktnntil  v. 

Ahhott  (e)  /  MaugJtam  v.  Mason  (d)  ;  Qreen  ?.  Jackson  (e)  ; 
Jacicmn  v.  Jackson  (/). 

The  Testamentary  Paper  appears,  on  the  face  of  it,  to  have  been  intended 
to  be  a  substitution  for  tlie  prior  Instruments.  When  we  look  at  the  heading 
and  at  tho  conclusion  of  it,  and  wlicn  wo  see  that  most  of  iho  Loffntees  in 
the  Will  and  Codicils  are  entitled,  either  as  individuals  or  as  mcuiU  rs  of  a 
Family,  to  Legacies  under  it  is  it  possible  to  say  that  the  Testator  did  not 
intend  it,  to  comprise  all  his  Testamentary  Dispositions,  but  that  he  merely 
meant  to  make  additions  to  his  Bequests  ?  The  Gifts  to  Uman  Honeybovrn 
and  to  the  Clerk  and  Poor  of  the  Parish  especially,  show  that  the  Testator 
intended  the  Testamentary  Paper  to  be  a  substitution  for  tho  Will  and  Cod* 
icilfl.   Mmming  t.  Qurrey  (j/);  jt'raserv*  Bjfng  (k), 

(a)  3  Tel.  nr.      (b)  1       890.  See  1  Sim.  &  Sto.  S92 ;  note  ((f).      (c)  4  Yes.  Ml. 
(<f}l  ▼.AB.410.  iS»4l7.        (e)SB«iiai.  (/)1Cm.M. 
(9)  S  6im,k  BtKL.  31 1.  Tbe  Decree  was  iaOinaid  l|f  iKBMIt  tQIM^  t  BUgkXfoW  fliVk 
479.  (A)lfi«S,&Mrln^90^ 
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Sir  JB,  JSagdrntf  Mr*  P^p^f  Mr.  Jtrm^  MidMr*  BudaU^  in  svpport  af 
Ike  Report: 

Ib  this  OiM  thcM  is  no  eoDTortMNi  of  liie  Btal  Sitato  out  and  out ;  hat 
thoro  isy  simply,  a  oonfonioii  Ibr  iho  Borsoos  nbo  tsfce  widor  the  WilL  If, 
bovtfor,  tlioro  wore  a  oonverrioii  oat  tnd  out,  ffao  prodaoo  oonld  not  be  dis* 
posod  of  by  on  imittostsd  OodioiL  19m  wbolo  of  it  isodiaiisted 
by  ft  WiU  duly  ^attested.  £aMmr.€MHtk(i)  f  mepetT.  [*207] 

(Dio  Osss  of  tbo  AU$rmy  gemMii  T.  Ward  does  not  apply ;  for  the  Tes- 
tsnonlaiy  Pspor  croatos  new  Legacies ;  it  does  not  merely  substitute  one 
Legatee  Ibr  anotber. 

The  ViOfrCHANOitLLOR : 

In  this  Case,  the  Testator  by  bis  Will  (which  has  been  declared  to  liave 
been  well  proved),  after  disposing  of  a  cei-t^iin  portion  of  his  i'rcehold  V.sr 
tate,  devised  as  follows  :  "And,  as  to  all  my  other  hreehold,  Loasciiuld  and 
Copyhold  Messuages,  Lands,  Tenements,  liereditamenta  and  i'iuuiiSLS,  with 
the  Appurtenances,  and  all  my  Personal  Estate  and  Effects  whatsccvor  and 
wheresoever,  I  give,  devise  and  bequeath  the  same  unto  my  Priends,  John 
Strong  and  Richard  Roberts^  their  Heirs,  Executors,  Administrators  and 
Assigns,  upon  Trust  that  they  my  said  Trustees  and  their  Heirs,  do,  with  all 
convenient  speed  after  my  decease,  sell  all  my  Estates  and  Effects  and  con* 
vert  the  same  into  Money ;  then  upon  Trust  to  discharge  all  my  just  Debts 
and  Funeral  Expenses,  together  with  all  other  Expenses  ;  then  upon  Trust 
to  apply  all  the  roniiiiuder  towards  the  Payment  of  my  Legacies  hereinafter 
by  me  given."  And  then  he  procccdd  to  give  a  variety  of  Legacies  :  and, 
at  the  end  of  the  Will  thcro  arc  these  words  :  "  And  T  direct  that  my  Trus- 
tees shall  not  bo  obliged  to  pay  the  Legacies  till  two  years  after 
my  death,  without  the  Property  is  sooner  disposed  of.  If  the  'Lega-  [  '208  ] 
cics  given  should  be  found  to  exceed  my  Property,  my  Will  is 
that  a  proportionate  abateaent  shall  take  place  on  caob  Legacy  that  I  have 
given  :  on  the  contrary,  if  it  should  exceed  it,  to  have  the  like  proportion 
added  to  each  liCgacy."  The  Testator  then  made  a  Codi<»l  of  the  0  th  of 
Jamnry  1806,  vbiob  was  unattested,  and  by  that  he  gave  some  small  pccu. 
niary  and  several  specific  Legaciea:  be  tbea  vade  a  Codicil  of  the  26th  of 
Juue  1806,  which  waa  duly  attested :  subsequently  he  made  what  is  called 
a  Testamentary  Paper,  which  was  admitted  to  Probate  by  the  Ecclesiastical 
Court,  but  which  is,  obTSomly,  an  incomplete  instrument.   At  the  foot  of 


tbia  Paper,  the  Testator  wrote  tba  lollowiag  HOfda:  These  are  the  instruo* 
iiooi 0Tea  by  ii<dM  TWmrtto  Ma  RmM  to  make  bis  WiU  by  to- 


(t)  8  Vcj.  481. 


ih)  ISTes.  1S«. 
(11)1  Bra.  C.C.  sot. 
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moROw  monuttg.'*  Die  Paper,  however,  ooDtaine  notlimg  bat  wlut  the 
heading  of  it  denotes,  namolj,  aa  Mootint  of  the  Tettator'e  ReMene,  with 
various  Sons  set  oppodto  to  their  names.  This  Paper,  baTing  been  admit- 
ted  to  Probate,  may  operate  upon  Uie  Testaior^s  PetBonal  Estate  ;  and  it 
has  been  eontended  that^  iaasmneh  as  a  gieat  namber  of  Persons  are  named 
in  it  whose  names  are  finrnd  in  the  Will  and  Co^oils,  the  Legacies  which 
are  g^rea  by  it  were  meant  to  he  snbetitutional  for  the  Legacies  which  are 
given  by  the  Will  and  Codicils.  Btit  it  is  ohs«nrahle  that,  in  many  instances, 
the  Legacies  whieh  are  giTon  by  the  Testamentary  Paper,  are  not  given  to 
the  same  Persons  as  are  named  in  the  Will,  but  are  g^ven  in  words  that  may 
extend  to  other  Persons  than  those  who  are  entitled  to  take  as  Legatees  in 
the  WiU,  as,  for  instance,  .the  words  *^  Family,  CUIdren,  Sisters,''  are  some- 
tunes  used. 

[  *209  ]  If  it  were  alUmshle  to  indulge  in  oonjectnre,  one  cannot  but 
snppose  that  the  Testator  did  intend  to  make  a  new  Will ;  but  it 
is  obviora  that  tiiis  Paper  is  in  so  complete  a  atate,  that  it  cannot  be  taken 
as  a  WilL  It  appoints  no  Exeeators*  and  makes  no  disposition  of  the  re- 
sidoe- 

It  appears  that  the  Personal  Estate  has  been  ezoeedingly  deficient,  and 
tiie  only  Fond  whieh  remains  to  be  ^vided,  is  a  fbnd  which  has  arisen  from 
the  Testator's  Beal  Estates.  Several  Ezcep^ons  hare  been  taken  to  the 
Jf<wtcr|s  Report,  the  general  purport  of  which  is  that  the  Mauer  has  done 
wrong  m  finding  that  the  Legacies  given  by  the  Testamentary  Paper,  are 
not  substitutional,  hot  camdative  Legacies.  When,  however,  the  Testa- 
mentary  Paper  is  contrasted  with  the  Will  and  Codicils,  it  does,  I  think,  ap- 
pear  that  I  am  not  at  liberty  to  say  that  the  Legacies  given  by  that  V.^i^r, 
were  intended  to  be  sabstitntions  for  the  Legacies  given  hy  the  preceding 
Instruments.  In  Cases  where  tiiere  have  been  slight  variations  onlj  be- 
tween  the  Legscies  given  by  a  WUI,  and  those  given  b  v  a  subsequent  In- 
stmment^  the  Court  has  held  that  Ihe  latter  were  meant  to  be  substitutions 
for  the  fonner.  But,  in  this  Case,  there  is  a  manillst  difference  between 
the  Iisi^ies  g|ven  by  the  Will,  and  the  Legacies  -ivcn  bj  the  TesUmentary 
Paper. ^  In  the  first  place,  the  Clause  at  the  end  ot  the  "wiU,  has  the  effect 
of  mskmg  every  Legatee  who  is  named  in  it,  take  a  further  Sum  of  Money, 
in  proportion  to  the  amount  of  his  Legacy,  out  of  the  clear  residue  of  the 
Tsstator't  Beal  and  Personal  Estate,  provided  it  should  be  found  more  than 
sdBcient  to  pay  the  Legacies.  That  Clause,  however,  is  not 
t  '210  ]  found  in  the  Testamentary  Taper.  In  the  next  place,  'the 
Paper  operates  upon  the  Personal  Estate  onlv,  but  the  Will  ope- 
tatssnpon  the  IVeehoId  and  Copyhold,  as  well  m  the  Personal  Estate. 

Again,  in  fhe  Testamentary  Paper,  no  time  n  ej^prtssed  for  the  payment  of 
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Ihe  Legacies,  and,  conscqaentlj,  they  all  would  be  payable  at  the  end  of  one 
JMT  after  the  Testator's  death ;  whereas,  by  the  Will,  the  Testator  baa 
directed  that  the  Trustees  shall  not  be  obliged  to  pay  the  Legacies  till  t;To 
yeaia  after  bis  death,  irithont  the  Property  is  sooner  diapoeed  of.  The  Per. 
iona  who  aio  named  to  take  as  Legatees  by  the  Testamentary  Paper,  cannot 
take  their  Legaeiei  as  charged  npon  the  Freehold  Estate ;  for  the  Testator 
has  eipressly  direetsd  that  the  Sarplos  of  the  whole  Fnnd  arisbg  from  the- 
Sale  of  his  Freehold  and  Gopjhold  and  Personal  Bstate,  which  shall  remain 
after  the  payment  of  fiis  Debts  and  Lsgades,  and  Fnneral  Expenses  and 
othsr  Expenses,  shall  be  appfied  towards  the  payment  of  his  Legacies  there- 
inafter by  him  jpTsn.  If  there  eonld  have  been  any  doubt  npon  tikis  point, 
the  matter  has  been  pat  at  rest  by  the  deeinon  in  the  Case  of  Bonmr  t. 
JBonner  (n) ;  and  also  by  the  deeimon  in  MmmU    Padber  (o). 

My  opinioo  therefore  is,  witfaont  entering  into  the  minnte  questions  which 
wo  raised,  as  to  a  great  nnmber  of  these  Legacies,  by  exceptions  adapted 
to  them  severally,  that  there  is  no  pretence  for  saying  that  the  Legsoies 
IpTon  by  the  Testamentary  Paper,  are  snbstitntions  fbr  the  Legacies  i^ven 
by  the  Will  and  Coiticils.  The  consequence  is,  that  the  Exceptions  mnst  be 
OTer>niled. 


*Habbison  V,  Bon>Biii.*  [  *211  ] 

ISSS :  ISUk  JaBe.->Aece<va-. 

▲  Rcedm  who  htdbaea  diidnittd,  did  not  pi^  itt  fall  BdaoMM  ibe  daj  flanA  bj  the 
Ordered  tlut  ho  ilioaldpaf  in  tho  Mni^  and  also  Iho  ■moont  allowed  fiir  fail  Salaiy,  with 
Intefett  * 

A  BioBrrBB  appointed  in  tins  Csioss,  was  ^Ksebsigsd  by  an  Cider  of  the 
16th  of  Febniaiy  1882.  The  JUattm',  by  his  Certificate  dated  the  16th  of 
April  1888,  found  the  Balance  doe  from  llie  Beemm  on  the  16th  of  Febu- 
ary  1882,  (after  aUowbg  him  81.  7s.  6i7.  for  his  Salary)  to  be  189{.  lis. 
5d* ;  and,  in  pnrsnance  of  the  General  Crder  (a),  the  Ifostsr  appointed 
the  7th  of  May  1888  for  the  payment  of  the  Balance  into  Coort. 

The  BeceiYcr  not  havbg  paid  in  the  Balance,  a  Motion  was  made  that  he 
miglit  be  ordered  to  pay  in  the  same  and  also  the  amount  allowed  I6r  his 
Salary,  together  inth  Literest,  on  both  Soma,  at  Five  per  Cent.,  from  the 
day  appointed  by  the  MuUtf  and  that  he  mi|^t  also  be  cvdeied  to  pay  the 
Costs  of  the  Motion. 


(»)  13  Vc«.  8-9, 

(a)  &iOrd«n  m<7h«&Ctry  ;  Ed  Beamet,  461. 

•  Ex  ReUuiotf  Mr.  Biametx, 


(•)  ArnkSSe. 
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Mr.  Beamet^  m  support  of  the  Motion,  referred  to  the  General  Order,  and 
toPaUB  V.  Xei^A<en  (6),  adding  that  the  Court  m^%U>  fellow  tiie  role 
laid  dowtt  fer  the  guidance  of  the  MuUr^  who,  in  ooneeqaenee  of  the  Be- 
ceiTer  having  heen  diaoharged,  coold  not  aot  under  the  General  Order. 

Motion  g^ted 


[  •212  ]  *Ex  Pabxb  Jagkbov* 

1833:  13th  June. — Infant. —  Guardian. 

GaardiAn  appointed  to  aa  Infant  entitled  to  Irccbold  Prupertj  worth  80i.  a  jear,  witboat  a 

Oh  a  PetitioD  by  an  Infe&t  entitled  to  Freehold  Properly  of  the  aannal 
valoe  of  802.  praying  that  hia  maternal  Uncle  might  be  appointed  hit  Guar- 
dian, the  Viee-ChaneeUor  made  the  Order  withmit  a  reference  to  the  Jfiia* 
ter  (a). 

Mr.  Btma  appeared  in  aapport  of  the  Petition. 


BUBSELL  e.  NlOHOIfiON. 

16Sd:  17th  Jane. — Proetice. — New  Orders. 

TbaOfOflnof  tha  Court  are  to  be  eomideffed  m  lejing  down  ^end  ralei,1>«tao«asbilBf 

"  imperative  as  Ibat  they  can,  ooderno  drcanutaatea,  be  departed  from. 
The  time  allowed  by  the  Itth  Order  for  procnrinp  the  Report  as  to  the  in»ufTioicncy  of  nn  An- 
swer, extended,  the  drawing  up  of  the  Order  having  beeu  delayed  by  the  Offices  being  closed, 
and  the  Plaintiff  having,  throogb  inadverlence,  omitttedto  ebtaia  the  MatUr's  Certificate  that 
ftirdier  time  iraiseeeeiary  CO  enable  bin  to  make  Ui  Report 

Motion,  by  Plaintiff,  that  the  time  allo'rveil  by  the  12th  Order  of  1828, 
for  procuring  the  illatt#r'«  Beport  as  to  the  inBaffi<»e&oy  of  an  Answer)  might 
be  extended. 

the  Motion  "vras  supported  by  an  AflSdavit  stating  that  the  Or- 
[  *213  ]  der  of  Beference  was  obtained  on  the  IStb  of  *Maj,  that  the 
Officee  were  then  closed  for  the  recess,  and  did  not  re-open  until 
the  20th,  when  the  Plaintiff  got  the  Order  drawn  up  and  that  the  Plaintiff, 
through  inadvertenee,  neglected  to  procure  the  Master's  Certificate  that 
further  time  was  necessary  to  enable  him  to  make  a  aatia&ctorj  Beport. 
Mr.  Kindersley  for  the  Plaintiff. 

Mr.  Pepyt  and  Mr.  Parker,  for  the  Defendant,  said  that  the  Order  de- 
Glared  the  Answer  to  be  aafficient,  and  left  no  diaeretioit  m  the  Court. 

(6)  18  Yes.  273. 

(a)  6f>e  Er  parte  Whetter.  16  Yes.  266  i  £9  ftrtt  Mm,  I  J.  *  W*  aM{  MmJmt,  I 
Bob*-       i       *^  Setoa  ou  D«mes,  260 
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im— suit  T.  Swl  Grey. 

The  ViCB  Chancellok  : 

The  Ord«n  of  the  Court  «r$  to  be  eoBsldorad  as  laying  down  gonenl 
iqIm,  bat  not  as  being  so  imperative  as  tliat  they  can^  under  no  oironm- 
itaacea,  be  departed  from.  Here  tbe  delay  in  drawing  up  the  Orderi  waa 
earned  by  the  Offioea  being  deeed  for  the  yaeatioii,  and  the  omiirion  to  pro- 
enre  the  31aiUf^$  Certificate  that  farther  time  wea  neeemiy  to  enable  him 
to  make  hia  Beport,  anee  from  iaadvertenoe ;  and,  therefore^  I  think  that 
a  fertnight'a  further  time  ongjit  to  be  aUowed,  on  the  Plaintiff  pajying  the 
Ooataof  this  applieation. 


•£lu8  9.  Eams  Gbet.  [  *214  ] 

tsaa:  llfltJiiae.--*iJMiriiie(M^ 

Ipjunction  granted  to  restrain  the  Lords  of  tha  Tnuurj  ftom  pajing  the  Compensatlott 
nv  n,  ! .!  unler  11th  Geo.  4,  and  1  Will.  4,c  58,  foT  tlw  dBee Bidft Ctoik  in th« Es- 
chequer,  wiiidi  liad  bean  aboliibBd. 

Thb  Bill  which  was  filed  against  the  Lords  of  the  Tieasary,  John  Wa^ 
ton  WcHmley,  R.  Thoma$  and  Sir  Robert  Laurie^  stated  that,  noder  an 
Indenture  of  Co  partnership  dated  the  23d  of  January  182:3,  Halph  EIUm 
the  elder,  the  Plaintiff  John  Ellis,  Ralph  EllU  the  younger,  the  Defendant 
WcHmslty^  and  Thomas  Gorton  carried  on  the  husiness  of  Attomiee,  S> 
licitors  and  Agents  :  that,  during  the  Co-partnership,  Ralph  -BZiwthe  elder, 
held  the  office  of  one  of  the  Side  Clerks  on  the  Plea  side  of  the  Court  of 
Exchequer :  that,  in  1827,  lialpJi.  £lUg  the  elder  and  Jialph  Ellis  the 
younger,  agreed  with  the  Plaintiff  and  with  Walmslet/  and  Gorton  to  retire 
from  the  I'artnership,  and  the  Plaintiff  and  Walmsley  and  Gorton  agreed 
to  form  a  new  Partnership  together  ;  and  that,  hy  an  Indenture  dated  the 
24th  of  October  1827,  and  made  between  Jialph  £ili8  the  elder,  the  Plain- 
tiff, Jtialph  Ellis  the  younger,  and  Walmsley^  and  Gorton^  the  then  exist- 
ing Partnership  was  dissolved,  and  the  (ioodwill  of  the  Business  was  resign- 
ed by  R.  Ellis  the  older  and  H.  Ellis  the  younger,  to  and  in  favour  of  the 
riaintiff  and  Walmsley  and  Gorton  as  Partners  and  for  the  purposes  of 
the  Partnership  thereby  established  ;  and  Ralph  Ellis  the  elder  covenanted 
with  the  Plaintiff  and  with  Walmsley  and  Gortoji  their  Executors  and  Ad- 
ministrators, that  he  would  thenceforward  stand  possessed  of  the  office  of 
one  of  the  Side  Clerks  of  the  Exchequer,  in  Trust  for  Gorion^-vaii  for  the 
purposes  and  benefit  of  the  Partaer^p  by  the  now-etating  In- 
denture agreed  on,  *while  continuing,  and  that  he  would»  when  [  *215  ] 
reqoired bjr  the Pkialiff  and hj  VMmd^tmik  (jIMmi «r either 
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of  them,  and  at  die  expense  of  the  new  Partnership,  procure  Gorton  to  be 
appointed  to  tho  office  in  his  place.  And  it  was  further  agreed  that,  from 
and  after  the  determination  of  the  new  Partnership,  the  office  should  be 
held  in  Trust  for  Walmsh//  and  Gorton  equally,  for  their  joint  lives,  and, 
after  the  death  of  one  of  them,  in  Trust  for  the  Survivor,  or,  while  both 
should  be  living  and  after  the  Partnership  should  be  expired  or  determined, 
either  IValntiley  or  Gorton  might  require  the  office  to  be  sold  for  their  mu- 
tual and  equal  benefit :  and  the  PlaintifF,  and  Wabmlty  and  Gorton  agreed 
with  each  other  to  become  and  ooDtinue  Partners  in  the  business  of  an  At- 
tornej,  Solicitor  and  Agent,  for  the  term  of  Ten  Years  from  the  Slst  of 
August  then  laat^  in  (he  Shares  and  upon  (he  lemiB  mentioiMd  in  (he  In- 
denture. 

The  Bill  further  stated  that  the  Plaintiff  was  a  sworn  Clerk  in  the  Cour( 
of  Chancery  when  the  new  Partnership  was  formed,  andi  therefore,  it  was 
agreed  tha(  Gorton  should  be  appointed  to  hold  the  office  of  Side  Clerk  in 
the  Exchequer,  in  Trust  for  the  new  Partnership^  until  such  office  should 
be  abolished,  which  was  then  expected  to  take  place  Teiy  shortly  and  before 
the  (arm  of  the  new  Partnership  would  expire  :  that,  soon  after  the  com- 
menoement  of  the  new  Partnership,  Ralph  EIUm  the  elder  surrendered  np 
the  office  in  the  Exchcqner^  and  Qmrton  was  appointed  thereto,  and,  on 
that  oceaaion,  Zlbl.  was  paid,  as  a  Fee  on  admission  to  (he  office,  on(  of 

the  new  Par(ner8hip,  and  the  Sum  of  Ten  Guineas  WM  also  paid, 
[  *216  ]    in  each  year,  out  of  the  *joint  Fund,  (being  the  Fee  paid  to  one 

of  the  sworn  Attornies  of  the  Court  of  Exchequer,)  until  (he 
office  was  abolished,  and  the  Fees  and  Emoluments  of  the  office  were  re* 
ceif ed  for  the  joint  use  of  tho  Partneiship :  that  under  a  Proviso  in  the 
Deed  of  October  1827,  Gorton  was,  on  the  80(h  of  January  1830,  dis- 
missed from  the  Partnership,  and,  shortly  afterwards,  WIS  declared  a  Bank- 
rupt, and  the  Defendant  Thomat  was  chosen  his  Assigpiee :  that  the  Plain- 
tiff and  the  Defendant  Walmtlesf  continued  to  carry  on  the  Partnership 
business,  and,  during  the  continuance  thereof,  and  in  July  1830,  an  Act  of 
Parliament  was  passed,  intituled:  "An  Act  for Bogulating  the  Receipt 
and  future  Appropriation  of  Fees  and  Emoloments  roeeivable  by  Officers 
of  the  Superior  Courts  of  Common  Law**  (a),  tod  also  an  Act  intituled : 
"  An  Act  to  Ezplwin  and  Amend  an  Act  for  Bogulating  the  Receipt  and 
Future  Appropriation  of  Fees  and  Emoluments  recei? able  by  Officers  of  the 
Superior  Courts  of  Common  LaV  (V) ;  and,  by  tho  fiist-mentionod  Act, 
it  was,  amongst  other  things,  enaoted  tbat,exeopt  as  thereafter  mention- 
ed, sfery  Peiion  who,  on  the  24th  of  May  1880,  ahonld  havo  held  any 

(a)  11  Geo.  4.  and  1  Will  4,  c  &8,  u.  1,    6, 16. 

(b)  lk%  Will 4, c 3S. 
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^oe  in  or  belonging  to  any  of  the  said  Courts,  in  Fee,  or  for  any  term 
•Uher  for  life  or  years,  or  who  should  then  have  hecn  appointed  to  any  oth- 
er oflBce  or  employment  in  or  belonging  to  any  of  the  sni<i  Courts,  by  virtue 
of  any  right  of  appointment  theretofore  exercised  by  any  of  the  Judrrps  of 
His  Majesty's  Courts  of  Record  at  Westminttter,  should,  forthwith  after  the 
passing  of  the  Act,  make  out  and  render  to  the  Commissioners 
appointod  by  the  Act,  an  Account,  'in  writing,  of  the  Fees  or  [  '£17  ] 
Euiolumcnts  of  such  office  or  cmploytneat  as  therein  mentioned, 
and  such  Coramiaeioners  were  to  ascertain  the  gross  and  net  Annual  Value 
of  the  said  Fees  and  Emuluments,  and  to  certify  the  snme,  uiiiler  their 
bands,  to  the  Commissioners  of  His  Majesty's  Treasury  for  the  time  being  : 
provuled  that,  if  an  v  '^ncli  ullice  or  employment  as  aforesaid,  sliuuM  be  abol- 
ished by  lawful  authority,  everv  Person  who,  under  the  provisions  of  the 
Act,  would  have  been  entitled  to  receive  the  difference  between  the  net 
amount  of  the  Fees  and  Emolnmonts  which  would  have  become  duo,  and 
the  cerlificd  value  of  ^urh  oilice  or  emplovment,  in  case  the  said  office  or 
employment  were  not  abolislicd,  slinnld  be  entitled  to  receive,  durin<;  all  the 
time  for  which  such  Person  was  entitled  to  hold  the  office  or  employment  eo 
abolished,  such  Annual  Sum  as  any  three  of  the  Commissioners  of  the 
Treasury  for  the  time  being,  and  the  Lord  Chief  Justice  or  the  Lord  Chief 
Baron  of  the  Coart  to  which  soch  office  or  employment  might  belong,  should 
fix  and  appoini  as  a  foil  and  fiiir  compensatton  for  the  loss  of  soeb  office  or 
•oaployment. 

The  Bill  further  sfcaied  that,  by  virtue  of  the  said  Ada  of  Parliament  or 
one  of  them,  the  office  of  ^e  Clerk  of  the  Exchequer  was  abolished  ;  and 
that,  on  the  said  24th  of  Maj  1880,  Gorton  held  that  office  for  the  bene- 
fit of  the  Plaintiff  and  Walmsley,  and  the  Compensation  whicli  thereopcn 
was  to  be  awarded  in  lieu  of  the  Fees  and  Emoloments  of  the  office,  bccamo 
Partnership  Assets,  and  liable  to  be  divided  as  sach  on  the  setdbg  of  the 
Partnership  Accounts;  that,  on  llie  abolition  of  ^b9  office,  the  accounts  o^ 
the  Fees  and  ^tnolumenta  icqiured  by  the  Act,  was  made  out,  at 
the  'expense  of  the  Partnership,  by  the  Plaintifr  and  Wahml^ :  [  *218  ] 
tiukty  on  the  Stfa  of  December  1880,  the  Partneiship  between  the 
Plaintiff  and  Waimileif  was  dissolved,  bnt  withont  prejndice  to  tiie  ri^ts 
mmI  interests  ef  the  lespectire  Parties  in  the  Partneisbip  Assets :  that, 
when  the  dissdntion  took  place,  the  amount  of  the  Gompensatbn  to  be 
made  in  respect  of  the  aboHtion  of  the  office  of  Side  Gletk,  had  not  been 
•scertihMd,  and  it  was,  therofore,  agreed  between  the  Plaintiff  and  fFolmt^ 
ley,  that  the  Plaintiff's  xigjit  and  interest  m  the  Compensation,  shonld  not 

affected  by  the  dissolatioa ;  ihat^  after  tiie  dissdatiott,  Walmlei/j  witii 
tin  privity  of  the  Plaintiff  cansed  the  acconnt  cf  the  Fees  and  Emdnment 
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of  the  office  to  be  nuuleoat  at  ibe  joint  6q|»eiiae  of  tbe  PaHaenftdf^  and  ikm 
LoTds  of  the  Treaeuiy  settled  the  Gonpenialioo  finr  tibe  sbofitioB  of  tih* 
office  to  be  the  Aimiial  Sum  of  8002.  payiMe  dnrng  ChHoiC$  life :  that  an 
txforU  statement  irss  made  to  the  Loids  of  the  Tieaewy  bj  Wthmdtjfp 
whereby  it  was  made  to  appear  ths4  th»  GoiapeiiaatiaB  behmfgedyeatoliimi^t 
to  him,  and  to  TJiomaa  as  €hrt9tC$  Asagnee,  m  oooseqaenee  of  whisii  Aa 
Iiords  of  the  Treasury  diieotod  the  Cemponsatioii  to  be  pMd  to  Wahirfy 
and  ThmoB^  to  the  oKdosion  of  the  Plaintiff:  that  the  Plsuitifl^  wte  ha 
discovered  that  it.wss  so  ordered  to  be  paid,  pnsentod  a  Memrial  to  tlia 
Lords  of  the  Treasury,  praying  that  die  paywmt  nifjUk  be  sospended  until 
his  daim  to  a  share  tiiereof  should  be  aseertained :  thafc  the  Lofds  of  the 
Treasury  had  htely  paid,  to  WdhmUif  and  Tkmrnj  2,4001.,  bei^g  the 
amoont  of  three  years'  paymento  of  tiie  SOOl.,  and  that  th^  intended  to 

pay  to  them  tibe  8002.  as  the  same  sbsnld  baoome  diie. 
[  *219  ]      The  BiU  prayed  that .  tha  Fktoliff  mi|jkt  ba  dedaitd  to  ba  od- 

titled  to  one  half  part  of  the  Oompennation  Monay^  fiir  tfeiW^ 
fife,  or  to  snob  other  part  thereof  as  the  Court  shoold  dicaati  and  that  tha 
same  nugbt  be  asoertained  and  paid  to  tha.  Plamtiff  aoeoidiDgly ;  or  Aal 
Hie  Oompensataon  Money  might  be  deelared  to  be  Pavtasnibip  AasaiSi  and 
that  the  Plaintiff  mij^t  be  deerted  to  have  a.  lien  tihafoen  Ibt  what  nig^  be 
ibond  dne  to  bun,  fiom  Walm$l^^9nii  from  QarUm*9  Estate,  on  taking  the 
Partnership  Accoonto ;  and  that  an  aooonnt  mi^t  ba  tata  of  tha  Amaai 
and  growmg  Paymento  of  the  Compensation  Money,  and  that  the  Defend* 
anto,  the  Iiords  of  the  Treasury,  might  be  deoraed  to  pay  tha  sane  and  the 
Arrearn  and  growing  I'aymento  thereof  into  Coort,  to  the  credit  of  a  Oaaaa 
of  mu  V.  Walmle^  (which  had  been  intlitatsd  by  tha^Plaintiff  fer  takiiig 
the  Partneiahip  Accoonto)  or  that  a  Becoivar  »Ubt  be  appottiied  of  tbt 
Compensation  Money,  and  that  toe  Lords  of  iha  TrMMRiry  mi^hiha  iaalra» 
ed  fiom  paying  the  same  to  WcHmley  and  Thomtui 

The  Lords  of  the  Treaatey  demnnad  to  tha  SiH|  fiv:  wwH  if  Eqnity  and 
becaose  they  were  saed.  fhereby  and  made  Pastiei  te«to<M  Mlia  Cfiieiiy 
and  they  were  not  liable  to  beaaad,  in.  rospeot  thcieelk  in>  the  Cent  of 
Chancery,  m  saoh  manner  and  feoa  at  the  ISkMS  bad  ^  hit  Bill  aon^Mni 
ed  agidnflt  them. 

The  AUQrnejf-gMtrai  and  Mr*  ^ray,  in.  8«pp«li  ef  ikt  D«mna» 

rer: 

[  *m  ]  rCfae  Act  of  PhrliaaiantanthoiMMklka  Iiorda^  tha  Tinsniy 
merely  to  fix  the  Compensation  to  be  qada  fer  thnoffisaa  thalh 
may  be  abolished.  It  does  not  poinieit<  tha  PmA  eat  o£  wMeb  tha  Qtm^ 
penaatioa  is  to  be  paid;  nor  dose  it  direct  tha  Lotdaef,  the  TioaaBiy  to  pay 
it  Bot,  aasomiag  thai  the  Loida^aC  4t  Tr^miy  m  to  pc^  thaGonip«». 


Digitized  by  Google 


CASES  IN  CHAiiGEBY.  SSI- 


1888^£Ui«  r.  Eurl  Grej. 

tttiflD  o«l  <f  the  CtnadidftM  tod,  «iiaj  am  not  mmmM»  to  ibis  Coartp 
M  as  to  be  direetod  to  aaake  a  pttyaMol  out  tf  ifcaft  Fand. 
.  U  QMm^w.  Th§  l^rdM  vf  UiB  IVvMry,  a  Oaae  in  thA  EKchaqoery  but 
iviiiok  18  M  repcrted,  the  King,  being  cntilied  to  reeeiTe  a  eeirtalii  S«m  otti 
eC  fte  Goaadideted  Food  in  xoapeot  of  the  dvil  Lift,  granted  a  Pension  to 
a  Party  w^oaaaigned  it.  The  Penaton  was,  afterwards,  revoked,  and  a  new 
one  was  granted  in  Hea  of  It ;  and  the  Assignee  filed  a  Bill  against  the  Lords 
of  the  Treasury,  to  compel  them  to  pay  the  new  Pension  to  hira.  Graham, 
BaroiK  who  delivered  the  Judgment  of  the  Court,  said :  *' This  Bill  pro- 
ceeds on  the  ground  of  the  fundamental  jurisdiction  of  the  Court  over  the 
Consolidated  Fund ;  and  the  purpose  of  the  Bill  is  to  call  on  tho  Court  to 
dispose  of  the  Money  which  has  been  placed  by  Parliament  at  the  disposal 
of  the  King  himself.  Tho  jurisdiction  of  the  Court  of  Exchequer  extends 
only  to  the  reaching  the  Monies  which  come  into  the  Treasury,  while  they 
are  in  tran^tu:  but,  after  Parliament  has  disposed  of  them  and  they  have 
reached  their  (lestinatioTi,  the  jurisdiction  of  the  Barons  ceases  ;  and  here 
the  Kini^  alone  can  order  the  payment  of  the  Money.  The  Money  is  grant- 
ed to  the  King,  his  Successors  and  Assigns  ;  and  the  King  himself  must  be 
sued  by  Petition  of  Right,  if  this  Money  is  to  be  got  at."  * 

*The  8002.  a  year  is  the  creature  of  the  Act,  and,  under  tho    [  *221  ] 
Act,  it  is  ^Ten  to  Mr.  G^or^on,  who  alone  appeared  to  the  Public 
to  be  entitled  te  it.   The  Plaintiff  aaks,  by  his  Bill,  that  ho  may  be  paid  a  * 
share  of  the  Compensation,  or  that  it  may  be  declared  to  be  Partnership 
Assets,  and  that  the  Lords  of  the  Treasury  may  be  directed  to  pay  it  into 
Court,  to  the  credit  of  the  Cause  of  Ellis  v.  WakmL^.   But  what  have . 
the  Lords  of  the  Tfetmry  to  de  ifith  this  ?    They  are  merely  the  organs 
fay  which  the  Reyenne  ef  the  eovmtiy  is  to  be  diapeeed  of,  and,  as  bein^ 
Pablie  Offieefa,  tUa  Court  eaa  have  no  Joriadietion  over  them.  PrUUi^  v. 
Bate  (e). 

Mr.  SSnier^  in  aoppmrt  ef  ibe  BOI : 

The  offee  of  8ido  Qeil:  ia  the  Ezdheqner,  did  not  Ml  within  the  previa* 
1008  of  tihe  6  l(  6  Bdw.  6,  o.  16,  againat  the  buying  and  aeUing  of  offiees ; 
therefore  the  deafing  with  it  was  net  illegal  (d^)' 

We  do  not  ask  the  Ooorfc  to  dureet  any  payment  to  be  made  oot  of  tho 
Oonaolidated  F^d.  Tho  800/.  a  year  ia  an  aaeertained  Snm  whieli  itas 
been  direotod  to  be  paid  nnder  the  aaneiion  of  an  Aot  <^  Parfiamont.  There 
is  no  discretion  to  be  ezereised  or  responaibility  to  be  ineorred  reapeoting 
the  payment.  The  payment  of  a  Penaion  granted  Ifj  fto  Crown,  depends, 
from  year  to  year,  on  the  pleasure  of  tibo  Grown.  The  Act  is  a  Pnbfie  Aot, 

(c)  3  Mcr.  86. 

(<2)  ^  3  CruiM'i  D%.  ieo,«rMt.taiHadh4lieC!MwlidilHfe  aiif«n«edsrlUsAct,are 
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and,  1ih«refoi««  U  was  iMi  neeesssry  to  sUte  iil  its  proflriont  in 
[  *222  ]   the  BilL  It  is  to  be  infbmd,  from  'thosa  fffOfiriMW,  tbat  the 

Lords  of  tlie  TreaBory  ars  to  make  the  payment :  and,  moreoTor, 
the  Bill  chai^  that  thej  have  paid,  and  intend  to  oontinoe  to  pay  it.  It 
is  not  discretionary  in  the  Lords  of  the  Treasniy  either  to  make  or  to  with- 
hold the  payment :  they  are  not  made  Parties  to  the  Bill  as  Pnbfio  Funo- 
tionaries,  bnt  as  mere  Stakeholdere  of  the  Fund ;  and,  in  that  eltaracter 
there  con  be  no  objeotioo  to  their  being  restrained  from  maldng  the  payment 
as  they  ha?e  hitherto  done,  natil  the  rights  of  the  opposing  Claimants  bate 
been  detormined. 

The  Commissioiiers  of  Woods  and  Forests  are  Pablic  OSoen ;  and  yet 
the  Court,  in  a  reeent  Case,  granted  an  injonction  against  them  (e). 

.    The  VlCK^SANOBLLOB : 

There  is  nothing  stated  in  the  Rill  to  show  that  the  ofiioeof  Side  Clerk  in 
the  Exchequer  is  an  office  eooeeming  the  administrato  of  jostioe,  within 
the  meaning  of  the  Aet  of  Edward  6,  or  that  it  is  inoonostent  with  publio 
poliey  that  thisConrt  should  take  notice  of  any  dealingi  between  individaala 
respectiog  soch  an  office ;  and  the  Court  is  not  at  liberty  to  sndalge  in  snr* 
mises  Is  to  the  nature  of  the  office. 

It  does  not  appear  from  those  parts  of  the  Act  which  are  set  forth  in  iht 
Bill,  nor  is  it  plainly  expressed  in  the  Act  itself,  in  what  way  the  Lords  of 
the  Treasury  are  connected  with  the  payment  of  the  Sod  in  qnea- 
[  *228  ]  tioa ;  but  I  think  it  must  be  inferred  that  the  Compenssk»n  *Moo- 
ey  is  to  be  paid  out  of  the  Consolidated  Fundi  and  that  it  is  to 
pass  through  the  hands  of  the  Lords  of  the  Tressury^  who  are  to  be  mere 
ministerial  conduit-pipes  for  payment  of  it  to  the  Parties  entitled*  The  Lords 
of  the  Treasury,  therefore,  are  not,  at  all,  in  a  diffi»Tent  situation  from  the 
Qovernor  and  Company  of  the  Bank  of  England,  who  are  frequently  pre- 
Tented,  by  this  Court,  from  transferring  Stock  or  paying  Dividends  to  the 
individuals  who  appear,  on  their  Books,  to  be  entitled  to  tiiem.  This  Court 
hss  interfered  with  other  Public  Officers,  as,  for  instance,  the  Commissoin* 
ats  of  Woods  and  Forests  in  the  Case  alluded  to,  and  the  Commieaioners 
under  the  Conventioiia  with  France  for  indemnify  ing  BritUh  subjects  for 
the  confiscation  of  their  Property  by  the  French  Revolutionary  Govern- 
ment. (/) 

I  am  of  opinion  that  this  WH  does  not  8«ek  to  interfere  with  any  public 
duly  which  the  Lords  of  the  Treasury  have  to  discharge,  or  with  any  dis- 
cretion which  they  have  to  ezerdse  in  tbeur  eepacity.  But  it  seeks  to  re- 
strain them  from  doing  a  mere  ministorial  act,  Trith  a  view  to  secure  the 
Money  for  the  parties  who  may  be  decreed  to  be  entitled  to  it. 

(e)  Set  Ilaakin  v.  Bii$kuMOn,  Autc,  Vol.  IV.  p.  13.    Ste  aUo  3  Mer.  102. 
(/)  ^  V.  JImnIm,  Jtoob'k  Bep.  81  i  aodS  Eittl.  tOS. 
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•MsioAun  V,  Thb  Abobbuhop  ob  Tobk.        [  224  ] 

1833:  13ih  &  17th  Jnnc— Covenant. — Charge  on  Z?»;  r'>^ 

A  "Vicar,  whilst  th«  13  Elisabeth,  c.  20,  agaiiut  chai^in-  Benefices,  was  rcpcalctl,  charged  his 
Living  Willi  «i  Ammitjr,  md  coreBantcd  if  to  •lioald  eati^umga  hit  Ltvii^  to  wcnw  an  An. 

nnit/ by  charging  and  dcmihing  the  new  Living,  and  that,  in  the  mcandtiM^  it  ylioiiUI  h% 

charged  with  the  Annuity.  Hp  nftcnrnrds  exchanged  his  Livin^j,  but  did  not  execute  any 
Deed  until  after  the  revival  of  the  Id  Elizabeth.  Held  tbat  the  Cuvcnant  was  a  sulxistiog 
drngn  <ni  the  mm  Living,  and  a  Becoirer  was  appointed  to  provide  for  the  Aonuity. 

Bt  an  Indenture  of  the  9th  of  August  1811,  the  Ber.  WilKam  War- 
rmfftm^  the  then  Incumbent  of  the  Vicarage  of  St,  Lawrence  Jemryy  with 
the  Rectory  of  Si,  Mary  Magddtn  in  the  city  of  London  annexed,  in  eon* 
aideration  of  9001. ,  granted  an  Annuity  of  150L  daring  his  life,  to  Jamu 
Cettle^  charged,  during  his  incumbency,  on  the  Yiearage  and  Rectory ;  and, 
for  better  securing  the  Annuity,  Warrin^ifym  demised  the  Yicarago  and 
Rectory  to  a  Trustee  for  Kinety-nine  years,  if  Warrington  should  so  long 
live,  and  covenanted,  with  CoUUt  for  the  payment  of  the  Annuity,  and, 
moreoTor,  that  in  case  he  should,  at  any  time  or  times  thereafter,  be  pre- 
ferred or  promoted  to  any  other  Ecclesiastical  Benefice  or  Benefices,  in 
lien  of  or  in  exchange  for,  or  in  addition  to  his  then  Vicarage  and  Rectory 
or  his  Church  or  Ecclesiastical  Prefeiment  for  the  time  being,  ho  would,  at 
his  own  costs  and  charges,  within  three  calendar  months  next  after  such 
events  should  happen,  fully  charge  the  same  Benefice  or  Benefices  with  pay- 
ment of  the  Annuity  of  1501.,  and  also  demise  Uie  same  to  a  Trustee  of 
Cottle^e  nomination,  in  the  same  manner,  in  all  respects,  as  tbo  Vicarage 
and  Rectory  were  thereby  char<;ed  and  demised  for  securing  the  Annuity  ; 
and  that,  in  the  mean  time,  the  same  Benefice  and  Benefices  should  be  charg- 
ed and  chargeable  mth  and  liable  to  the  payment  of  the  Annuity 
of  150^  ;  and,  os  a  lui  I  her  security  iur  the  'Annuity,  Warring-  [  *225  J 
ton  executed  a  AVai Tan'„  of  Attorney,  dated  the  same  9th  of  Au- 
gust 1811,  n  ^^liu;h  a  Judgment  for  1,800^.  and  costs  was  shortly  after- 
wards entered  up  and  docketed,  aud  Memoiials  of  the  securities  were  duly 
enrolled  in  the  Court  of  Chancery. 

By  an  LiJcuturc  of  the  12th  of  January  1813,  Cottle  In  consideration  of 
800Z.,  assigned  the  Annuity  and  all  tlie  remedies  for  recovering  the  same, 
to  the  Plaintiff,  aud  it  was  declared  that  the  Trustee  should  stand  possessed 
of  the  Residue  of  the  tcrai  of  Ninety-nine  years,  in  Trust  for  securing  the 
punctual  payment  of  the  Annuity  to  the  Plaintiff. 

The  Annuity  being  in  arrear,  the  Plaintiff,  in  Michaelmas  Term  1813, 
seqasBtered  the  Benefices  under  the  Judgment.   In  November  1814,  and 
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whilst  the  SeqiMfltration  was  in  force,  Warrington  exchanged  Ummm  BmiefioM 
for  the  Vicarage  of  Leake,  in  the  North  Riding  of  Yorkthirt ;  and,  by  aa 
Indetitare  of  the  10th  of  November  1818%  after  reciting  the  Deed  of  An* 
gust  1811  and  the  Coyenant  for  charging  any  Benefice  to  be  taken  in  ex- 
change, he,  in  pursuance  of  fche  Covenant,  charged  the  Vicarage  of  X«aAr« 
with  the  Annuity  and  the  Arrean  tlieieof,  and  empowered  the  Plaintiff  to 
distrain  upon  it,  in  the  same  manner  as  if  it  had  been  originally  charged 
with  the  Annuity,  and  he  demised  the  Vicarage  to  a  Trustee,  for  Ninety, 
nine  yean,  for  better  securing  the  Annaity.  A  Memorial  of  tiiis  Indenture 
was  enrolled  in  the  Court  of  Chancery;  and^  on  the  30th  of 
[•226]  November  1818,  another  Memorial  of  it 'was  registered  in  the 
North  Riding  of  Yorhhire.  In  arid  aft^r  April  1815,  the  Plain, 
tiff  caused  several  Sequestrations  to  be  issued,  under  the  Jadg^nt,  ag^unst 
the  Vicarage  of  Leake, 

On  the  9th  of  August  1832,  Warrington  executed  a  Warrant  of  Attor- 
ney, on  which  a  Judgment  was,  on  the  following  day,  entered  up  against  him 
at  the  suit  of  the  Defendants  MeggUon  PringU  f  ManitUf,  for  6002.  and 
Oostfe.  That  Judgment  was  dooketed  and  registered  m  the  North  Riding  of 
TmrhMre^  and  a  Sequestration  was  Issued  under  it  ag^t  the  Yiearage  of 
Leake;  and,  on  the  7th  of  November  1832,  MeggiiMi  JPHngk  ^  Mofdwtg 
obtained  a  Rule  of  the  Court  of  King's  Bench,  caiUng  on  the  Plaintiff  to 
show  Ganse  why  the  Sequestrations  issued  by  him  should  not  be  aospended, 
and  their  Sequestration  be  put  in  foroe  as  from  the  10th  of  August  then 
last,  and  why  it  should  not  be  referred  to  the  MaHer  to  ascertain  what  Sums 
the  Plaintiff  had  levied  under  his  Sequestrations,  and,  if  he  had  levied  more 
than  1,800L  why  he  should  not  refund  the  Surplus,  and  pay  to  them  the 
amount  of  their  Debt  and  Costs,  and  cause  satisfaction  to  be  entered  up  on 
the  Judgment  obtained  by  CeiOh  against  IFMnyton.  Before  the  time  for 
showing  Cause  had  expired,  the  Bill  was  filed  stating  that,  in  April  1815 
and  at  divers  times  since,  the  Plaintiff  had  caused  divers  Writs  of  /SSs^wer 
(r<irt  iVictcf  to  be  issued  upon  the  fiist  Judgment,  for  levying,  out  of  the 
Vicarage  of  ZsoAe,  the  Arrears  of  the  Annuity  which,limn  time  tp  time, 
had  become  due,  but  that  a  larg9  Sum  still  remuned  due  to  the  Plamtiff  in 
fsspeet  of  the  Monies  to  be  levied  by  virtue  of  the  several  Writs,  and  in  re- 
spect of  the  Annuity:  tiiat  the  Plaintiff  was  advised  that,  by 
L  *227  ]  reason  of  the  fiist  'Jnd^nent  not  having  been  reg^tered  in  the 
North  Ridmg  of  ToMdre  previously  to  the  registration  of  the 
second  Judgment,  the  Plaintiff  could  not  show  Cause  why  the  Rule  should 
not  be  made  absolute.   The  Bill  charged  that  MeggUon,  Pringle  J  Manr 

*  It  wu  alleged  that  the  delay  ia  procoriog  tiua  Deed,  was  oocaaioiMd  by  Warrutjfim  belog 
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took  lh«r  Smritj  with  netioe  of  «lw  Flamtiff AnDi%  aod  of  th« 
Sesttiite  for  ^  smdo  ;  and  Ui«t  1Vmin00n  wti  in  iniolvtDt  weamatui- 
eoi :  and  it  prayed  that  the  Anoiiitj  miglitbe  declared  to  be  a  falid  Charge 
on  the  Vlearage  of  Letkif  that  an  Aeoomt  might  be  .taken  ef  the  Arrean, 
that  the  Arreaia  and  ibttue  Paymente  nin^t  he  leeaitd  oat  of  the  ISlhea  » 
and  Piefita  of  the  Vieafago»  that  a  Beoet? er  might  be  af>pmnled  with  direc* 
tiona,  after  ptoriding  for  the  Sahriee  of  Coratee,  to  apply  the  Sorphm  Pr»- 
fiti  in  payment  of  the  Anoaitj  and  the  other  moniabiaiMes  on  the  Tiearage, 
aeooiding  to  their  prioritiee,  and  thai  the  Arcfahiahop  of  Fori^,  and  Meyf/u 
eofiy  Pringle  <f  Mamtiy  might  be  if«8lndned  from  granting,  taking-oal  ot 
proeeeding  in  any  Sequestrations  against  the  Vicarage. 

M^ffffison,  Pringle  ^  Manisty,  in  their  Answer,  said  they  did  not  know, 
bat,  firom  information  obtained  at  the  time  and  in  the  manner  after-mention- 
ed, they  believed  tliat  a  Deed  diUed  the  L'th  uf  Aui;ust  1811,  was  made 
between  the  I'arties  meutioned  in  the  Bill,  and  that,  thereby,  Warrington 
granted  an  Aiinuity  of  loOi.  to  Cottle;  but,  save  as  aforesaid,  they  were 
unable  to  set  fortli  what  was  the  purport  of  that  Deed,  save  that  they  were 
informed  as  aftcrmentioned  that  Warrinyion  had  sccared  the  Annuity  by 
a  Covenant  to  pay  the  same  :  thnt  they  did  not  know,  but,  from  the  inform 
motion  they  had  obtained  at  the  time  and  in  the  manner  after-men» 
tioned,  they  believed  that  Warrington  executed  the  *  Warrant  of    [  •228  3 
Attorney  of  the  VUli  of  August  1811,  and  that  the  same  was  to 
the  purport  mentloTjed  in  the  Bill  ;  and  thev  answered,  in  like  manner,  with 
reaped  to  tiie  .)udi:ment  entered  up  on  the  Warrant  of  Attorney,  the  As. 
signment  of  January  1813,  the  exohani^e  of  the  Livings,  and  liic  Deed  of 
November  1818  ;  amd  tbey  snbmitted  that  that  Deed  was  invalid  with  refe- 
rence to  efiecting  any  Charge  on  the  Vicarage  of  Ltake^  and  that  the  only 
valid  Security  which  the  Plaintiff  bad  for  his  Annuity,  was  the  Covenant  for 
payment  thereof  contained  in  the  Deed  of  Augoat  1811.    They  then  said 
that,  in  Febraary  1832,  they  became  'WcarringUn^9  Solicitors  in  a  Suit  in* 
stituted  by  him  relating  to  the  Tithee  of  I^wfte,  'm  ubieh  the  Plaintiff  wae 
a  Defendant,  and,  firem  the  Papers  which  then  came  into  their  hands,  they 
aicertaiaed  the  several  mattera  before-raentioned,  and  that  tho  Plaintiff  waa 
in  peomoaion  of  the  Vicarage  under  a  Sequestration ;  bat,  on  inquiring  into 
the  same,  they  leamtfiram  Warringtm,  not  only  that  the  Sequestration  and 
the  Jadgoient  bad  been  Batisfted,  but  that  the  Sequestration  was  illegal ;  for 
that  the  Phuatiff  had  Med  not  onljr  the  ArreMof  the  Aanuitgf,  but  more 
IhHi  the  attoont  for  wUoh  the  JodgaKnt  had  been  entered  np,  and  that  th« 
Jvdg^eat  had  not  been  re^teied  in  tike  North  Biding  of  TcrJahire,  and 
the  same  was,  therefore,  void  as  agpdnst  the  Defendants,  in  respect  to  tha 
Jndgmeiit  obtiined  by  them  whidi.hid.be«i  ddy  i^iaid    thak»  aa 
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aforewid,  they  had  not,  at  the  time  whea  Wanini^om  executed  the  Warrant 
of  Attorney  of  August  1832,  any  notice  of  the  Anoiuty  or  of  the  Secnritiea 
for  the  same. 

The  Plaintiff  nov  moved  for  an  Injunction  as  prayed  by  the  BUI. 
•  [  *229  ]      *Mr.  JSkight  and  Mr.  MeUtUfe,  in  support  of  the  Motion : 

The  Securities  given  for  the  Annuity  were  valid,  inasmuch  aa 
they  were  executed  after  the  passing  of  the  48  Geo.  8,  c.  84,  (which  re* 
pedod  the  18  Bita.  e.  20,  against  the  charging  of  Benefices)  and  before 
the  passing  of  the  57  Qeo.  8,  o.  99.  i>M  v.  Guilt/ (^a).  TheDefen- 
danta,  Me^ffimn  ^  O0.,  as  appears  by  their  Answer,  had  notice  of  the 
Judgment  and  of  all  the  other  Securities  for  the  Anaui^.  If  the  Court  of 
King's  Bench  shall  decide  tiiat  the  Judgment  has  been  satisfied, 
[  *280  ]   then  we  rely  on  the  Covenant  to  charge  in  die  Deed  of  *1811. 

That  Covenant  is,  in  this  Court,  tantamount  to  an  actual  Chargo 
ai  Law.  As  soon  as  the  Exchange  was  effected,  Warrm0M  became  a 
Trustee  of  the  new  Living  for  the  Pluntiff. 

[The  Viee^ChaneiUor  ."--The  48  Geo.  8,  repealed  the  18  Elia.  Then 
the  57  Geo.  8,  repealed  part  of  the  18  Eliz.,  and  the  whde  of  the  48  Geo. 
8,  and,  therefore,  it  revived  so  much  of  the  18  EBs.  as  it  did  not  expressly 
repeal.  The  consequence  is  that  that,  part  of  the  18  EUs.  which  relates  t» 
the  charging  of  Livings,  is  now  the  Law  of  the  Land.] 
Ifr.  Pept/i  and  Mr.  Pmnk  for  the  Befendants,  Meggiton  ^  Co, : 
The  Court  of  Kmg'a  Bench  decided,  yesterday,  that  the  Judgment  fiw 
seenring  the  Annuity,  has  been  satisfied  (6),  and  that  Meggison  ^  Oo,wn 
entitied  to  all  the  Sums  which  have  been  levied  on  the  Vicarage  since  the 
10th  of  August  1882.  By  the  decision  of  the  Court  of  Law,  we  are  in 
possession  of  the  Vicarage  as  Sequestrators ;  and  the  object  of  the  present 

{a)  9  Barn  ?  rrc8<!.  344.  The  18  E!iz.  c.  20,  a.  1,  makes  void  all  chargingtgf  SoneficCS 
Tvii!^  Cure, -vviih  any  Pension  or  nny  Profit  ont  of  the  same  to  he  yielded  or  taken,  except 
Rents  reserved  on  Leases  to  be  made  according  to  the  Act  The  14  Oie.  c.  11,  >.  15,  recite 
OMttmidrjr  evil'dnpoted  PenoM  had  dcfraiided  the  tme  meaoing  of  the  hefore^neniiooed 
Act,  hy  Bonds  and  Covenania  of  tDftring  other  POnont  to  enjoy  Ltvlaga  tad  thcFmiie 
thereof,  for  that  such  Bonds  nrr]  Covenants  were  not,  in  I^w,  taken  to  be  Leases,  allhoagh 
they  ninounted  to  as  much:  niui  it  cnnrt«  that  nil  Bonds.  ContrAcfs,  Promise';  ntid  Covenants 
for  suiferiog  or  permitting  any  Pcrton  to  enjoy  any  Benefice  with  Care,  or  to  take  Profit!  mr 
Fnittf  thcKoT,  other  than  ancb  Bonds  and  Coveoanta  aa  ahoold  he  made  for  aataxaace  of  anj 
Lease  theretofore  made,  should  be,  to  all  intents  and  parposca.  a^jadged  of  anth  ferooand 
Talidiiy,  and  not  otherwise,  as  Lease*  I  y  tlic  same  Persons  made  of  such  Bencfiecs. 

BoththAabOTO  At U  were  repealed  by  43  Geo.  3,  c.  84,  «.  10  P.ut  the  07  fJeo  3.  c.  99, 
(which  waa  |»aaacd  In  1817)  repealed  so  muth  of  the  Acts  of  Liizabcth  as  related  to  fcjpiritual 
VenoM  holding  of  Farms,  and  to  Leaaea  of  Bencfiaea  and  Livinga,  and  to  hnying  and  aeQ- 
bg,  and  to  veaidcBco  of  Spiritual  Ftoaons  on  their  BeBcfica»  and  the  whole  of  the  48  Geo.  1^ 

(6)  Seo  CouLt  v.  Wanu^ion,  6  Bam.  4  AdoU447. 
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tppllcatioa  is  to  restrain  us  from  exercising  our  Legal  right.    If  the  Plain* 
tiff"  hns  an  Equitable  Lien,  the  njiplication  i?  improper;  he  ought  to  have 
inov<"l  for  a  lieceiver.    The  Covenant,  however,  was  never  intended  to  be 
a  perixianent  Equitable  Chirge.    Tlic  conchiding  words  of  it  operated  only 
until  a  Deed  was  executed:  and,  when  the  Deed  of  Novemher  1818  was 
executed,  the  Covenant  was  performed.    If  the  Covenant  reiuained  unper- 
formed, this  Court  would  not  decree  a  >pecific  Performance  : 
DO  Action  could  be  maintained  upon  it ;  for  the  'Law  has  deciar-    [  •231  J' 
ed  the  act  for  the  non-performance  of  which  the  Jury  would 
have  to  assess  the  Dama  ges,  to  be  illoiral.    Doe  v.  Q-ully  has  no  application  ; 
for,  in  that  Case,  tlie  E.^tate  had  gone  out  of  the  Clergyman  before  the  re- 
vival of  the  13  VAh.    The  Bill  is  framed  on  the  sufiposition  that  the  Judg- 
ment required  registration.    The  Court  of  King's  Bench,  iiowever,  has  de- 
cided the  contrary  (c),  and,  therefore,  there  is  notbbg  l«ft  in  the  Bill  on 
which  the  Court  can  give  relief. 

[The  Vice- Chancellor : — I  cannot  say  that  I  think  so;  for,  if  the  Cove- 
nant ia  the  Deed  of  August  1811,  bound  the  newly-acquired  Living  until  a 
Secarity  should  be  given,  na  I  think  it  did,  and  then  a  Deed  was  executed, 
which,  by  a  subsequent  alteration  in  the  Law,  wa^  made  a  nullity,  the  Cov- 
enant would  still  remain  in  force.  The  doubt  which  I  fe«l  is  wiicther,  \i 
the  Plaintiff  is  entitled  to  take  possession  of  the  Living  by  Tirtue  of  the 
Oovenmt,  this  is  the  pfopor  Motion  to  ^ve  him  posaession.] 

Mr.  Kni'jht,  in  reply  : 

Tho  Bill  prayg  for  a  Receiver;  find,  as  the  Defendants  appear,  the  Court 
can  laako  an  Order  for  a  Receiver  apon  the  present  ^fotion.    If  a  Party  is 
in  po?9ession  under  two  Titles,  the  one  Legal  and  tlie  other  Equitable,  and 
the  Lc<]:al  Title  is  impeached  at  Law,  the  Equitable  Title  ought  not  to  be 
disturbed.    At  all  events  the  Court  will  pnve  the  Plaintiff  leave,  either  to 
amend  his  Notice  of  Motion,  or  to  give  a  new  Notice  for  a  Receiver,  The 
present  Notice  is  dated  the  22d  April  1833,  and  it  is  owing  to  the  state  of 
the  business  of  the  Court  that  the  Motion  was  not  made  earlier. 
•The  Court  of  King's  Bench  did  not  decide  the  point  of  Tiaw    [  *232  J 
until  yesterday.    The  Plaintiff  was  in  possession  at  the  date  of 
the  Notice,  and  he  still  is  in  bodily  poaaeasioD.- 

The  VicB  Chancellor  ; 

The  Court  of  King's  Bench  has  held  that  the  Plaintiff's  Sequestration 
has  been  satisfied,  and  that  the  Defendants  are  entitled  to  possession  of  the 
Living  as  from  the  date  of  their  Security  ;  tod^  therefore,  strictly  speaking, 
lh«  Plamtiff  is  not  in  poaaeasioii.  Hit  prop«r  oonne  would  liaro  been  to 

(c)  5MSB«iB.4AdoL  458,4a& 
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move  for  a  Receiver ;  and  I  will  allow  bim  to  ^Ye  ft  NoUee  of  Motion  font 

that  purpose. 


The  Plaintiff  baving  ipren  a  Noiico  of  Hofcioa  for  a  Becoivor,  that  Mo- 
tion was  now  made  by  Mr.  Suffht  and  Mr.  Mtiedffe. 

Mr.  Pep^8  and  Mr.  PurvU^  for  the  Dofondants : 

The  Plaintiff  is  now  endeavoaring  to  enforce  his  Lien,  agslnst  onr  Jnd^ 
mont  at  Law.  In  order  to  give  priority  to  a  reg^tered  Deed  over  an  me 
registered  one,  actaal  Notice  most  he  clearly  proTed^  amounting  to  Frand ; 
eoDstnictive  notice  is  not  snfficient.  WjfoU  v,  Barwett  (d).  Wo  admit 
Notice  of  the  date  of  the  Deed  of  August  1811 ;  but  we  deny  that  we  had 
any  knowledge  of  that  part  of  it  by  wluch  the  Equitable  Lien  was  crea^ 
ted. 

The  Court  of  King's  Bench  has  decided  that  the  Phuntiff  htf  received, 
from  his  Sequestrator,  more  than  the  amount  of  his  JudgmeaL 
[  *283  ]       The  yicE<^HAiT0BLL0&: 

la  Wifatt  7,  Barwdlt  the  Party  had  not  notice  of  the  Deed  in 

question,  but  only  of  another  Instrument  which  referred  to  it.  In  this  Case 
however,  it  appears,  by  the  Answer,  that  Mtggiion  f  Co.  had  distinct  notice 
of  the  Deed  of  August  1811. 

It  has  been  stated  that  the  Court  of  King's  Bcncli  hns  JecideJ  that  the 
Plaintiff  has  been  overpaid  on  his  Juil;_:uiciit,  and  that  all  the  Sums  wliich 
have  been  levied  siaoo  the  10th  of  August  1832,  ou^Ll  to  be  paid  over  to 
Meygison  J*  Co.  But,  not^vitlistanding  that  Decision,  my  opinion  is  that, 
if  the  Covenant  in  tho  Deed  of  1811  operates  upon  the  Living  so  as  to  make 
a  prior  Charge,  (as  I  conceive  it  does,)  although  the  Pbintiff  has  been  over- 
paid on  tho  Judgment,  he  is  cn tilled  to  retain  what  he  has  received  until  it 
appears  that  ho  has  been  overpaid  tho  Arrears  of  the  Annuity.  And,  there- 
fore, I  shall  make  an  Order,  on  tho  former  Motion,  to  restrain  the  Defen- 
dants Mt'jghon  J*  Co.  from  further  proceeding  on  the  Kule  at  Law*  and 
I  shall  also  grant  tho  Motion  for  a  Eecoirer. 

Meggiion  J-  Co.  moved  tho  Lord  Chancellor  (Lord  Brougham)  to  dis- 
charge tho  above  Order.  But  bis  Lordship  affirmed  the  Order,  with  the  ex. 
ception  of  that  part  of  it  whioh  restruned  Jiieggi»n  ^  Co,  from  pro- 
ceeding on  the  Rule  at  Law. 


la  pursuance  of  the  Lord  Chancellor's  Deoisioii|  the  Plaintiff  paid,  to 
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Mtggi$on  ^  Co.y  80^.  io  respect  of  the  proceeds  of  the  Living 

vhich  oeoiured  between  *the  lOth  of  Angnit  1882,  and  the  ap-   [  *234  ] 

pobtment  of  the  Beeeiver. 

The  Plaintff  then  filed  a  soppkiimita]  B9],  stating  the  proeeedingB  which 
had  taken  place  In  the  King's  Benoh  and  in  Chancery  since  the  filing  of  the 
original  Bill,  and  the  pajment  of  the  80^.,  and  praying  that  Megginon  <f  Ot, 
mi^ht  be  declared  Troitees,  for  the  Phdntiff,  of  that  8om  and  of  any  other 
Soma  which  they  might  ha?e  reeeifedffcn  the  Living  of  Leake^  and  might 
pay  over  the  sane  to  the  Plamtiir,  and  that  the  Receiver  might  be  continned 
daring  Warrington*9  life. 

Hie  origmal  and  aappleraental  Snits  now  came  on  to  be  heard. 

Mr.  Kmghtmi^  Mr.  Muealft  fi>r  the  Plaintifls. 

Mr.  Jacob  and  Mr.  PwrvU  for  the  Defendants  Meggium  ^  Oo» 

The  ik|iuties  of  the  orij^nal  and  anpplemental  Bills  are  qnite  opposite  to 
each  other.  The  ori^al  BUI  proceeded  on  the  ground  of  the  non-re^tiation 
of  the  PlamtifTa  Judgment,  and  on  that  ground  only.  By  the  supplemental 
BUthcFhuntiffseekstoenfereeaTitie asEqnitable Mortgagee.  Bat itis a 
settled  rule  that  a  Mortgagee,  whether  he  be  a  Legal  or  anEqnltable  Mortg- 
agee, cannot  have  an  Account  of  by-gone  Rents ;  and  Uie  Ptidnttff  never  set  np 
hia  Title  as  an  EqnitaUe  Mortga;;ee,  until  he  applied  for  a  Receiver.  The 
Plaintiff  now  ashs  for  a  Receiver,  not  such  as  is  granted  on  Motion,  bat  for 
a  Perpetual  Receiver.  Ho  does  not  ask  directly,  for  a  specific  performance 
of  the  Covenant  to  charge,  because  it  is  illegal  and  void ;  bot*he 
asks  for  It  indirectly.  The  Oases  at  Law  have  proceeded  on  the  [  *28d  ] 
18  Elm.  e.  20,  only ;  because  it  was  sufficient  for  the  purpose  of 
dedding  these  Oases,  to  look  at  that  Act  alone.  But  the  14  Ells.  c.  11,  s. 
14,  goes  further,  and  extends  to  all  Contracts  and  Covenants  for  permitting 
any  Person  to  enjoy  any  Benefice  with  Cure  or  to  take  the  Profits  or  Fruits 
thereof.  In  Bretotter  v.  Kidgill  (e),  Lord  Holt  says  :  "  If  a  man  covenant 
to  do  a  thing  which  is  lawful  at  the  time  of  the  making,  and  an  Act  come 
afterwards  and  make  the  thing  covenanted  to  be  done  unlawful,  such  an  Act 
is  a  repeal  of  the  Covenant."  In  Barker  v.  RxLjson  (/),Lord  EUenbor- 
ough  says:  **  Ifindeed  the  pcrrcrraancc  of  this  C  i\  ciirint  had  been  rendered 
unlawful  by  the  Government  of  this  Couuii  v,  tlic  <  n tract  ^yould  have  been 
dissolved  on  both  sides,  and  this  Dercndant,  inasmuch  as  ho  had  been  thus 
compelled  to  abandon  his  C  ontrnct,  -vvculd  have  been  cxcus' d  for  the  non- 
performance of  it,  and  not  liable  to  Damages.  '  S-.ippo^inL:  that  the  Coven- 
ant would  not  be  held  to  have  been  satisfied  at  Law  by  the  execution  of  the 
Deed  of  >.oveDibcr  1818,  still  no  Action  could  bo  maiutaiued  upon  it,  as  it 
has  become  illegal.    How  then  is  this  Court  to  deal  with  it  ? 

<4)tl]Iod.t«6;MitTlB.Abb41f»OoTeiuat[R.l      (/)  811*8.  SST. 
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[The  11,06' Chancellor  : —-The  liWin^  of  Leake  was  acquired  before  the 
13  Ellz.  c.  20,  was  revived;  and, in  the  Deed  of  August  1811,  Warrington 
coTenaoU  that  all  futuro  Livings  shall  be  charged  with  the  Annuity  notwiih- 

standing  he  inay  have  done  no  act  to  charije  them.] 
£  *236  J         A  Court  of  Equity  ccnsiders  a  C(»venant  as  an  'Agreement 

only.  It  only  interferes  on  the  ground  oi  Contract  and  ^itli  a 
view  to  decreeing'  a  Specific  Performance.  In  all  Oases,  the  ciuestion  v-hich 
this  Court  has  to  deal  with,  is  whoth^r  the  Contract  is  or  is  not  oa];;ible  of 
Specific  Performance.  If  the  Court  cannot  execute  the  Contract,  it  will 
not  appoint  a  Perpetual  Recriver,  which  would  be  doing  indirectly  what  it 
cannot  do  directij,  and  would  be  not  only  un  evasion,  but  a  violation  of  the 
Law.  The  meaning  of  the  maxim  tli at  wluu  is  agreed  to  be  done  is  lo  he 
considered  in  this  Court  as  done,  is  that  the  Court  will  decree  a  specific 
performance  of  the  Contract,  when  called  upon  :  b«l  it  is  not  a  rule  of  this 
Court  that  a  Contract  which  it  has  no  povserto  perform  specifically-  shall  be 
considered  as  performed.  Bettesworih  v.  The  I)ean  ayid  Chapter  of  St. 
Pautt  (</).  The  Plaintifif  is  not,  altogether,  without  remedy  ;  for,  when- 
ever the  Annuity  is  in  arrear,  he  may  bring  an  Aetion  agaioit  WomngUm^ 
ftnd  take  oul  a  Sequestration  under  the  Judgment. 

It  is  said  that  Mcg'jison  cf*  Co.,  before  they  took  their  Security,  had 
notice  of  the  Peed  of  1811.  But  if  tlioy  then  had  any  such  notice,  they 
had,  at  the  bame  time,  notice  that  no  Claim  was  made  by  the  Plaintiff  under 
that  Deed,  but  only  under  his  Sequestration;  and  JOOlioe  of  ft  De<)d  undei 
which  a  Party  docs  not  claim,  goes  tor  nothing, 

The  supplemental  Bill  prays  that  Meggison  Sf  Go.  may  be  declared  to  be 
XfUateeiAy  ioi  the  PlaintiflT,  of  the  Monies  received  by  them.    Suppose  that 

they  had  received  500?.  under  their  Sequeitration,  and  wore 
[  *8W  3    to  "be  declared  Trusteea  of  it  for  the  Plaintiff;  the  effect  would 

bo  that  their  Sequestration  would  be  satisfied,  and  yet  their  Debt 
would  remain  undischarged,  and  the  l^laintiff  would  be  paid  through  the 
medium  «f  tUfiir  ^ooi^tiion;  jtbwraforo,ia  tliat  wsAi^  monli^  eaa  b* 
giien. 

Mr.  CQ^kereU  for  the  Archbishop  of  York. 

Mr.  Bellamy  for  the  Executors  of  OoUle^n  Trustee : 
The  Vice  CbakoslXjOB,  after  reading  the  CoveDant  to  okarge  in  the  Deed 
of  Angvst  1811,  said  :  The  only  question  which  I  have  to  deeide,  is  wheth« 
er  the  concluding  words  of  thia  CoftBft&t  did,  m  the  M&temphtion  of  this 
Court,  take  effect  on  the  new  liviag  M  soon  as  it  wis  Mquired,  so  as  to  create 
a.  viOid  Cli^  m)«i^      Ify  tpsMii  U  that  kiMM  irotdt  did  innt^te^ 

(9)  1  Bro.P.  €.240}  8.  C.  a  Ell,  Ab.  M. 
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1838. — Oldaker  t.  Larender, 

fasten  on  the  new  Living,  and  that  it  was  not  necessary  for  the  Covenantee 
to  resort  to  the  machinery  of  a  new  Cljarire,  unless  he  chose  to  be  at  the  cx- 
peasc  of  it.  Tlie  Annuity  was  granted  for  a  valuahle  considt ration,  and  the 
Charge  was  equally  good  whether  tiie  Annuitant  did  or  did  not  afterwards 
obtain  a  comi  lete  execution  of  the  Covenant. 

This  is  like  those  Cases  in  Avhich  Parties,  on  their  marriagej  have  agreed 
that  their  States,  generally,  shall  be  liable  to  pay  a  Jointure.  Such  an 
Agreement  operates,  immediately,  to  chars^e  all  the  Estates  which  the  Par- 
ties have,  ahhough  no  formal  Charge  ig  subsequently  executed. 

If  felie  Plaintiff  had  filed  his  Bill  he  might  have  had  a  Decree 
prior  to  the  parsing  of  the  57  Geo.  8  ;  and,  "if  he  did  not  choose    [  •238  J 
to  have  a  Char<^e,  this  Court  would  have  protected  him  by  its  De- 
cree.   If  the  Covenant  operated  as  an  luiiuediate  Charge,  the  effect  is  the 
same  as  if  a  fonaal  C^ge  iiad  been  made,  whioii  the^subieqaent  Act  could 
not  set  aside. 

There  can  be  no  doubt  that  Mtggiwny  Pringle  ^  Mamsty  had  notice  of 
the  Deed  of  August  1811  before  tbej  took  their  Security ;  and  though,  pro. 
bably,  neither  they  nor  the  Piamtiff  were,  at  the  time,  fully  aware  of  the 
Legal  effect  of  that  Deed,  they  must  be  taken  to  have  bad  notice  of  it  to  all 
Intents  and  purposes ;  and,  tberaforay  (ha  Plaintiff  hat  now  a  right  to  have 
tiiafc  Deed  put  in  force.  The  oonaeqntnoe  is  that,  as  against  those  Gentle- 
men, the  Plaintiff  is  entitled  to  be  eonttdeied  as  the  first  Incumbrancer  on 
the  Viearage  of  Leak*,  He  was  m  posssosion  nnder  bis  SequsstnlioD,  and 
tbey  applied  to  a  Court  of  Law  and  tamed  him  out  of  possession ;  bat|  as 
he  was  tumed  out  of  possession  contmy  to  the  effect  of  the  Covenant,  this 
Court  will  ooQoder  him  as  bein^  In  putmmtm,  ab  initio  ;  for  thie  Court  wiD 
]Mife  Parties  into  the  iitoataon  in  whidi  thej  ovg^i  to  have  been*  The  Mod- 
eor  whieh  libe  Defendantahave  leosived  6oid  thePlainttS;  most  be  paid  bade, 
and,  if  ai^  Pio&to  have  beesieeeived  nnder  the  second  SeqnoilinCien,  Chooe 
Profile  a)a»  iBiaat  be  paid  ever  tohui  aa  fiurat  toeever  the  Arrean  of  the 
Annnil^ ;  and,  in  eider  to  pievlde  for  Mare  pajmsnta,  the  Beeeivef 
jamk  be  continned* 


•Olpakbr  r.  Lavender.  [  •239  J 

1888:  tSAhBBA^^PartmMp^Fniti^Acoouid. 

Bj  Articles  of  Partnership  it  wa^  nf:;^r':'cd  that  ;r:?t  and  true  Acconnts  should  be  made  out,  h&lf 
year!r.  nnd  figpoed  hr  thf  l\'\rtner'; ,  nnd  tlint  snrh  Acconnrs  sbonlf!  not  afterward*  be  called 
in  qaestton,  txMf>l  for  exron  diacorcred  la  the  lifetime  of  all  the  Partaers.  The  Accoootf 
werannda  <mt  ew  of  the  FtnaiW}  eBd,«ftMrlhedt«h«f  tweof  theedNrPMMvt,  It 
waidiieoT«nddiflltbeAoeQwtiWBnfraadaleat  HtldthafctbafoarthFwtasrwitienliiltA 
te  bsvi  tbe  Aeeovm  of  the  MMiahip  Saknfranithftdattof  ttoAitidM. 


UO  CA&E&  m  CHANCfiBT. 


1833.— Oldakcr  t.  Lavender, 


On  the  12th  of  April  1828,  Articles  of  Partnership  were  entered  into 
by  Messrs.  Oidaker^  Lavender^  Day  ^  Murrell,  who,  for  some  years  before, 
hftd  been  Partners,  as  Bankers,  at  Mesham  in  Worcestenhire^  bj  which 
they  agreed  to  continue  In  Partnership  for  14  years  from  the  date  of  the 
Articles,  if  they  or  any  two  of  them  should  so  long  live  ;  that,  on  the  Ist  of 
July  then  next,  and  on  the  81st  of  December  and  30th  of  June  in  every 
succeeding  ^car,  they  would  make  up  a  just  and  true  Account  in  writing,  of 
all  the  Monies  and  Effects  then  due  and  owing  or  belonging  to  the  Partner- 
ship, and  of  all  Debts  dne  and  owing  from  the  same,  and  would,  thereupon, 
cause  the  true  particalarB  of  every  such  Account,  and  the  Ptcst  or  Balanco 
thereof  to  be  entered  in  a  book  to  be  kept  for  that  |iurposc,  and  that  each 
of  the  Partners  should  subscribe  his  name  in  the  book  at  the  foot  of  every 
snoh  Account,  and,  after  every  such  Account  should  be  so  ontereil  and  saU- 
acribed,  the  heads  of  the  same  should  be  drawn  out  and  written  in  foul-  dis- 
tinct papers,  each  of  which  should  contain  the  heads  of  such  stated  Ac- 
counts, and  should  be  thereupon  signed  and  subsci  iUd  by  all  the  I'artners, 
and  one  of  such  papers  should  be  delivered  to  each  Partner ;  that,  after  the 
finishing  and  adjusting  such  Account  as  aforesaid,  the  clear  profits  of  the 
Partnership  should  be  divided  into  lour  equal  shares,  and  one  share  should 

be  paid  to  each  Partoer ;  that  if  at  the  time  of  making  up  such 
[  '240  ]    Accounts  as  aforesaid,  any  debt  due  to  the  Partnership  •should, 

in  the  estimation  of  the  Partners,  bo  desperate  or  doubtful,  a 
▼aluation  should  be  put  thereon,  and  the  amount  of  such  valuation  be  darn- 
ed to  the  Joint  Stock  for  the  benefit  of  the  then  Copartners,  and  in  case 
such  debt  should  afterwards  produce  more  than  the  valuation,  the  overplus 
should  belong  to  sucli  of  the  Copartners  as  should  be  in  the  trade  when  the 
same  should  be  received,  and  no  part  thereof  should  belong  to  any  Partner 
or  the  representative  of  any  Partner  who  should  liave  died  previous  tu  the 
receipt  of  such  overplus  ;  that,  after  such  Accounts  should  be  ao  from  time 
to  iim  made  out  and  supied,  the  aame  should  never  afterwards  be  called  in 
fuetkon  on  pretence  of  ani/  error  therein  or  otherwise,  unless  some  manifest 
error  or  mistake  therein  should  appear,  md  that  in  the  lifetime  of  all  (lie 
Partners,  and  before  the  expiration  of  fh"  Partnership  ;  that,  in  case  any 
of  the  I'artueis  diould  die  before  the  expiration  of  the  Partnership,  the 
Survivors  should  pay  to  his  Representatives  his  share  of  the  Rest  or  Bal- 
ance upon  the  settling  of  Accounts  np  to  the  half-yeaiiy  day  of  account  last 
preceding  his  death,  in  case  the  same  should  not  iuive  been  previously  re- 
ceived by  him,  hut  his  Representatives  should  not  be  entitled  to  any  share 
of  the  Property  or  Produce  of  the  business  subsequent  to  such  fa^t  half- 
yearly  day  of  account ;  that,  in  case  any  debt  due  to  the  Partnership  which, 
at  the  time  oi  tho  last  haJ^early  settlement  of  Accounts  previous  to  the 
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1838^01daker  t.  iMrmdtt, 

secesaioD  or  death  of  aoy  Partner,  aboald  have  been  oooBidered  to  be  a  good 
debt,  sbooldy.witbiQ  six  months  after  fliiob  settlement  of  Accounts»  become 
bad  or  desperate,  the  seceding  Partner,  or  the  RepresentativeB  of  tbe  de- 
eeased  Partner,  shoold  be  enbjcct  to  the  loss  that  might  happen 
thereby,  in  the  tame  manner  as  if  be  had  been  living  and  *con<  [  *241  ] 
turned  a  Partner  ;  and  MurrtU  agreed  with  bis  Co-partnen  that 
be  would,  during  the  continuance  of  the  Partnership,  manage  the  businesa 
and  keep  tbe  neeeaaaiy  Books  of  Accoimt»  to  tbe  beet  of  bis  Icnowledge, 
skill  and  ability. 

MurreU^  who  was  the  active  Partner  and  Superintendent  of  the  Books 
and  Accounts  and  the  Cashier  of  the  Bank,  made  up  and  famished  to  bis 
Co-partners  the  half-yearly  Accounts :  but  none  of  those  Accounts,  except 
that  of  the  1st  of  July  1823,  were  rigned  by  Lavender,  and  tbe  beads  of 
llie  same  were  not  drawn  out  and  mitten  oa  four  distinct  Papers  and  signed 
as  directed  by  the  Articles. 

Lavender  died  in  June  1829,  and  J%  died  on  the  ISth  of  February 
1830. 

Oldaker  having  become  desirous  that  the  Partnership  should  be  put  an 
end  to,  employed  one  of  the  Clerks  in  the  Bank  to  investigate  the  Ac- 
counts ;  and  it  was  then  discoTcred  that  the  half^yesrly  Accounts  which  bad 
been  made  out  by  Murrell,  were,  in  many  respects,  false  and  fictitious,  and 
contained  many  fabricated  items,  and  that  he  had  applied  the  Funds  of  the 
Bank  to  bis  own  use,  to  a  very  large  amount.  In  consequence  of  this  dis- 
covery,  it  was  agreed  that  the  Partnership  should  be  dissolved,  and  tbal 
Murrell  should  auign  his  Share  in  the  Partnership  Estate  and  Effects  to 
OlddheTy  for  tbe  purpose  of  enabling  the  latter  to  wind  up  the  affairs  of  the 
Partnership  ;  and  that  agreement  was  carried  into  effect  by  a  Deed  of  tbe 
16tb  of  June  1880.  Whilst  Oldaker  was  pioceeding  to  wind  up 
the  Partnership  affairs,  he  discoTcred  *that,  beyond  tbe  lots  oc-  [  *242  ] 
csiioned  by  Masnr^e  Frauds,  tbexe  was  a  large  loss  aiinngfrom 
bad  debts,  including  a  debt  due  from  MnrrtU  for  money  lent  to  him  by  tbe 
Partnership,  and  from  insufficient  Securities  taken  by  bim,  and  also  from 
debts  represented  by  bim  to  be  good,  but  which  were  either  bad  at  tbe  time, 
or  afterwards  proved  so.  By  reason  of  these  losaes,  the  assets  of  tbe  Part^ 
neisbip  were  not  nearly  sufficient  to  discharge  the  demands  upon  it ;  and 
(Maker  advanced  a  large  sum,  out  of  his  own  private  UianteSy  in  Charge 
of  those  demands.   On  tho  2d  of  March  1831,  (Hdeiker  died. 

The  Bill  was  filed  by  Oliaka^e  Executors  and  Devisees,  against  lAirrdl 
and  tbe  Executors  and  Devisees  of  Lavender  and  1%,  stating  that  Murrell 
was  in  Insolvent  circumstances,  and  was  wholly  unable  to  satisfy  the  debt 
dna  firam  bim  to  the  Partasiibip :  thaltlia  Eitatea  of  ZoMiMlir  and  1^ 
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ought  to  bear  a  fair  iirojiortion  of  the  losses  occasioned  by  MurrelVB  frauds 
and  misapplications  of  the  Partnership  efiects,  as  also  by  bad  liebtn  and  in- 
sufficient securities,  or  by  any  other  causes,  and  that  their  Estates  ought  to 
be  charged  witli  a  fair  proportion  of  the  losses  sustainee  up  to  the  half-jeir* 
ly  day  of  settling  Accounts  preceding  their  respective  deaths.  The  Bill 
charged  that  as  none  of  the  Balance  vSheets,  except  the  first,  were  made 
out  and  signed  as  directed  by  the  Articles,  the  same  were  not  binding  on 
any  of  the  Partners,  and  that  those  Balance  Sheets  wore  altogether  fraudti* 
leut  and  void.  And  the  Bill  prayed  a  declaration  to  that  effect,  and  thab 
the  Partnership  Accounts  might  be  taken  from  the  date  of  the  Ariicles ; 

that  Murrell  might  account  for  the  sums  taken  by  him  out  of  the 
|_  '243  3  Partnership  ;  tJiat  the  losses  'sustained  from  the  date  of  the  Ar- 
ticles, iucludnig  the  funds  misapplied  by  Murrell,  might  be  ascer* 
tuoed,  and  that  it  might  be  declared  that  the  Real  and  Personal  Estates  of 
Lavender  and  Day  were  liable  to  bear  a  due  proportion  of  such  losses,  and 
to  reimburse  Oldaker^s  Estate  a  due  proportion  of  the  amount  paid  by  him, 
out  of  his  own  Monies,  in  satisfaction  of  the  Partnership  Debts. 

The  Defendants,  the  Executors  and  Devisees  of  Lavender  and  Pay^ 
Btatcd,  in  their  Aoswere,  that  their  Testators  entertained  no  doubt  as  to  tha 
furness  and  accuracy  of  the  Accounts  made  out  by  Murrell ;  and  that, 
though  those  Accounts  were  not  made  out  and  signed  as  directed  by  the 
Articles,  they  were  adopted  by  the  PartneiB:  and  thej  submitted  that  the 
Accounts  made  out  on  the  day  of  Settlement  last  preceding  the  deaths  of 
their  respective  Testators,  ought  to  be  deemed  settled  Accounts  and  binding 
on  all  the  then  Partners  and  their  RepresentatiTes  ;  and  they  claimed  the 
full  benefit  thereof  aa  stated  AccooDts,  in  the  same  manner  as  if  thejr  had 
pleaded  the  same. 

On  the  Cause  being  called  on,  the  Defendant's  Counsel  objected  to  its  be- 
ing then  heard,  because  a  Daughter  of  one  of  the  deceased  Partners,  who 
was  made  a  Defendant  as  being  entitled  to  a  Share  of  her  late  Father*» 
Beal  Estate,  bad  made  a  Settlement  of  her  Property  and  married,  pending 
the  Suit 

But  the  Vict'QhanceUor  said  that  the  marriage  of  a  Female  Defendant 
was  not  an  abatement  of  a  Suit  ;  that  the  Settlement  had  been  m^i\Q  ptndenU 
liU,  and  that  the  Plaintiffs  might,  if  they  pleased,  ha^■o  the  Canse 
£*244  3    heard  'and  take  a  Decree,  and  then,  if  necessary,  file  a  Supple* 
mental  BUI  to  bring  the  Husband  and  the  otiiflr  Parties  to  the  iSet' 
tlement  before  the  Court. 

The  preliminary  objection  having  been  overruled, 

Sir  U.  Sugdtn,  Mr.  Knight  and  Mr.  Lynch,  for  the  Plaintiffs,  contended, 

fint|.  tbafr  th«  Partoesship  AoGoiiat»  had  not  been  Bkade  out  at  required 
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ibe  Arfc'ides ;  and}  seoondly,  that  it  elearlj  appearad,  from  the  profiaions  of 
the  ArtideBf  that  the  Partiea  did  not  mean  to  provide  against  vilfal  errora, 
or  contemplate  anj  Fraud  to  be  committed  by  one  Partner  against  the 
others. 

Mr*  Rolfe  and  Mr*  Jacobs  for  the  Defendanto  the  Ezecntora  and  De- 
▼iaeea  of  Zavender  and  Day  : 

The  Articles  stipolnto  that  no  Account  shall  be  called  in  question,  except 
for  error  discovered  in  the  lifetime  of  all  the  Partners.  Hoir  does  it  vary 
the  ease,  as  between  the  innocent  Partners,  that  the  error  has  been  cansed 
by  Fraud  ?  The  guilty  Partner,  certainly,  could  not  avail  himself  of  that 
stipnhition ;  bat  the  other  Co^partners  have  been  in  error  as  amongst  them- 
selves ;  and,  as  two  of  them  died  before  the  error  was  discovered,  the  loss 
must  be  home  bj  the  survivors.  Suppose  that  the  Debits  of  the  Partner* 
ship  had  been  stated  too  highly,  could  the  Representatives  of  the  deceased 
Partners  have  made  any  Claim  on  Account  of  such  mis-statement?  One 
of  the  provisions  in  the  Articles  is  materially  in  &voar  of  the  surviving 
Partners:  for,  if  one  of  the  Partners  had  died  on  the  29th  of  June,  the 
whole  half-year's  Profits  would  have  belonged  to  the  Survivors. 

Next,  as  to  the  Accounts  not  having  been  made  out 
*and  ngned  as  directed  by  the  Articles.  Xoveiufcr  was  the  only  [  *245  ] 
one  of  the  Partners  who  did  not  sign  the  Accounts;  and,  there- 
fore, his  Representatives  aro  the  only  Persons  who  can  complain  that  the 
Accounts  were  not  binding  on  him.  But  they  make  no  such  comphunt. 
The  provision  in  the  Articles  u  to  the  settlement  of  Accounts,  was  partly 
substantial,  and  partly  directory.  The  substantial  part  was  complied  with ; 
the  form  was  waived  by  the  Parties  themselves. '  They  substituted  their  own 
mode  of  Settlement  for  that  pointed  out  by  the  Articles.  By  receiving  thmr 
Shares  of  the  Profits  they  adopted  the  Accounts ;  and  it  cannot  now  bes^d 
that  the  J  are  not  bound  by  them.  PtU^ft  t.  Jmuian  (a) :  Jaekm  v.  Sedg' 
wiek  (by* 

At  all  events,  if  the  Estates  of  the  deceased  Partners  are  at  all  responsi* 
ble  for  the  Losses,  the  Phdntifla  are  not  entitled  to  have  a  general  Account 
taken,  as  prayed  by  their  Bill ;  they  are  only  enUtled  to  correct  the  Ao- 
counts  so  fkr  as  they  are  fraudulent. 

Mr.  Stinton  appeared  for  the  Defendant  JlfurreK* 
The  Vice-Ckancbilob: 

The  Stipulations  in  the  Articles,  as  to  the  mode  in  which  the  Executors  of 
a  deceased  Partner  are  to  bo  dealt  with,  proceed  on  the  supposition  that  the 
stipulation  that  just  and  true  Accounts  shall  be  made  out,  has  been  complied 
with.  I(  however,  by  reason  of  the  Fraud  of  one  of  the  Partneia,  just  and 

(a)  Madd.  4  Q«kL  14S.  (&)  i  SwHMt.  4S0. 
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true  Acconnts  have  not  been  made  om,  tho  grouTia  ou  wWch  tho 
£  '246  3    subsequent  stipulutioua  arc  founded,  totally  fdUs  ;  aud  tlic  Vank 
of  truth  and  justice  in  tLe  Accouuy,  laja  a  foandaiioD  for  iaking 
a  general  Account. 

Refer  it  to  the  Master  to  take  au  Account  of  the  dcaiiDgs  aad  traiiaac- 
tioQ3  of  the  Partnerahip,  from  the  date  of  ilie  Articles. 


Tatlob  v.  TAmB. 

1833:  25lli  June. —  Will. —  Constnidir-rf. — Residuary  Gifi. 

TeiUtor,  after  directing  ail  his  Debts  to  be  fully  paid,  dcvioed  his  Estates  t«  seTcr&l  dif> 
ftient  PcfMMts,  and  dMu^Ml  certsin  of  then  wiib  specifie  Subs.  Hdd  that  thoM  ESt«lc% 
as  well  as  tlic  othen,  ivere  fhais;ed  v  ith  the  Debts. 

A  Bc-^ti'-it  of  '*  All  my  Hoatchold  Furnirnrc,  Tmf>V'nrnts  of  Tmdc,  Cattle,  S!ifop,  nn  l  rill 
the  iTst  nml  rcsitluc  ot  my  Monios,  Siecuritieii  for  Alouey  and  rcrsonol  Estate  wlMtoocver 
Olid  v\hcic!jucvcr,  not  here  in  before  disposed  of,"  is  a  Reoidoary  Beqacstt 

WiluaM  Taylor,  being  seised  of  the  Copyhold  Estates  mentioned  in  his 
Will,  hut  of  DO  other  Bcal  Estates,  made  his  Will  dated  the  17th  of  July 
ISIS,  and  which  was  partly  aa  follows :  First  I  will  and  direct  that  all  my 
juat  Dohts  and  Faneral  Expenses  shall  be  fully  paid  and  satisfied.  I  g^ve 
and  devise,  imto  my  Son  WtUim»  Tt^wr^  his  Heirs  and  AasigDSy  aD  mj 
Copyhold  Measnage  or  Tenement,  Closes,  Lands,  Hereditaments  and  Fremi- 
aes,  situate  in  the  Manor  of  Balioly  in  the  Counfy  of  Warwi^^  and  now  in 
fhe  oceupation  of  myself  and  John  IFM,  To  held  the  said  Messuage  or 
Tenement,  Closes,  Land,  Hereditaments  and  Premiseay  irith  fteir  Apfvrte- 
nanoes,  unto,  my  said  Son  WUUam  Ta^kr^  Us  Heirs  and  Assignafor  ever, 
suhjeet  nevertheless  to,  and  I  do  hereby  ezpTcasIy  charge  Ae  said  Premises 
with  tho  payment  of  407.  ft-pieee  to  my  Four  daughters,  Ann^  the  wife  of 
Richard  i^u<fer,  jtfat^,  the  Wife  ult  Jolm  Bwnnumd^  8anih^^  Wife  of 
John  Witrdy  and  JSIigahetk^  the  Wife  of  Jehi  Bodiktgtmi^*  The  Testator 

then  devised  three  other  Coj^hold  Estates,  one  to  his  Sen, 
[*247]  ISanaui  in  Fee,  anoliher  *to  his  Wife»  iUoiy  Slryforfor 

life,  with  remainder  to  his  Soiis»  ThomoM  and  AJbrahatA  Ta^^ 
aa  Tenants  in  Cornmoii  m  Fee,  and  the  third  to  Ua  Son,  Jom^  Toffw^  in 
Fee  charged  with  the  payment  <^  the  fiirAer  Sam  of  401.  »]neea  to  his 
four  Daughters ;  and  he  gave  to  them  the  fiirther  Sum  of  40/»  ft-j^e, 
and  directed  the  same  to  be  paid  out  of  lus  Personal  Estate :  and  he  gave 
to  his  Sons,  WiUiam  and  SarniuH^  tha  Sum  of  400/.  in  Trust  fi>r  his  Wi& 
ll>r  life,  and,  after  his  death,  for  his  Sons,  ThmM  and  A^rakm  on  their 
attaiii^g     bnt  i£  they  both  died  n^er  M  aga^      b  Tnrt  te  s^ 
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his  otiMtr  Chtldreii  m  should  then  be  living.    The  Will  then  proceeded  thus? 

Aad  fts  to  all  my  Soutehold  Furniture,  Imphmentt  of  HouitJiold,  Impl^ 
menu  ef  mif  Trade,  8t»ck  in  Trade,  Cattle,  Sheep,  Implements  in  Uu§m 
Imndry,  and  all  ths  Bnt  4md  Mtiidue  of  my  Mftiiee,  Securities  for  MoiUffy 
omI  Perianal  MttaU  whaUoever  and  teAeresocver,  not  hereinbefore  by  mb 
disposed  of,  I  give  and  bequeath  the  same  and  every  pact  thereof,  unto  my 
said  Wife  and  my  said  Sons,  Thomas  Taijlor  and  Akraktm  Taiyhr,  in  equal 
Shares  and  P^portions ;  and  I  dircct  that  the  Sharo  or  Shares  of  both  or 
either  of  my  said  two  Sons  who  may  be  under  the  age  of  21  years,  shall  be 
employed,  by  my  Executors  hereinafter  named,  £i>r  the  benefit  of  such  Son 
or  Sons,  during  ins  or  their  minority,  in  aaeh  manner  as  my  said  Executors 
i^all  think  proper."  And  the  Testator  appointed  his  Son^,  William  anA 
Samuel,  Executors  of  his  Will.  The  Testator,  by  his  first  Codicil,  dated 
Ae  124h  of  July  1822,  reduced  the  Sums  given  to  his  Daughters  to  8<M. 
«ach  ;  and,  by  the  second  Codicil,  dated  the  2lBt  of  June  1823,  he  further 
ledaoed  those  Sams  to  20^.  each ;  and  he  gave  to  his  Son,  ^omtiel,  die 
Son  of  100/.,  which  he  direeted  flhoolil  he  paid  cut  of  the  Mem^ 
due  of  his  Personal  Estate.  [  *248  ] 

*Tho  Testator  died  in  April  1826.    The  Bill  was  Hied  by 
S!/»»nia^  aud  Abraham  Ta^hr,  the  two  younger  Sons  (tlio  latter  of  ^hom 
was  an  Infant),  and  by  Mary  Taylor  the  Widow  of  the  Testator,  against 
the  other  ChUdceo,  yragu^  tiuit  the  WiU  niglit  be  e0feahhahed  and  the 
Trusts  performed. 

At  the  hearing  of  the  Gaise  two  questions  were  raised ;  first,  whether  the 
Copyhold  Estates  srere  charged  witli  the  Testator's  Debts  and  Funeral  Ex- 
penses ;  and  teoond,  whether  the  Household  Furniture  and  other  Articles 
particularly  mentoed  in  the  Clause  by  whioh  the  BesidQe  vas  disposed  of, 
vere  specifically  bequeathed^  or  not  ? 

Sir  M,  Sugdm  and  Mr.  Jeremy,  for  the  Pl.nntiTg,  oontended,  fii9t,  that, 
by  the  first  Clause  in  the  Will,  all  the  Testator's  Estates  were  charged  with 
his  Debts.  Bradford  v.  Foley  {a) ;  Webster  T,  Aiiop  (6),  Secondly,  that 
the  Claose  in  which  the  Residue  was  included,  was  partly  specific  and  partly 
Residuary  ;  for,  if  the  Testator  had  intended  it  to  be  Residuary  only,  he 
would  not  have  enumerated  the  Household  Furniture  and  other  Articles,  or, 
if  he  had  enumerated  them,  he  would  have  added :  And  all  the  Rest  and 
Res'  luo  of  my  other  Personal  Estate."    Clarke  v.  Butier(e^. 

Mr.  Wakefield  and  Mr.  Marwood,  for  tho  Defendants,  contended,  first, 
that  the  efieet  of  the  first  Clause  in  the  Will  was  controlled  by  the  sabse- 
quent  Charges ;  and  that  the  Testator  had  pointed  oat  the  Estates 
whieh  he  *intended  to  be  ehargsd,  and  the  Charges  to  which  thej  [  *219  ] 

(a)  3  Bn.  C.  C.  S51,  noM.        (6)  lUd.         (c)  I  Mer.  304. 
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were  to  be  subjected.  WtUan  \ .  Lanmster  {d')  ;  Henvdlv.  WJiitaktr  i^v). 
Secondly,  tliat  the  Ilouaehokl  Furniture  and  other  Articleswerc  not  specifi- 
cally given;  for  the  Clause  by  which  they  were  disposed  of,  comprised  one 
Bequest  only,  auJ  cuntaiued  merely  au  enimicruiiou  of  the  particuhurs  of 
which  the  Residue  consisted. 

The  VlCE-COANCELLOR  : 

The  general  charge  of  all  (lie  Debts  upon  all  the  Estates,  is  tjulte  con- 
sistent with  the  charge  of  Bpeciiic  Sams  upon  .1  1"  particular  Estates  ;  and, 
therefore,  I  consider  it  to  be  quite  clear  that  ail  the  Estates  are  charged  with 
the  Debts. 

The  next  question  is  whether,  by  the  words  of  the  Residuary  Clause,  iho 
Articles  mentioned  woro  specifically  given,  or  whether  that  Clause  contained 
merely  an  enumeration  of  the  particulars  of  which  the  Residue  consisted. 
This  question  is  not  decided  by  Clarke  v.  Butler.  There  the  Gift  was  di- 
vided into  two  distinct  sentences,  and  the  Judgment  as  to  all  the  things  not 
connected  with  the  Leasehold  House,  though  given  in  a  weak  form,  is  sup- 
ported by  the  Gift  in  the  second  Codicil.  The  language  of  this  Will  is  dif- 
ferent. Here  there  is  no  division  cf  the  sentence.  The  things  speci&caiJj 
named  cannot  be  separated  from  those  given  in  general  terms. 

Tbea  loilow  this  Clause:  "And  I  direct  that  the  Share  or  Sliares  of 
both  or  cither  of  my  said  two  Sons  who  may  be  luidc  r  tlie  age  of 
£  •250  ]  21  years,  shall  be  employed,  'by  my  Execntorg  liercaftei  named, 
for  the  benefit  of  such  Son  or  SotjS,  during  his  or  their  minority, 
in  such  manner  as  my  said  Executors  shnll  think  proper."  Supposing  the 
things  mentioned  to  be  specifically  given,  liiis  would  bo  a  direction  that  the 
Executors  should  employ  the  Sons'  Shares  of  those  things,  that  is  to  say, 
of  the  Cattle,  Farming  Implements,  &c.  for  the  benefit  of  his  Sons,  which 
the  Testator  could  not  intend  ;  but,  if  the  Gift  was  Residuary,  then  the 
Executors  would  convert  those  Articles  into  Money,  and  the  Testator  might, 
with  propriety,  direct  his  Execators  to  employ  tho  Shares  of  Iub  Sods  for 
their  benefit. 

My  opinion,  therefore,  is  that  the  Testator  did  not  intend,  by  mentioning 
those  Articles,  to  give  them  specifically,  bat  that  he  meant  merelj  to  de»> 
cribo  the  Residae  of  which  the  Shares  were  given  to  hie  Sons. 

(if)  S  Ban.  108.  (e)  Ibi(L343. 
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•Lewis  ».  Edmund.  [  •251  ] 

A.  died  Intestate  Icarins  a  Widow,  and  Infiuit  Children  his  Next  of  Kin.  The  Widow,  wilb> 
out  t.ikin?  ont  admintstmiion,  possessed  hh  Assets,  paid  his  Debts,  and  died,  having  bc- 
queailicd  l:cr  l\>rt>oiutl  Estate  to  the  Children,  and  appointed  B,  &  C  her  Executors.  D, 
Uten  took  out  Adminisiiation  to  tho  Intestate  and  bronshtan  Action,  at  TVostee  f or  ibe 
Children,  against  B,  4  C*  for  Moniei  allogod  to  bo  due  from  the  Testatrix  to  the  Intestate's 
Kstnte.  B  &  C.  together  with  the  Childicn,  filed  a  Bill  againut  Z>.  praying  for  all  proper 
Accounts  of  tho  Assets  of  the  Intcstnfo  nml  Testatrix,  possessed  liy  B.  niul  C,  and  \>y  D., 
ond  of  whiit,  if  anything,  was  due  from  the  Testatrix's  Estate  to  the  intestate's  Estate,  aad 
for  an  Injunetion  to  resimia  the  Action.  Held  that  the  Bill  wo*  not  MnlttTarions. 

TnB  Ml  stated  (hat  the  late  Father  of  the  Infant  Platntifb,  held,  at  hia 
death,  two  Bnall  FarmSy  at  the  rack>rentB  of  202.  and  Ton  Goineas ;  that 
he  died  in  Fchmary  1829,  intestate,  leaving  his  Widov,  and  the  Infant 
Plaintii&  bis  onlj  Childien  and  Next  of  Kin ;  that  the  Widow  possessed 
his  Personal  Estate,  which  eonsisted,  prineipalljr,  of  Farming  Stock  and 
Fnroitnre,  and  paid  his  Faneral  Expenses  and  Debts;  that  she  continued 
to  oeeapy  the  Farms  at  the  same  Bents,  and  maintained  and  broagbtnp  the 
Infant  Plaintiffs  thereon ;  that  she  died  in  March  1832,  having  bequeathed 
all  her  Personal  Estate  to  the  Plaintiffs,  Lemt  and  7^mna$,  in  Tmst  to 
dispose  of  the  same  for  the  beneEt  of  her  Children,  equally,  ia  sach  man- 
ner as  thej  sbonld  think  best  for  their  maintenance,  edncation  and  estab- 
lishment In  life,  and  she  appointed  Lmif  and  l^omas  her  Executors  in 
Trust  and  the  Qoardians  of  her  Children ;  that  thejr  prorod  her  Will,  and 
let  the  Farm§  and  sold  the  Stock,  Farnitare  and  Effects  thereon,  and,  with 
the  Proceeds  and  other  Monies  received  by  them  as  her  Executors,  they 
paid  her  Faneral  and  Teitamontary  Expenses  and  D^bts,  aud 
•they  invested  part  of  tl.e  Surplus  in  the  Purchase  of  Stock  in    [  '252  ] 
their  names,  and  had  a    dance  remaining  in  their  hands;  that 
the  Defendant  was  an  Uncle  of  the  Infants,  and,  at  the  Testatrix's  death 
he  was  a  day  labourer,  and,  being  desirous  of  possessing  himself  of  part  of 
the  Trust-mooics,  he,  under  pretence  of  benefiting  the  Infants,  made  cer- 
tain proposals  for  the  employment  of  those  Monies,  which  the  Exfcutors 
declined  ;  that  the  Executors  had  sent  to  a  Solicitor  employed  by  tho  Defen- 
dant, an  account  of  their  Receipts  and  Disbursements,  and  that  no  objec- 
tion had  been  made  thereto;  that,  in  November  18?.2,  the  Defendant  took 
oat  Administration  to  the  Intestate,  and,  afterwards,  applied  to  the  Ezeou* 
tors  for  payment  of  two-thirds  of  the  Assets  possessed  by  them,  as  belong- 
ing to  the  Intestate's  Estate,  and,  subsequently,  for  payment  of  120/.  for 
the  purpose  of  stocking  a  Farm  which  the  Defendant  alleged  had  been  taken 
for  the  Infants,  bat  the  Executors  declined  to  pay  the  Sums  demanded ; 


254 


CASSB  IN  CHAirOEBt. 


IttS.— Lewb  «.  Eteufed. 

that  the  Defendant,  a3  AJministrator,  liad  brought  two  Actions  against  tho 
Executors,  one  for  the  llentof  tlie  Farms  during  the  Testatrix's  occupation, 
and  for  Monc}-  received  by  her  alLe'i  the  death  of  the  Intestate,  and  alleg- 
ed to  be  his  Property,  and  the  other  for  the  Proceeds  of  the  Sale  of  the 
Stock  and  Furniture  sold  by  the  Executors,  ^-hich  was  allcjjed  to  belong  to 
the  Intestate^s  Estate  ;  that  no  Debts  remained  due  from  the  Tntostatt*s 
Estate,  and  that  the  Residue  of  Ins  Estate,  including  "what,  if  anjihing, 
might  he  'iue  from  tlie  Testatrix,  or  might  be  recoverable  in  the  Actions, 
hthnged  to  the  Infants^  and  (he  Drfendanf  prcfrsfied  to  bring  the  Actions 
a*  a  Trustee  for  (hem  and  for  their  btnejii ;  liiat  the  Plaintiffs,  ieir<«  and 
Titomat^  >verc  willing  to  dispose  of  tho  Stock  and  Ca^h  in  their 
[  •268  ]  hands,  *as  the  Court  should  direct,  and,  in  case  any  pai  t  tlicreof 
should  appear  to  belong  to  tho  Intestate*s  Estate,  the  Barae  ought 
to  be  secured  for  the  benefit  of  tho  Infants ;  that  the  Defendant  had  been 
arrested  for  Debt,  and  had  taken  the  benefit  of  the  Insolvent  Debtors'  Acfc, 
and,  if  he  should  get  possession  of  any  part  of  the  Trust-monies,  he  intend^ 
ed  to  apply  (ho  same  to  bis  own  use.  The  Bill  prayed  that  the  Trust  inoD» 
ICS  in  the  hands  of  the  PlalntiSs  Ltwit  and  ThomaSy  might  be  properly  se* 
cured  and  applied  for  the  benefit  of  tho  Infants ;  that  all  proper  Accounts 
might  be  taken  of  the  Estates  of  the  Inteatate  and  Testatrix,  respectively, 
possessed  by  the  PlnintifTs,  Lewis  and  21ioma»,  and  by  the  Defendant,  and 
of  their  Debts,  and  jfuneral  and  Teitamentary  Expenses,  and  of  what,  if 
anything,  was  due  from  the  Testatrix's  Estate  to  the  Inie9t^^9  Ettatt^ 
and  that  the  Defendant  might  be  reatraiaed  from  taking  any  farther  fn^ 
cccdinps  in  the  Actions. 

Tho  Defendant  demurred  to  the  BUI  because  it  was  exhibited  to  have  an 
Account  taken  of  tho  Intestate's  Estate  possessed  by  the  Defendant,  and 
also  of  the  Testatrix's  Estate  possessed  by  the  Plaintifis,  Lewit  and 
ThomM^  which  matters  had  no  dependence  on  or  coanecti<Mi  with  each  Oth- 
er, and  ought  not  to  have  been  included  in  one  Bill. 

Mr.  Kni^  and  Mr.  Mfiwro^  in  support  of  the  Demuner,  contended  that 
the  Accounts  of  the  two  Estates  coold  not  be  joined  in  one  Suit,  as  the 
Defendant  had  no  interest  in  the  Aoeonnts  of  tho  Testatrix's  Estate^  nor 
had  tho  Plaintiffs  i^2^t<  and  7%omat  any  ioterest  in  the  Acooonts 
of  the  Intestate's  Estate.  *Barri9on  v.  Eogg  (a)  ;  Dam  y*  [  •254  ] 
Dunn  (6)  ;  Maud  v.  Acklom  (c)  ;  Marcos  v.  Pehrer  (i). 

Mr.  Knight  and  Mr.  Jacob  appeared  for  the  Plamtiffs. 

Bat  the  YiCB-CHAKCBLLOit,  without  hearing  them,  said :  The  Bill 
tents  such  circumstances  as  show  that  the  Court  cannot  admiatster  laltefi 
irithont  takiog  the  aoeonnts  of  botii  Estates. 

(«)  t y«. J.SS8.  («)  jbrn^Vtun, p,tsi. 

(»)  AaU^  VoL1X.|».  HIL  (tf)  Am^  YeL  lU.  p.  4St. 
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18n«— Jbnw  r.  Tovtok 

Th«  Mother  and  Children  were  tlie  sole  Next  of  Kin  of  the  Father,  and  , 
she  was  hit  Adminifttratriz  ds  9on  tort.  She  appoints  the  Plaintiffs  Letoit 
«nd  Thi»ma$  her  Executors;  and,  after  her  dcatbf  Ihe  Defendant  Edmund 
takes  out  Letters  of  Administration  to  faer  deceased  Hushand,  and  then 
brings  Aelionft  agaiart  the  Representatives  of  the  Widow,  \Thich,  the  Bill 
alleges,  be  pwifceseg  to  bring  as  Tmatee  for  and  for  the  benefit  of  the  lofimt 
Co-plainW,  wb»  ate  antiOed  to  (b«  Pefsonml  Estato  botb  of  their  Father 
•ad  of  their  Hothar*  If  tba  Dafeadant  aoeeeada  in  theae  Aettoaa,  tbe  ef- 
leak  vtUba  thai  tba  Admimaitttor  of  the  Father  will  fecofor  from  the  Ria^ 
cntora  of  die  Uotber,  who  waa  tfaa  AdaMniatratrix  draeii  Urt  of  tbe  Father. 
The  Exacntova  of  thai  Mother  have  a  righl  to  have  the  Aeoonnto  taken  of 
the  Estate  whteh  Ihey  repreaent,  and  the  Infant  Plaintilb  hvro  a  right  to 
file  a  Bill  for  the  purpose  of  reatraintng  the  Defendant  from  proceeding  in 
the  AetioDS,  to  the  fmito  of  wbicb,  H  is  alleged,  they  alone  aro  entitled. 
Tbe  Defcodaat,  bj  bringing  the  Actions,  baa  inpfieatod  hinself 
*wtth  the  Estato  of  the  Blotber;  and  tiie  Court  eannot  adminia^  [  *265  ] 
tar  ryliaf  with  referenee  to  these  Aetisaa^  iialesB  the  Aecounta 
of  the  Mother's  Estate  are  taken.  The  oonseqaenee  ia  that  the  Bill  ia  not 
MoltiMaBS,  and  the  Damarrer  nrasl  be  avei^led. 


Jqiteb  v.  Tqedi^ 

Tattalor  boqneatbod  •  fom  oC  S,0(HM.  ia  Tmtt  Ibr  liift  Dmglilsr  Av  Mr,  **  and,  on  her  deMtso^ 
I  i^TO  the  Mid  S^SSQJL  to     Cblldrai,  or  dieir  dewradaolSi  of  71 F*  inwMliproporticiw  to 

each  as  my  Danghtcr  mar  direct/'  The  Dtnghtcr  died  wttUont  hATing  ntndc  any  appoint* 
ment  Hdd  dial  tho  Ctiildcea  of  2.  F,  were  entitled  w  tbe  fand,  to  the  cxcliuioa  of  di«lr 
Imbo. 

Chablbs  FBSEiEAir,  after,  bj  Ua  WiU,  ^ving  certain  Legacies  to  Thsnm 
JB'remon  and  Stecla  Soghia  his  Wife,  bequeathed  aa  fi>Uowa;  I  gjlve  and 
bequeath  to  my  Emntora  hereinafter  named,  6,0002.  Three  per  Cdnt.  €oii> 
aolidated  Bank  Annnities,  upon  this  Trust  that  thej  do  pay  the  Dividends 
that  become  due  and  are  paid  on  tbe  said  G,OOOI.  now  atanding  in  my  name 
in  the  Bauk,  to  my  Daughter  Charhtie  Sarahs  Wife  of  Captain  Senry 
Gamhle;  and  I  desire  that  her  Receipt  alone,  whether  married  or  unmaril* 
ed,  shall  be  considered  a  complete  discharge  for  all  such  Dividends  during 
her  natural  life  ;  and,  immediately  on  her  decease,  I  give  and  bequeath  the 
said  6,0001.  Three  per  Cent.  Consolidated  Annuities  to  the  Cbildron,  or 
tJieir  DeacmdanUy  of  the  aforesaid  T.  Wreenian  and  Nicola  Sojjhia  his 
Wife,  in  such  proportions  to  each  as  my  Daughter  the  said  Charlotte  Sarah 
GaiTidle  may  by  her  Will  or  Testament,  or  any  other  written  declaration, 
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during  Ler  lifetime,  direct."    And  the  Tcstntor  appointed  W.  C.  Freeman 

his  Residuary  Legatee,  and  Tori/i  and  Baker  his  iixecutors. 
[  •266  ]  •The  Testator  died  in  18-23  ;  and  Mrs.  Gamble  died  in  1832, 
without  having  made  nny  appointment  of  the  6,000i.  block. 
The  Bill  was  filed  bj  two  of  the  Children  of  Thomas  Freeman  and  Ni- 
cola Sojjhia  his  Wife,  against  TK.  C.  Freeman^  who  was  the  only  other 
Cliild,  and  also  against  the  Executors  of  the  Testator  and  the  Children  of 
the  Plaintifis,  alleging  that,  on  the  death  of  Mrs.  Gamble  without  baring 
made  any  appointment  with  respect  to  the  6,000^  Stock,  the  same  bccama 
diviaible  between  the  Children  of  T.  Freeman  and  Nicola  Sophia  his  Wife 
in  cqml  Third  parts;  bo(  the  Defendant  W,  C» Freeman  alleged  that  Mrs. 
G-arnUe  having  made  no  appointment  with  respect  to  the  Stock,  the  same 
was  undisposed  of  after  her  Life>intercst  therein,  and  fell  into  the  Residue  ; 
and  the  Defendants,  the  Children  of  the  Pkintiffii,  alleged  that  thej  took 
eqval  Shares  in  the  Stock  with  the  Plaintilb.  The  BiU  prajred  that  the 
Plaintift  might  be  declared  to  be  req»eetive1y  entitled  to  one  Third  part  of 
tbe  Stock,  and  that  the  Ezecnten  night  be  decreed  to  pay  the  same  aeeovd- 
ingly. 

Sir  E»  Sktgdm  and  Mr.  for  tbe  Plaintifi,  relied  on  MinMUtffit  t. 

NueeUa  (a). 

Mr.  X.  Lownda  and  Mr.  Winterhoitomf  for  4]ie  Defendanta,  the  Children 
of  the  Plalntiflh,  distingoisbed  this  Oaie  firom  tbe  Case  oited,  on  tbe  ground 
that,  in  this  Csse,  a  Power  was  gi?en  to  Mrs,  G^omMSt,  under  wbieh  she 
night  have  appointed  a  Share  of  the  Fond  to  the  Deseendanti 
[  *257  ]   of  tbe  Children;  and,  therefore,  that  the  Children  and  their  de- 
scendants were  entitled  to  tbe  Pnnd  equally.    Brmm  t. 

Siffga  (6). 

The  Vice-Chancellor  : 
The  descendants  are  mentioned  merely  as  substitutes  for  the  Children. 

There  is  a  direct  Gift,  with  a  power  of  selection. 

Declare  that  the  riaiiitiffa  and  the  Defendant  W.  C,  Freeman^  enti- 
tled to  the  Fund  iu  e(^uul  Shares. 

(a)  I  nui.  lis.  (»)  s  vti.  sei. 


Browv  V,  Pococs. 

1833:  6lh  Jo]j. -^Wni-^ConMiructim.—Poicer. 

Tc»tntrix  gnvc  a  weekly  sotn  lo  A.  for  his  Life  or  until  ho  should  attempt  to  assign,  &c  the 
• '  Mtme,  ftnd  tho  diraeted  a  tain  of  Slock  to  be  set  npan  to  Miiiior  tlio  BiyiiMnU}  maA  dM» 
g/krt  to  il.  the  power  of  Ictviog  the  Block,  after  the  Fajmciiti  lo hSm  ikoold  craae,  lo  and 
IbrilM  benefit  of  hif  Wifo  and  ChiUiw,  m  ho  ibodi^  bj  WiUdalyeneatodfSffoeadbr 
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^ocath  tito  Mne^  A.  M  baving  nid«  in  invalid  appointaMat^f  tha  Slock,  ikld  tkal 
dwn  waa  an  inpHad  Gift  ta  hb  Wife  and  CUMrca,  in  defaali  of  app^tvant 

liADT  PococK,  by  her  Will  dated  the  2l8t  of  July  1816,  directed  her 
Executors  to  pay  two  Weekly  sums  of  21.  each,  to  John  Jame$  Brown  and 
Jamt8  Edward  Brown^  for  their  lives,  and  that  8,000/.  Three  per  Cents, 
should  sot  apart,  and  the  Dividends  applied  for  jia3'ment  of  those  Weekly 
sums  ;  but,  if  either  of  the  Legatees  should  attempt  to  aasigu,  charge  or 
iDCnmber  his  Weekly  payment,  the  same  should  cease,  and,  upon  each 
Weekly  payment  ceasing,  cither  for  the  causea  before-mentioned 
or  by  the  Legatee's  "death,  a  Moiety  of  the  Stock  should  be  £  'SSS  J 
transferred  to  the  Corporation  for  the  relief  of  Poor  Widows  and 
Children  of  Clerii^ymen.  The  Testatrix,  by  a  Codicil  dated  the  Oth  of  July 
1817,  revoked  the  Gilt  of  a  Moiety  of  the  8,000/.  Stock,  to  the  said  Cor. 
poration,  after  the  Weekly  payment  to  Jamts  JaJdu'tird  Broicn  shoold  cease, 
and  she  gave  to  him  the  p<iwer  of  leaving;  that  Moiety,  after  the  payment  to 
him  should  cease,  to  and  for  ilie  benefit  of  his  Wife  and  Children,  in  such 
manner  as  he  should,  by  Will  duly  executed,  gift  and  bequeath  the  same. 

The  testatrix  died  on  the  Gth  of  July  1818. 

By  a  decree  on  furtlicr  Directions,  it  ^^as  ordered  tliat  the  amount  of  the 
Weekly  payments  should  be  paid  to  the  Legatees,  out  of  the  Dividends  of 
8,000^  Three  per  Cents,  wliidi  bad  been  iranaferred  into  the  Accoontani- 
generaPs  name. 

James  Edward  Drown  died  in  October  1832.  He  had  four  Children  liv* 
ing  at  the  Testatrix's  death  (one  of  T>hom  afcenvardg  died)  and  two  Chil* 
dren  born  after  the  Testatrix's  death  :  his  Wife  also  yias  dead. 

James  Edn'ord  Broun  having  made  an  invalid  appointment  of  a  Moiety 
of  the  Stock,  the  question  on  the  UearinK  of  A  Petition  in  the  Caoae,  was  to 
whom  that  Moiety  now  belonged. 

Sir  E,  Sugden  and  Mr.  Cooper j  for  the  surviving  Children  of  Jamei  iJ. 
ErowTiy  contended  that  tho  power  gi?en  by  the  Codicil,  was  ei- 
tlier  a  power  in  the  nature  of  a  "Trust,  or  a  power  with  an  impli-  [  •269  3 
ed  Bequest  over  to  the  objects  of  it,  in  defanlt  of  appointment. 
Brown  v.  ffiggs  (a);  Harding  v.  Glyn  (6)  ;  Birch  v.  Wade  (/)  ;  Davy 
y.  Soopor  {d) ;  Madditon  y.  Andrew  (^e)  ;  Hockley  i,  Mawbqf  (J^; 
Morgan  v.  Surman  (^)  ;  Longmore  7.  Broom  (JC)  • 

Mr.  Pepyt,  for  the  Exocntors  of  the  Testatrix^  contended  that  the  Fond 
had  fallen  back  into  the  Residue  of  her  Estate. 

Mr.  ilbfire,  fior  tba  ExeMton  ef  Jama  Edmmd  Brown. 

(a)  t  Vei.  561.  (6)  1  Atk.  4M«  (c)  3  T.  4  B.  ItH 

<^lT«n.eci.  (t)lT«a.M.  {/)  X'^m.l.X^M, 

{g)  1  Ttaai  m.  <A)  T  Tea.  IM* 
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The  Viob  Cjunoxllor: 

Tbo  Codicil  contuns  no  esprcsB  Giftom  in  defftnlt  of  Appointmeul ;  hat 
it  is  clear  (bat  the  Testatrix  intended  the  Wife  and  Children  to  take  the 
Fund,  and,  therefore,  I  am  of  opimen  that  there  ii  a  Gift  to  them,  hy  in- 
plication,  subject  to  the  Power. 

Dcolare  that  tho  surviving  Childreo  of  Jama  MdnMrd  JBrav»  are  entip 
tied  to  a  Moietjr  of  the  Stock,  as  Joint-tenantB. 


[  *260  ]  'GiBBoars  v.  Lavoooh* 

1833:  23d  Jii\j.^WiU.—€on»tniction.—Por[i<ms. 

Testator  gave  a  Sum  of  Stock  to  UU  Wife  for  life,  md^ofttr  liii  dMtli,  to  hi*  Bmm  tni  Dnq^ 
ter;       h«  directed  tho  Iniercit  of  Mf  Dmglilot^  Sharo  to  be  pMil  10  her  for  liericfimt* 

tiM',  for  Ufi',  ami.  al  her  decease,  li  e  Cnpitol  tobedi\idcd  omongM  »«fh  ChiMrcn  as  die 
should  liavc  living  nt  l<is  iKci-asc,  tlic  Slmrcs  of  Sons  to  be  jaiJ  at  21,  and  of  DBOj^liter*  at 
21  or  matrin^je,  provided  ilieir  MutLer  waa  tltcn  dead,  otltcnftiae,  bir  Cbildreit's  Skan^  were 
not  to  be  paid  to  ihcm  until  her  4ee«Me:  Vnl  If  tilt  Ttattttoi^  Dai^^titer  bad  no  CbiMna 
living  u  her  dcecMC,  licr  Share  woa  to  be  tqwillj  diTided  tmongit  Micb  of  his  Sonsoa  ihoold 
be  t!ioii  living  :  :i  i  1  if  nny  of  saM  Sons  oud  Dflngbters  filioul  l  die  UTurc  his  W  \fr.  and 
vithnut  lca\iu^'  I>,-iic.  tlicir  Sliarcs  were  to  be  divicled  r.mong  Itis  oihor  Chihlrcn  HcUl  tliat 
ibo  Daughter's  Cuiidrcn  living  at  the  Testator's  dcatb,  took  aimtltite  vested  iiitcresls  at  21 , 
thoagh.their  Mother  was  etUI  liring ;  and  Ibot  her  Interaii  io  tbo  Shan  of  OM  of  the  Tai- 
tator^a  Sons  who  died  in  tho  lifetiao  of  bla  IVidov,  W«S  not  fultftct  (o  tho  aano  Thwia  aa 
her  original  Share,  bat  veited  in  her  abeolntelj. 

Moses  Vernon,  hy  his  Will  dated  the  25th  of  April  1799,  bequeathed 
as  fullovvs  :  I  give  and  bequeath  unto  my  Sou  Joseph  Vernon  nrivl  Mr. 
John  Cockrav,  the  Sum  of  2,800/.  Three  per  Cent.  Consolidated  l^ank  An- 
nuities, in  Trust  to  pay  unto  my  beloved  Wife,  Ann  Vertion,  tho  Interest, 
Dividends  and  Profits  accruing  therefrom,  dunuL^  her  life  ;  and,  at  her  de- 
cease, tho  said  Sum  of  2,800/.  I  desire  may  be  diviile  ],  cqnnlly,  Sharo  and 
Share  alike,  between  and  among  my  three  Sons  nnd  my  daughter  as  follcnvs, 
Joseph  Vernon y  William  Vernon j  Memy  ]  cmoii  and  Maria  Ann  Vernon j 
now  Maria  Ann  Stnith,  the  Wife  of  James  Smith,  hwt  tho  Interest  only  of 
my  said  Danghter's  Shard  is  to  be  paid  her,  during  her  life,  by  my  said 
Trustees,  from  time  to  time  as  it  becomes  due,  and  uiy  ?aid  Daughter's  Re- 
ceipt alone,  from  tine  to  time,  shall  be  a  guflicient  and  biwful  dis- 
[  *261  ]  char;:io  to  my  "eaid  Trustees,  notwithstanding  ber  present  or  any 
other  (Joverturo  ;  and,  at  tho  decease  of  my  said  Daughter,  my 
"will  is  that  her  said  Share  shall  be  equally  divided.  Share  and  Share  alike, 
b('t^\e?n  or  among  eucli  Chibirca  lawfully  begotten  as  she  shall  have  liviiig 
at  my  decease,  or  born  within  nina  months  after,  such  ClHMrtn  as  arr.Sons 
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«r»  to  be  paid  their  Principal  Money  upon  thar  tttainmg  tbo  age  of  21 
years,  and  sach  children  as  are  Daughters  ar*toU  pM  their  Prineijpal 
Monty  upon  their  attaining  21  ytart  or  day  of  marriage,  respectively,  wbieb- 
ever  shall  firgt  happen,  provided  my  said  Daughter  is  then  dead,  otbenrise, 

her  Children's  Share  is  not  to  be  paid  them  until  after  my  eaid  Banghter'e 

decpase  ;  but,  if  my  said  Daughter  should  liappen  to  die  before  any  of  her 
Children  sha!l  liavo  aUcniied  Llic  a;Te  of  21  years,  or,  if  any  of  them  are 
LUu^liLers,  should  have  attained  the  a^o  of  lil  j  oars  or  day  of  marriage 
respectively,  ^vhichever  shall  first  happen,  my  Will  ii  ihat  nvj  sai  1  IVuatees 
shall  apply  the  luterest  towards  such  Children's  education  and  maiu.euance, 
if  ooly  one  Child,  to  that  Child  :  if  my  said  Daughter  has  no  Children  uu- 
ing  other  decease,  in  that  case,  her  Share  is  to  bo  equally  divided,  Share 
and  Share  alike,  between  and  among  such  of  my  said  Sons  as  are  then  living 
or  their  Issue :  but  if  any  of  my  said  Sons  and  DauglUer  should  happen 
to  die  bf/ore  my  said  Wife  and  without  Itavinfj  any  Issue j  such  Share  or 
Sharc3  is  to  be  equally  divided  amony  my  other  Children;  but  if  all  my 
Children  should  die  without  issue  before  my  said  Wife,  in  that  case,  the  said 
Sum  shall  be  paid  to  my  next  of  Km,  after  my  said  Wife's  decease,  by  my 
said  Trustees  or  the  Survivor  of  tliem  and  the  Executors  sad  administrators 
of  SttcU  Survivor.' * 

•The  Testator  died  in  April  1800,  leaving  the  several  Persons  £  •262  ] 
named  in  his  Will  liun  surviving.  William  Vernon,  one  of  the 
Sons,  died  in  the  lifetime  of  the  Testator's  Widow,  an  Infant,  and  without 
Issue.  The  Widow  died  in  June  1823,  leaving  Joseph  and  flenry  Vernon^ 
and  Mrs.  S  nifh  licr  surviving.  The  only  Children  of  Mrs.  Smith  wiio  were 
living  at  the  Testator's  death,  were  Henry  Smith  and  Maria  Ann  Smith, 
who  had  long  ago  attained  21.  In  1815,  the  daughter  married  Thomas 
IJatvUyy  who  died  in  1828.  In  May  1832  Mrs.  Hawley  took  the  benefit  of 
the  Insolvent  Debtors'  Act,  and  the  Plaintiff,  who  was  her  Assignee,  con- 
ceiving  thftt  she  was  entitled  to  a  Moiety  of  one  Third  of  the  2,800/.  Stock, 
ia  Reversion  expectant  on  the  decease  of  her  Mother,  caused  her  Interest 
to  be  put  up  to  Auction.    It  was  described,  in  the  Particulars  of  Sale,  as 

All  the  vested  lUgfat  and  Interest  of  the  Insolvent,  under  the  Will  of  her 
Grandfather,  in  and  to  the  Sum  of  938/.  6#.  8d.  Three  per  Cent.  Consoli- 
date 1  Bank  Annuities,  standing  in  the  namet  of  respectable  Trustees,  to  • 
Moieiy  of  which  the  Insolvent  vrill  be  entitled  on  the  demise  of  her  Mother, 
a  Lady  aged  C3  yeai^."  The  Defendant,  who  was  the  Purchaser  at  the 
Anction,  having  refused  to  complete  his  Purchase  on  the  ground  that  the  In. 
solvent's  Interest  was  mis-described  in  tho  Particalars  and  that  the  Plaintiff 
coold  not  make  %  good  the  Bill  was  filed  to  compel  a  Spseifie  Perfor- 
saanes. 
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Sir  i?.  Sugden  and  Mr.  CHrdUstone  Junior,  for  tho  Platntiff : 
The  Will  giTes  the  Property  to  the  Testator'a  Widow  for  fife,  and,  after 
her  death,  to  tho  Sons  and  Dauj^icr  equally.  The  daughter  be> 
[  •26S  ]  ing  marriedjfier  Share  is  •given  to  her  for  her  separate  use  during 
her  life,  and,  after  her  death,  it  is  to  bo  eqaallj  divided  between 
taoh  Ohildrea  us  she  Bhoold  have  living  at  the  Te9taU>r'$  death  ;  and  lachof 
them  aa  are  Sons  are  to  he  paid  their  Shares  at  21,  and  snch  of  them  as  are 
Baogliton,  at  21  or  mamage,  proTided  the  Daogliter  should  be  then  dead, 
otherwise  her  Cluldren's  Shares  are  not  to  be  paid  to  them  until  her  death. 
Provision  is  then  made  ibr  the  maintenance  of  the  Children  if  the  Daughter 
should  die  before  aoj  of  them  should  attain  21,  or,  being  Daughters,  before 
the/  should  attain  that  age  or  be  married.  Then  feliow  these  words :  "  If 
my  said  Daughter  has  no  Children  living  at  her  decease^  in  that  case,  her 
Share  is  to  be  equally  divided.  Share  and  Share  afike,  betwesn  and  among 
tnefa  of  my  Sons  as  are  then  living  or  their  Issue.*'  The  Tsstator  meant 
that,  if  his  Dan^tor  should  die  and  leave  no  Child  who  should  become  en* 
titled  under  the  preeeding  Trusts,  then  her  Share  should  g^  over;  but  if  % 
CSuId  attained  21  (sad  Mrs.  JSGnsZrry  has  long  sinoe  attatnsd  that  ago),  then 
it  is  not  to  go  over. 

The  rule  is,  to  presume  tiiat  a  Legatee  is  to  have  aa  abiolato  Intorsst  aft 
the  Isms  when  he  is  to  have  a  beneficial  Intorsst  The  Sharso  are  to  be 
paid  at  21,  and  there  is  a  Provision  for  Maintonanoe.  The  Ooorfe  will  mould 
the  words  of  the  Will  BO  that,  if  a  Child  does  take  a  Share,  it  shall  not  be 
deprived  of  it,  if  it  dies  in  the  Hfettme  of  the  Mother.  jSisftsndfe  t.  Legh 

Mr.  SmgM  and  Mr*  Bogan^  for  the  Defendant : 
[  *264  ]  A  Tiae  that  is  doubtM  merely,  la  not  to  he  forced  ^lpon  a 
Purchaser.  JvrvaiM^,  ThBDuhB^Ntrih^^  The 
Ttetator  <Greeto  the  payment  of  the  Shares  of  his  Daughtor^s  Children,  in 
words  which  wouU  not  aflfoet  the  vesting  of  them.  He  then  goes  on  to  say, 
If  my  said  Daughter  has  no  Children  livmg  at  her  dsoease,  &e."  Cbn  it 
be  said  that  no  two  judicial  mhids  ean  diflfor  upon  the  Construction  of  this 
Will  T  if  the  Court  la  not  prepared  to  say  so,  it  cannot  force  the  Title  on 
the  Purchaser. 

There  is  another  oljeetioii  which,  at  all  evento,  is  unanswerable.  It  is  as- 
sumed that  Mia.  Sawl^  will,  on  her  Mother^s  death,  become  enUtled  to  a 
Moiety,  of  one  Third  of  the  2,800^.  Stock.  That  Fund  is  divisible  Into 
Thirds,  in  oonsequence  ^  the  death  of  fimutm  Vemon:  but  Mrs.  Sawteg 
tokes  no  Interest  in  the  Share  which  WiUim  Verwm  would  have  been  en. 

(a)  S  T«t.toa  1  Jae^AWeik.  SH. 


Digitized  by  Google 


OASES  IN  GHANOEBT. 


266 


tBSau-CKbboiM  T.  Langdtm. 

titled  to  ;  for  the  accrued  Share  is  not  settled  in  the  same  way  as  the  ori« 
ginal  ShareSy  hot  isTMted,  abiolatoly,  in  Mrs.  Smiih  and  the  othAr  snrvivbg 

Children  of  the  TestUor. 

Sir  JBdward  Stigden^  in  replj : 
The  Testator  intended  the  aeoming  Share  to  be  held  in  the  same  way  as 
the  original  Shares.  He  says  &at,  if  any  of  his  Children  sheold  happen  to 
die,  their  Shares  shall  he  divided  amongst  bis  other  Children.  He  meant 
thai  if  any  one  of  his  Children  should  die,  the  Share  of  that  Child  should 
be  withdrawn  so  as  to  increase  the  original  Shares,  and  that  it  should  go  as 
part  of  the  original  Fand.  The  Tsatator  has,  iu  eflfoot,  said  that  if  any  one 
of  his  Children  died,  the  Fond  shoeld  be  divided  in  Thirds. 

*The  YicB  Chaucbuor  :  [  *265  ] 

I  do  not  entertain  any  donbt  that,  under  the  Words  of  ibis  Will, 
Mrs.  HMtif  has  an  absolate,  vested  Interest  in  a  Moiety  of  her  Motber^s 
origmd  Share.    The  Direction  that,  at  the  decease  of  the  Testator*s 
Daughter,  her  Share  shall  be  equally  divided  amongit  snob  Children  as  she 
should  have  fiving  at  his  decease  or  bom  witlun  mne  Months  afcer.  Is  so 
eleor  as  not  to  adittt  of  any  doubt.   The  Testator  neit  deals  with  the  mode 
ef  applying  the  Shares  which  he  had  previously  given.   He  directs  that 
such  of  the  Children  as  are  Sons,  are  to  be  paid  their  Principal  Money 
upon  their  attaining  21,  and  that  such  of  them  as  are  Daughters,  are  to 
be  paid  their  Principal  Money  upon  their  attaining,  that  age  or  day 
of  marriage,  provided  his  Daughter  is  then  dead,  otherwise,  her  Chil- 
dren's Siiarcs  are  not  to  be  paid  them  until  afrer  his  Daughter's  death. 
The  words  *'  her  Children's  Share,"  must  mean  tlie  Share  of  the  Children 
^ho  are  to  take  under  the  previous  (rift.     He  tlieii  directs  that,  if 
hi3  Daughter  dic3  before  anj  of  her  Ciiildren  attain  21,  or,  if  any  of  them 
are  Daughters,  before  they  at  tarn  that  age  or  day  of  marriage,  his  Trustees 
shall  apply  the  Interest  towards  such  Childreri'a  Education  and  Mainte- 
nance.   It  is  manifest  that,  here  also,  he  means  such  Children  as  were  to 
take  under  the  prior  description.    Then  the  Bequest  over  is,  merely,  of 
that  which  was  before  given,  in  case  the  prior  Legatees  did  not  take:  and, 
if  there  had  been  nothing  more  in  this  Case,  I  should  have  made  a  Decree 
that  the  Purchaser  should  take  tlie  Title. 

The  Testator,  however,  ^oes  on  to  say  :  "  But,  if  any  of  my 
said  Sons  and  Daughter  should  happen  to  die  'beforo  my  said  £  *266  ] 
Wife,  and  without  leaving  any  Issue,  such  Share  or  Shares  is  to 
be  equally  divided  among  ray  other  Children  and  there  the  matter 
rests  ;  so  that  the  Share  of  William  Vernon ,  who  died  in  the  lifetime  of 
the  Testator's  Widow,  is,  by  express  words,  given  to  the  survivin:;  Sons  and 
Dau|^ters  absolutely ;  and  it  would  be  nothiog  but  coiyectare  if  i  were  to 
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saT  that  the  Testator  meant  his  Daughter  to  take  her  Share  with  the  same 
Limitations  over  to  her  Children  as  her  ori'_'inn1  sharo  was  subject  to. 

I  ara  of  Opinion,  therefore,  that  tho  secoud  objection  is  woU  founded,  and 
that  a  good  Title  cannot  be  made. 

Bill  dtsmi^ed. 


N^XH  V.  Martdt. 

18S8 :  Sd  Jolj.— 2W.— Consfmrtian. 

By  a  Marriage  Sctllemcnt,  Estates  were  limited  to  the  WiTc  and  tho  ITiisbnn  i  for  their  lives, 
with  Rcmninder  to  the  Heirs  of  tlie  lliuband  on  Iho  body  of  tho  Wife,  aiid  their  Hnrs,  and^ 
i/  more  t'hUdren  than  one,  equalbf  to  Ac  dividtd  ammg  tkm  at  TtmaUt  in  Qmmm  ;  for 
dcfiuiU  of  such  iMae,  to  the  Wifo  and  her  Ileirt.  Held  dia»  the  Hustead  did  not  tiike  na 
Estate  in  Tall  S,>c(  i  tl,  but  for  life  onl/,«ad  that  the  Children  took,  hjr  Pudiue«  es  Tenaote 
la  Common  in  fee  in  romainder. 

By  an  Indenture  dated  the  23d  of  November  175d»  being  the  Settlement 
made  previously  to  the  marriage  of  Man/  Doughtif  with  John  Elwiek^  after 
reciting  tho  iutcnded  marriaji^c,  and  that  the  Lady  was  seised  in  Fee  and 
possessed  of  the  Freehold,  Copyliold  and  Leasehold  Estates  therein  mention- 
ed, it  was  witnessed  that,  in  cou:>ide ration  thereof,  and  for  settling 
[  *267  ]  a  competent  Jointure  on  Mari/  JJoayhty  and  making  provision  'for 
her,  out  of  her  own  Lands  and  Tenemeui>.  m  case  she  survived 
her  intended  Husband,  she  convcved  tbc  Freehold  Estates  to  T.  Brooke  in 
Fee,  to  the  use,  after  the  marriage,  of  J.  EJwich  for  life,  witli  i  oiriaimler  to 
tho  use  of  Brooke  and  his  Heirs,  during  tiie  life  of  il/ar;/  D'lcjhtu'  m  Trust 
to  preserve  the  contingent  Usses  and  Estati  s  thiTLinnfter  limitod,  but  never- 
theless to  permit  J.  Elwick  and  his  Assi^_^ns  tu  receive  the  lieuts  durinL'  liii 
life,  with  remainder  to  the  use  of  Mary  JJouyhti/,  for  her  life  for  her  Jointure 
and  in  lieu,  with  the  Copyhold  Lands,  of  her  Thirds  and  Dower  out  of  any 
pare  of  tiio  Ileal  Estate  of  «7.  Eheick^  and,  after  the  decease  of  the  Survivor 
of  J.  Ehcick  and  Marij  Douqhtif^  to  the  use  of  the  Hriy  nf  the  body  of  J. 
Elivxck  on  the  iKfdy  of  Man/  DoiKjhty  to  be  begotten  and  (heir  H^irs^  and  if 
more  Children  than  one,  efjuaVn  to  be  divided  amoufj  them,  to  take  as  Tenants 
in  Common  and  i  ot  Joint  Tenants,  ar,d  fn-  d/faidt  rf  such  Issue,  and  Man/ 
should  stirvivc  her  nitended  Husband,  to  the  use  of  Mary  and  her  Heirs  for 
ever,  but,  if  she  gliould  die  before  J.  Ehinck,  without  Issue,  then  to  the  use 
of  J.  Elwick  and  his  H'/irs  for  ever,  and  with  ftill  poorer  and  authority  for 
Mary,  in  such  case,  either  b/  Will  or  Deed  in  wiitiag,  to  charge  aU  the 
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btfore-mentioiied  Premises  irith  the  pajmeat  of  100/.  to  such  Person  or 
Persons^  in  soch  maimer  and  in  sueh  uses  as  she  should  ^rect  and  appoint : 
and  Muy  Jhuffh^  oorenanted  with  Brooke,  to  surrender  the  Copyhold  Ks* 
(ates  to  aiteh  and  the  like  noes,  intents  and  purposes  as  were  therein-bcfore 
expressed  eoneeming  the  Freehold  Estates,  and  ehar^d  and  chargeable^ 
mtb  the  Freehold  Estates,  as  the  same  were  thereinbefore  charg- 
ed, and  to  be  in  further  *jpart  of  her  Jointure  and  in  full  of  her  [  *268  j 
Dower:  and  she  assigned  the  Leasehold  Estates  to  Brooke^  m 
Trust  tor  the  usee  before  expressed  of  the  F^ehdd  and  Copjhold  Estates  as 
&r  as  the  Law  allowed,  and  also  sabject  to  the  above  charge  with  the  Free* 
hold  and  Copyhold  Estates. 

The  marriage  took  effi>ct ;  and  J.  Mwiek  snrnTed  his  Wife,  and  died  in 
1810.  There  were  Ten  Children  of  the  maniage,  all  of  whom  survived 
their  Father. 

The  Bill  alleged  that  the  ChOdren,  on  their  Father's  death,  became  enti> 
tied  to  vested  Estates,  equsi  undivided  parts,  as  Tenants  in  Common,  of 
and  in  the  Freehold,  Copyhold  and  Leasehold  Premises  compnsed  in  the 
Beldement,  for  absolute  Estates  therein  according  to  the  several  qualities 
and  tenures  thereof,  and  that  the  Children  were  admitted  to  the  Copyhold 
Premises:  that  the  Shares  of  the  Children  in  all  the  Estates,  had  been  con- 
reyed,  surrendered  and  assigned  to  the  Plaiatiflf ;  and  the  Plaintiflf  had 
lately  contracted  to  sell  the  Estates  to  the  Defendant,  who  refused  to  per- 
form the  Contract,  allej^ng  that  the  Children  had  no  power,  under  the  Settle- 
ment, to  convey,  sunendur  and  assiprn  the  Estates,  by  reason  that  John  El- 
wick  and  Mary,  his  Wife,  took  an  Estate  Tail  therein,  and  that  the  same, 
upon  thf'  death  of  J.  /'hvick,  yt-^ted  in  ■/'•Jiii  Ulwit'k,  the  eldest  Son  ot"  tho 
Marriage,  as  Tenant  or  Issue  in  Tail  ihereof,  and,  therefore,  the  Plaintiff 
was  unable  to  make  a  ^'ood  Title  thereto.  And  the  Bill  prayed  for  a  Spe- 
cific Performauce  of  tl»e  Contract. 

The  Defendant  put  in  a  gcnei*ai  Demurrer. 

•The  Parties  having  agreed  that  the  question  should  be  decid-    [  '269  ] 

ed  by  the  Vict- Chancellor  : 

^Ir  PresioHf  in  support  of  the  Demurrer,  said  that,  by  the  Settlement, 
an  Estate  in  Tail  Special  was  created  in  favour  of  John  Elwick  the  Father: 
that  the  general  rule  was  that  the  words  "  Heirs  of  the  body,"  were  to  bo 
taken  in  their  natural  sense,  unless  there  was  something,  in  tho  context  of 
the  Settlement,  which  rendered  it  imperative  on  the  Court  to  read  them  in 
some  other  sense.  Wi  ijht  v.  Jision  («).  la  that  Case  the  word  "  Chil- 
dren'* occurred".  Hero  the  general  intent  requires  that  tho  -words  "  Heirs 
of  the  body  "  should  be  construed  iu  their  technical  sense ;  for,  if  those 

«  ■ 
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words  were  to  be  taken  to  mean  "  Children,  "  the  death  of  a  Child  woald 
defeat  the  Limitations  over  to  the  Wife  and  Husband,  and  would  prevent 
the  Lady  from  making  a  Provision  on  a  Becond  marriage.  If  the  Child 
were  to  die,  the  Estates  would  go  to  the  lieir  of  that  Child  t»parU  P«> 
tern&^  to  the  exclusion  of  the  Father  and^  Mother :  and,  if  there  were  more 
than  one  Child,  there  would  be  no  cross  Remainder  between  them.  Monk 
OTor,  in  the  Limitation  over,  the  words,  default  of  inob  laeoe, "  are 
used. 

There  are  various  Cases  in  which  there  has  been  a  Gift  to  Heirs  of  the 
body,  with  words  of  Limitation  Baperadded,  and,  notwithstanding,  the  words 

Heirs  of  the  body,"  have  been  taken  in  their  technical  sense.  I^ankli/n 
V.  Zag  (by  ;  Eing  t.  BiUiMi  (e)/  Kituk  y.  Ward  (d);  Doe  Mar- 
vet/  (0- 

[  '270  ]      *Mr.  0.  AMUrdan,  in  Mpport  of  the  Bill : 

The  construction  of  words  in  Marriage  Settlements,  is  different 
frona  what  it  is  in  other  instruments  where  the  oonsideration  of  marriage 
does  not  occur.  By  holding  that  the  Children  take  as  Purchasers,  it  is  pnt 
out  of  the  Parent's  power  to  defeat  them.  In  Wright  v.  Je$$on^  no  words 
of  Limitation  were  engrafted  on  the  words  Heirs  of  the  body.**  There 
it  no  particular  force  in  these  words,  where,  as  in  this  Case,  words  of  explan- 
ation are  a  ided.  Modgnon  Bmt^  (/)»*  Thnbridgs  t.  XUbwm  (gi). 
The  YicfrCiUNOELLOB : 

Here  there  are  all  the  elements  of  a  Case,  whioh  would  call  upon  the 
Court  to  deoide  tiiat  the  first  taker  took  an  Estate  in  Tail  Special.  But 
then  there  nra  the  words,  **  tnd  if  more  Children  than  one,'*  which  mustbt 
taken  to  be  Interpretative  of  the  words,  Heirs  of  the  body."  If  those 
interpretative  words  bad  not  been  need,  the  Husband,  notwithslsnding  the 
soperadded  words  of  Idmitatioo,  would  bsve  taken  an  Estate  in  Tail  Spedal* 
Bot  no  Case  has  been  sited,  nor  do  I  reodUeet  any.  In  iriiiob  die  words. 

Heirs  of  the  body,'*  have  been  held  to  ereate  an  Estate  Tidl,  where  those 
words  of  interpretation  have  been  used. 

If  the  Interpretative  words  are  to  be  albwed  to  operate,  Ha  tWtct  of  the 
argument  founded  on  the  Limitation  over, "  for  de&alt  of  snoh  Issue,"  will 
be  done  away ;  fer  those  latter  words  must  he  construed  to  mean,  for  de> 

fault  of  such  Children.** 
[  •271 )      'The  consequence  is  that  the  Demurrer  must  be  oTemilcd ; 

and  I  shall  dechre  that  the  Children  of  the  marriage  took,  by 


(6)  Ibid.  59,  Not«.  (c)  Amb  370  S.  C.  1  Etel,4S4 

(d)  S  Sim  &  Beta.  400.  fc)  4  Bum.  L  Cnm,  010. 

If)  a  Atk.  to.  (g)  S  Yu.  139. 
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Purchaso,  Estates  in  Fee,  as  Tenants  in  Common,  in  the  ifreebolda  and 
Oopjfholds,  and  the  absolute  Interest  in  the  Leaseholds  (h). 


PR£NXICB  V.  M£2«SAL. 

•   1833:  Ml  Jol/.— ApMrf^lfMMk 

Itt  taking  AceonilM  dtreeiail  by  iho  Decree,  certain  FAjSMntc  irbich  had  hvm  made  bj  A.  and 

S.  joint!}',  were  represented  and  reported  by  the  Master  to  have  Im^ph  made  bj  D.  aoiiariiteljr. 
After  tiic  Report  bad  been  absolatcly  ronflnned,  and  B.  bad  bccunic  Bankrupt,  the  Court, 
on  the  Petition  of  A.  diacharged  the  Order  to  coofirm  the  Beport,  and  referred  it  bacic  to  th* 
Matter  to  review  hia  Bcport 

This  Sait  was  Instituted  by  the  Infant  Children  of  fT.  Prentice^  deceas- 
ed, to  have  au  Account  taken  of  his  Persoaal  Estate  possessed  by  the  Ds* 
fendants,  Mental  and  Vbsey  his  Executors. 

Ttie  Defendants  employed  the  same  Solicitor  to  defend  the  8aifc  for  them* 
In  taking  the  Accounts  directed  by  the  Deoree,  certain  payments  were 
represented  to  have  been  made  by  Fos#,  separately ;  and  the  Master^  in 
his  Report  dated  the  12th  of  December  1881,  ga?e  Vch  credit  for  sneh 
payments  aecordinglj.  On  the  11th  of  Jannarj  1832,  the  Report  was 
•bsolntely  confirmed.  In  Maj  1882,  Fbta  became  Bankmpl.  Mental 
having  discovered,  on  examining  the  Schednles  to  tho  Report,  that  certain 
payments  which  had  been  made  by  him  and  Vote  jointly,  were  therein  sta- 
ted to  have  been  made  by  Vo$$  separately,  presented  a  Petition  pomting 
out  the  Errors  in  the  Report,  and  atating  thai  the  Order  for  confirming  it 
absolutely,  had  been  made  witboat  his  knowledge,  and  praying  that  that  Or- 
der might  be  discharge,  that  it  nigbt  be  referred  back  to  the 
^MuUr  to  re>take  the  Accounts,  or  to  rcTiew  bis  Report  in  re>  [  *272  ] 
spect  of  the  particulais  tbexoin  mentioned,  and  to  make  a  fnrth> 
er  corrected  Report. 

Sir     Suffdm  and  Mr.  Wrt^f  In  support  of  the  Petition. 

Mr.  Knight,  Mr.  Itolfey  Mr.  Setherinffton  and  Mr.  Rogert,  eontrd. 

The  Executors  put  in  their  Examination,  in  1830.  In  1831,  tho  Masitr 
made  his  Report,  which  Mensal  permitted  to  bo  absolutely  confirmed.  So 
long  as  Vou  was  solvent,  it  was  immaterial  to  3Iensal  in  which  form  the 
p:i  vuients  were  stated.  In  1832  Vose  became  Baiikrupt,  and  then  the  Re- 
|)0 1 1  is  objected  to.  The  intervening  Bankruptcy  is  a  reason  for  not  cor- 
recting^ the  Errors.  Mmsal  and  ^se  employed  tho  same  Solicitor ;  and 
Mtmal  may,  if  he  pleases,  bring  an  Action  a^^^ainst  the  Solicitor.  The 
Infant  Plaintiffs  ought  not  to  suffer  from  Vase's  Insolvency. 

The  Vice- Chancellor  discharged  the  Order  for  confirming  the  Report, 
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gave  leave  to  MemaL  to  etary  in  objections  to  thoBeport,  and  refenod  ife 
back  to  the  MaiUr  to  roTiew  Ini  Beport,  and  to  eanry  on  tbe  Aocoimta  di- 
rected by  the  Decree,  from  the  foot  of  the  Report ;  ud  ordered  MnuaH  to 
pay  the  Costs  of  the  Application  and  of  the  Order  lo  ooofirm  tfan  Bepoit» 

and  tho  Cost  of  the  Day. 


[  *27S  ]     *Ths  ATTOBNir-GEirEBiX  v.  Tbb  Uatob  ot  BooBBsmu 

1833:  22d  JuW.—  Cftarili/.— Decree. 

A  Testator  devised  his  Real  Estntcs*  to  Trustees,  in  Trust  to  dispoFf  of  the  Rents  for  the 
benefit  of  the  Toor  of  the  City  of  R.  and  tbe  Limiu  and  Precincu  lUercof.  Tlie  Tnutees 
having  applied  th«  B«Bta  fat  the  iMtwit  of  tho  Poor  of  ono  onlj  of  tho  PHriahoo  in  lha 
Qtji  an  Informatioii  was  filed  on  bohalf  of  two  other  Pttiahca,  dainiiig  to  partidpalo  ia 
the  Charity,  and  a  DwitO  was  made  in  1680,  directing  that  the  Hents,  should,  forever 
thereafter,  be  divided  amongst  the  three  Parishes  in  certain  proportions  In  1 808  an  Infor- 
matioD  was  filed  on  behalf  of  a  fourth  Paririi,  for  a  similar  porpose ;  and  tiiai  Parish  wa» 
decreed  to  be  entitkd  to  a  Share  of  tho  Bents,  hi  tbe  proporlkii  of  ittexleiit  and  popnift- 
tion  to  the  extent  and  population  of  the  three  other  Pteisbee ;  b«(  die  proportion*,  as  be- 
tween Uiose  Parishes,  were  not  to  be  altered.  An  Information  was  afterwards  filed  on  be- 
half of  one  of  those  three  Parishes,  claiming  an  incren«ed  Share  of  the  Rcnt£,  on  account 
of  its  population  having  increased  more  than  the  population  of  the  other  Parishes.  Bat 
the  Information  was  dismissed,  the  Decree  of  1680  being  finaL 

By  the  Will  of  Jtiehard  WaHU^  dated  in  1579,  and  by  an  Indentore  of 
the  26th  of  April,  in  the  85th  year  of  Qoeen  M»«Mk^  Eetates  vere  vest- 
ed in  the  Mayor  and  C!orpofatioii  <^  JZofiftMeer,  in  Trust  to  apply  the  Renta 
in  providing  and  maintaining  an  Almahoiue  within  the  Gty  of  i29«iM<«r, 
for  Six  Poor  Travelleta,  being  no  ooonnon  Bognee  or  Prootors,  to  loilge  in» 
nightly,  and  also  in  providing  Flax,  Hemp^  Taniy  Wod,  and  other  neoean* 
ry  Btn£^  to  aet  the  Poor  of  the  City  and  the  Pxedneta  and  limits  tfaereef 
to  vork,  acoor^g  to  the  Pnrview  of  the  Statnte  made,  m  the  18th  year 
of  the  Reign  of  Queen  SliMahe^^  for  letting  tbe  Poor  to  work,  and  the 
avoidmg  of  Idleness,  and  for  the  fnrther  BeHsf  of  soeh  as  should  be  poor 
and  impotent. 

The  Corporation  of  Bof^uUr  haviog,  for  several  years,  ap- 
[  *274  ]    plied  the  Rents  of  the  Estates,  after  providing  *for  the  Charity 

for  Travellers,  for  the  benefit  of  the  Poor  of  the  Parish  of  St, 

Nicholas  only,  within  the  City  and  Liberties,  in  1678  an  Information  on 
behalf  of  tbe  Poor  of  tho  Parishes  of  St.  Margaret  and  Strood,  \vas  iiled 
against  the  Corporation,  for  tho  purpose  of  having  a  Share  of  the  Rents 
appiiod  for  the  relief  of  the  Poor  residing  in  such  parts  of  those  Parishes 
as  were  situate  within  the  Limits,  liberUes  or  Precincts  of  tbe  City :  and. 
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bj  a  i>ecree  mii  le  by  Lord  iVoUingharn ,  C.  in  1676,  it  was  declared  that 
tho5?e  parts  ot  ihe  two  last  mentioaed  Parishes  that  were  within  the  Limits, 
Liberties  or  Precincts  of  the  City,  ought  to  have  a  proportion  as  well  of 
the  Work  as  of  the  surplus  Rents  of  the  Estates,  after  providinc^  f  n-  the 
Travellers'  Ciipj'ity,  according  to  the  then  present  Revenue  and  future  im- 
provement thereof ;  and  certain  Referees  were  aj  pointed  to  set  out  such 
proportions.*  The  Referee?,  accordingly,  by  their  Award  dated  in  1G80, 
set  out  and  allowed,  to  the  Poor  of  St.  Margaret's  within  tlio  Liberties, 
Limits  and  PreciDcts  of  tiie  City,  for  their  Share  of  the  "Work  and  surplus 
Rents,  30^.  a  year,  and  six  Thirtieth  Parte  of  any  future  improvement  of 
the  Rents  ;  and,  to  the  Poor  of  Strood  within  the  same  Liberties,  Limits 
and  Tree i nets,  a  year,  and  four  Thirtieth  Parts  of  the  future  improve- 
ment of  the  Rents ;  and  they  set  out  and  allowed,  the  remaining  Twenty 
Parts,  to  the  Corporation,  to  be  employed  by  them  for  the  relief  of  the 
Poor  Travellers  and  of  the  Poor  of  St.  Nicholas  ;  and  they  directed  that, 
io  case  of  future  diminution  of  the  Bents,  there  should  be  a  propordonato 
abatement  out  of  the  Shares  allowed  to  St.  Margarets  and  Strood* 

In  1680  the  Award  was  confirmed,  and  it  was  ordered  that 
llie  Poor  of  those  parts  of  tSt.  Margareft  and  *Strood  that  were  [  •276  ] 
within  the  Limiti,  liberties  and  Preciaets  of  the  CUj  of  Roches- 
<«r,  should,  forever  ever  thereafter,  have  a  Share  and  Proportion,  as  well  of 
tbe  work  as  of  the  surplus  Rents  of  tlie  Charity  Estates,  according  to  the 
then  Revenue  thereof,  and,  thereafter,  according  to  such  uDprovement  as 
should,  at  any  time  thereafter,  be  made  thereof,  m  weH  manner  and  pro- 
portion as  hy  the  Award  wa$  a^ppointed. 

In  1808,  an  Information  was  filed  at  the  relation  of  the  Parish  Officers  of 
Chatham,  claiming  to  be  entitled  to  participate  in  the  Charity,  on  the  ground 
that  part  of  that  Parish  was  within  the  Liberties  and  Precincts  of  Mochesr 
tor.  By  a  Decree  made  in  1810,  by  Sir  W.  Orant,  M.  R.,  it  was  referred 
to  the  Matter  to  inquire  whether  any  and  what  part  of  the  Parish  of  Chat- 
Aom,  was  within  the  City  ef  ^edUifer,  or  the  Liberties,  limits  and  precincts 
thereof;  and  whether  there  were  any  other  Parishes  or  parts  of  Parishes 
within  the  same,  besides  Chatham^  St.  Maholas's,  St.  Margaret's  and 
J^rood.  The  Master  reported  that  a  certain  portion  of  the  Parish  of  Chat- 
imn  was  within  the  Libartiss,  Imnits  and  Precincts  of  JlocJ^^sUr,  but  that 
there  wera  no  other  Paridiea  w  parts  of  Parishes  within  the  same  besides 
Cftollkim  and  the  thne  odier  Paiisbei.  19ie  Keport  having  been  confirmed, 
the  Court  deelaied,  m  18138,  that  the  Parish  of  Chatham  was  entitled,  from 
the  fifing  of  the  Infonnaliott,  to  Partidpate,  in  the  Charities  established  by 
«e  WiU  and  the  Dead,  with  tbe  City  of  JBasAsster  and  tiie  other  Parishes 

•  BMChuTBSBfkVlach,!* 
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wihin  that  Citv  an^l  the  Liberties,  Limits  and  Precincts  thereof,  in  ilie  |  ro[.or- 
tioii  that  the  extent  and  population  of  that  part  of  the  Paiisli  of  ChtitJtam 
^lilch  wn<?  within  the  City  and  the  Liberties,  Linaiis  and  Pre- 
£  •276  J    cincts  tlicrcof,  'bore  to  the  other  Parishes  or  parts  of  Parishes 
also  \Yitliin  the  same :  and  it  was  referre<i  to  the  Maaier  to  ascer- 
tain what  proportion  of  the  Rents  of  the  Charits^  Estates  ou;^ht  to  be  ap- 
plied for  the  hencfit  of  Chatham  :  but,  in  making  such  appoinhnent,  the 
Master  teas  to  contider  the  Decree  of  1676  mid  the  Award,  aa  ascertaining 
and  titabUthing  the  proportions  as  bttwem  iht  Parishes  of  St.  Margaret 
and  Strood  and  the  City  of  Rochester  and  St.  Nicholas  aa  between  each 
other ;  but  this  was  to  be  without  Prejudice  to  any  application,  on  !>ehalf 
of  the  City  and  the  Inhabitants  of  cither  of  the  Parifiheft  of  St,  .Nichola»^ 
St.  Margaret  and  Strood^  to  vary  such  proportions. 

The  Master  having  made  his  Report,  the  Court,  in  1822,  ordered  the 
Rents  to  be  divided  into  thirty-two  parts  and  two  of  such  parts  to  bo  paid  to 
CiuUhaMf  nx  to  St,  Margaret's^  four  to  Strood,  and  the  remainder  to  the 
Corporation,  for  the  support  of  the  Travellers'  Gharitj  and  for  the  relief  of 
the  Poor  of  St.  Nichola$* 

When  the  Award  was  made,  the  Parish  of  St.  Nicholas  contained  a  lars- 
er  population  than  St,  MargareVM^  but,  since  that  time,  the  population  of  the 
latter  hnd  (as  it  was  alleged)  increased  in  a  greater  ratio  than  the  popula- 
tion of  any  of  the  other  Parishes,  and  the  inhabttantt  of  that  part  of  it 
which  is  within  the  Liberties  of  the  City,  had  become  more  numerous,  bj 
upwards  of  2,000,  than  the  inhabitants  of  St,  Nicholas,  whilst  the  expense 
of  the  Travellers*  Charity  bad  increased  in  a  very  trifling  deg^,  and  did 
not  exceed  120/.  per  annum. 

The  Rents  of  the  Charity  Estates  having  also  greatly  increase 
[  "277  ]  ed  since  the  making  of  the  Award,  an  "Information  was  filed  in 
1829,  at  the  relation  of  tho  Parish  OflScers  of  St.  Margar€t\ 
praying  that  a  new  Apportionment  of  the  Bents  of  the  Charity  Estates^ 
might  be  made,  and  that  a  fixed  annoal  Sam,  or  else  a  fixed  proportion  of 
the  Rents  might  be  allowed  for  the  maintenance  of  the  Travellers*  Charity, 
and  fhat  the  Bendne  migbt  be  dirided  among  the  Parishes  of  8L  MargarH^ 
St»  JBMtlatf  Strood  and  Chatham ^  in  proportion  to  tho  present  population 
of  iSK.  JVidbtoe,  and  of  such  parts  of  the  other  Flarisbes'as  were  within  Uie 
liberties  of  So^isAtr, 

The  Aitomeg-ffmurai^  Mr.  KnigM  and  Mr.  langilijff  finr  t&a  Belators : 

All  the  Poor  of  the  Oity  of  BodM^r  were  the  objects  of  the  Founder's 
bounty.  No  Parish  is  mentioned  either  in  the  Will  or  m  the  Deed  of  the 
B5th  of  Elizabeth, 

We  do  not  aak  anything  that  mQitatee  agaiast  the  Deeiee  of  1680.  The 
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Court,  when  it  made  that  Decree,  metnt  to  make  an  equal  distribution  of 
the  Bents  amongst  the  Poor  of  Rothttltir,  As  the  population  of  St.  Mar- 
gareCs  has  greatly  increaaed,  an  unequal  distribution  will  take  place,  if  no 
alteration  is  made  in  the  proportion  of  the  Rents  allotted  to  that  Parish. 
Under  the  Decree  of  1680,  the  Poor  of  St.  Mar  gar  eC  9  were  entitled  to  six 
"Thirtieth  parta  of  the  Rents ;  but,  hy  the  Decree  of  1822,  their  Share  was 
reduced  to  six  Thirty^econd  parta.  'Xhoae  two  Decrees  cannot  stand  togetlh 
er.  The  Decree  of  1812  was  made,  expre^ly,  without  prejudice  to  anj 
Application,  on  behalf  of  the  City  and  the  Inhabitanta  of  any  of  the  Par* 
ishes,  to  vary  the  Proportions. 

*Sir  E.  8ujfd9H^  Mr.  and  Mr.  Ckmg^  for  the  Mayor  [  *278  ] 
and  Corporation : 

Ycnr  Sonmr  has  no  jnriadiotion  to  alter  Uie  Decree  of  1680.  The  time 
baa  elapsed  within  which  a  Deoree  of  this  Court  can  be  altered.  Why  is 
not  that  Decree  to  be  final,  as  it  would  have  been  if  it  had  been  made  m  a 
Suit  between  individuals  ?  It  contemplates  snd  provides  for  an  increase  as 
well  as  a  diminntion  of  the  Bents ;  and  it  expreaaly  orders  that  the  Poor  of 
those  parta  of  St,  Mpstg«tt^%  and  StNtoA  that  are  within  the  Idberties  of 
Sod^ttieTf  sball,/or  ever  thereqfter,  have  a  ahare  of  the  Charity,  according 
to  the  then  Revenue  thereof,  and,  thereafter,  aoeording  to  snob  miprove> 
moit  as  should,  at  any  time  thereafter,  be  made  thereof  tit  tueh  mamur  and 
fnportim  a$  by  ih$  Award  wu  appeiniid.  The  proportions  in  wlueh  the 
Rents  were  ordeied,  by  the  Decree  of  1680,  to  be  divided  amongst  the  par^ 
isfaes  of  SL  Margar€t%  SL  IMeiat  sod  JSUroodt  lemabed  unaltered  by  tba 
Decree  of  1822. 

The  VlCB-CHAKOBLtOK : 

This  a  very  simple  Case. 

At  the  time  when  Lord  If9Uktgham*9  Decree  was  made,  it  was  not  known 

that  any  Parish,  except  *SSt.  NiMoi^B  55f.  Marffar€t*9  and  iSbvMl,  was  with* 
in  the  City  and  Liberties  of  S»tkB$Ur;  and  it  is  clear,  from  the  language 
of  that  L>ecree,  that  it  was  intended  to  bind  the  right  as  between  those 
Parishes.  After  the  great  lapse  of  time  since  that  Decree  was  pronounced, 
there  is  no  authority  in  the  Court  of  Chancery  to  alter  it 

•Sir  W.  Grant,  when  he  made  the  Deexee  of  1810,  did  not  [  •279  ] 
infringe  on  the  spirit  of  Lord  NotUnghanCn  Decree,  but  acted  on 
it.  He  directed  the  Moiter  to  inquire  whether  any  and  what  part  of  the 
Parish  of  Chatham,  was  within  the  City  or  Liberties  of  i29cft«l<«r,  and  wheth- 
er there  were  any  other  Parishes  or  parts  of  Parishes,  within  the  City  or 
Liberties.  It  is  clear,  therefore,  ho  meant  (connstsntiy  with  whatl«rd 
Nuiiljii/ham  had  decreed)  if  there  were  any  such  othsf  Parishes  or  parts  of 
Pariahea,  to  allow  them  to  participate  in  the  benefits  of  the  ChaiHy.  The 
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Matter  having  found  that  part  of  the  Pafiah  of  Ckatham  was  mthin  the  lib- 
erties of  the  City,  the  Jfiwfar  ofth€  Molls,  by  the  Decree  of  1812,  declared 
that  tho  Parish  of  Chatham  was  entitled  to  participate  in  the  Charity,  in  the 
proportion  that  the  extent  and  population  of  that  part  of  it  which  was  wiihin 
the  Liberties  of  the  City,  bore  to  the  other  panslies.  Sir  Wm.  Grant, 
therefore,  merely  doclai-ed  what  would  have  been  declared  bv  Lord  X-ittinC' 
ham  in  ltJ7G,  if  it  had  been  known,  at  that  time,  that  part  of  the  Pansh  of 
Chatham  was  within  the  Liberties  of  the  City  :  and  all  that  his  Honor  did, 
was  to  direct  the  Master  to  ascertain  what  proportion  of  the  Rents  ought  to 
be  applied  for  the  benefit  of  the  Parish  of  Chatham^  leaying  the  other  Par- 
ishes to  divide  what  was  not  taken  from  them,  in  the  same  proportions  as 
they  had  before  divided  the  whole.  Consequently,  the  Decree  of  the  MaUer 
of  the  Bolls  was  in  affirmance  of  Lord  Nottinfjham'' s  Decree. 

It  was  not  necessary  for  Sir  W.  Grant  to  decide  whether  there  should  be 
any  variation  in  the  proportions,  with  respect  to  the  remaining  Parishes. 

The  inhabitants  of  St.  MarqareV however,  c;»refullv  abstained 
£  *280  ]    from  *making  any  appHcation  to  vary  the  proportioi^ ;  and,  in  my 

opinion,  no  Judge  in  this  Court  had  power  to  Tiry  (be  pro> 

portions. 

It  most  haTe  been  foreseen  that  the  relatiTa  populations  of  the  Parishes 
would  farj ;  and  tberefore,  Lord  Nottingham  declared)  for  the  sake  of  con- 
venience, that  the  proportiooa  ehoald,  for  ever  thereafter  remain  as  specified 
by  the  Award.  SmmfmLm  Jus  would  indeed  be  mmma  injuria^  if,  at  the 
end  of  every  fire  yearif  a  fresh  Information  should  be  filed,  and  the  MaUit 
be  directed  to  compntetiie  muiberctf  Paupers  in  each  Parish. 

I  admit  that,  to  a  certain  extent,  the  Testaloi^a  intention  was  Tiolated  by 
Lord  j^oitmgham*9  Decree ;  but  it  has  been  long  acted  npon.  What  is  now 
asked  is  to  depart  fh»  the  spirit  of  the  DeoNC,  and  lliscefon  Uiis  Infonnn- 
tion  most  be  disnusMd  with  Oosis. 


[  *281  ]  rCATLOE  9.  TlBBUM. 

18S3 :  24tb  July.—Plaintif.—Amendmtnt. 

A  BUI  was  filed  against  two  Trustees,  alleging  tliat  one  of  them  only  bad  acted  in  the  Tnuti, 
•MdaiwMiigig  ciMMfs  that  Tntm  osly withaBw^hoT Trust;  ThelVuteiiiii&lfadr 

Answer,  admitted  that  they  had  bodi  sclid  in  the  Troitl.  The  FlsintUA,  liowsftr,  did  net 
omend  their  Bill.    Held,  thni  thov  weir  nercrtholMt  CTtiflsd  tO  diaige  botfl  ths  TnMNS 
with  the  Loss  oceasioDed  by  the  Bre&ch  of  Trust. 
YViifMS  Tmstees,  who  wer«  directed  to  sell  an  Estate  as  soon  as  conrenientiy  might 

fet  aftw  dMir  TMstM*!  daaih,  rrfM,  I7  ilM  dMiitt  of  <iM  qftfn 

of  6,600/.  for  the  EMsie|  bnt  the/  aftsnnrdi  lold  it  tn  1,6007.  Tlw  Coott  ehuied  tiictt 
with  the  Loas,  bat  gaT«  thorn  their  Coats,  as  their  ooodnct  had  beca  wilAil  and  pttm«. 

TbB  Testator  in  this  Csnse^  defised  •  Ifiil  and  odier  Ftwusss  to  tiis  ])•- 
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18SS.— Campbell  r.  Btrdin^ 

fimdants,  Hart  and  ^Wmn,  in  Trust  to  sell  fhe  same  as  soon  as  eonTonioni- 
1y  might  be  after  bis  death. 

The  Testator  died  in  1818.  At  that  tima  <he  Mill  was  let  on  a  lease 
(which  expired  at  Michaelmas  1823),  at  the  rent  of  4002.  per  amum. 
8oon  after  the  Testator^a  death,  the  Trostees  caused  tfaie  property  to  be  put 
up  at  anction,  and  6,000^  were  then  bid  for  it ;  but  it  was  not  then  sold,  as 
one  of  the  parties  interested  in  the  proceeds  of  the  Sale,  desired  that  it 
might  not  be  sold  for  leas  than  7,0001.  A  few  dajs  after  the  aoction,  the 
Trustees  wen  offered  6,0007.  for  the  property,  bat  thej  declined  the  offer ; 
and,  in  1823  they  sold  it  for  3,6007. 

The  Bill  alleged  that  Sort  had  not  acted  in  the  ezscntion  of  the  Trasts 
of  the  Win,  and  prajed  that  Tabrum  alone  might  be  charged  with  the  loss 
vnmg  on  the  sale.  Smi  and  Taintm  pnt  in  a  joint  Answer,  admitting 
that  they  had  jointly  acted  in  the  eieeatkn  of  the  Trasts  and  in 
<he  sale  of  the  Mill  and  Premises.  The  Plaintiib,  bowever,  did  [  *282  ] 
not  amend  their  Bill ;  and,  on  the  hearing  of  the  cause,  one 
qnestkii  was  whether  Uiey  were  entitled  to  charge  Mart  as  well  as  Tahrum 
with  tiie  difference  between  6,600/.  and  8,600/.,  notwithstondrng  the  Bill 
remained  unaltered. 

The  Vice- Chancellor,  on  the  authority  of  Aiwood  7.  (a),  held  that 

the  Plaintiffs  were  entitled  to  charge  both  the  Trustees  with  the  difference, 
althou^^h  it  would  havo  been  more  proper  if  they  bad  amended  their 
Bill. 

With  respect  to  the  Costa  of  the  Trustees,  His  Honor  said  that,  though 
there  had  been  some  misconduct  in  the  Trustees,  it  had  not  been  wilful  or 
perverse,  and  therefore,  thej  ought  to  have  their  Costs  (ft). 

Sir  E,  Sugdm^  and  Mr.  Wheatky  appeared  for  the  Plaintiffs,  and,  Sir 
C.  Wetiusrdl^  Mr.  Knight^  Mr.  Barber  and  Mr.  I'arker,  for  the  J>efend- 
anta. 


1833  •  SOth  Jnly.^Practice.—Feme  Covert. 

An  Order  for  payment  to  the  Husband,  of  Jloncyto  which  hia  Wife  is  entitled,  cannot  be  in- 
serted in  the  Order  oq  further  directiaiu,  hut  must  be  obtained  bj  Petition,  although  the 
Wiflie<Mtt«ttfih 

On  this  Oaose  coming  on  for  further  direotions,  a  married  Lady,  who  was 
entitled  to  some  of  the  Funds  in  the  Ganse,  attended  to  consent  to  w^Its 


(a)  1  Bom.  tSd. 


(6)  Sm  TM$  t.  OarptnUTt  I  Madd.  1901 
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1883.— BlRrmer  t.  WeBtamoott. 

her  Equity  to  a  Sctilcment ;  and  it  was  said  that  her  consent  might  be  then 
taken,  and  the  Order  for  payment  of  the  FanJs  to  her  Husband,  be  ma  lo 
part  of  the  Order  on  further  directioQ9«  thcro  being  the  usual  Afiidavic  thai 
no  Settlement  had  been  executed. 

But  the  Vice- Chancellor,  after  consn1tin:i  the  Registrar,  said  that  the  Or- 
der for  payment  of  the  Funds  to  the  Husband,  could  not  be  included  in  the 
Order  on  further  directions,  but  must  be  obtained  by  Petition.  His  H^nor^ 
however,  said  that  be  would  take  the  Lady'a  consent  d»  bene  e99e. 


[  *284  ]  *Habmeb  v.  Wssnucon. 

1«33  :  27th,  29th  &  30th  Jaly.— Public  Pdlaj. 

A.  the  fropiietor  of  a  Newspaper,  prevailed  on  B.  to  make  ami  Jclivcr  to  the  Sir.mp  oificc,  an 
AffidAvit  that  be,  B.^  was  the  Proprietor  of  the  Pniicr.  D,  aru:rwards],agrcca  lu  sell  ihe  Pa- 
per  10  />.  A.  having  bocomft  inwWent,  Ui  Aisigncci  Ilka  <BiU  to  Ml  aiid»  the  &dft  Ibr 
Ehuul.  Held,  that  taDAmAwit  A,*»  netance,  Tiobtad  the  88  Geo.  8,  e.  78,  which  reqairce 
the  troc  Names  of  the  Proprietors  of  Newspftpen  10  boimected  ia  the  Affidftvil,  hit  Auica- 
eee  vcro  not  entitled  to  (he  Eclief  Mked. 

Iir  1827,  W.  2>.  MUJuardB,  wbo  was  the  original  Proprietor  of  2nW  Ag$ 
Newspaper,  being  confined  in  tho  ^ng's  Bench  Prison,  and  thinking  it  ex* 
pedient'that  tbe^name  of  the  Proprietor  shonld  be  changed,  pre?aUed  on  S, 
Bowden^  who  was  a  jounieyman  printer  in  the  Establishment,  to  allow  hitn- 
telf  to  be  represented  to  the  Public  as  the  Proprietor  of  the  Paper,  and  to 
make  and  deliver  an  Affidavit  to  the  fiame  effect,  to  the  Commissioners  of 

Stamps  (a).  Afterwards  Jhu'deji,  with  Michards's  pnvity, 
£•'285  ]     agreed   to  sell  a  Moiety  of  tlie  I'aper  'to  the  Defendant  Wt'^hna- 

coU;  and,  subsequently,  he  agreed  to  ;3eii  the  other  Moiety  to 

him. 

(a)  The  IS  Geo.  3,  c.  78,  enacts,  That  no  pwaon  Shall  print  or  publish'anj  Neirspaper  natU 

an  ARIiLivit  or  Affiduvits  made  ant!  signed  ns  nftcrmcntioncd,  shiill  be  delivered  to  tlie  Com- 
missioners of  Stamps,  b  1.  Tfiat  such  Affidavit  or  Affi(ln\  its  shall  sjicdfy  the  real  and  true 
names,  oddiiioii.H,  tlc&cripttons,  and  places  of  abode  of  all  persons  wliu  are  intended  to  be  iho 
Frinicti  and  Pnbliahen  of  the  Newspaper,  and  of  all  the  Pfoprieton  of  the  lane,  if  the  nam* 
her  of  aach  Pfopiictora,  cxclaatTC  of  the  Pktnler  and  PnUisticr,  does  not  exeoed  two :  and  in 
ca^c  t!.c  same  shall  exceed  snth  number,  then  of  two  of  such  Proprietors,  cxdu'sivc  of  the 
Printer  and  Pa!)lislicr,  and  also  !!ic  amoutit  of  the  proportional  sh.ires  of  sucli  Proprietors  in 
tiie  Property  of  the  Ncw8pai>cr.  and  likewise  the  tmc  dctcription  of  the  baildiog  wherein  such 
Paper  » intended  to  be  printed,  aad  llkewiae  the  Title  of  aech  Paper,  i.  S.  Tbat»  where  the 
number  of  toch  Proprietors  exceeds  two^  the  names  of  two  Praprictort,  the  amonnt  of  cadt  of 
whose  proportional  share-;  in  the  property  of  the  Nc^vspaper  shall  not  bo  less  than  the  proper, 
tional  share  of  anjr  otlicr  Proprieto-.  shnl!  I>c  sncr  ifior!  in  smHs  'AfBdavit  or  AfRdavit<;,  s  3. 
Tlial  aa  Affidavit  or  Affidavits  of  the  like  import  sh&ii  be  made,  signed  and  girea  in  Uko  man- 
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1833.— Ifanner  t.  Westmacott. 

*Riehard8  having  taken  the  Benefit  of  the  Insolvent  Debtors'  [  *286  ] 
Act,  the  Bill  in  this  Cause  was  filed  by  bis  Aasigpiees,  for  the 
purpose  of  settiDg  aside  the  Sales,  oa  the  groand  that  the  first  Sale  was 
made  (raadoleDtlj,  and  for  an  inadequate  Oonsideration,  and  that  the  second 
was  void,  JBowden  havuig  no  interest  io  the  Paper,  nor  anj  anthority  from 
Biehardi^  to  enter  into  the  Contract. 

The  principal  ground  of  Defence  was  that  Mi^ardt  bad  snbomtd  JBawim 
to  oomrait  Peijnrj,  and,  therefore,  his  Asogneea  were  not  entitled  to  the 
Belief  asked. 

Sir  If,  Suffden^  Mr.  EnigM  and  Mr.  BUdtrUm,  for  the  Plaintifi,  said : 
First,  that  Wntmawit^  when  he  dealt  with  IWdim,  knew  that  Richardt 
was  the  Proprietor  of  the  Paper  and  that  ^owifcn'e  Affidavit  was  false,  and, 
therefore,  he  was  a  Party  to  the  Crime,  and  could  not  take  advantage  of  it: 
Secondly,  that  BmdttCi  Name  was  used  as  a  Trastee  for  RitikardM  ;  that 
the  IhlbHe  had  nothing  to  do  with  the  beneficial  Ownership  of  a  Newspaper, 
as  they  were  only  concerned  in  hav:  .l;  a  I'ors  on  who  mi;^ht  be  amenable  to 
the  Law  for  any  slanderous  ur  iibulloui  MaUei*  that  Loi^ht  appear  m  ihe 
Pohlication. 

Mr,  ma  often  m  my  of  tbe  Priotcn,  Pablbbcn  or  Proprietfln  shall  b«  cfaaogcd,  or  afaaUelMas» 
their  place  of  ibode  or  Uicir  Frhuing  Hobm^  Ttaoe  or  Office,  MkA  as  often  as  the  Title  of  the 

Paper  shall  be  changed,  s.  4.  That  if  any  person  shall  koowiiiglv  and  wilfully  print  or  pah- 
Hah,  or  sell  or  deliver  oat  any  Newspaper,  such  Affidavit  or  Affidavits  not  having  Ikcii  duly 
a^md,  fwocii  ud  ddinred,  such  person  shall  forfeit  100/.,  s.  7.  That  if  anjr  person  making 
tbo  AflLdavitor  AflUaTita  reqnired  \fy  the  Act,  shall  knovdngly  and  wilfollj  insert  therrin  tha 
name  or  names,  addition  or  addition,  place  or  places  of  Abode  of  any  person  as  Proprietor, 
Printer  or  Publisher  of  any  Newspaper,  who  is  not  a  Proprietor,  Printer  or  PuMislicr  thereof, 
or  shall  omit  to  mention  therein  the  name  or  names,  addition  or  additions  and  place  or  places 
of  Abode  of  any  of  the  Proprietors,  Printers  or  Publishers  thereof,  contrary  to  the  Cmc  mean* 
ii^  <tf  tht  Aet«  avcii  paiaon  afaril  be  liaUo  to  the  Paloa  and  Peiudtiea  for  wUAil  andeorrapi 
Perjury,  s.  S.  That  the  Printer  and  Pnblither  shall  ddifer  to  the  Commissioners  of  Stampa, 
to  be  kept  In-  them,  a  Copy  of  ercri'  Newspaper  printed  or  pul>lishcd  by  him,  signed  by  him, 
with  his  name  and  pince  of  abotlc,  under  a  penalty  of  100/.  ;  and  such  Newspaper  shall,  on  ap- 
plicaiiou  made  by  any  person  for  that  purpose,  to  the  Commi^iikiouers,  be  prodoccd  in  Evidence 
in  any  Pioeeeding  dvfl  or  erindnal,  s.  17.  That  no  person  oUier  than  a  Conuniaaioner  or  other 
CMBcarof  the  Stanp-office,  shall  ^^upply  any  person  with  paper  stamped  lor  printing  Ncwspa- 
pcrs,  Tjnti!  the  pT^^ons  supplying  shnll  hnvr  ;^'iven  Semrity  to  deliver  to  the  Commissioneri  nn 
Account  of  the  stamped  Paper  supplied,  and  to  whom  by  name:  and  that  ho  will  not  supply 
the  same  to  any  Phutcr,  Publi»ber  or  Proprietor,  not  having  a  Certificate  signed  by  such  Com- 
missbnen  or  Offlocr,  purporting  that  the  Seenrity  reqaired  by  Law  has  heen  gi?en  b/ die 
Printer  or  Proprietor  of  the  Mewapaper,  a.  26.  That  every  person  concerned  in  the  printing  or 
pnblisliinp  of  Ncwspnpcrs  not  duly  stnm[)ed,  shall  he  a  Debtor  to  iiis  Mnjesty  for  the  sum 
^!;iL'h  would  have  accrued  if  the  same  had  been  so  stamped,  s.  27.  That  if  any  person  shall 
tile  a  iiill  for  the  discovery  of  any  persons  concerned  in  the  Property  of,  or  as  Printers,  Editors 
or  PnbUahera  of  any  Newspaper,  in  order  (o  enable  him  or  than  more  effeetnally  to  bring  or 
eariy  on  any  8(dt  or  Action  for  Damage*  tnstained  by  reason  of  any  slandero]^  or  littclloaa 
matter  contidned  in  soefa  Newsp^er,  An  imbiiilhiH  nhdl  MM  pliid  er  daantr  lo  the  UU,  bmt 
ahall  make  the  DiaooTaij,  a.  SS* 

Vou  VL  7^ 
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1833. — Hnrmer  v,  Wcflmacott 

I  '287  ]  *  [The  I'ice-ChanceUor : — By  what  act  or  proceeding  did  BoW' 
din  Lcccme  a  Trustee  for  Richards?  IIow  did  the  property  iu 
the  Newspaper  pass  froui  liichards  to  Bowden  ?  Copyright  cauuot  pass 
without  an  assignment  Deed.] 

Tills  is  a  quc«l'  jh  of  a  Share  in  a  Trade,  auJ  iiot  of  Copyright. 

[The  llce-Chancellor  : — You  ask,  by  your  Bill,  that  the  Deiendaut  may 
be  declared  a  Ti  usteo  of  the  Copyright  of  the  Newspaper.] 

Tliat  is  an  iuaccurato  expression.  The  Property  in  the  Paper  passed, 
from  liichards,  to  Bowden,  by  a  verbal  arrangement.  The  Provisions  of  iho 
Act  of  Parliament  ^Yere  made  for  the  benefit  of  the  Revenue  merely.  It  is 
not  against  Public  Policy  to  hold  that  a  Person,  whose  name  docs  not  ajj- 
pcar  at  the  Stamp-office,  is  interested  in  a  Newspaper.  If  there  are  more 
than  two  Proprietors,  the  second  Section  requires  the  Names  ol  two  of  them 
only  to  be  specified  in  the  Affidavit.  The  28th  Section,  which  compels 
Defendants  to  Bills  of  Discovery  filed  by  Persons  suing  lor  Damages,  to 
disclose  the  Names  of  all  the  Persons  connected  with  tlie  Newspaper,  shows, 
beyond  all  doiibf,  tliat  no  question  of  Public  Policy  is  involved,  aad  that  ail 
the  other  provisions  of  the  Act  are  mere  fiscal  regulations. 

liichards  was  no  party  to  the  second  Sale :  that  was  a  case  of  mere 
Fraud. 

The  AUonic>/-r/(ncraly  Mr.  Fepyi   and  Mr.  Bacon,  for  the  De* 

fend  ant : 

t  •iSS  ]  It  is  a  princi[de  of  great  iraportance  in  the  'administration  of 
Justice,  to  discourage  Perjury  and  Subornation  of  Peijury.  The 
Contract  was  a  Contract  between  Bowden  and  IVestmacott,  Richards  was 
present,  lie  never  told  Bowden  not  to  sell,  or  Wettmacott  not  to  buy ;  but 
he  entered  into  an  agreement  with  Weetmacotty  to  supply  oertaiii  articles  for 
the  Paper,  for  which  Weslmacott  was  to  pay  him  three  goineas  a  week. 
The  Bill  states  that  Richards  was  the  Proprietor  of  the  Paper;  not  a  word 
is  said  aboub  Boicden  being  a  Trustee  for  him.  The  Provisions  of  the  Act 
arc  rot  mere  fiscal  regulations.  The  object  of  the  second  Section  is  that 
the  Public  may  know  who  are  the  Persons  who  have  the  greatest  interest  in 
the  Paper.  The  28th  Section  gives  the  Pablie  a  still  greater  benefit,  by  ex- 
tending the  remedy  against  all  the  Persons  in  anj  way  eoonected  with  the 
Paper.  If  the  requisites  of  the  Act  were  not  complied  with,  thexo  is  an  end 
of  tho  Plaintiflf's  Ca>e. 

Boicden  coratnlttcd  Perjury  at  Richard*$  instance.    Richard$  took  his 
own  Affidavit  oft'  tlio  fdcs  of  tho  Stamp-office,  to  enable  Bowden  to  put  bis 
Affidavit  on  the  files.    Richardty  therefore,  was  gnilty  of  Subornation  or 
Perjury ;  and  this  Court  will  not  grant  to  his  Assignees  the  relief  they  ask. 
Bendey  y.  BignMiJi) ;  Marehani  y.  Ewm(c) ;  Btepheru  y.  JSMnw^Qi). 
(6)  S  Tavttt.  us,  (e)  S  Bam.  4  Aid.  SSSb  (d)  t  Cramp.  *  Jtnu,  SOS. 
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1833. — Harmer  t.  Westmacott. 

Sir  E*  Sagdoi^  in  reply : 

The  Defendant's  Counsel  bare  endeavoored  to  construe  the  Act  as  if  it 
deprived  the  Proprietor  of  his  Property  in  the  Newspaper.  The  Act  does 
not  destroy  the  Title  of  the  Proprietor  beoaose  his  Name  does 
not  appear  at  *tbe  Stamp4>flioe.   No  Act  of  Parliament  can  take    [  *289  ] 
away  a  Man's  Property,  except  by  express  words.   The  Gases 
cited  show  that,  if  the  Printer  or  Proprietor  of  a  Newspaper  omit  to  do  some 
thing  required  by  the  Act,  he  cannot  recorer  from  a  third  Person ;  but 
there  is  no  Case  that  decides  that  he  cannot  maintain  his  Title  to  the  News- 
paper itself.    Penalties  are  imposed  for  omittio;^  to  do  what  the  Act  requires. 
The  Act,  thorefuro,  provulcs  its  own  Remedies,  and  this  Court  has  no  right  " 
to  go  beyond  tlioso  Provisions.    The  concealment  of  the  Proprietor's  Namo, 
cannot  oj. crate  to  any  extent,  as  the  iiiU  of  Discovery  will  prevent  it. 

In  many  cases,  the  Assignees  may  recover  Property  which  a  Bankrupt  or 
an  Insolvent  cannot.  Thus,  in  cases  of  frauJulent  preference,  the  Assignees 
may  call  back  the  Property,  though  the  Bankrupt  himself  cannot. 

The  Vick  Ciiancellor,  after  observing  on  the  Evidence  in  the  Cause, 
and  on  the  mode  in  which  Property  in  a  Newspaper  might  be  acquired,  pro- 
ceeded thus : 

The  Policy  of  the  Law  having  made  it  necessary  that  certain  Acts  should 
be  done  by  the  Printers  and  Publishers  of  Neiv^napers,  the  Act  of  the  38 
Geo.  3,  c.  78,  was  passed,  which  recites  that  it  is  e\'{icdient  that  Regula- 
tions should  be  provided  touching  Publications  of  the  nature  after-mentioned  ; 
and  then  it  enacts,  &c.  [His  Honor  here  read  the  Sections  of  the  Act 
which  had  been  referred  to  in  the  courso  of  the  Argument.]  I^Iy  Opinion 
is  that  these  are  not  mere  Fiscal  Regulations,  bnt  that  the  object  of  tho 
IiCgislatore  was  to  make  it  certain  who  the  Persons  are  who  pub- 
lish matter  *that  affects  cither  the  character  of  private  individ-  [  *290  ] 
uals,  or  the  security  of  the  Government. 

In  this  Case,  at  the  time  when  WuimaeoU  purchased,  there  were  not  two 
Persons  interested  in  the  Newspaper*  Either  Bowden  or  Richard*  was 
solely  interested  in  it.  If  Sawder-  was  a  Trostoe  for  jBicAar(2s,  there  wonld 
have  been  bnt  two  Persona  interested*  and  both  their  Names  onght  to  hare 
appeared  in  the  Affidavit.  That  Sit^ardi  was  privy  to  BowdmCt  Acts,  is 
indispntable.  It  is,  plain,  tberelbre,  that  they  conspired  together  to  do  that 
which  tho  Policy  of  the  Law  forbade;  for  they  agreed  to  represent  that 
JBowdtn  wsB  the  sole  Proprietor  of  the  Paper :  and  that  pnto  an  end  to  the 
whole  of  the  Plaintiff's  Case ;  for  no  relief  can  be  given,  in  a  Conrt  of  Jus- 
tice, to  those  who  show  that  Uiey  thought  proper  to  disappoint  the  Policy  of 
the  Law,  and  to  do  that  which  tho  PcUoy  of  the  Law  requires  should  not  be 
done. 

BiU  dtsmlsied  wiOi  Costa 
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18S8.r->Pobrcc  r  Schroder. 


[  *291  ]  *DOBRBB  V.  SCBRODBR. 

18?8  :  2&lh  &.  3 1st  Jul  J,  and  1st  Aagnet. — Slup.—  Cmstruciion  q/*  53  6.  3,  c.  159. 

By  the  M  Q.    c  159,  the  ntpontibility  of  Shipownen  fbr  dM&«c6  doM  by  ttoir  Bfaipt  t» 

other  T«iid«i  is  limited  to  tlio  mine  of  the  Ship  doing  Iheibuiiiigtt:  h«U,  tliftt  todk  V«1m 

in«0t  be  licerttiBfld  u  «t  the  timo  of  the  Accident. 

On  the  3d  of  November  1881,  a  ship  called  "  The  «7u/iV*  belonging  to 
the  Defendant  Schroder,  was  nai  down  and  svnik  by  *'  The  Lord  of  the  Tfles** 
a  vessel  belonging  to  the  Plaiutiflw.  In  Michaehnas  Term  1832,  the  Delcu- 
dant,  Schroder,  brought  an  Aciion  a;;ainst  the  I'lalutiffs  for  2,2191.  13«. 
8c?.,  being  1,577/.  3«,  iki.  for  the  value  of  The  Julie^  and  of  her  Tackle, 
Apparel  and  Furniture;  596/.  Ib^.  l\d.  for  the  amount  of  her  Freight, 
and  lOd.  for  the  value  of  her  Stores  and  Provisions;  and  in  February 
IHljo  be  obtainutl  a  Verdict  tor  2,200/.  The  Defendants,  IVuA/tn^  and 
GuscJi^'u,  who  were  the  owners  of  the  Car^o  on  board  The  Julie  at  the  time 
of  the  Accident,  also  brought  an  Action,  for  the  value  of  die  Cargo,  against 
the  Plaintlrt'-<,  and  recovered  a  Verdict  f(jr  8/)H8/. 

In  Afnil  1833,  the  Bill  in  this  Cause  was  filed  under  the  53d  Geo.  3.  c. 
159,"  (tiy  which  the  responsibility  of  Shipowners  for  any  Damnge  done, 
without  their  fault,  to  any  other  Vefsel  or  Iter  Cargo,  is  Hnnted  to  the  valut 
of  their  Ship  and  the  Freight  for  the  Voyage  in  prosecution  at  the  time  of 
the  accident)  stating  ^at  tlio  vnlnt^  of  The  Lord  of  the  Isles  did  not  exceed- 
ed 6,100?.,  and  that  her  Frci^^ht  for  tlie  ^'ovage  wldch  was  in  prcsectitinn 
at  the  happening  of  the  damage,  did  not  exceed  60/..  and  praying  that  it 
might  bo  declared  that  the  Defendants,  Schroder,  Fndilin^  nud  Goschm, 
were  not  entitled  to  recover,  in  respect  of  the  Damage  sustained 
[  '292  J    by  thorn,  more  than  the  value  of  The  Lord  of  the  Isleg,  her  •Ap- 
purtenances and  Freight ;  that  such  value  might  be  ascertained 
and  distributed  amongst  the  Defendants,  accordring  to  their  rights,  or  that 
the  Vessel  might  be  sold,  and  the  proceeds,  together  with  the  value  of  the 
Freigbtf  be  distributed  as  aforesaid  ;  and  for  an  Injunction  to  restrain  farther 
proceedingii  in  the  Actions.    On  the  22d  of  April  1883,  the  Court  granted 
the  Injunction,  and  ordered  the  Plaintiifa  to  paj  the  2,200/.  and  60/.  into 
Court,  and  referred  it  to  the  MaaUr  to  approve  of  a  proper  Security  for  pey* 
nent^bythe  Plaintiffs,  pursuant  to  sucli  Order  as  the  Court  eh  on M  there- 
after make,  of  such  Sam  at  shoold  be  found  to  be  the  valae  of  The  Lord 
iff  tJie  Isles,  her  Appurtenances  and  Freight,  according  to  the  pmineDS  of 
the  Act  of  PttiiaiiMnI,  dedoeling  the  2,200/.  and  602.  ftem  the  uooant  ef 
eneh  Valtt«. 

•  £Stt8eali.  l,7,8,ia 
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1833. — Dobree  t.  Scliroder. 

The  Dafendaoto  now  moved  for  liberty  to  iasoe  Gxecation,  in  their  BOTeral 
Aotiona,  for  their  Goiks  of  inch  Actions ;  uid  that  the  2^260i  might  be 
paid  onl  to  the  Defendant  (Toicftm,  and  that  the  Plaintilb  might  be  order* 
ed  to  pay  to  him  3,9001.  (which  was  the  difference  between  the  2,2602.  and 
the  6,160L  the  admitted  valne  of  The  Zord  qf  the  I$k$  and  her  Freight, 
at  the  time  of  the  acddent ;  or  that  it  might  be  referred  to  the  Master  to 
inquire  and  state  what  was  the  valoe  of  The  Lord  of  the  IkUe^  hor  Appu^ 
tenaacea  and  Freight,  on  tha  8d  of  November  1881,  that  being  the  day  oi^ 
which  the  Dama^  was  done. 

The  Motion  was  supported  by  an  Affidavit  of  the  Defendant  Qoeekem^ 
stating  that,  at  the  time  of  the  accident.  The  Lord  of  the  JeUi  was  nearly 
a  new  Ship,  and  was  worth  11,000^  at  the  least,  and  that  *the 
Plaintift  bad  insared  her  for  12,0O0L  ;  that  since  November  [  *293  ] 
1831,  she  had  been  employed  in  carrying  Troops  and  Stores 
to  Oporto,  and,  by  the  wear  and  tear  of  suc'n  unaploymont,  she  had  been  re- 
duced in  value. 

Mr.  Pepyts  and  Mr.  Teed^  in  support  of  the  Motion,  said  that  the  Plain- 
tiffe  were  prutected,  by  the  Act,  from  paying  more  than  the  value  of  their 
Ship  and  her  Freight,  but  that  tliey  were  not  protected  from  the  payment 
of  the  Costs  of  the  Actions  :  that  the  time  to  be  looked  at  in  ascertaining 
the  value  of  the  Ship,  was  tlic  tii^ie  when  the  damage  was  done  ;  Wilsoyi  v. 
Dickson  (a)  ;  Cammn  v.  Menhinm  (K)  :  that,  with  respect  to  the  Freight, 
the  Legislature  did  look  to  a  future  time,  because  it  was  to  b©  earned, 

Mr.  Knight  and  Mr.  James  liussell,  for  the  PhiintifTs  : 

The  Court  has  no  authority  but  what  the  Act  gives  it.  The  7th  Section 
requires  that  the  Plaintiffs,  in  their  Affidavit  to  be  annexed  to  the  Bill,  shall 
state  that  the  Value  of  their  Ship  does  not  exceed  a  certain  Sum ;  and,  in 
all  the  other  Sections,  the  language  is  strictly  present*  In  one  instance, 
the  words  ^*  at  the  time  of  tiie  accident"  are  expressed.  Why  should  it  be 
inferred  that  that  time  was  meant,  when  it  is  not  expressed  ?  What  is  to 
prevent  the  Parties  who  have  suffered  the  Damage,  from  making  their  claim 
at  the  time  of  the  accident?  If  they  lie  bye,  thej  cannot  complain  of  any 
deterioration  which  has  taken  place,  in  the  Value  of  the  Ship,  in  the  mean* 
time.  They  suffered  more  than  12  months  to  ekpee  before  they 
Vnmght  their  Aotions ;  \md  the  delay  isnnaoconnted  for.  With  [  *291  ] 
leapeet  to  the  Cases  that  have  been  cited,  it  is  enough  to  saj  that 
the  qnestion  now  befoie  the  Court,  whioh  depends  on  tha  7th  and  8tfa  Sec- 
tions of  the  Act,  was  not  then  raised.  If  the  reference  is  to  be  as  to  the 
YafaM  of  Ae  Ship  af  the  tmse  of  the  aeoident,  there  ean  be  nothing  paid 
either  into  or  out  of  Conri. 

Tha  next  point  ia  with  asepaot  to  the  oomaa  of  Pkoeeeding.  The  Be- 

(a)  2  Bws.  4  Aid.  a.  {b\  I  Biqg.  48S. 
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1833.— StvitidcU  V.  Snindell. 

feudality  arc  Persons  of  whom  wc  know  nothing,  except  what  thoy  state  be- 
fore Answer.  Wiien  tlio  Answers  are  put  in,  it  may,  perhaps,  appear  that 
there  are  other  Persons,  besides  the  Parties  who  have  brought  the  Actions, 
wh'.  are  entitled  to  participate  in  the  A'alue  of  the  Sliip.  When  a  Fund  ia- 
to  be  distributed  amon^-^t  a  class  of  IVtsous,  the  Court  always  directs  an 
Inquiry  to  ascertain  who  arc  tho  Persons  constituting  that  class.  The  8th 
JSeciion  directs  the  Court,  in  case  tho  Bdl  shall  be  dismissed  after  any  Mon* 
cy  shall  have  been  f»aid  into  Court,  to  order  the  Money  so  paid  in,  to  be 
paid  to  the  I)eiea<iuiiis.  But  the  10th  Section  authorizes  tho  Court  to  dis- 
tribute tu*'  Vnhie  nf  the  Ship  amongst  the  several  Persons  entitled  thereto  ; 
thereiorc,  it  is  premature  to  ask  for  any  things  except  to  have  the  3,900^ 
paid  into  C'  lu  c. 
The  Vice-chancellor  : 

Upon  the  question  of  Costs,  I  entirely  agree  with  the  Defendant's  Coun- 
sel. By  the  Act  a  benefit  is  rrivcn,  to  the  Owners  of  Vessels  doing  dam- 
age to  other  Vessels,  wliieh  avoids  .1  multiplicity  of  Suits,  and  they  have 
that  benefit  by  proceedings  in  Equity  ;  I  think,  therefore,  that  the  Defen- 
dants have  a  right  to  their  Costs  at  Law. 
£  *295  ]  'With  respect  to  the  questions  as  to  the  time  at  which  the  val- 
ue of  the  Ship  is  to  be  taken,  and  to  whom  it  is  to  be  paid,  I  can* 
not  hut  think  that,  in  Wilson  v.  Dickson^  the  question  as  to  the  Value  was 
not  brought  to  the  attention  of  tho  Court ;  but  I  am  satisfied,  on  the  con- 
struction of  the  Act,  that  the  Value  of  the  Ship  is  to  be  the  Value  at  the 
time  of  the  accident ;  and  that  the  Legislature  meant  to  provide  for  those 
Claimants  who  do,  in  fact,  bring  Actions.  I  shall,  therefore,  make  an  Or- 
der according  to  the  Notice  of  Motion,  except  that  tho  d,900i.  mast  first 
be  paid  in,  and  then  paid  out  of  Court 


BwiNBSLL  V.  Swindell. 

1833:  1st  An;^ust. — Prac'trr  — P'-nrf<i<t. 

The  Dcfcudant  Imii  been  taken  uiuit  r  an  Aiuvchmcnt  for  waut  of  Answer,  bat,  on  his  paying 
the  Sheriff  4(tf.  to  be  repaid  on  putting  in  Us  Aiuwer,  the  Sheriff  «t  the  reqactt  of  the 
Pl«iiitiff*s  A<;cni,  discharged  him.  Motloii  for  a  IfesBeogcr  to  take  tho  Defendant  who  had 
not  pal  in  his  Answer,  refused* 

The  Sheriff  had  taken  tho  Defenflnnt  nn.l  cr  an  Attachtncnt  for  want  of 
Answer;  but,  at  die  rcrjuest  of  the  Phiinti:i\s  Agent,  hal  rlncliarged  hitn 
out  of  Custody,  on  his  pajiug  the  ^eriff  40^.,  which  was  to  be  returned 
on  the  Answer  being  ^led. 
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1893.~WnUiimB  Y.  Townthcnd. 

The  Answer  not  having  been  put  in,  Mr.  Coleridge  noir  moved  for  a 
Messenger  to  take  the  Defendant. 

The  Vtce-Chancethr,  after  consulting  the  Registrar,  refused  the  Motion, 
saying  that,  if  a  Defendant  is  in  the  Sheriff's  cnstodj,  a  EaheM  C&rpui 
goes ;  if  Bail  has  been  taken,  then  a  Messenger  is  ordered  to  bring  up  the 
Defendant;  but,  in  this  case, the  Defendant  vas  neither  in  Custody  nor  out 
on  Bail. 


I8S3:  Sd  Angmt — Opetmig^BUUingt. 
Biddings  opened  on  an  advancft  of  SOW.  on  ft,090f. 

MoTiox  to  open  Biddings  on  an  advance  of  SOOi.  on  5,030^. 
Mr.  KnigJd  and  Mr.  Ilayter  for  the  Motion. 

Mr.  Rolfe  and  Mr.  Siinton  contra  cited  Qarttone  v.  £dward$.  (a) 
The  Viee'ChanctUor  made  the  Order. 


Williams  v.  Townbuenb. 

1833;  8d  August. — Practice. — Subpana. — Attachment. 

A  Dcfcndnnr,  who  h;ul  Ticcn  fnkcn  on  nn  Attachment  for  want  of  appcnrnnrc,  wns  discharged, 
under  II  Geo.  I,  ..ml  1  Will.  4,  c.  3C,  btforc  Plaintiff  got  nn  Appenrniicc  tiitcicd  for  her. 
Held  that,  though  a  frc»h  tittpaaia  might  bo  issued  oguinsttbo  Defendcm^no  Attachment 
eonld  be  taken  out  upon  it.  • 

Tin:  Defendant,  3fari/  Harrison,  liad  been  taken  cn  nn  Attaclnncnt  lor 
want  of  appearance  ;  but,  before  the  Plaintiff  took  Proceedings  to  get  an 
Appearance  entered  for  her,  with  a  view  to  the  Bill  being  taken  pro  co fifes- 
so,  she  was  discharged  from  the  Attachment  under  11  Geo.  4,  and  1  Will. 
4,  c.  36. 

Mr.  Spence,  for  the  Plaintiff,  then  moved  for  liberty  to  issue  a  fresh  tvh- 
peena  against  the  Defendant.    But  The  Viet- Chancellor,  doubt- 
ing whether,  if  a  fresh  subpoena  %  ere  issued,  an  Attachment    [  *297  ] 
eonld  be  taken  out  upon  it,  desired  a  Certificate  to  be  obtained, 
from  the  Clerks  in  Court,  upon  the  point. 

The  Certificate  was  as  foUow^ :  The  Clerks  in  Court  are  of  opinion  that, 
although  a  new  tubpcena  may  be  issued,  yet,  as  the  former  Attachment  ^  as 
regularly  enforced,  a  new  Attachment  cannot  be  issued :  and,  as  the  Defen- 

(a)  1  Sim.  &  btu.  20. 
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ItSS^Martiii  t.  Wright 

dant  has  not  appeared  to  Ihd  Bill|  it  may  be  dismissed  against  that  Defen- 
dant, without  Costs,  and  a  sapplemental  Bill  m  the  Datnre  of  an  orighial 
Bill,  filed  againat  her." 

Mr.  8pme^  aoeordinglj,  now  moTed  to  disMiaa  tha  Bill ;  which  waa  or- 
dered. 


Martin  v.  Wriqbt. 

1833  :  9th  Angmt— Miteind  Engtimxig$*'-OapsngkL 

A.  nrinflc  n  Copy  of  a  Print  inrcnted  by  B.,  in  •^olonrs,  nnd  of  larger  dimcnsioTig,  and  cxhihitcd 
it  IS  II  I)  onsma.  The  Comt  refoMd  to  restiAin  the  EzhibtttOB,  until  tbc  Aight  bad  beat 
estabiifibcd  at  law. 

In  1821,  the  1- l  iiijiiii,  a  celebrated  Artist,  invented  and  painted  from 
Sketches  which  h(  fiid  designed,  a  Picture  called  Belshazzar* 9  Feast; 
which  he  shortly  al  t  rwMrds  sold.  In  182G,  he  engraved  and  published, 
from  the  Skctciicb,  a  i'vini  of  the  same  name,  having  previously  done  all 
necessary  acts  for  securing  to  himself  the  Copyright  of  tlx  I'niiL  (  a  ).  The 
Defendant,  i);ivin£r  purchased  one  oi'  the  Prints,  liad  it  cojucd  on  Canvass, 
in  Colours,  on  a  very  large  scale,  and  with  Dioramic  effect  ;  and,  he  pub- 
licly exhibited  such  Dioramic  Copy  at  the  Queen^s  Bazaar  ia 
£  '298  ]  Oxford-stmt^  for  Money,  and  described  it,  *in  his  Handbills  and 
Advertisements,  as  "  Mr.  Martin's  Grand  Picture  of  Belshaezar's 
Feast,  painted  with  Dioramic  effect."  The  sale  of  the  Plaintiff's  Print 
having  been  injured,  as  he  alleged,  by  the  Exhibition,  the  Bill  was  filed, 
stating  as  above,  and  praying  that  the  Defendant  might  be  restrained  from 
further  exhibiting  the  Dioramic  Copy,  and  from  representing  to  the  Public 
that  it  was  the  production  of  the  Plaintiff ;  and  that  the  D<?fendant  might 
account  for  and  pay  to  the  Plaintiff  the  Profits  he  had  made  by  the  £xhi- 
bition. 

Mr.  Knight  and  Mr.  Chari'llfss,  in  support  of  the  Motion,  relied,  princi- 
pally. On  tlir»  17  Geo.  3,  c.  57,  hv  whicdi  all  rersons  who,  in  any  nKinner, 
Copy  any  Print,  in  the  whole  or  in  part,  by  varying  or  oddinf»  to  the  main 
Design,  are  subjected  to  an  Action  for  I)amage?.  They  said  that  there  was 
no  difference  between  sellinL:  a  Copy  of  a  Print,  and  exhibitino;  it  for  money  ; 
as,  in  both  cases,  Profit  was  made  of  that  which  was  appropriated  to 
another. 

(a)  S«o  ante,  YoL  Y.  page  399,  note  (c),  where  the  Acts  of  Pariiament  bj  which  the  Pro* 
perlj  ia  Priait  it  Mcend  to  die  IaTeiiton,aN  eoUaeied. 
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1833.— Ullock  T.  Boibcr. 

Mr.  Pepyg  and  Mr.  Keene  appeared  fov  the  Defendant,  but 
The  Vice  Chancellor,  without  hearing  them,  said:  Any  person  may 
copy  nnd  publish  the  wliole  of  a  Literary  Composition,  provided  ho  wnton 
Notes  upon  it,  so  as  to  present  it  to  the  Public,  connected  with  matter  uf  his 
own.  Here  the  Defendant  is  alle^<  d  to  have  made  a  Copy  of  the  l^lalntKT'a 
Print,  in  Oil  Colours  and  of  dimensions  different  from  the  Plaintiff's  i'rint, 
not  to  sell,  hut  to  exhibit,  in  a  fixed  |.]ace,  and  in  a  given  manner,  so  as  to 
produce  an  Optical  illusion.  Exhibiting  for  Profit  is,  in  no  way,  analogous 
to  <;e1iiiig  a  Copy  of  the  Plaiatiff 's  Print,  but  is  dealing  with  it  in  a  very 
different  manner. 

•The  8  Geo.  2,  c.  13,  directed,  in  general  terms,  that  any  Per-    [  "299  ] 

son  wlm  should  invent  and  enpirave  any  Historical  or  other  Print 
or  Prints,  should  hnrc  ihc  sole  liiglit  and  Liberty  of  printing  and  re-print- 
>ng  the  same  for  the  term  of  14  years,  and  protected  that  P'^zht  by  Penal- 
ties. The  7  Geo.  3.  c.  38.  extended  the  protection  of  the  former  Act,  no 
otherwise  than  to  things  not  bfTort!  cnnmeratod,  and  fur  the  term  of  28  years. 
The  17  Geo.  3,  c.  .'>!,  gave  a  Uemedy  by  Action  on  tho  Case,  which  had  not 
been  -tven  by  the  former  Acts. 

It  api>oar3  to  me  that  that  Act  never  was  intended  to  ap})l\'  to  a  Case 
where  there  was  no  intention  to  print,  sell  or  publish,  but  to  exhibit  in  a  cer- 
tain manner  ;  and,  therefore,  I  ought  not  to  grant  the  Iigunction  until  the 
Kight  has  been  established  at  Law. 

Then,  with  respect  to  the  Defendant  repr'"^r*nting  his  Copy,  as  Mortiji's 
Picture.  It  mn^t  bo  either  better  or  worse  :  if  it  is  better,  Martin  has  the 
benefit  of  it ;  il  >vor^e,  then  the  misrepresentation  is  only  a  sort  of  Xiibely 
and  this  Court  will  not  prevent  the  publication  of  a  Libel. 

Tf  Martin  had  exliibited  bis  Picture  as  a  Diorama,  then  he  might  have 
been  entitled  to  an  Injanetion  (6). 


ITlLOGK  v.  BiLBBBR.  [  *800  ] 

1833    Pth  &9ih  AvTrt^f.—Dtbtor  and  Creditor.— Bankrupt. 

C.  brought  an  Action  ngainat  F.  ia  the  Lord  Mayor's  Court,  for  the  recovery  of  *  Debt,  aad 
sued  an  AtUichmvnt  against  i^.,  who  bad  in  Lis  bands  Jfands  bclougiog  to  F»    W*  jUiBi  aBiU 
agaimt  C.  B.  and  F.,  cUininf  a  Lien  on  the  Pandi,  and  obteincd  mi  Iiynnction  cr  ftaU  to 

restrain  proceedings  in  the  Acrion.  Wliiist  the  Injanctien  was  in  force,  F.  became  Bunkrapt> 
held  tliiit  though  (J.  might,  but  for  tlif  IniiDt-tion  )mre  sued  out  Kxerntion  lonp  hf-tore  F.  be- 
came Bankrupt,  yet  he  was  not  entitled  to  bo  paid  otherwise  iJian  laieaUy  wiUi  tii«  other 
Creditors. 

R.  J.  FATBsa,  the  Oaptaio  of  an  BaH  Jndia  Ship,  being  indebted  to  the 

(b)  See  Pag*  t.  2oum*tndf  a$U*t  ToL  V.  p.  995. 
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Plaintiffs,  on  account  of  the  proceeds  of  some  Wines  which  be  bad  sold  in 
India  on  their  account,  and  being  about  to  sail  again  for  India^  was  request* 
ed  bj  the  Plaintiffs  to  direct  his  Agents,  Barber ^  Neate  ^  Co.^  of  ClemenCt- 
lane,  London^  to  pay  over  to  the  Plaintiffs  all  EemiUances  tbafe  might  be 
made  to  them  on  account  of  the  Wines,  Accordingly,  Fayrtr^  on  the  27th 
of  July  1820,  sent  a  Letter  to  Barber Neatc  J-  (?(?.,  desiring  them  to  pay 
over,  to  the  Plaintiffs,  the  amount  of  the  Proceeds  of  thi;  Wines,  out  of  any 
Remittances  which  should  be  received  by  them,  from  JM.  Fctrie,  his  Agent 
in  India.  On  the  receipt  of  this  Iietter,  Barber,  J^eaie  ^  Co,  informed 
the  Plaintiffs  that  they  had  not  then  received  any  Remittanoes  from  Petrie  ; 
but  they  undertook  and  agreed*  (as  it  was  alleged,)  to  pay,  to  the  Plaintiffs, 
the  Sum  duo  to  them,  out  of  such  Bemittanccs  when  received.  In  1^30^ 
Petrie  remitted  to  Barber j  NeaU  ^  Ce,  1,6002.  on  the  Plam tiff's  ao- 
connt. 

^<i^<r  being  indebted,  on  Bond,  to  A.  C()Zv»n,  in  1,5002.,  and  Colvin 
having  leanit  that  Barber ,  Neate  ^  Co.  had  in  their  hands  the  1.500/.  be- 
longing to  Fayrety  in  ITovember  1880  brought  an  Action  against 
[  *301  ]  Fayrer  in  the  Lord  Mayor's  Court,  and  issued  a  Foreign  *Attach- 
ment  against  Barber^  Neate  ^  in  respect  of  the  Money  in 
their  hands  bdonging  to  Fe^tr,  The  Action  was  set  down  for  Trial  on  the 
Slat  of  May  1881. 

On  the  28th  of  that  month  the  Bill  was  filed,  praying  that  the  Plaintiflb 
might  be  paid  what  wss  due  to  them  from  FaifreTf  out  of  the  2,5001.  remit* 
ted  to  Barber  Neate  f  Co. ;  and  that  the  latter  might  be  restrained  from 
parting  with  the  1,6002.,  except  under  the  Order  and  Decree  of  the  Cowif 
and  that  Colvin  might  be  restrained  from  proceeding  upon  the  Attachment^ 
and  from,  in  sny  manner,  prosecuting  the  Action.  On  the  aame  day  the 
Injunction  vs93i^taintd  expartOf  and  Colmn  having  been  served  with  Notice 
of  it,  the  Trial  of  the  Action  was  stsyed.  The  1,6002.  was  afterwards 
brought  into  Court.  On  the  17th  of  November  1881,  and  whilst  tbe  In- 
junction remained  in  force,  a  Commission  issued  ag^nat  lVyr<r,  under  which 
he  was  declared  a  Bankrupt.  A  Supplemental  Bill  was  then  filed  against 
his  Assignees.  It  was  afterwards  agreed,  with  a  view  to  putting  an  end  to 
the  Suit,  that  a  Motion  should  be  made  fcr  an  Order  that  the  Costs  of  all 
parties  should  bo  taxed  and  paid  out  of  the  Fond  in  Court,  that,  out  of  the 
Balance,  the  Plaintiflb  should  receive  1022.  being  one-third  of  their  Debt, 
in  satisfaction  of  the  whole ;  and  that  the  remainder  of  the  Fund  should  be 
paid  to  the  Assignees,  and  that  the  merits  of  Colvin*$  Cbdm  should  he  dis- 
cussed on  the  hearing  of  the  Motion. 

Mr.  Knight,  Mr.  Turner^  Mr.      J2tcft<m&,  Mr.  Qoodm  and  Mr. 
Sughetf  in  support  of  the  Motion. 
[  *802  ]      Mr.  AgarvBA  Mr.  Tetd  Ibr  Coldi^  M&iMd  totha  n08th  sso- 
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laad^Ulioek  T.  Barber. 

tion  of  the  Bankrupt  Act  (6  Geo.  4,  e.  16)  (a),  and  said  that  the  In- 
joDCtion  bad  been  iiregalarlj  granted ;  that  but  for  the  Injanction,  Cohin 
would  have  obiained  Judgment  and  issued  Execution  in  his  Action,  long 
before  November  1881 ;  that  the  Court  would  take  care  that  he  was  not 
placed  in  a  wone  situation  than  he  would  have  been  in,  if  the  Injunction 
had  not  been  granted ;  PvUeney  v.  Wwrrtn  (Jb)^  O'Jhnd  v.  Browne  (c)  ; 
and  that,  the  Money  having  been  paid  into  Court,  for  the  purpose  of  being 
disposed  of  under  the  Order  and  Decree  of  ft?  Court,  the  Court  woold 
distribute  it  according  ot  the  justice  of  the  case. 
Mr.  Knight  in  reply : 

In  PuUenty  v.  WofTtn^  there  were  two  Parties  only  ;  the  one  who  had 
been  damiufied,  and  the  other  who  had  interfered  and  caused  tho  injury. 
Here  the  Money  is  claimed  by  the  Assignees,  and,  in  such  a  case,  the  Court 
will  not  institute  an  Inquiry  into  the  conduct  of  tbird  Parties,  although  the 
Injunction  may  have  been  irregularly  obtained. 

•Execution  is  stayed  by  an  Order  for  a  new  Trial ;  and  yet  [  •SOS  ] 
no  Equity  is  raised  if  the  Defendant  becomes  Bankrupt  before  the 
new  Trial  takes  place.  An  Attachment  in  tlic  Lord  Mayor's  Court,  is 
merely  an  interlocutory  proceeding  to  compel  a  Defendant  to  put  in  Bail,  or 
to  enter  an  Appeal ;u ice.  At  any  period  bcilae  Execution  levied,  the  De- 
fendant may  remove  die  I'jorcidiiigs  into  a  Superior  Court;  audthcutho 
I'rocr^s  iu  the  Lord  Mayor's  Court  is  discharged  (d^.  . 

The  ViCE-ClIAxVCELLOR  : 

This  Case  was  argued,  with  jc^eat  ingenuity,  by  the  Counsel  for  tho  De- 
fendant Colvin;  but  I  cannot  accede  to  the  view  which  tliey  take  of  it. 

The  108th  Section  of  the  Bankrupt  Act  declares,  imperatively,  what  tho 
Law  19.  [His  Honor  here  read  tho  Section.]  Xow,  y7?77?<a  fade^  the 
Bankrupt  Laws  are  to  be  taken  in  such  a  manner  as  to  conduce  to  the  bene- 
fit of  the  Credit'jirs  in  general.  There  can  be  no  doubt  on  the  words  of  this 
Section  :  the  Proviso  at  the  end  of  it,  has  the  effect  of  defeating  the  right 
of  a  fair  Creditor  for  valuable  consideration,  in  a  Case  in  which  the  Bank, 
rapt,  by  his  own  act,  may  have  prevented  the  Creditor  from  pursuing  a 
course  which  he  would  otherwise  have  taken.    »So  also  a  Legal  proceeding 

(a)  That  Section  eoacts,  "  That  no  Creditor  ha^ng  Sceurily,  for  his  Deht,  or  baviog 

made  any  Attachment  in  London  or  any  other  place,  ly  virtue  of  nny  custom  there  used,  of 
the  Good;;  niul  Chattels  of  tlic  OnTilirupt,  shall  receive,  uj)on  any  siuh  Security  or  Att.ich- 
meat,  more  tiiua  a  rateable  part  oi  such  l>ebt,  except  in  respect  of  any  Execution  or  K.vtcnt 
•erred  and  l«vi«d  by  leizoro  upon,  or  any  Morigasc  of  or  lien  upon  any  part  of  the  Prop* 
«rty  of  such  Bankrupt  before  tho  BankmpMy ;  ]in>vide4  that  no  Creditor  though  for  a  val* 
nablc  consiJeration,  who  shall  sue  out  Execution  upon  any  Jud^-mcnt  ohtnincd  by  default, 
confession  or  n'7  r/fVr'f,  shnl!  r.vntl  liim<iflf  of  Mirh  KxecattOO  tO  thO  pr<^aUt00  Of  Othtf  ffllf 
Creditors,  but  ^iiaii  be  paid  ra.eabiy  with,  fiucti  Creditors.'* 

(6)  •  Ves.  73.  Mi  90.  (e)  I  Boll  &  B«fttl.  261 

(tf)  Bm OifT.  U)m9,mKi§,  ToL  I, pflca4e5i  aad  IFiMr  v.iZlidbr,  1  Bind.  ABiag.  491. 
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ISSa.— Xew«t  V.  LewM. 

may  pnn'cnt  a  Creditor  from  sning  out  Execution  so  promptly  as  he  might 
bavfi  done ;  for  a  Court  of  Law  might  be  iiRluccd,  on  a  frivolous  case,  to 

stay  Execution  by  ^Tanting  a  Rule  Xisi  lor  a  new  Trial  ;  yet,  if 
£  *304  ]    the  Debtor  *wero  to  become  Bankrupt  before  Execution  taken  out, 

a  Case  would  be  raisod  to  whicli  tliis  Section  would  ap]>ly. 
My  opinion  is  that,  if  the  Creditor  is,  in  any  manner,  prevented  from 
getting  Execution  until  the  Debtor  becomes  bankrupt,  he  is  not  entitled  to 
be  paid  othenvise  than  rateably  with  the  other  Creditors.  This  Fund,  there- 
fore, belongs  to  the  Assignees ;  and,  if  they  choose  that  it  should  be  ]  aid  in 
a  particular  maimer,  I  do  not  see  any  reason  why  it  should  not  be  so  paid. 

Motieii  granted. 


Lewes  i',  Llwes. 

Testfltor  devised  liis  Estates  to  Trustees,  in  Tnist  to  pay,  ont  of  the  Rent^.  ?nn'  h  year  for 
the  maintenance  of  his  bon'^  Children,  nnd  to  pay  tiic  Surplus  Kente  to  iiis  £;oa  during  hi» 
Life,  for  tlio  maintcnaacc  of  himself  and  his  Ftunil)' ;  lot  so  as  be  should  not  have  anj 
poiter  to  chws*  or  aUenato  the  eame :  proYided  Umt  If  hb  Son  should,  in  any  nannn; 
impede  or  frnstratc  the  TVvtIt  of  the  Will,  then  the  Snrplw  Rcnit  aliould  be  no  longer  paid 
to  him  l  ut  sliould  be  ftoruniclntcd  hy  the  Tni?tew,  for  the  benefit  of  the  Son\  Children, 
'i'he  Son  conveyed  his  interest  under  the  Will  to  Trustees  for  his  Creditors:  Hehl  that* 
tbcrcnpon,  the  Trust  for  accumulation,  took  cfTcct. 

William  IjSWM,  Esq.,  by  his  Will,  dated  Uie  6lh  of  May  1825,  gaye 
his  eapltal  Me^uage,  I^nds  and  other  Hereditaments  hi  the  Ooimties  of 
Cwrmarthm  and  Cardiifim^  unto  and  to  the  Use  ef  TmBtees  and  ihehr  Hdis, 
during  the  life  of  bis  eldest  Son,  the  Defendant  WtUiam  Zewu^ 
[  *805  ]  upon  Tmst  from  tine  *to  time  dnring  the  life  of  Ids  said  Son,  to 
receive  the  Bents  of  the  Premises,  and  ia  the  first  plaee  to  pay 
thereout  the  yearly  Bum  of  8002.  for  the  Maintenanee,  Clothmg,  and  Educa* 
tion  of  all  the  Children  of  h»  said  Son,  in  equal  Shares,  doting  his  life, 
and  to  pay  the  Besidue  of  suoh  Bents,  after  allowing  for  Bepairs  and  ITszes, 
and  deducting  the  Costa  and  Charges  of  reeeiTing  the  same,  unto  his  said 
Son,  for  his  Use,  and  for  the  personal  Suf^rt  and  Maintenance  of  himself 
and  Family,  from  year  to  year  during  his  Info,  dut  to  tfs  As  sAouU  not  have 
way  JNWO*,  hy  any  way 9  or  memu  wAa^fOAMT,  lo  imrtyayey  charge  or  iMmaU 
iShu  some  Besidue  of  sueh  Bents,  or  any  part  thereof,  by  anticipation ;  it 
being  the  Testator's  meaning  that  the  same  should  not  U  wj^eH  or  liable  to 
Hne  C<mtrol^  l>ebU  or  EngagemenU  ifkie  md  Son  ,  nor  he  HaUe  U  be  eeieed 
or  taken  bjf  or  for  thewerf  CrtHtor  or  CM£fors  Ms,  by  virtue  0/ 
any  JSztent  or  Sequeetratim,  or  any  Proene  or  Aeljudieation  wh&tsoeter  of 
any  Court  of  Law  or  Equity :  and,  as  to  the  said  devised  PMniM8»fimn  and 
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irnmedintel  v  atter  the  Decease  of  his  said  i^on  WiUiam,  to  the  use  of  liis,  the 
Testator's  (Trandsou,  tho  Plaintiff  William  Lrwrtt,  and  the  Ilrirs  <  f  his 
body,  and,  in  default  of  such  Ts^iie,  to  tlie  use  of  the  Testator's  (trand^nn, 
the  Plaintiff  John  Lores,  and  tho  Heirs  of  liis  body,  and,  in  default  of  such 
issue,  t-)  the  use  of  the  Testator'  -  '^nn  right  Heirs.    And  the  Testator 
empowered  his  Trustees  to  employ  JiaiiifTs  or  Agents,  during  his  Son's  Life, 
to  a-^sist  in  die  management  of  the  E-^tates:  Provided  always,  and  it  was 
his  wili,  and  he  thereby  expressly  ordered  and  directed  tfiat,  if  his  Son, 
William  Lewes  should  refuse  to  ratify  and  confirm  his  Wid,  when  thereunto 
rcfpiired,  or  should  at  ant/  time^  in  any  manner  whatsoever,  impede  or  frui^ 
trate  the  IVmts  thereof,  or  interfere  theretmth,  or  tcith  the  re- 
ceipt of  the  Menti  of  the  Testator^a  Estates  'thereinbefore  directed    [  '306  J 
to  be  paid  to  him  in  manner  aforesaid,  or  if  he  should,  at  any 
time,  cut  down  or  cause  to  be  cut  down  any  Timber  Trees  upon  the  Estates, 
then,  wid  in  any 'such  case,  and  immediately  upon  any  such  interference  or 
conduct  of  his  said  Son,  the  Testator's  Will  was,  and  he  thereby  ordered  and 
directed  that  the  Residue  of  the  Rents  of  his  said  Estates  should  be  no 
longer  paid  to  his  said  Son,  but  that  his  Claim  to  the  same  should  be  forfeit- 
ed, atirl  that  the  Trustees  should,  from  thenceforth,  for  the  term  of  21 
Tears,  to  be  computed  from  tho  Testator's  decease,  (if  his  said  Son  should 
■0  long  live)  lay  out  and  invest  the  Residoe  of  the  Bents,  after  paying  the 
Baid  yearly  Sum  of  800^.,  in  their  Names,  in  the  usual  Securities,  and  lay 
out  the  Interest  and  Dividends  of  such  Securities  in  like  manner,  in  order 
to  accumulate,  and  should  stand  ]  osaessed  of  such  Securities  and  the 
accumulations  thereof,  in  Trust  for  the  younger  Children  of  his  said  Son 
William  Lewes,  to  be  paid  to  them,  in  equal  shares,  at  the  nsnal  times ;  and, 
after  the  expiration  of  the  term  of  21  Years,  in  case  his  said  Son  William 
L$we9  should  be  then  living,  upon  Trust  that  the  Trustees  should,  for  the 
remainder  of  his  said  Son's  life,  pay  and  apply  the  net  Residue  of  the 
Rents,  cither  unto  or  for  tho  use  and  benefit  of  his  said  Son  and  his  Family, 
independent  of  his  Debts,  Control  or  Engagements  and  in  the  manner  tbere> 
mbefore  mentioned,  or  should  again  lay  out  and  invest  such  Restdae  at  In- 
teresly  so  as  to  accumulate  fbr  the  benefit  of  his  Children,  as  his  Trustees 
should  think  proper :  and  the  Testator  thereby  trished  it  to  be  known  to  his 
ssid  Son  that,  in  consequence  of  the  Debts  he  had  improvidently  contracted, 
and  which  the  Testator  had  already  paid  to  a  veiy  considerable  amount,  the 
Limitations  and  Restrictions  above  mentioned  had  been  made;  and  he 
thereby  released  his  said  Son  from  a  Debt  of  9,497/. 

n'he  Testator  died  in  March  1828.  [  *307  ] 

By  Deeds  of  the  80th  of  April  and  1st  of  May  1829,  Wil- 
Ham  Lew«9^  the  Testator's  Son,  conveyed  all  his  property,  including  his  In- 
terest under  the  WiU»  to      FenUand  and  0.  XZoyd,  as  IVtisteea  for  piy* 
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1833. — Lewes  v.  Lewes. 

ment  of  hb  Debts.  In  Trin.  Term,  6th  Geo.  4,  T,  Quarrington  entered  ap 
Jadgment  Bgainst  hm^  under  a  Warrant  of  Attotney  dated  the  5th  August 
1825,  and,  in  Easter  Term  1829,  took  ont  directed  to  the  Sheriffii 

of  Cardigantkire  and  Camutrthenthire,  In  May  1880  Zem9  was  declared 
a  Bankrupt. 

The  original  Bill  was  filed  to  have  the  Tniats  of  ihe  Will  performed  :  tod 
Penlhnd^  Uoffd^  Quarrin^on  and  Xewfs't  Assignees  irere  brought  before 
the  Court  by  Supplemental  Bilb. 

Sir  K  Sugden  and  Mr.      Bi^ardt,  for  the  Plaintiffii,  contended  that, 
under  the  circumstances  above-mentioned,  Xetfet*«  interest  under  the  Will, 
had  determined,  and  the  Trust  for  accumulating  the  Rents,  had  taken  efiect. 
IhmmeU  v.  B^ord  (a),  Shse  v.  Made  (6),  WUkmon  t.  WUkmaon  (Oi 
Cooper  V,  WifoU^d}. 

Mr.  .Btom«s  and  Mr.  Mnde$^  for  the  Defendant  QuarringUm. 

The  words  of  the  Will,  by  which  the  Testator  intended  to  exempt  the 
Provision  made  for  his  Son,  from  alienation  and  liability  to  his  Debts,  are 

inoperative.  Brandon  v.  Mohinaan  (t), 
[  *808  ]  *The  Warrant  of  Attorney  was  executed  long  befora  the  Tea- 
tator*s  death,  and  even  before  the  date  of  his  Will.  A  party 
cannot  forfeit  bis  interest  by  an  act  done  antecedently  to  the  vesting  of  that 
interest.  The  words  of  the  Proviso  clearly  refer  to  some  act  to  be  done  by 
Lewe9,  The  issuing  of  the  Elegits  was  an  act  done  tn  minidim.  King  t. 
J?oWiis«i(/),  Goring  v.  Warner,  (^),  i)oev»  Carter  (K). 

Mr.  PepyetxA  Mr.  Wak^dd^  for  the  Defendant  PmUand: 

The  Elegits  were  not  sued  ont  until  after  the  let  of  May  1829 ;  for  Eas- 
ter Term  in  that  year,  did  not  commence  until  after  the  Ist  of  May. 

The  Testator,  in  his  Will,  deals  with  his  Son  in  the  character  of  Heir, 
and  not  as  Devisee.  He  says  that,  if  his  Son  shall  refuse  to  ratify  and  con- 
firm his  Will,  or  shsll  impede  or  fhistrate  the  Trusts  thereof,  then  the  Rents 
shall  be  no  longer  paid  to  him.  The  Testator,  therefore,  had  in  view  the 
destruction  of  the  Trusts,  and  not  a  modification  of  them.  Three  causss  of 
Forfeiture  are  mentioned ;  but  none  of  them  has  any  reference  to  anything 
the  Son  might  do  with  the  Provision  made  for  him.  If  be  dealt  with  that 
Provision  as  this  Court  would  hold  hiin  entitled  to  do,  be  was  not  to  forfeit 
it.  The  forfeiture  was  to  be  ciiu?ed  by  interfering  with  the 
[  •309  j    Trusts,  and  not  by  dealing  the  i'ruvision.  •Consequently 

Pentlaiid  and  Lloyd  aro  now  m  a  situation  to  claim  the  beue^t 
of  their  Deeds. 

(d)  6  T.  R.  G84.  13  Yea.  404.  (c)  3  Swaa.  515. 

(if)  6  Madd.  4Sa.  (c)  1  Bom,  1»7  ;  IS  Yet.  419. 

(/)  Wight w.  386.  Sm  tiao  Gfmm  t.  Ddpkm,  mlr,  YoL  L  page  6S ;  sad  Onm  v.  Sfiiun 

{g)  t  E^.  Ab.  100.  (A)  S  T.  R.  A7. 
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Mr.  Knighty  Mr.  Duckuoi  ih  and  Mr.  )l%ra?/?,  for  the  Defendants,  Uie 
Assignees  under  Lcwe»s  Eai:kruptcj,  contended  that  the  Deed  of  the  1st 
of  May  1829,  was  void  as  being;  an  act  of  Bankruptcy  :  that  a  distinctioa 
had  I  ceu  frequently  taken  between  an  active  and  a  passive  Aiieiiation  ;  and 
Bankruptcy  had  been  held  not  to  come  within  words  prohibiting  an  active 
Alienation  :  Lear  v.  Lcqrjeit  (?)  :  that  the  object  of  the  Proviso  was  to  juc- 
vent  Lewes  from  disputing  or  impeaching  the  Will,  and  to  secure  tb«i  eiiist* 
ence  of  the  Trusts. 

Mr.  Barber  appeared  for  the  Defendant  Lloyd,  who  did  not  execute  the 
Deed  of  the  Ist  of  Maj  1829,  and  Mr.  Hall,  Mr.  Pitman  and  Mr.  JShap' 
UTt  for  the  Executors  of  the  leatator,  and  other  formal  Parties. 
The  ViCE-CHANCELLoa; 

I  do  not  want  a  Reply. 

Mjr  opmioQ  is  that  the  Deed  of  the  1st  of  May  1829,  is  expressly  within 
the  (ernis  of  the  Teatator'a  Will,  and  (bat  thereby  a  Fori ci tare  has  been  in* 
cnrred,  or  rather  that,  on  tbo  exectition  of  that  Deed,  the  Trusts  for  the  ac* 
enmnlation  of  the  Bents  commenced.  It  will  not,  therefore,  be  neeessary 
for  me  to  adrerk  to  the  claims  made  by  the  Judgment  Creditor  and  the  As* 
signees  under  the  Gommisrion,  for,  ou  the  ezecution  of  that  deed,  Lem^n 
interest  wholly  determined. 

*It  is  clear  that  though  the  Testator,  in  the  first  part  of  bis  $10  ] 
Will,  may  have  used  terms  vhich,  in  the  contemplation  of  a  Court 
of  Justice,  might  only  amount  to  a  Gift,  yet  he  might  Tory  well  have  thought 
that  those  terms  did  create  a  Trust.  It  is  perfectly  manifest  that  what  he 
meant,  was  that,  after  paying  the  800^  a  year,  the  Surplus  of  the  Bents 
should  be  payments  made  by  the  Trustees,  to  be  applied  to  tho  maintenance 
of  the  Son  and  his  Family :  and,  afterwards,  he  has  used  terms  which  show 
it  was  his  intention  that  the  Son  should  not,  by  anticipation  or  otherwise, 
prevent  that  application  of  the  Bents.  It  is  not  enough  to  say  that,  in  the 
first  instance,  there  has  been  a  mere  Gift  made,  and,  therefore,  no  trust  cie- 
ated ;  but  the  whole  of  the  Will  must  be  taken  together ;  and  if  I  find,  in  a 
subsequent  part  of  tho  Will  where  the  Proviso  for  accumulating  the  Bents 
is  contained,  that  the  Testator  does  designate  that  form  of  Gift  by  the  word 
*  Trust,'  then  I  have  only  to  consider  whether  the  act  done  has  interfered 
with  tho  manifest  intention  of  the  Testator.  He  provides  that,  if  his  Son 
should  refuse  to  ratify  and  confirm  bis  Will  when  thereunto  required,  "  or 
shall  at  any  time  in  any  manner  whatever,  impede  or  frustrate  the  Trusts 
thereof  or  interfere  thcrewitlj,  or  with  the  receipt  of  the  Rents,  Issues  and 
Profits  of  the  Estates,"  then  the  surplus  Rents  shall  be  no  longer  paid  to 
bis  Son,  but  his  claim  to  the  same  shall  bo  furleiied.  It  is,  I  think,  perfect- 
ly plain  that,  if  this  Deed  of  the  1st  of  May  1829  were  allowed  to  operate, 
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on  the  first  part  of  the  Will,  merely,  and  be  said  to  be  n  mere  IcnUnji;  bv  the 
Son  with  that  which  was  given  to  btoi  absolntel^t    would  contradict  the  io- 

tentioQ  of  the  Testator. 
[  •811  ]       'My  opinion  is  that  this  Deed  of  the  Istof  May  1829,  was  an 
instrument  which,  if  allowed  to  operate,  wonld  have  impeded 
and  frustrated"  the  Trusts  of  the  Xesfcator't  Will,  (thafc  is  to  say,)  his  in- 
tention expressly  before  declared. 

Declare  the  Will  to  be  established,  and  that  the  Trusts  ought  to  be  car- 
ried into  execution  ;  aiid  that,  under  the  circumstances  in  the  Pleadings 
nwDtioned,  the  Residue  of  the  Bents,  after  {Mjing  the  800/.  a  year,  are  to 
be  aceomttlated,  as  directed  by  the  Will* 


COGKBR  V,  LOBO  EgMOKT. 

1833  :  9tli  November.— Z>efcfor  and  Creditor. — Pleading. — Partiea. 

A  Debtor  coiivL)ea  (■crtuin  of  his  Esutcs  to  Tnutcca,  in  Tnut  to  raise  a  Fond  for  pajrinenl 
of  hii  Crediiurs  named  iu  a  Scbcdulo,  And  toniso  an  animal  Sum  for  his  owu  bcaciit.  Setr* 
cfal  tof  the  Creditors  exeenied  the  Cbnvcyanea ;  bnt  the  Tmstccs  did  not  aell  the  Estate*, 
the  Crcditon  havln;,'  received  Siun«  in  or  towards  satisfaction  of  their  Dcl>t8,  out  of  other 
Esintcs  conveyed  liy  ilic  Debtor  tn  on  the  snmc  Trusts.  A  Judgment  Creditor,  whose  nama 
was  not  mentioned  in  the  Schedule,  tiled  his  Uill  against  the  Tnisteos  of  the  iirsl-meutioDcd 
Batatas  and  the  Debtor,  stating  as  abovCt  and  Chat  the  Tnistees  had  entered  into  the  lleceipl 
of  the  Rents  of  thosa  EUtaies,  the  valae  of  whidi  greatly  exceeded  the  schedntcd  Debts,  and 
prajin;  that  hia  Debt  mi(;ht  be  raised  nnd  paid  oat  of  sadi  parts  of  those  Estnt^  as  shotild 
not  lie  sold  for  pnymentof  the  scheduled  Debus,  and  t/tut  an  Acromt  might  be  taken  of  the  fie* 
ceipis  and  I'aynunis  of  the  Trustees,  and  for  a  Receiver,  and  an  Injunction  to  rcstruin  iho 
TVttscea  from  i>uyiiig  nn,r  part  of  the  Bents  or  Prodnce  of  the  Estates  to  the  Debtor.  The 
Tratiees  demorredi  bceraoe  the  achednlad  Cieditois  who  had  executed  the  Gonvejance, 
wen  not  Parties  to  the  BilL  Demnrfer  allowed. 

The  Bill,  stated  that,  on  the  12th  of  June  1820,  tbo  Earl  of  E^jnwnt 
aDd  two  other  Persons,  executed  a  joint  and  scv  lal  Bond  to  the  riaiatiir, 
for  securing  the  payment  of  3,000/.,  uitiiin  six  months  after  the 
[  *312  ]  Death  of  the  Earl's  Father,  (^vho  died  in  1822,)  with  •Interest 
in  the  meantime  :  that,  by  Lease  and  Release  of  the  Ist  &ud  2d 
of  November  18241,  made  between,  tlic  Earl  of  the  first  part,  certaiaof 
his  Creditors  whose  Names  were  set  down  iu  the  Schedules  to  the  Release, 
of  the  second  and  third  parts,  Viscount  Perceval  of  the  fourth  part,  aod^. 
Tierney  and  others  (Trustees)  of  the  fifth  part,  the  Earl  conveyed  certain 
Estates  in  Somersetshire  to  the  Trustees,  in  Tni6t|  by  Mortgage,  Sale  and 
Receipt  of  the  Rents,  and  by  the  sale  of  Timber  OH  the  Estates,  to  laise  a 
Fund  for  payment  of  bis  Pebta :  thai  the  Release  oontaiiwd  *  Deelacitioii 

•Affirmed  by  Lord  Ljndhurst,  C  21  January  1836. 

^St»tkwt»r.M£fmont,aate,  YqI  IV,  p.  Hi,  tAd  VoL  V.  p.  140^  where  the  Rcloaaa 
liaofofidljwtfotth. 
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that  such  parts  of  the  Estates  as  should  not  be  disposed  of  for  raising  thd 
Fund,  ufiii  also  the  Residue  of  the  Fund  after  Payment  of  tlie  Debts,  should 
be  held  and  applied  upon  certain  Trusts,  in  the  Release  mentioned,  for  the 
use  or  benefit  of  Lord  Eymont^  or  according  to  his  disposition^  or  to  some 
such  or  the  like  effect ;  and  that,  by  the  Release,  some  annual  or  other  sum 
was  directed  to  be  raised,  out  of  the  Estates  or  the  Rents,  Profits  or  Pro- 
duce  thereof,  for  his  benetit :  that,  as  the  Plaintiff  had  not  been  permitted 
to  !»eo  the  Release,  or  to  have  a  copy  thereof,  he  ^vas  unable  to  set  forth, 
nii)rc  particularly,  the  contents  theioof ;  but  the  Defendants  ought  to  set 
forili  sucii  contents,  and,  especially,  tlie  Trusts  relating  to  the  application  of 
euch  I  nrts  of  the  Estates  and  the  Rents  and  Produce  thereof  as  shoul*!  not 
be  sold  for  the  purpose  of  forming  the  Fund  before-mentioned,  and  also  the 
Trusts  relating  to  the  application  of  the  Residue  of  the  Fund,  aftor  pajrmeak 
of  the  Debts,  and  to  any  annual  or  otiier  Sura  directed  to  be 
raised  out  of  the  Estates,  or  the  Rents,  Profits  or  "Produce  there-  £  'SIS  j| 
of,  for  Lord  E^qmottfa  use  or  benefit:  that  several  of  the  Cred- 
itors named  in  the  Schedules  bad  executed  the  Release:  that  the  Trustees 
had  entered  into  and  stiii  were  in  the  possession  or  receipt  of  the  Rents  of 
the  Estates,  but  had  not  sold  any  part  thereof,  thoufrh  they  had  sold  Timber 
thereon  :  tbnt  the  value  of  the  Estates  greatly  exceeded  the  amount  of  the 
Debts  chargeable  thereon  under  the  Release,  and  the  Income  tliereof  was 
more  tlian  bullicient  to  keep  down  the  Interest  of  tlio  Debts  :  that  it  would 
Dot  be  necessary  to  sell  the  whole  of  the  Estates  for  the  purpose  of  forming 
the  Fund  beforemontioncd,  or,  if  all  the  Estates  should  bo  sold,  there  would 
bo  a  larger  surplus  of  the  Fan  J  after  payment  of  the  Debts,  as  would  ap- 
pear if  tbe  Defendants  would  disclose  the  value  of  the  Estates,  the  amount 
of  the  Rents,  and  of  the  Debts  meritioned  in  the  Schedules :  that  Lord 
Egmoni  had  exeeated  bodoo  other  Deeds  whereby  be  conveyed  his  £itate# 
in  jbtiandf  toTniBfeeea  for  the  benefit  of  his  Creditors,  subject,  however,  to 
th«  payment  to  himself,  in  the  first  instance,  of  a  ]axgt  Annuity  during  his 
I«fe :  that  the  whole  or  greater  partof  the  Uftirmentioned  Estates  had  been 
atld,  and,  out  of  the  Proceeds,  all  or  most  of  the  Creditors  named  in  the 
ScMoIbb  to  the  Release  of  November  1824,  had  received  considerable 
8«R|  in  «r  tMmidl  payment  of  their  Debts :  that  that  release  and  the  other 
Trust  Deeds  comprised  the  whole  of  Lord  EgmonCs  Property :  that  the 
Plaintiff,  whoso  Debt  still  reaaincd  d«e,  had  requested  the  Trustees  of  tho 
Release  to  permit  liiaalo  exM«te  that  Deed,  bat  tbey  had  refused  «o  to  do : 
tlMt  the  Pbiotiff,  being  unable  to  obtMB  payment  of  bis  Debt  by  «iy  •ther 
MettDS,  bad  brought  an  Action  on  his  Bond  in  the  Common  Pleas 
•gpinat  Lord  I!gmw»i^  and  had  obtained  a  Judgment  *which  had  £  *dl4  ] 
been  duly  docketed,  and  had  issued  Writs  of  tUgit  and  fieri  fa- 
iiMtlwnoii»ttirietidtoA»SlMfiff  of  a^wmMin;  bakthePliittkiffwas 
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advised  that,  under  the  circuinataiiees  before  mentioDed,  be  ooold  not  bave 
the  benefit  of  bis  Jadgtnont  agtinst  the  Trust  Estates  eompriaed  in  the 
Belease,  without  the  assistance  of  the  Court  of  Chancery.  The  Bill  pray- 
ed that  the  amount  of  the  Principal,  Interest  and  Costs  due  to  the  Plaintiff 
on  his  Jadgment)  might  be  raised  and  paid  to  him  out  of  such  parts  of  the 
Trust  Estates  oomprised  in  the  Release  of  NoYember  1824»  as  sboald  not  be 
sold  in  due  ezeeation  of  the  Trusts  thereby  created  Ibr  payment  of  Lord 
Egmonff%  Debts,  or  ont  of  the  Surplus  of  the  Monies  produced  by  the  Sale, 
Ifortgage,  or  other  disposition  of  sooh  Estatse  and  the  Bents,  Profits  aud 
Produee  thereof  in  a  due  ezeontion  of  the  Trusts,  after  the  pajmentof  such 
Debts ;  and  that,  for  the  purposes  aforesaid,  aU  nec^uasy  AcoovmU  mig^ 
U  takoi  of  what  was  doe  to  ttie  Plaintiff  on  his  Judgmsnt,  md  of  the  7V»s< 
Uitates,  and  the  MMe^  and  Pa^mentt  of  the  TnMtm  inubr  <IU  B/tUoM  : 
and  that  a  Receiver  might  be  appointed  of  the  Benti  of  those  Bstatst^  or 
so  much  theceof  as  had  not  been  sold  or  disposed  of  in  eseoation  of  tfa« 
!&Qsts,  and  that  in  the  meantime  the  Trustees  n^t  be  rastnyned  from  paj^ 
hig,  to  Lord  Egmffni^  and  that  he  might  be  restnuned  from  taUiig  pOHesskm 
of  or  reeriving  anj  part  of  the  Imst  EstateSi  or  the  Beats,  Profits  or  Fhh 
dnee  thereof. 

The  Defendant  TUmtif  demnired  Ibr  want  of  Equity,  and,  ore  Ismis,  b^ 
eaase  none  of  tiie  Creditors  who  had  exeenM  the  Bsleass  of  Kofemher 

1824,  were  Parties  to  tiie  BiU. 
[  *815  ]      'Sir     Sugdtn  and  Mr.  iTsnflcseojie,  Jnmor^  ftr  tiie  JkSmf 
dani  Slfrfuy.* 

^e  Plaintiff  ii  a  Bond  (Mitor  of  Lnd  JBgam^if  hai  he  has  nol  ex- 
eeotsd  the  Belease,  and,  tiierefers,  his  right  is  adTorM  to  tfiat  Dsed,  and 
heeannotelaim  anything  as  a  iMStin  Thmt  tmderit*  He  asksfiBr  an  . 
Aeooont  of  the  Tmstees*  Beoeipts  and  Payments,  in  order  to  ascertain  tha 
Bnrplos :  bnt  he  is  not  entitied  to  compel  tiie  Trustees  to  render  an  aeoonnt 
|o  lum,  whteh  th^  most  render  to  their  MStei'giM  SHmCs.  The  BIB  ni^it, 
perhaps,  have  heen  sostained,  if  it  had  alleged  that  the  Tmsts  had  been 
perfbrmed,  and  that  the  Trustees  had  an  aseertained  Snrplns  in  their  hands. 
Bnt  it  proceeds  on  the  speonlation  that  there  wiQ  be  a8nrplu8,aod  it  attsgea 
that  tiie  S^osts  have  not  been  peKftmied,  and  tiiat  the  Debts  have  not  been 
paid. 

Mr.  JSMgld  and  Mr.  iK^for  «he  Plaintiff: 

If  Xeni  JDiOm  T.  Plodbete  (a)  and  Xsvif  LordZoudk  (fi)UUm^ 
the  Plaintiff  has  a  ri^t  to  obtain,  in  ttus  Oourt,  the  lefisf  ha  aaln.  The 
Tknstees  represent  tiie  body  of  Creffitois,  and,  tiwrefore,  it  is  sufficient  to 
■ake  tiiem  parties.  The  Snrplns  is  not  aU  that  Lord  JF^nioaf  is  entiUed  to 

(a)»fiU|^Jitw8«.S8».  (6)^yoi.n.^sM. 
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1833. — Woollams  v.  Baker. 

by  tliG  Deed,  fin  annual  Suqi  was  directed  to  be  raised  for  his  benefit  :  that 
anouAi  Sum  is  liable  to  be  affected  by  the  EUyit.  Tiie  question,  whether 
it  18  Becessary  to  make  the  Creditors  Parties,  has  been  decided  Lewis  v. 
Lord  Zouehe,  Besides,  the  Plaintiff  has,  sabatantiallj  Btftted,  in  luB  Billi 
that  he  cannot  ascertain  who  the  Creditors  are. 
Sir  E.  8ugdm^  in  ref>K7 : 

This  is  the  Demnnrer  of  one  of  the  Tmatees,  and  *not  of  Lord  [  *816  ] 
JBgmont.  They  cannot  be  decreed  to  aeconnt  in  the  absence  of 
the  Crediton.  In  LewU  v.  Lord  Zouehe  the  Matter  has  found  that  certain 
Persona  irara  entitled  to  Annuities,  and  there  was  an  ascertained  Surplna 
whieh  was  payable  to  Lord  Zouc^,  Bnt,  here  the  Surplus  hai^oot  been 
ascertained ;  the  Debts  have  not  been  paid,  nor  have  the  Estatw  been 
aold.  in  JHUm  t*  PUaheU  alao,  a  clear  aam  of  6,000^.  a  jear  wai  ee- 
enred  to  Lord  J)Ulon. 

TheViCfr€iiAHOjaAO&,  having  referred  the  Brie&  in  Jifewion  t.  Lord 
JBffmMitf  said  ^— I  eonfesa  it  appeara  to  me  that  the  Crediton  are  neeeanurj 
Partiea. 

Dennmr  eiv  tmm  allowed^  mth  Ebertgr  to  amend  hj  adding  Plartiea. 


WoouuAVB  tr.  Bakbiu 

1U3 :  13th  Norcmbcr.— Pmrfice^rro  QmfiMO. 

Where  a  Bill  ia  ordered  to  be  taken  pm  am/kmtt  tfa§Dt«ee  maj  be  aadi  solMeqaentlj,  although 
■tfaviwlly  takmalttoiMMtiiiMb 

In  this  Case  there  was  one  Defendant  onlj,  and  an  Order  had  been  ob- 
tained for  takiiig  the  Bill  pro  Wffmo  against  him,  but  no  Decree  had  been 
then  made.  The  Registrar  having  declined  to  set  down  theCauso  tor  the 
purpose  of  the  Decree  being  made,  on  the  ground  that  the  Decree  ought 
to  have  been  obtained  at  the  time  when  the  Order  for  taking  tiie  Bill  yro 
eonJt%iQ^  was  made : 

Mr.  ^Yakeiitld.,  for  the  Plaintiff,  now  applied  to  have  theCauso 
set  dowa.    lie  said  that,  though  the  Pluiiitiif  'might  have  taken    £  •817  J 
a  Decree  when  the  Order  was  made,  he  was  not  compellable  so 
to  do. 

And  the  Vice- Chancellor  being  of  that  opinion,  directed  the  Cause  to  be 
aet  down,  and  the  Clerk  in  Court  to  attend  with  the  Record. 

The  following  Cases  T\  ere  referred  to  by  Mr.  Wakejield:  EUu  v.  Ftl 
Vfttrds  (ff),  in  which  the  Order  for  taking  the  Bill  pro  confesso  was  made 
on  the  30th  of  May  1769,  and  the  Decree  on  the  8th  of  June  1769,  and 
London  t.  Ready  (6),  where  the  Order  was  made  on  the  .27feh  of  March 
1821,  and  the  Deeiee  the  Utb  of  November  1821. 

(a)  Not  reported. 

(b)  ^l8ia.4SM.44|«adBdNrvtJ&M,aiil^YoLiy.p.498L 
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1835 :  2a  July.— JujoAniII  X>dtor.—FIea. 

lo  a  Bill  fliod  by  ihc  A  stignee  «r  an  Imolfent  Delitor,  the  DeTeddnit  pteaM  that  dia  te* 
•CDt  of  t!ic  Creditors  and  of  tbc  Insolvwt  Deblon*  CM^  tatba  imtifltwi  •f  tha  Sail,  bad 
not  beea  obtaiaciL  Pica  over>nilod. 

Tira  Flaintifr  wis  tbe  Assignee  of  the  Estate  and  Effects  <4f  one  (Hiand' 
kr,  \tho  had  taken  the  benefit  of  the  IiiBot?ent  Bebtora'  Act,  7  Geo.  4,  e. 
57.  The  object  of  tbe  Bill  (which  contained  an  allegatloD  that  tbe  Soil 
bad  been  institnted  \sith  the  consent  in  writing  of  tbe  major  part  of  the 
Creditors  of  the  Insolvent,  and  with  the  approbation  of  the  Insolvent  I>ebl> 
ors'  Court,)  was  to  have  a  Deed,  which  the  Insolvent  had  executed  to  the 
Defendant,  delivered  up  to  bo  cancelled,  on  tbe  ground  that  it  had  been 

fraudulently  obtained. 
[  'SIS  ]        'The  Defendants  lilcaclcil  :     That,  by  the  Statute  mailc  aivJ 

passed  in  the  7  Geo.  4,  iiilUukd  '  An  Act  lo  aincnd  and  cori' 
solidato  the  Laws  for  tlic  Uelief  of  Insolvent  Debtors  in  Fn<-/Ia)td,*  it  is 
enacted  and  provided,  that  no  Suit  in  Equity  shall  be  commenced  by  tlie  As- 
signco  or  Assignees  of  any  Insolvent  without  tlie  approbation  of  the  Court 

for  Relief  of  Insolvent  Debtors  la  i:ngla7iJ,  or  of  one  of  tho 
[  '319  ]    Commissioners  thereof:"*  •and  they  ;iverrcd  that  the  Suit  was 

commcnceU  without  Such  approbation  havin;^  bccu  obtained, 
Mr.  HldtrLoHy  lu  support  of  tho  Plea,  called  tho  attention  of  the  Court 

•  Sect  24  of  tho  Act,  which  is  partly  aet  forth  ia  the  Flea,  enacts  a*  ftUiWi;  **1Wl1l 
shall  aitl  mny  be  lawful  for  tho  Assignee  or  Assi^ccs  of  any  su(  li  Prisoner,  nnd  such  Aa« 
signcc  or  Atsignevs  is  and  arc  hereby  empowered  to  s«e  from  time  to  time,  aa  there  nny  bo 
•ecaaion,  in  hia  or  thoir  own  limt  or  IbaMS,  tor  Um  iwomy,  dblsiviog  and  enforcing  of 
any  Eatate,  Effecta  or  Bights  of  raeli  Manar,  betia  IVwt  Ar  the  Bwiiiof  aadi  Aaaigroo 
or  Assignees  nml  the  rest  of  the  Creditors  of  soch  Prisoner,  according  to  the  PtoriMona  of 
this  Act;  nn<l  to  grvo  snr-h  Bistlinrgc  nnd  Discharges  10  any  Person  or  Pcrjons  who  shall  bo 
respectively  indebted  to  such  Prisoner  ns  may  be  requisite,  and  to  mukc  Com]iositionft  with 
any  Detain  or  Aceooattnts  to  stdl  FriMMr,  wlieie  iHa  mm  aMl  appnv  neeciaaiy :  and  to 
tako  andi  rcaanaalile  part  of  any  anrh  Debtt  at  cm,  ttpon  mrh  OoMpoaitbii,  Ik  c^tNa,  \m  fnl 
dischnr<;c  of  e^uch  Dobts  and  Account!*,  and  to  snbroit  to  Arbitration  any  difference  or  diaputO 
bciwccn  such  Assignee  or  Assignees,  «ntl  nny  Person  or  Persons,  for  or  on  acconnt  or  by  rea* 
son  of  aay  Maitar,  Caaac  or  thing  relating  to  the  llsiate  and  Eflectsof  such  l'ri.«oner:  pro%'i- 
aed,  nevcrthetcta,  that  no  radi  Compoiilioit  or  Mriimisitai  to  AiWtratiott  alMtl  ha  made,  nor 
any  Suit  in  Eqaiij  ht  ronmencrd,  Iqr  nny  snch  Aaatgnecip  wiibonl  Ibe cOMcnt  In  wiiiii^  of 
t?ic  ni.ijor  pnrt  in  rrtloc  of  tho  Creditors  of  such  Prisoner,  trho  shall  n»cet  togetllCr  pursuant 
to  a  Notice  of  tnch  Mcctinfr,  to  !»e  pnMisJicd  at  least  14  ihivs  biTorc  such  McctinT.  in  ilic  f-on- 
d<H  Gutdte^  and  also  in  souio  Newspaper  roost  nsoally  circulated  in  the  ncighbouiliooil  of  the 
place  wfacra  inch  Montr  had  bis  or  bcr  laat  nanal  imidQaet  haftgialiii  or  her  Impriao— ant 
na  aforcMuJ,  nor  wiiboulUia appcohaiion of  tho  snid CMirl,oror onaof  llio  Cowiiiiianwi 
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to  the  question  being  raised  by  Plea  and  not  by  Demurrer,  and  eited  Oek- 
Uttane  v.  Benton        Doe  v.  Spencer       Bevan    Lem*  (c),  Boam  v. 
miliams  (d),  jri7»<7  V.  (c),  «^o«e»  (/),  Bonce  v.  U^/- 

a«  (f/),  Snuth  v.  B?/^/;*  (/<),  Plercy  v.  BaberU  (J^,AlUton  v.  liajfner 
(Ar),  Jjt/isUu  V.  Ji/tjnold  i^l), 

Mr.  Cr.  V/zr/iurtfo,  in  support  of  the  B.U,  relied  on  Piereyy.  Hobert*, 
Jonei  V.  i  d/e^,  Banee  v.  ]Ky<i^^,  and  Doe  v.  Spencer  {m  j,  and  taid  tliat 
tbe  cbject  of  the  Legislature,  in  requiring  the  Consent  of  tlie  Crediiuia 
and  oi  liic  Insolvent  Debtors*  Court,  to  the  institution  of  a  Suit,  was  not  to 
skrccn  the  Debtors,  but  to  protect  the  Estate  of  the  insolvent:  that,  as  the 
Act  gave  the  Assignee  a  power  which  the  Law  did  not  give  liiui,  natnelj, 
to  sue,  in  his  own  Nnme,  for  Clmes  in  Action  bclcn  jing  to  the  Estate,  it 
imjoscd  uy  on  liiui  the  necessity  of  obtaining  the  Consent  of  the  Creditors 
and  of  the  Court;  without  which  he  would  not  be  entitled  to  re- 
tain his  Costs  out  *of  the  Estate:  that  the  question  was  a  qucs*  [  *$2Q  } 
tion  of  Lair,  and  therefore,  it  was  immaterial  whether  it  was 
raised  by  Demurrer,  by  Plea,  or  at  the  hearing  of  the  Cauae. 

The  Vice  Chajtckixoil: 

This  case  has  been  very  folly  and  ably  argned :  and  I  am  glad  it  has  oe- 
mred,  as  it  ^vea  me  an  opportunity  of  deciding  the  queation  aa  X  think, 
in  reason  and  Law,  it  ought  to  be  decided. 

In  King  t.  TuUock,  if  I  had  bad  to  decide  the  question  originally,  I 
abonld  have  decided  it  otherwise  then  I  did,  bat  I  felt  myself  bound  by  the 
higli  Aotfaoritj  of  Sir  J.  Beach  in  OekUitant  y.  Benton :  for  I  remember 
Lord  £idon  saying  that  a  single  Decision,  vnappealed  from,  ongfit  not  to 
be  disregarded.  The  first  Decision  by  Sir  FF«  AJeseauier^  was  in  eenlbmi- 
ty  to  the  Decision  of  Sir  J,  XeaeA  «*  bnt|  on  farther  consideraUon  his  Lord* 
ship  changed  his  Ofanion.  And  it  appears  that,  when  the  general  peinfc 
again  came  before  Sir  J.  X<tffi&,  in  Pierejf  v.  B^herttf  he  did  not  choose  to 
decide  It  vithoat  conferring  with  some  of  the  Judges  of  the  Conrts  of 
Common  Law.  He  did  confer  with  them,  and  their  Optnion  was  that  the 
Provision  made  by  the  Statate,  was  to  be  considered  as  made  for  the  bene* 
fit  of  the  Creditors  alone,  and  that  it  was  not  competent  to  the  Defendants 
to  take  tdvantige  of  the  dgection  that  tiie  Salt  had  been  institnted  with» 
oat  the  Consent  of  the  Creditors :  that  Opinion  was  in  conformity  to  the 
Deciaion  in  Bonce  t.  Wyatt^  and  Boe  v.  Spencer, 

It  could  not  be  the  intention  of  the  Legislature  to  prevent  tho 
Assignee  of  an  Insolvent  Debtor  from  immediately  'filing  a  Bid  ;    £  *82l  j 

(a)  a  Sim.  L  Stu.  263.  {b)  3  Ding.  203.  (r)  8  Oljn.  k  Jam.  949. 

('/)  ?  Youn.  &  Jcnr.  47fi.  («)  Ante^  Vol.  II.  p.  469.  if)  S  Youn  5:  Jenr.  SXSf 

is)  6  iiiiit'.  486.  (h)  Amif^  Vo'.  V,  p.  S91.  (t)  1  M\I  k  K<^cn,  4. 
(i;)  7  Bats.  4  CrcM.  4^.             4  iiarii  4  Alti.  ^  Bing.  20d. 
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for  there  might  be  a  case  in  which  any  delay  would  be  attended  with  iko 
total  destruction  of  the  Property,  as,  for  instance,  a  case  of  Wuste. 

My  opinion  is  that  the  Plea  ought  to  be  over-ruled,  but  without  Costs, 
owing  to  ihe  conflict  of  Authorities,  and  because  the  Plaintiflf  has  thought 
proper  to  allege,  in  his  Bill,  that  the  consent  and  approbation  of  the  Credi- 
tors and  of  the  Court  had  been  obtained. 


1815  :  24th  Jn\j,—Praet{ee.— Process. 

Where  a  Defendant  has  been  served  with  a  Subpoeoa  ooder  2  &  3  W.  4,  c.  S3,  Personal  Notice 
mMbe  gIvMi  to  him  bofbN  my  nbMqMnl  Pnom  is  applM  Ibr. 

MonoK  for  an  Attachment  for  want  of  Answer  against  a  Defendant  real- 

dent  in  Scotland,  who  bad  been  served  with  a  SabpcBoa,  under  2  4  8  WUL 

4»  0.  Sd  (a),  and  had  appeared  to  the  Bill. 

The  qaestion  iraa»  whelJier  Notice  of  the  MotiMi  oo^l  to  have  been  g^ien 

to  the  Defendant. 

Mr.  JToe,  for  the  Plunti£ 

Mr.  Jacoh^  for  the  DefendaiiL 

The  Vxce-ChcmMof  eaid,  he  iroold  eonfbr  with  the  MBuUr  tf  Hnt  ScUb 
upon  the  anbject. 

On  a  subsequent  day  His  Mmor  said  that  he  had  consulted  the  Matter  of 
the  MoU$f  and  that  they  were  both  of  opinion  that,  where  ft  DeiiBoduit  had 
been  served  with  a  Sabpoena  under  the  Act,  no  sabsequent  Process  ou^t 
to  be  granted,  except  upon  a  Motion  of  whioh  Personal  Kotioe  had  been 
ip?en  to  the  Defendant* 


£  *322  ]     *AxTOKNJST-GxNEKAL  V.  Thb  Corporation  or  Rochester. 

Am  the  Report  of  (his  Case  (ante,  p.  278)  was  ssnl  to  press,  tiie  Re- 
porter was  refenred  to  the  afteraentioned  Acts  of  ParUament»  from  which 
it  appears  that  Lepers  and  Bedilddett  people,  were  aniihorised  to  appoint 
persons  called  Proctors,  to  gpither  Alms  for  their  relief.  1  Sdw.  6»  e. 
8»  s.  19  ;  8  it  4  Bdw.  6,  e.  16,  s.  7. 

In  14  Ells,  e.  5,  (for  the  punishment  of  Vagabonds)  Persons  that  be,  or 

to)  8m  Mfar  V.  fhyri;  CM^  ToL  MS. 
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otter  themseWes  to  be  Proctors,  going  aboat  the  cotmtrj)  without  sufficient 
authoritj  d«riT«d  frcm  the  Q11MII9  are  mentbiied  ai  ofiiMMien  within  the 
Act,  a.  5« 

Bum  probably  alludes  to  them,  when  he  mentions,  as  one  desoriptiiin  of 
Persons  who  are  to  be  deemed  Rogues  and  Vagabonds :  Persons  going 
abont  as  Collectors  for  PrisooSy  Gaola  or  Hoapitala."  St$  Bom's  Just  toL 
4,  p.  412,  18th  edit. 

Waiti,  the  founder  of  the  Charity,  was  Beoorder  of  J^Ms&efdr. 


BB»  Of  PABT  n.  VOL.  TX. 
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M00&£  0.  liAKOfOBD  JlHD  WSSM. 
1115:  Ml  Mji-^Euifthm, 

If  one  general  exception  it  taken  to  the  minster's  Ccrtificotc,  approTinf  of  ItHttfOgatoifci  mm* 

dcr  a  D?crf>f>,  and  the  Court  is  of  opinion  thnt  onr  onlj«f  til*  IttlSmflioriM  P^ght BOl  49 

have  been  approved  of,  the  Exception  M  ill  be  allowcd> 
InbrroffatoritM.-^lf,  in  a  CrediUMr**  Snit,  a  Decrto  b  made  in  the  usual  form,  no  ipccial  Inttf 

ngftteiy  for  tlie«Mmliwtioa  of  Ihe  Deftadatitt,  oiq;lit  to  tie  allowed,  aldioagh  •  Caie  Ibrdk 

rectiag  apedal  laqotrie*,  la  made  cn  the  Eeoocd. 

This  was  a  Suit  on  behalf  of  tbe  Creditors  of  J.  W.  WaterB,  deceased, 
agn'inst  Mr.  and  Mrs.  Langford^  the  latter  being  the  AdminUtratrix  of  the 

deceased. 

The  Bill  charged  the  Defendants  with  misconduct  in  the  administration  of 
the  Asset 3,  and,  in  addition  to  the  usual  praj-cr,  asked  that  Mr.  LanQford 
mighL  be  ordered  to  pay  the  Costs  of  the  Suit,  in  case  the  Intestate's  Estate 
should  be  iDsufficient  to  pay  the  same  together  with  the  Debts  and  Funeral 
Expenses. 

The  Defendants,  by  their  Answer,  admitted  that  since  the  Bill  was  filed 
they  liad  paid  tliree  of  the  Intestate's  simple  contract  Debts,  to  the  amount 
<lf  212/.  lOf.  9(^.,  and  had  expciuled  the  residue  of  the  Assets  which  re- 
mained in  ihcir  hands,  in  obtaining  the  Letters  of  Administraiion. 
[ '824  J      'The  Decree  uciibcr  contained  any  declaration,  nor  aojT  Spe- 
cial incjuiries,  but  ^vaa  in  the  usual  form. 

The  Maater  allowed  certain  interrogatories  lor  the  examination  of  the 
Defendants  pursuant  to  the  Decree  ;  the  two  first  and  the  last  of  which  were 
the  common  Interrogatories  for  the  examination  of  personal  Reprcsenra. 
tivcs  ;  but  ti  e  tliird  was  special,  and  asked  whether  the  Defendants  had  not, 
tiDce  the  filiag  of  the  Bill,  paid  aoj  and        Dabti  of  tha  lateatate,  and 
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to  irhom,  and  for  what  reasons,  ami  on  what  accounts  the  samo  were  duo ; 
and  whethar  snch  Debts  wore  real])'  due,  und  whether  such  Pajments  were 
not  made,  volnntaril  v,  to  Relations  or  GonneetionB  of  the  Defendants,  with* 
ont  any  proeeedtngn  or  applications  to  obtain  payment,  and  for  the  purpoee 
of  defeating  the  Plaintiff  in  this  Suit,  and  under  some  Agreement  or  under- 
standing that  the  surns  paid  should  bo  returned.  Tho  Interrogatory  then 
inquired  after  Letters  and  other  Papers,  in  tho  Defendant's  possession,  re> 
lating  to  the  matters  thereby  inquired  after,  and  required  the  Defendants  to 
set  forth  a  list  of  them,  and  to  see  forth  the  purport  of  such  of  them  as  they 
bad  destroyed. 

The  Defendants  excepted  to  the  Master's  Certificate,  in  the  following 
terms: 

**  For  that  the  said  Master  has,  by  liis  Certificate,  certified  that,  in  pur- 
suance of  the  Decree  made  in  this  Cause,  dated  the  21st  December  1831, 
he  had  settled  and  allowed  the  following  Interro;:atoriP9  for  the  examination 
of  the  Defendants."  All  the  Interrogatories  wcic  ilicn  set  forth,  at  full 
Ieu<;th  ;  and  the  Exceptions  concluded  as  I'ullows  : 

Whereas  tho  said  Maater  ought  not  to  have  allowed  such    [  *325  ] 
Interrogatories." 

Mr.  Wak^Udd  autl  Mr.  K.  Parker,  in  support  of  the  Excepliua,  contend- 
ed that  the  Decree  being  the  common  Decree  in  a  Creditor's  Suit,  the  liiiid 
Interrogatory,  to  which  alone  they  ohjecitd^  ought  not  to  have  been  allowed. 

Mr.  Kmfjld  and  Mr.  JameSy  for  tho  Plaintiff,  said  that  the  Exception  ex* 
tended  to  all  'he  Interrogatories,  and  as  it  had  been  admitted  iliit  tho  JIas- 
(er  was  right  iu  allowing  three  of  them,  the  Exception  covcicJ  too  much, 
and  ought,  therefore,  to  ho  ovcrrnled.  FcamoiL  v.  Kna^^  {a')  j  Hodf/es  v. 
Salomons  (6)  ;  Green  v.  Weaver  (c). 

Secondly:  that  the  thiid  Interrogatory  was  proper  in  consequence  of 
the  payments  made,  by  the  Defendants,  to  Creditors  of  the  lutestate,  after 
the  Bill  was  filed  :  that,  after  Bill  filed,  tho  Personal  Ileprcscntativo  could 
not  prefer  any  Creditors;  that,  at  any  rate,  such  preference  waa  open  to 
suspicion,  and  justified  tho  Interrogatory. 

Mr.  Wakefield,  iu  reply,  said  that  the  Case  appearing  ou  tho  Record 
and  no  special  Inquiries  being  directed  by  the  Decree,  it  was  improper  and 
irregular  to  exhibit  a  special  Interrogatory  :  that  a  Personal  Representative 
had  a  right  to  prefer  a  Creditor,  after  Bill  filed  and  at  any  timo  before  a 
Decree  ;  Mallhy  v.  Russell  (cf)  .•  that  the  Cases  cited  turned  ou 
the  grammatical  construction  'of  particular  Exception,  and  did  [  *826  ] 
not  decide  that  several  matters  or  objections  might  not  be  includ- 


Vol.  VI. 


(6)  1  CeaE.a4a. 


(e)  .^fif^,  Vol,  I.  p.  404. 
)^)a8im.48ta.SS7. 
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ed  inono  Exception,  as  was  evidenced  by  the  leave  repeatedly  given  to  amend 
the  Exception  to  -which  the  objection  applied,  by  addin^^  such  words  as,  "  or 
80  ac  or  one  of  such  particulars,"  which  had  been  done  in  some  of  the 
Cases  cited,  and  in  the  recent  Case  of  Jlussellw  Diffht,  before  S\v  John 
Leach,  Master  of  the  Rolls,  in  Hilary  Terra  18u4,  in  CarbmeU  v.  BesselU 
before  The  present  Vice- Chancellor  in  the  same  year,  and  in  Gompertz  v. 
Best,  he  fere  Lord  Li/ndhnrst,  Chief  Baron,  in  December  1831,  that,  if 
the  Exception  was  that  the  Master  was  wrong  in  all  and  each  particular, 
then,  if  he  was  right  in  any  particular,  the  Exception  failed  ;  but  if,  as  io 
tills  Case,  the  Exception  was  that  th^  Master  onght  not  to  have  allowed  such 
liuerrogatorics,  then,  if  the  Master  had  improperly  allowed  any,  or  any 
part  of  any  Interrogatory,  the  ExcepUon  was  good. 
The  Vice  Chancellor  : 

With  respect  to  the  question  of  Form,  I  think  that  it  sufficiently  appear?, 
by  the  Judgments  in  the  Cases  of  Green  v.  Weaver,  and  Pearson  v.  Knapp, 
that  the  Decisions  of  the  Judges  depended  on  the  Form  in  which  the  Ex- 
ceptions were  framed,  and  that  ihey  decided  on  the  Form.  Those  Decisions 
do  not  aftbrd  any  such  general  Rule  as  appears,  at  first  sight,  to  be  Inid 
down  by  Lord  Alvanlet/^  M.  R  ,  in  Ilodgti  v.  SaJomons,  and  the  Case  of 
Bailey  v.  Tlmperon  (e),  decided  on  the  31st  Janoary  1827,  whioli  ia  men* 
tioned  in  a  note  in  my  own  copy  of  Cox^s  Report?. 

If  the  Blaster  allows  all  the  Exceptions,  and  the  Exception  to 
(  •327  ]  his  Report,  it  is  because  he  ought  not  to  have  "allowed  all  of  them, 
the  party  exdepting  will  succeed  if  he  shows  that  the  Matter  was 
wrong  in  allowing  one  ;  but,  if  the  Exception  is  because  the  Matter  ought 
not  to  have  allowed  any,  then,  if  one  was  proper  to  bo  allowed,  the  general 
Exception  fails  as  to  all :  and  the  distinction  appears  to  me  so  obvious,  that 
I  cannot  conceive  that  any  person  could  have  any  doubt  on  the  subject.  I 
am  of  opinion,  therefore,  that  the  Exception  in  this  Case  is  right  in  Form. 

The  next  question  is,  whether  the  Master  was  right  in  allowing  the  third 
Interrogatory.  It  struck  me,  when  I  first  read  that  Interrogatory,  that  it 
was  in  such  a  Fom  as  I  never  saw  before,  aid  that,  if  it  von  generally 
followed,  a  trap  would  be  laid  linr  a  man*8  conscience.  Tins  it  eoe  reason 
why  I  do  not  feci  inclined  to  support  it.  Beeidea,!  doubt  very  much,  if  n 
Decree  in  a  Creditor's  Suit  be  made  in  the  common  Form,  whether  any 
auch  Interrogatory  ought  to  be  allowed  at  all.  At  all  eveota,  tbia  Interog- 
atory  ought  to  be  modified  or  allowed  in  part  only :  and,  consequently,  I 
shall  refer  it  back  to  the  Matter  to  ie?tew  lu8  Certifioatet  to  far  aa  fthe 
third  I  Dterrogatory  ia  coDcened. 

(p)  Aai.  Libb  A.  laM.  M,4in. 
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Walton  p.  MmiaT. 

tSti:  Mth  RttV^Aoelfttfc— ftwto.— G^iwlrurtwn  o/*  U        4  anrf  1  Will.  4.  c60. 
IVlMratlie  Court,  In      pmedinf  is  s  Cane  d«dm  a  Hxty  to  be  a  tT^tee  witUn  11 
0«o.  4  *  I  Wia  4  &  flO.U  nay.  fcj  tbe  lame  Onter,  dixecto  aCoaTeyanee  to  be  made. 

The  Question  in  this  Case  was,  whether,  under  11  Geo.  i  and  1  Will.  4, 
c.  00,  8.  11,  the  Infiint  Heir  of  a  Vendor  could  be  ordered,  by  thcD  ecree, 
to  convej  to  tho  Purdiawr,  or  whether  the  Order  must  not  be  obtained  bj 
Petition. 

Mr.  Webster  contended  that  a  Petition  was  not  oeceasary. 

Mr.  James  Jlussdl,  conlrii,  referred  to  FeUowe9  v.  Till  (a),  and  Pry 

tltareh  v.  Hamrd  {d). 

The  Vict- Chancellor  said  he  was  of  opinion,  on  the  first  words  of  the 
Section,  that,  where  the  Court,  in  any  proceeding  in  a  Caase»  declares  a 
Party  to  be  a  Trustee,  it  may,  by  (ho  same  Order,  direct  a  Conrejance  to 
be  made. 


TTTTHrauaoH  v.  Habbut.  [  *329  ] 

1835:  24  th  Nov.— TI^/.—C<m«frtfefi«i. 

Tesuior  ilovited  on  E«t«tc  to  Trnitees,  in  TriMt  for  /?.  T.  for  Life ,  aud  aiicr  tlie  death  of  R, 
T,t  inTVoatto  conrey  the  Eitate  nnto,  between  or  amongst  all  and  every  and  sudi  ono  or 
more  of  the  GbiU  or  Chadren  of  iZ.  2*..  wbo  ibonld  bo  living  at  his  decease,  and  the  f srae 
of  such  of  them  as  should  bo  then  dead  leaving  Issue*  tndi  Issne  to  take  between  or amongat 

them  the  Shnre  whiMi  their  Parent  or  Parents  would  hare  been  entitled  to  if  then  living, 
R.  T.  survived  llic  TestaJor,  and  died  leaving  several  CliiUlrcn  and  tho  Issne  of  another 
Child  who  was  dead  a(  the  date  of  tho  Will-  Held  that  jiuch  Issue  Avcrc  entitled  to  take, 
amongst  them,  aa  cqnsl  Share  of  Um  Estate  with  die  aarriviiig  ChadiWL 

Thoxas  TmBBxaicn,  by  his  Will  dated  Uie  8fh  of  Felnraaiy  18a0,  de- 
▼ned  to  Thisteos  and  their  Heirs  his  Estate  ia  the  Parish  of  F«ot^  /  Upon 
Trust  that  my  said  Trustees,  or  the  Survivors  or  Survivor  of  them,  his  Heirs, 
Executors  or  Admintstrators  do  and  shall,  at  their  or  his  discretion,  demise 
or  lease  tho  said  Estate,  Lands  and  Premises,  for  such  terms,  and  In  such 
manner  as  they  or  he  shall  think  proper  and  most  for  the  benefit  of  tho  said 
Estate,  and  upofi  Trust  to  receive  the  Bents,  Issues  and  Profits  and  yearly 
Proceeds  thereof,  as  the  same  shall  respectively  beoome  due  and  payable 
and  be  received,  and  pay  the  aamo  unto  my  Brother  Bohert  Tif^iMffk 


881 


OASES  IN  OHANCGRY 


I835^Tytheridgli  v.  Horiila. 

daring  his  Life,  by  half-yearly  payrnont;:,  for  lii,-^  own  use  atirl  benefit,  but 
not  by  way  of  anticipation  ;  ami,  from  au  l  immediately  after  the  doccaso  of 
the  sai'l  Robert  7)/th(:/  lci<jh^  then  upon  Trust  that  tiicy  my  said  Trustees,  or 
the  Snrvivors  or  Survivor  of  them,  hi"  II  irs,  Executors  or  Admiijiatrators, 
do  and  sliall  convey,  assiju.  transfer  and  make  over  the  said  Estate,  Lands 
aad  Picuiises  unto,  or  hotween  or  amongst  all  and  every,  and  such  one  or 
more  of  the  Child  or  Children  of  the  said  Robert  Tytherhigh  who  shall  he 
living  at  the  tiaio  of  his  decease,  and  the  Issue  of  such  of  them  as  s-hnV  he 
Uien  dead  having  Iss  tCy  such  Issue  to  take  between  or  amongst  them  the 
Share  only  which  their  Parents  or  Parent  would  have  bi-cn  cn- 
£  *330  ]  titled  '  10 // then  living^  their  Heirs,  Ex  'cutors  and  Administra- 
tors, as  Tenanti!  in  C  )rnmon  and  not  as  Joint  Tenants,  to  and  for 
their  own  absolute  use  and  benefit. 

The  Testator  died  on  the  23d  of  December  1833. 

liohcriTylherleifjh  died  .m  t'le  l.VJi  nf  February  1834,  leaving  the  Plain- 
tiffs his  only  Cliil  lren  him  surviving,  aud  without  havin«5  had  any  Child  who 
died  leavi.jg  Issue  since  the  date  of  the  Will. 

The  Plaintitfs,  conceiving  that  they  were  the  only  persons  beneficially  in- 
terested in  the  Estate,  agreed  to  sell  it  to  tlic  Defendant,  who  refused  to 
complete  jjis  Purchase,  alleging  that  the  Issue  of  James  T^'therleit/h,  (a 
Child  of  Robert  Tijtherhiyhy  who  died  before  the  date  of  the  Will),  were 
entitled,  under'it,  to  the  Share  which  their  deceased  Fatlier  would  havo 
.  taken  in  the  Estate,  if  he  had  been  living  at  tlio  death  of  Robert  Ti/therlci'/h. 
The  Plaintiffs,  however,  contended  that  James  T'ltherle'ujh  having  di'  1  pre- 
viously to  tlie  date  of  the  "Will,  lis  Tssu?  were,  according  to  Iho  true  con. 
Btructiou  of  the  Will,  ox'^hidcd  frcin  any  Sharo  or  Interest  in  the  Estate. 

The  Pill  prayed  for  a  Specific  Pcrformince  of  the  Agreement. 

The  Parties  having  agreed  to  abide  by  the  decision  of  the  Court, 

Mr.  Knight  and  Mr.  AmpJilett,  for  the  Plaintiff?,  said  that  the  Children 
of  Rd^rt  Tytherhigh  living  at  his  ^1? cease,  were  the  primary  Devisees,  ?.va\ 
that  nothing  "was  giscn  to  their  Issue,  except  by   way  of 
[  •831  ]    •substitution ;  and,  consequently,  as  James  Tylherleigh  died  be- 
fore the  dato  of  tho  Will)  his  Issue  could  not  be  entitled  to  any 
Interest  in  tho  Estate.    Christopher  son  v.  Nay  lor  (a)  ;  ThomhiU  ?.  Thorn- 
hill  (A  )  ;  B  dttr  y,  Oamdney  (c)  :  Waughv.  Waugh  (i). 
Mr.  Kinderslejf  and  Mr.  Berrey^  for  the  Defendant : 

In  this  Case  there  is  a  substantive,  original  Gift  to  the  Children  and  the 
Issue  of  deceased  Children  of  Jtobert  Tydierleigh.    In  Christopher$on 
Ifiaylor,  there  was  a  substantive  Gift  to  tho  Children  only.    So,  in  ThinMU 
J,  T^omhillf  the  Nephewa  and  Kieces  of  the  Testator  irere,  alone,  the  pri- 

(a)  1  M«r.  990.         (i)  4  Bfadd.  9S7.         (c)  4  Bom.  70.         (d)  2  Mjl  &  Emo,  41. 
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mary  Legatees :  ftnd,  in  Butter  r.  Ommaneyf  there  was  do  origjoal  Gift  to 
tbe  Chililren  of  the  Testator's  Brothers  and  Sisters. 

« 

According  to  the  reasoDing  of  Sir  John  Zeach,  Master  of  the  Rolls,  m 
Wautjh  V.  Waughf  Eleaner  Vf^augh  ought  to  have  taken  a  Share  in  the 
5,000/. ;  for  her  Father  would  have  taken,  if  ho  had  been  living.  Here  the 
words  are,  If  then  living  and  <^m«f  l^^terUigh  would  have  taken  a 
Share  if  he  had  been  living  at  the  death  of  Bohert  Tgtimingh, 
Mr.  Knightf  in  reply  : 

Ko  Case  can  be  produced  in  which,  under  a  Devise  of  this  description, 
the  Issue  of  a  prendeceased  Child  have  been  admitted  to  a  Share.  The 
Testator  had  in  mind  a  Child  or  Children  then  living  Bj  the 
words :  The  Issue  of  such  of  them  as  shall  be  then  dead,"  *he  [  '332  1 
could  not  mean  the  Issue  of  a  Child  or  Children,  who  could  not, 
by  any  possibility,  take.  The  Case  turns  ou  this :  was  it  or  was  it  not  sub* 
stittttion  that  was  intended  ?  The  Issue  wero  to  take  only  what  the  Parent 
would  have  taken  if  then  living,  and  the  deceased  Child  could  not  have 
taken. 

The  Vice-Chakcelloe: 
In  this  Cose  there  is  an  original  substantive  Gif^  to  the  Child  or  Children 
of  Robert  TjiherUiyh  living  at  the  time  of  his  decease  and  the  Issue  of  such 
of  tlicm  as  should  be  then  dead  leaving  Issue  ;  and  I  think  that  the  word 
«  them''  means  nothing  more  than  **  Child  or  Children.'*  This  Case,  there- 
fore, differs  from  the  first  three  Cases  cited  for  the  Pluntilfs.  The  Testator 
tbcn  says  :  Such  Issue  to  take,  between  or  amongst  them,  the  Share  only 
wliich  tlicir  Parent  or  Parents  would  have  been  entitled  to,  if  then  living." 
These  words  were  necessary  in  order  to  show  what  Share  the  Issue  of  a 
deceased  Child  were  to  take  amongst  them  ;  for,  if  there  had  been  two  sur- 
viving Cliihlrcn  and  Ten  Children  of  a  deceased  Child,  and  those  words  had 
not  been  uicJ,  there  might  have  been  a  question  whether  each  of  the  ten 
Gratidchildren  was  not  entitled  to  an  equal  Share  with  the  two  surviving 

la  Waugh  v.  Waujli  the  Decision  ini^ht,  I  think,  have  been  aupportod 
on  th5  (ground  that  the  Testator,  by  m^kin.;  a  separate  Provision  for  Eleanor 
iVuiiyh  in  a  sub3eqncnt  part  of  his  Will,  hail  shown  an  intention  to  exclado 
her  from  any  Share  of  tlic  5,000/.,  and  thereby  had,  himself,  put  a  construc- 
tion on  thc^  laii^^uagc  which  he  had  previously  used. 

•I  think  that  I  ara  not  overruling  Waugh  v.  Waugh,  or  any  of    [  'oSS  ] 
the  other  C.nes  that  have  been  cited,  if  I  hold,  merely  on  tlic 
li'VMi^a  of  this  Testator,  that  the  Issue  of  the  deceased  Child  arc  entitled 
to  take. 
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Kbhblb  V,  KfliAK,  (a) 

1829  :  1st  December.— /iirMitff«(t<M. — AgreemmL^njmetiBm, 

The  Proprietors  of  Covcnt  garflen  Thcfttre  ftfrrpcl  nlrh  nn  Actor,  tlint  he  shoald  act  for 
Twcmy-faur  Niglits,  (liirin;»  a  cert.iin  Period  of  Time,  «t  their  Thc.itre,  .ind  that,  in  the 
mcanUinc,  iic  should  not  act  ot  an/  oilic>r  i'iaco  in  Londun.  Ilcld  that  the  Court  cannot 
enforce  the  poiititre  part  of  die  Contiect,  sad  thenfere,  it  will  not  reatrtia  bj  It^anedoa  • 
breadi  of-ihc  negntiTo  Pen. 

In  February  1828  an  Agreement  in  writing  to  the  following  effect,  was 
made  between  the  Phiintiff«,  who  were  the  Proprietors  of  CovfiU-garden 
Theatre,  and  the  Defendant,  a  celebrated  Actor:  that  the  Defendant  should 
act  at  the  Theatre  for  24  Nights,  at  a  Salary  of  50Z.  for  each  Kight :  that 
the  Engagoment  shoald  commence  on  the  Ist  October,  and  conelade  before 
Christmas  then  next :  that  the  Defendant  shoald  gtre  the  preference,  to  the 
Plaintiffd,  in  the  renewal  of  an  Sng^gemenr,  and  shoald  not  perform  at  anj 
other  Theatre  in  London  during  the  period  of  his  Engagement. 

The  Defendant,  accordinglj,  acted  16  Nights »  bat  was  unable  to  com- 
plete his  Engagement  before  Christmas  1828»  in  oonseqnence  of  an  accident 
that  happened  to  the  6as*works  in  the  Theatre.  An  Agreement  was  thcD 
made  between  the  Parties,  for  a  new  Engagement  to  commence  after  Christ 
mas  1828,  fi»r  12  Nights  performance,  (instead  of  the  eight  that 
[  *884  ]  remained  imder  the  *first  Engagement)  upon  the  same  terms  as 
before.  The  Defendant,  accordingly,  acted  on  the  Nights  of  the 
5th  and  8th  of  January  1829,  and  was  to  have  acted  again  on  the  12th, 
but,  on  that  Night,  he  was  unable  to  appear  before  the  Public.  Shortly  Af- 
terwards, the  Defendant  having  expressed  a  wish  to  suspend  his  p3rforniance 
in  London  and  retire  into  the  Country  to  recruit  his  IlealLli  and  study  some 
new  Parts,  the  Plaintiff  KfiiibU  informed  hiui,  by  Letter  dated  tlie  21st 
January  1829,  that  the  Plaintiffs  acceded  to  his  Wish,  it  being  understood 
that  he  would  be  ready,  on  the  commencement  of  the  Season  1880-31,  to 
return,  when  required,  to  liis  Engagement,  of  which  10  Nights  remained 
uncompleted,  and  that,  in  the  meantime,  ho  was  not  to  act  in  London.  The 
Defendant  wrote  an  Answer  to  this  Letter,  on  the  22d  of  January,  stating 
that  he  accepted  the  Proposals  made  by  the  PlaintitYs. 

In  November  1830,  the  Defendant  returned  to  Londorty  and,  shortly  af- 
terwards, entered  into  an  Engagement  to  act  at  DrwrjfAoM  Theatre  i  upon 

*  A  Report  of  thif  Cue,  which  was  omitted  in  its  proper  place,  is  now  giren,  as  it  was  re- 
iuied  toandnadi  obicrred  opos  in  tibe  nest  Oaee*  Tlte  Reporter  had  aoNotei  of  tbe  Ar- 
gomenle.  The  Ja4gmentwa$  tekea  fima  a  Shon-haad  Writst'e  HoMi,  wUdi  The  CIm 
peraied  on  the  hetriac  «f  the  nest  Oiee,  toA  eaid  warn  eoneet 
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wluoh  the  Bill  in  this  oaaue  was  file4,  pnjing  that  the  DofendMt  nighfi  b# 
daoreed  speeifietlly  to  perfom  his  Agreement  iritb  the  PJeiatiiEh  oontatned 
ID  the  Letter  ef  the  2l8t  of  Jmarj  1829,  and  that,  in  the  tteantime,  he 
might  be  restrained  from  toting  at  Drury4mm  Theatre,  or  at  any  other 
Place  in  London. 

On  the  28th  of  November,  Lord  Lyndkurtt^  C,  granted  an  InjunetioD, 
w  parUt  reatraining  the  Defendant  from  ac^g  at  Drwy-hau  or  any  other 
Place  in  Xondbn,  until  he  abonld  hare  acted  10  Nighta  at  CovmU-pardmj 
with  labcrty  to  the  Defbadant  to  more  todieadre  the  Injanetien  before  The 
Viee-Ckancdlor* 

The  Motion  to  ^moIyo  waa  now  made  hj  Mr.  Knight  and  Mr*  Wrightf 
ft&d  oppoeed  by  Mr.  Pen^eHon* 
The  Vice-Chancbixor: 

The  Agreement  in  question  is  such  an  one  as  this  Court  cannot  perform. 

In  tho  case  of  a  mere  Contract  between  two  persons  who  are  both  carry- 
ing on  tlic  ^aine  trade,  that  one  bluill  not  carry  on  his  trade  within  a  hinitcd 
distance  in  wiiich  the  PurLv  cuiitructcd  witli  iiitends  to  cuirv  on  his  Uade. 
the  whole  Agreement  is  of  so  genuine  a  kind,  tliat  the  Court  would  enforce 
the  Performance  of  the  Agreement  by  restraining  tho  Party,  by  Injanction, 
from  breaking  the  Agreement  so  made. 

In  tlie  Cage  where  the  Partie3  are  Partners,  and  one  of  the  Partners  con- 
tracts that  he  shall  exert  blmeelf  for  the  benefit  of  the  Partnership,  thongh 
tho  Court,  it  is  u  uc,  cannot  compel  a  Specific  Performance  of  that  part  of 
the  Agreeniynt,  jct,  there  bein^  a  i'aiiuership  subsisting,  the  Court  will  re- 
strain that  Party  (if  he  has  covenanted  that  he  will  not  carry  on  the  same 
trade  witli  other  Persons)  from  breaking  that  part  of  the  Agreement.  Ihat 
is  in  case  of  a  Partnership. 

In  tho  Case  of  Morris  v.  Cohnan(a'),  ihc  Biii  was  filed  by  Morris 
against  Colmariy  for  the  purpose  of  having  a  question  upon  the  Articles  of 
Partnership,  determined,  and  for  restralnincr  C'dman  from  doing 
many  acts  which  he  was  disposed  to  do  ;  and  I  think,  in  that  *case  (  ] 
(for  I  was  Counsel  for  Colman  from  the  bej^aaiog  to  the  end),  * 
that  Colman  always  stood  on  the  defensive.  The  only  question  was  whether 
Cohtan  should  be  at  liberty  to  do  certain  acta  which  he  insisted  he  was  at 
liberty  to  do,  and  Morris  contended  he  was  not  I^ow  I  apprehend  that 
what  Lord  Eldon  says,  in  giving  his  Judgment  upon  that  point,  most  bo  taken 
with  reference  to  the  subject  that  waa  before  him :  and  I  perfectly  well  recol- 
lect the  time  when  the  Injunction  was  graated  to  restrain  Mr.  Qobnm^ 
hot  I  am  not  (pate  aare  i^  ia  eiaeily  in  the  way  in  whioh  the  Bepoii  repre- 
aanta;  hat  Odmm  iMBatidf  giaarilly,  Ihatlia  hada  iig)il  t»  write  Pwmialie 


(a)  ltVM.a7. 
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Pieces  for  other  Theatres ;  and  then  there  was  an  Injanction  granted  to  re- 
strain the  Representation  of  one  of  the  Pieces  which  he  had  written,  and 
which  was  intended  U>  be  represented,  I  think,  at  Covemt-^arden  Theatre. 
In  the  Argument  it  was  said  that  the  particuhtr  Provision  which  is  stated  in 
the  Case,  was  a  Provision  restraming  Cdman  from  writing  Dramatic  Pieces 
for  any  other  Theatre ;  and,  in  the  Argument,  it  was  said,  by  tlic  Counsel 
for  the  Plaintiif,  that  that  Provision  was  no  more  against  puhlic  policy  than  a 
Stipulation  that  Mr.  Garriek  should  not  perform  at  any  other  Theatre  than 
that  at  which  he  was  engaged,  AYould  have  been.  Kow,  witii  reference  to 
what  was  said,  by  Counsel,  upon  arguing  the  Case  of  a  Partnership,  Lord 
Mdon  says :  If  Mr.  Garriek  was  now  living,  would  it  be  unreasonable 
that  he  should  contract  with  Mr.  Colman  to  perform  only  at  the  Soymarket 
Theatre,  and  Mr.  Colman  with  him  to  write  for  that  Theatre  alone.  Why 
should  they  not  thus  engage  for  the  talents  of  each  other  f  That  mode  of 
putting  the  question  appears  to  me  to  show  diat  Lord  Eldon  is  speaking  of  a 
Case  where  the  Parties  are  in  Partnership  together ;  because  it 
[  *S37  ]  would  be  a  'strange  tiling  that  one  should  contract  to  perform 
only  at  the  Haymarket  Theatre,  and  the  other,  to  write  for  that 
Theatre  alone,  except  in  the  Case  of  a  Partnership,  >Yhcre  both  Parties 
would  be  exerting  themselves  for  their  mutual  benefit ;  because,  if  ihcy 
were  not  in  Partnership,  the  effect  of  such  an  Agreement  might  be  that 
neither  might  exert  his  talents  at  all.  In  this  Ca.sc,  however,  tlvM-e  is  no 
Partnership  whatever  between  the  Proprietors  of  Covent-f/ardcn  Iheatrc 
and  !Mr.  Kean  ;  but  the  Contract  is  nothiii;:  more  than  this,  iluu  Mr.  Id  an 
shall,  fur  a  given  lujiauucration,  act  a  certain  number  of  Nights  at  Covcnt- 
garden  Theatre,  with  a  Proviso  that,  in  the  meantime  he  shall  not  act  at  any 
otlitjr  Theatre  ;  and  it  is  quite  clear  that  this  Bill  is  filed  for  the  purpose  of 
having  the  Performance  of  an  Agreement  with  regard  to  his  Contract  to  act. 

[His  Honor  here  stated  the  substance  of  the  Bill,  and  then  proccedod  :] 
—So  that  it  was  an  Agreement  to  act  at  Covent-garden  Theatre,  a  certain 
number  of  Nights  in  the  Season  1830-31,  and  that,  in  tbo  meantime,  the 
Defeifdaut  should  not  act  in  Loudon  :  and  the  Bill  is  filed  for  the  purpose  of 
enforcing  the  performance  of  that  Agreement,  "which  mainly  consists  in  the 
fact  of  his  acting  ;  and  it  appears  to  me,  that  it  ia  utterly  impossible  that 
this  Court  can  execute  such  an  A'^eement. 

In  the  first  place,  independently  of  the  diflRculty  of  compelling  a  man  to 
act,  thero  is  no  time  stated ;  and  it  is  not  stated  in  what  Charactei-d  ho  shall 
act ;  and  the  thing  is,  altogether,  so  loose  that  it  is  perfectly  impossiMe  for 
the  Court  to  determine  upon  what  scheme  of  things  Mr.  Kean  shall  per- 
form his  Agreement.  There  can  be  no  prospective  declaration  or  direc- 
fioQ  of  the  Court,  as  to  tho  performance  of  the  Agreement;  and,  sa^ 
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posing  *Mr.  Kean  ahonld  resist,  how  'is  saeh  an  Agraement  to  [  *8B8  ] 
be  performed  hy  tlie  Court  ?  SequestratioD  is  out  of  iho  ques- 
tion ;  and  ova  it  be  said  that  a  mm  can  be  compelled  to  perform  an  Agree- 
ment to  act  at  a  Theatre  bj  this  Court  sending  lum  to  the  ^leet  for  refusiDg 
to  act  at  all  ?  There  is  no  method  of  arriving  at  that  irlnoh  is  &e  sub- 
stance  of  the  Contract  between  the  parties,  by  means  of  any  process  which 
this  Coart  is  enabled  to  issue ;  and  therefore  (unless  there  is  some  positive 
authority  to  the  contrary)  my  op'mbn  is  that,  where  the  Agreement  is  main* 
ly  and  substantially  of  an  active  nature,  and  is  so  undetermined  that  it  ia 
impossible  to  have  performance  of  it  in  this  Court,  and  it  is  only  guarded  by 
a  negative  Provision!  Conrt  will  leave  the  parties,  altogether,  to  a  Court 
of  Law,  and  will  not  give  partial  relief  by  enforcing  only  a  negative  stipula- 
tion. I  think,  for  the  reasons  which  I  have  stated,  that  what  Lord  ^tdon 
has  said  in  the  case  of  Morris  v.  Colman  bears  upon  this  Case. 

In  Clark  v.  Price  (6)  (in  which,  also,  I  was  of  Counsel,)  there  was  a 
positive  stipulation  by  PnV. .  'J  at  he  wouM  write  Reports  for  Clarke  tho 
Bookseller.  Lord  Elihn  says,  in  his  Judgment  upon  that  Case,  *'  The 
Case  of  Moiris  v.  Colman  is  essentially  different  from  the  present.  In  that 
Case,  Morris,  Colman  and  other  Persons  frere  engaged  in  a  Partnership 
in  the  Mai/rnurkd  Theatre,  which  was  to  have  continuance  for  a  very  long 
period,  as  lon'j  indeed  as  the  Theatre  should  cxi-t.  Colman  had  entered 
into  au  Airreeuient  which  I  was  very  nnwilHni;  to  enforce,  not  that  ho  would 
write  for  the  Haymarket  Theatre,  but  that  he  would  not  write  for 
any  other  Theatre.  It  appeared  to  mc  that  the  Court  •could  en-  [  'SSO  ] 
force  that  A;zreemcnt  by  restraining  him  from  writing  for  any 
other  'i  iieatrc.  The  Court  could  not  compel  him  to  write  for  the  JIaymarket 
Theatre ;  but  it  did  the  only  thing  in  its  power,  it  induced  him,  indirectly, 
to  do  one  thing  by  prohibiting  him  from  doing  another.  There  w  as  nn  ex- 
press Covenant  on  his  part,  contained  in  the  Articles  of  Partnnsldj).  But 
the  terms  of  tho  prayer  of  this  Bill  do  not  solve  the  difficulty  ;  for,  if  this 
Contract  is  one  which  the  Court  will  not  carry  into  execution,  the  Court  can- 
not, indirectly,  enforce  it  by  restraining  Mr.  Price  from  doing  some  other 
act.'*  His  Lordship  then  proceeds  to  observe  upon  the  express  terms  of  the 
Contract,  and  says  that  he  will  not,  in  that  case,  interfere  to  enforce  an  im- 
plied, negative  stipulation :  for  that  is  the  utmost  that  can  be  made  of  hia 
Lordship's  obeervations  in  that  Case. 

For  tiie  reasons  which  I  have  stated,  I  am  of  opinion  that,  if  this  Cause 
were  now  being  heard,  and  the  Agreement  were  admitted  to  be  such  as  it 
appears  to  be,  this  Court  could  not  make  any  Decree,  but  must  dissuaa  the 
Bill. 

I  should  be  extremely  unwilling  to  have  it  thought  that  I  am  settiDg  my 

(i)  S  J.  Wilfon  i  C.  C.  157. 
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ju'lgment  in  opposition  to  any  express  opinion  of  Tbo  Lord  Chan€etlar*9» 
I  havo  alff-ays  thought  it  to  be  tbo  dntj  of  a  Judge  of  this  Court,  knowing 
the  opinion  npon  any  point  expressed  hy  The  Lard  Ch^neeUvr,  to  follow 
it,  as  the  immediate  eotise^uenco  of  not  following  it,  wonid  be  an  appeal  to 
him.  It  does  not  however  appear  that  the  attention  of  The  Lord  Chanetil' 
hr  was  particularly  called  to  this  point.  The  application  was  an  applieap 
Hon  ex  parte;  and,  therefore,  I  may,  without  impropriety,  say  that  my 
opiaioQ  is  that  this  InjuiictiOii  qm^IiI  to  be  dissolved. 


[  *340  }  *ElMBEBLC7  V,  JeNKISTOS. 

18.10:  2Stli  Jiinunrr. — A^rcnnent.- — Specific  PerformaniX. — Injunction, 

Where  ii  Party  agrees  not  to  do  n  particular  Act,  aAd  thorc  arc  other  Terms  in  the  Agreement 
which  are  so  vague  tfaAt  the  Court  cannot  oaforoo  them,  it  will  not  gmnt  aa  bjinctioa  to  nh 
siinin  ihc  breath  of  ihc  ncgativo  Torm. 

Tho  Court  will  not  give  any  nitlatiuico  to  a  Vuty  aeekiog  to  aafoice  a  hard  Baipiin. 

The  Bill  stated  thai  the  Plaintiffs  carried  ou  the  business  of  Factors  ;:nJ 
Merchants,  iu  co-partnership,  at  Birmingham:  that  ou  the  2Tih  of  Janua- 
ry 1834  they  took  into  their  employ mcnt  the  Defendant  Jennivfjs,  as  their 
Clerk,  upon  the  terms  and  coTiditions  after  mentioned  ;  and,  thereupon,  tho 
Plaintiffs  and  the  Defendant  duly  made  and  executed  an  Agreement,  dated 
tho  27th  of  January  1834,  and  which  was  as  foliows :  "  Tho  said  John 
Ixichard  Junninij^j  for  the  considerations  hereinafter  mentioned,  doth  hire 
himself  to  tho  said  James  Kimherley  and  William  Khnberlcf/,  and  the  Sur- 
vivor of  them,  and  ho  doth  hereby  undertake  and  agree  that  ho  will  serve 
thein  and  the  Survivor  of  them,  for  the  term  of  Six  Years,  to  coiumcnco 
and  he  computed  from  tho  day  of  the  date  of  these  Presents:,  and  work  for 
and  be  employed  by  and  in  the  name  and  on  the  behalf  of  tho  said  Jame9 
Kinibcrley  tixid  William  KimhtrUy  and  the  Survivor  of  them,  in  the  capac- 
ities of  a  Clerk,  Traveller  and  Bookkeeper,  in  the  trade  or  business  of  Fac- 
tors now  carried  on  by  the  said  Jam,e»  Kimherley  and  William  Kmherleif^ 
in  Uirmingliam  aforesaid,  and  in  obtaining  orders  for  and  selling  all  aorta 
of  Goods,  Wares,  Merchandise  and  Commodities  belonging  thereto,  and  re- 
ceiving the  prices  for  the  same,  as  ihcy  the  said  Jame%  Kimberhy  and  WU* 
Uam  KimhtrUy  or  tho  Survivor  of  them,  shall  order  and  direct,  and,  in  so 
doing,  shall  and  will  employ  all  his  best  services  and  attentions  at  all  times, 
and  shall  and  will  enter  and  make  just  and  true  accoonta,  in  the 
[  *341  ]  books  of  the  said  Jamn  ^KimfmUy  and  WUlinm  EimherUg^  of 
all  Goods,  Wares,  MerchandUMc  and  Commoditiea  bougjht  and 
sold.  Money,  Bills  of  Eichange  and  Promisaorj  Kotca  recufed  and  paid 
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and  of  all  oth«r  thiugn  whatsoever  relattog  to  the  said  trade  or  business 
which  shall  come  or  be  committed  to  his  caio,  management  cr  disposal,  and 
from  time  to  time,  remit,  pay  and  deliver  the  Mone^r,  Bills  of  Exchange  and 
Promissory  Notes  of  or  belonging  to  the  said  Jamet  Kimberley  and  William 
Rmberlty  w  ihQ  Survivor  of  them,  and  make,  render  and  give,  fair  and 
true  accounts  of  all  orders  taken  by  him  and  of  all  actings  and  doings  in  or 
relat'Dg  to  the  said  trade  or  business,  to  the  said  Jamn  KimhirUy  and  WH- 
Uam  SinAmrU^  or  the  Snrvivor  of  them,  when  and  so  often  as  he  shall  be 
thereunto  requested*  and  also  shall  not  nor  will,  during  the  said  term  of  Six 
Years,  work  for,  or  for  the  use  or  benefit  of,  or  be  otherwise  engaged  or  em- 
ployed by  any  otktr  Perwn  or  PtnoM  other  than  the  said  Jamtt  Jdmher^ 
ley  and  WUliam  KimherUy^  or  the  Sur?i?or  of  tbem^  in  the  capacities  afore- 
said, or  tit      othir  Trade^  Bunne9$^  Profeuhn  or  Emphymtnt  whattO' 
seer,  without  the  liosnce  or  consent  of  the  said  James  Kimberley  and  WU' 
Uam  KimherUum  or  the  Sarvivor  of  them^  in  writing,  under  their  or  his 
hands  or  hand,  tor  that  purpose,  first  had  and  obtained :  and  the  said  Jamet 
IRmberl^  and  Wtlliam  Klmherlei/f  for  and  in  Consideration  of  the  service 
of  the  said  John  Miduard  Jtnmny$  and  the  performance  of  the  Agreements 
of  the  said  John  BitJmd  Jerniingi  herem  contained,  do  and  each  of  them 
doth,  hereby,  agree  with  the  said  John  Jtiehard  Jenimg%^  that  they  the 
siud  Jamu  EiliierUy  and  WilHam  Shnherley,  and  the  Survivor  of  them 
shall  and  will,  from  time  to  time  dnrlng  the  said  term  of  Six  Years,  well 
and  truly  pay  or  cause  to  be  paid,  to  the  said  John  Bi^ard  JtU' 
ning$,  *the  Salary  or  Wagss  flawing,  that  is  to  say,  during  tho    [  *842  ] 
&rst  two  years  of  the  said  Term,  the  Salary  or  Wages  of  150^ 
per  annum,  during  the  third  and  fourth  Years  of  the  said  Term,  tho  Salary 
or  Wages  of  160/.  per  annum,  and,  during  the  fifth  and  last  years  of  tho 
said  Term,  the  ^a'ary  or  AVai^cs  of  liOlL  per  annum,  without  any  deduc- 
tion or  abatement  whatsoever  out  ol  liic  said  respecUve  yeaiU  rSums  or 
Wages,  save  and  except  such  as  shall  be  made  by  virtue  of  these  Presents  ; 
and,  also,  shad  and  will,  from  time  to  time  during  tho  said  term  of  Six 
Years,  well  and  truly  pay  or  cause  to  be  paid,  unto  tho  said  Juhn  Richarde 
Jennings  J  all  reasonable,  usual,  and  necessary  travelling  Expenses.  Pro- 
vided that,  in  case  tho  said  John  Richard  Jenmnys  shall,  during  the  said 
term  of  Six  Years,  become  and  bo  incapable,  from  illness  or  indisposition, 
of  serving  the  said  Jame3  Kimberley  and  William  KimbcrU'i/  or  the  Survi- 
vor of  them,  in  the  capacities  aforesaid  or  otherwise  in  tlio  said  Trade  or 
Business  according  to  the  true  intent  and  meaning  of  these  Present?,  or  shall 
absent  himself  from  or  neglect  the  service  of  the  said  James  Kimberley  and 
WiUHam  Kimberley,  without  their,  or  one  of  their,  licence  and  cc::^cnt,  in 
wiitii^  under  their,  or  one  of  their  bands  or  handy  for  that  purpose,  first  had 
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and  obtaineti,  then,  and  in  either  of  the  saiil  Cases,  it  shall  be  lawful  for  the 
said  Javu's  Kimherley  and  William  Kimherleif  and  the  Survivor  of  them, 
wholly  and  absolutely  to  dismiss  and  discharge  the  said  John  Richards 
Jenningi  from  their  servicf,  ami    to  discontinue  the  payment  of  the 
aaid  Salary  or  Wages  from  thenceforth,  or  else,  at  their  or  his  own 
option,  so  often  as  the  same  respectively  shall    happen,  it  shall  and 
may  be  lawful,  for  the  aatd  James  Kimberley  and   William  Kirnhnr^ 
ley  or  the  Survivor  of  thetn,  to  retain  the  said   Sum  or 
[  *848  ]   *Wage8,  or  deduct  a  proportionate  part  thereof,  tor  the  time  that 
Buc-h  incapacity  or  absence  or  neglect,  as  the  case  may  be,  shall 
endure,  to  and  for  their  own  use  and  benefit.    Provided  always,  and  it  is 
hereby  understood,  agreed  and  declared,  between  and  by  tho  said  Parties 
hereto,  that,  at  the  end  of  the  said  term  of  Six  Years,  the  taid  Partii  s  here- 
to shall  be  and  become  Partners^  in  the  said  Businm^  vpon  such  Terms, 
Conditions  and  Restrictions  as  shall  be  mutually  aqrccd  upoyi  hi/  the  said 
James  Kimberley  and  William  ^miterley  and  John  Riehotrdt  Jennings. 
T!:e  Bill  then  stated  that,  for  some  time  after  the  Agreement  was  made,  the 
Plaiuiiffs  employed  the  Defendant  to  travel  for  them,  in  various  parts  of  the 
Country,  in  the  way  of  their  Business,  in  selling  and  obtaining  orders  for 
Goods  and  Mcrcbi.ndises  in  which  they  dealt,  and  in  receiving  Monies  for 
the  snroc,  sobjoct,  however,  to  such  directions  a3  the  PlaiatiSs  thought  prop- 
er, from  time  to  time,  to  give  him  :  that  the  Defendant  having  been  in  the 
employ  of  the  Plaintiffs  nearly  twelve  months,  had  become  acquainted  with 
their  mode  of  dealing  and  the  manner  in  which  they  transacted  their  Bun* 
Hess,  and  became  acquainted  with  their  Customers  on  the  diSeront  Roads  or 
Journics  whereon  they  had  employed  faim,.and  it  was,  therefore,  desirable 
that  they  shonld,  if  pceslUe,  continne  him  in  the  discharge  of  his  allotted 
Duties:  Uiat,  on  the  8th  of  January  1885,  the  Plaintiflb  and  Jennin09  met 
at  Bvmingkamy  and  Jmtmg$  expressed  his  desire,  to  the  Plaintiffi^  to  pro- 
cure some  better  tenns  as  to  the  promised  Partnership  with  them,  and  press- 
ed them  to  specify  what  proportion  of  the  Trade  he  should  have ;  but  the 
P}amti&  then  refused  to  comply  with  such  request,  and  informed  the  De- 
fendant that  that  subject  must  be  left  for  amngement  when  the 
[  *344  ]   term  of  his  servitude  under  the  Articles  of  Agreement  Should 
expire,  and  would  depend  upon  his  conduct  and  other  circnm- 
stanees  in  the  meantime :  that  the  Defendant  left  the  Plaiutifi  witiiout  com- 
ing to  any  terms,  but,  on  the  following  day,  returned  and  informed  them 
that  he  oidy  wanted  a  Memorandum  saying  that  he  should  have  an  Interest 
In  the  Trado  on  the  expiration  of  his  servitude :  that  the  Plaintifls,  with  the 
^ew  of  reconciling  the  Defendant  to  the  due  discharge  of  lus  Duty,  and  to 
cibviate  the  Inconvenience  that  would  aiise  firom  Hie  snspenaion  of  hii  wti> 
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vices,  were  induced,  on  the  9th  January  1835,  to  sign  and  give  to  tho  De- 
fendant the  following  Memoraii  lum  : 

**  We  hereby  undertake  to  ^ive  our  Traveller,  John  lUchards  JennwrfS, 
a  future  b^hate  in  tlie  Piofits  of  our  Trade,  as  <oou  as  he  ahnW  iiave  com- 
pleted the  Terms  uf  Uh  Engagement  with  us,  being  in  consideration  (in  ad- 
diiioh  to  bis  Salarvj  uf  his  bci  vices  during  bis  Engagement."    Tho  Bill 
then  adeged  that  the  De  tend  ant,  iu  his  subserjuent  dealings  with  the  Plain- 
tiffs' CustouieiiS.  greatly  relaxed  in  his  diligence  and  efforts  to  serve  the 
Plaintid*s  ;  and,  on  that  account,  they,  in  October  18;io,  deemed  it  expcdi 
ent  to  employ  Inra,  as  a  Clerk  and  Bookkeeper,  in  iheir  Counting-house,  in- 
stead of  fccnding  hira  on  Journics;  but  he  refused  to  be  so  employed,  and 
quilled  their  Service,  on  the  Oth  November  1835,  without  their  consent  : 
that  the  riaintiffs  always  had  been,  and  still  were  ready  to  perform  their 
parts  of  the  Agrccraents  of  January  1834  and  January  l!^35  :  that  the  Do 
fendant  had  lately  commenced  Business,  as  a  Factor  and  Ueneral  Merchant, 
in  l  irmingham,  in  opposition  to  the  Plaintiffs  and  contrary  to  the  true  in- 
tent and  meaning  of  ihe  first  Agreement ;  and  threatened  to  en- 
gage himself  with  other  Faoton  and  Merchants,  and  to  act  'for    [  '345  ] 
them  as  their  Traveller,  either  separate,  or  in  addition  to  the  said 
Business  on  his  own  account.    The  Bill  prayed  that  the  Defendant  might  be 
restiained,  by  the  Decree  of  the  Court,  and,  in  the  meantime,  by  the  Order 
of  tho  Court  during  the  remainder  of  the  term  of  Six  Yeare  mentioned  in 
the  first  Agreement,  from  working  for  or  for  the  use  or  benefit  of,  or  other* 
wise  being  engaged  or  empbyed  by  any  other  person  or  persons  than  the 
Plaintift,  in  the  capaeities  in  that  Agreement  mentioned,  or  in  any  other 
Trade,  Business,  Profession  or  Employment  whatsoever,  without  the  consent 
of  the  Plaintifs,  and,  in  particular,  from  carrying  on  the  Trade  which  he 
was  then  carrying  on,  the  Flaintilb  being  ready  and  willing  and  thereby  of- 
fering to  perform  tho  two  Agreements  on  their  parts. 

The  Defendant  demurred  fior  want  of  Equity. 
Sir  WiVliam  Svmt  and  Mr.  Hoyter,  in  support  of  the  Bemnrrer ; 

First:  The  Agreement  is  a  mere  Contract  for  Hiring  and  Service  at  a 
salary,  and  is  utterly  unconnected  with  any  existing  Partnership.  The  De- 
fendant was,  simply,  the  hired  servant  of  the  Plaintiffii.  They  offer  to  per* 
form  the  Agreement  on  iheir  parts.  The  Bill,  therefore,  is  a  Bill  for  the 
SpceiSc  Performance  of  a  Contract.  But  a  Contract  for  Personal  Service, 
cannot  be  made  the  subject  of  Specific  Performance,  unless  It  can  be  Aown 
to  have  the  features  and  cliur  u  ter  of  a  Partnership.  If  the  Defendant  has 
violated  the  Contract,  the  Plaintiffs  have  an  adequate  remedy  at  Law.  It 
is  true  that  the  Agreement  provides  for  a  future  Partnership ;  but,  if  the 
allegatioDS  in  the  Bill  are  true,  the  Dofeudaut  has  violated  tha  Con- 
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[  *84d  ]    tract,  and,  coDs^qucutly,  ho  can  never  compel  the  *P)a'mtiffil 
to  admit  him  into  Partnerahip.  Morris  v.  Colman  (^d),Kemtlew* 
£ean  (6),  Flint  v.  Brandon  (c).    Secondly  :  The  Terms  of  the  Pftrloer' 
ship  are  not  apecified.   At  the  end  of  the  Six  Yeara,  the  Partiea  are  to  be- 
come Partners  on  such  terms  as  %haU  he  motually  agreed  upon  betireen 
them.   If,  at  the  end  of  the  Six  Tears,  the  Defendant  were  to  file  a  Bill  Co 
compel  a  Speeifio  Performance  of  the  Agreement,  the  C^tirt  would  aajr  that 
it  could  not  compel  a  Specific  Performance  of  that  which  could  not  be  spe- 
cifically defiued.   There  is,  therefore,  no  matnafity  between  the  parties. 
Umiirwood  v,  Hitehm  (d)y  Flight    BoUand  (e).   Thirdly :  The  Injano* 
tion  is  oierely  an  auxiliary  remedy ;  and,  if  the  Plaintiflb  have  not  a  ri^t 
to  come  into  this  Court  in  respect  of  the  Contraoty  they  have  no  right  to  the 
InjuDCiioii.   The  negative  Ck^ntract  is  merely  sobeiduaiy  to  the  posiUve 
Cratract:  the  Court  will  not  enforce  the  latter,  unless  it  can  enforce  the 
former.  Lastly :  The  Agreement  is  illeg^  and  void,  as  being  against  pub* 
lie  policy :  for  it  contains  a  stipulation  that  the  Defendant  shall  not,  during 
the  term  of  Six  Years,  be  emptoyed  in  anj  part  of  the  World,  by  any  other 
person  than  the  Plaintifls,  in  the  capacities  specified,  or  in  any  oUier  Trade, 
Business,  Profession  or  Employment.  MiuM  v.  J{eyne/<2s  (/). 
Mr.  Knight  and  Mr.  6^.  JZicftanl^,  in  support  of  the  BUI : 

The  Bill  is  not  filed,  simply,  for  the  Speeifio  Performance  of 
[  ^347  ]  an  Agreement  for  the  hiring  of  a  servant,  but  *to  restrain  the 
Defendant  from  breaking  a  negative  Covenant,  by  which  he  has 
bound  himself  not  to  work  or  carry  on  any  trade  or  BnsineSB,  during  a  cer. 
tain  period,  fi>r  any  other  persons  than  the  Plaintilb.  It  is  a  questkm  of 
serious  Fraud  upon  Trade.  Large  Mercantile  Houses  are  under  the  nesea- 
sity  of  employing  Agents  to  take  orders  for -them.  Great  confidenee  must 
be  reposed  in  such  Agents ;  and  they  have  the  means,  if  so  disposed,  of 
abumog  that  confidence,  by  undermining  their  Employers,  and  iogratiating 
tbemselves  with  their  Customers.  If  an  Agent,  in  breach  of  his  Contract, 
converts  Co  bis  own  purposes,  the  seorets  of  his  Employers  and  the  know* 
ledge  he  has  acquired  b  their  service,  an  Equity  immediately  arises  to  the 
Employers.  Fovatt  v.  Wingatd  i^<j)  ;  Orun  v.  Folgham  (h)  ;  Cholmon. 
del^  V.  Clinton  (i).  It  is  a  dilforent  question  whether  iliis  Court  can  en^ 
force  an  A  cement,  and  whetiier  it  will  prevent  the  doing  of  an  act  which 
is  a  plain  vblation  of  the  Contraot  Independent  of  Speeifio  Performance* 
there  is  a  rig|it  to  relief  here.  In  ilfomt  v.  Colvutn  there  was  both  an  af- 
finnative  and  a  negative  contract.  Lord  ESiden  did  not  found  his  Judgment^ 

(a)  18  Vcs  4i7.  (b)  p.  333.  (e)  S  Vcs.  151, 

\,d)  I  Vcz,  279.  (t)  4  Kg^s.  2^9  (/)  1  P.  W.  181 

\jf)  1  J.  a  W.  9S4.  (k)  1  Bim.  a  Sto.  S98.  (t)  19  Vm.  S61 
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in  that  Case,  on  the  ground  ui  Piirtncrsliip  :  and,  when  be  mentions  that 
Case  in  Clarice  v.  Price,  he  docs  not  speak  of  it.  as  a  Case  of  Partnership. 
He  merely  ;  lludcs  to  the  Partneisliip  l)y  way  of  description  of  the  Case. 

[The  \'lCE-Cli.\NC£LLOli : — Morris  v.  Culman^  froir.  the  beginning  to  the 
end,  was  treated  as  a  Case  of  Partnership.    Colinan  insisted,  on  the  fooi- 
in^;  of  the  Agreement  that  constituted  the  Partnership,  that  he 
wan  'entitled  to  be  the  Manager  of  the  Theatre  to  tlie  exchij.ion    [  *6^^  ] 
of  Morria^  and  therefore,  he  was  insisting  on  the  existenco  of  the 
Agreement.] 

According  to  what  Lord  Mdon  says  in  (  'hike  v.  Pnce,  if  there  had 
been  a  negative  Covenant  in  that  Case,  it  u<  ni  l  havo  been  enforced.  It  is 
settled,  by  repeated  Decisions,  that  the  Court  will  interfere  negatively  where 
it  cannot  interfere  positively;  as  in  ti.e  Case  of  The  Glamor  (jamhirt  Canal 
Compamj  (A-).  So  this  Court  will  mterfjre  to  prevent  the  breach  of  a  Cov- 
enant not  to  carry  on  trade  within  certain  limits;  though  there  may  be  oth- 
er parts  of  the  same  Covenant  which  it  cannot  enforce.  The  negative  Cov- 
enant  in  this  Case,  is  a  separate  and  independent  Covenant,  belonging  to  the 
introduction  into  the  service.  It  is  altogether  coHaterul  to  the  Covenant  to 
serve  for  a  given  time.  It  does  not,  of  necessity,  follow  from  the  affirma- 
tive Contract,  nor  arc  the  two  Covenants  so  connected  together,  that,  if  the 
Court  cannot  interfere  as  to  one,  it  will  not  interfere  as  to  the  other.  Sup» 
pose  that  the  Defendant  had  been  discharged  for  misconduct,  would  he  then 
have  been  entitled  to  disclose  all  the  secrets  of  his  Employers  ? 

Next :  Is  the  negative  Covenant  such  a  restraint  of  Trade  as  to  be  void  ? 
In  Mitchel  v.  lieynoldsy  the  Court  said  that  if  a  reason  could  be  shown  for 
the  Restriction,  it  should  prevail  (l^.  Here  the  Contract  is  that  the  De- 
fendant should  not,  during  the  term,  be  employed  by  any  other 
Persons  :  it  had  reference  to  the  'mastery  he  would  obtain  over  [  '849  J 
the  secrets  and  connections  of  his  Emplojeis,  and,  therofore  thero 
was  a  reason  for  it. 

The  Injunction  may,  at  all  events,  be  granted  in  a  more  limitdd  form  than 
it  is  prayed,  that  is  to  say,  to  restrain  the  Defendant  from  ayaUtng  himself 
of  the  knowledge  which  ho  has  obtained  of  the  connections  and  secrets  of 
bis  Employers.  Damages  at  Law  would  be  an  inadequate  rosedy  ;  for,  by 
disclosing  the  secrets  of  the  Plaintiffii,  an  irreparabie  injary  would  be  done 
to  them. 

The  Vicb-Chavceuok: 
It  does  not  clearly  appear  to  be  the  meaning  of  the  Agreement,  that,  if 
the  event  happened  that  the  DefendanI  did  not  ecntmne,  daring  the  whole 

{k)  1  Myl.  L  Keen,  i 54.   Sco  «1m  Baakin  t.  Euldmnt  ante,  Vol.  lY.  p.  IS. 
(/)  8tc  I  P.  W.  1»9, 19S. 
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term  of  Six  Tears,  id  the  Service  of  the  Plaintlfl^,  be  should  be  disabled 
from  eog&ging  in  any  other  Service  or  Employment  for  the  remainder  of  the 
term.  Il  has  been  assumed,  in  the  course  of  the  Argument,  that  this  part 
of  the  Agreement  is  to  be  taken  bj  itself,  and  that,  whatever  might  happen 
during  tho  term,  the  Defendant  should  not  engage  In  any  other  Emplojr- 
ment.  But,  attending  to  the  whole  of  the  Agreement,  the  true  Construction 
of  it  seems  to  be  that,  during  such  portion  of  the  term  as  the  Defendant 
should  continue  in  the  Service  of  the  Plunti^,  he  should  not  enter  into  any 
other  Employment ;  but,  if  he  should  be  dismissed  during  the  term,  then 
that  he  might  engage  himself  in  the  Service  of  other  Persons.  Supposing, 
however,  the  meaning  of  the  Agreement  to  be  such  as  I  have  stated  it  to 

bo,  still  it  would  afford  a  strong  reason  against  the  interference  of 
[  *350  ]    tho  Court ;  for  it  would  be  what  is  commonlj  termed  *a  Hard 

Bargain  ;  inasmuch  as  the  Agreement  is  so  constructefl  that  if, 
from  illness  or  any  other  cause  over  which  the  Defendant  could  have  no 
control,  he  should  become  incapable  of  serving  the  Plaintiffs,  they  have  the 
option  either  of  dischar<;ing  him,  or  discontinuing  the  payment  of  his  Salary, 
and  insisting  that,  for  the  remainder  of  the  Six  Years,  he  shall  not  engage 
in  the  Service  of  any  other  Individual.  Nothin;j;  could  be  more  harsli  to- 
iRai  ds  a  young  Man  dcalin;;  wiih  ^reat  Traders,  tiiau  ihat  he  should  l)c  al- 
lowed to  enter  into  an  Agreement,  which  placed  him  .so  entirely  in  their 
power.  And,  although  events  have  happened  which  have  precluded  the 
Plaintiffs  from  availing  themselves  of  this  harsh  Stipulation,  still  1  must  look 
at  the  Agreement  as  it  was  originally  concocted,  in  order  to  sec  whether, 
on  the  whole,  it  was  such  as  this  Court  would  countenance. 

Then,  at  the  end  of  the  Agreement,  there  is  this  Stipulation,  that,  at  the 
end  of  the  term  of  Six  Years,  the  parties  siiould  become  Partners  upoa  such 
Terms,  Conditions  and  liestnctions  as  should  be  mutually  agreed  upon  be- 
tween them.  This  was  an  essential  and  important  part  of  the  Agreement, 
and  was  so  considered  by  both  Parties;  and,  although  the  Performance  of 
it  was  to  depend  on  tho  Defendant's  good  Conduct,  and  the  Terms  of  the 
Partnership  were  to  be  subsequently  arranged,  it  is  plain  that  he  so  consid- 
ered it,  from  his  having  expressed  his  desire  to  the  Plainlilf:*,  at  the 
meeting  between  thera  on  the  8th  January  1835,  to  procure  some  better 
Termf  as  to  be  promised  Parttiership,  and  from  his  having  pressed  ihcno  to 
specify  what  Proportion  of  the  Trade  he  was  to  have,  and,  further,  from  his 

having,  on  tho  following  day,  obtained  from  them  the  second 
£  *861  ]    Agreetnent,  *in  which  they  again  held  out  to  him  tho  prospect  of 

a  lir  iirc  Partnership.  The  whole  of  the  Agreement  must  bo 
taken  together ;  ai  d,  though  that  portion  of  it  which  relates  to  the  Partnei^ 
ship,  is  so  vague  and  loose  that  the  Court  cannot  execute  it,  still  it  is  evi- 
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denk  that  tbe  Defen^tnt  w  looking  forward  to  tho  time  at  wbioh  he  shoakl 
have  a  Share  of  the  Profits ;  and  this  Court  is  not  at  liberty  to  lajr  that 
.  that  Poftaea  of  the  Agreement  on  which  it  cannot  aek,  ehall  be  rejeeted,  and 
that  the  other  part,  on  whioh  it  can  act,  ehall  be  retained. 

It  if  observable  that  the  Bill  represents  that  the  Plaintiffj  are  ready  and 
witting  to  perform  the  Agreement  on  their  parts,  ba(  It  does  not  ask  for  a 
Specific  Perfonaance:  and  it  is  obvions  that,  if  the  Plaiotiffii  were  required, 
bjr  the  Deiandanty  to  adi^t  him  into  Partnership,  thej  might  insist  on  sueh 
Terms  as  would  render  it  impossible  that  they  ever  should  become  Partners. 
The  Plainttib  however,  by  tiiis  offer,  show  that,  in  their  view,  the  Slapula* 
tionat  the  end  of  the  Agreemeut,  was  material,  though  th<;y  mi^htact  in 
sueh  a  way  as  that,  virtually,  they  ehouM  not  be  bound  by  it. 

Then  it  was  said  that  the  Court  might  execute  a  negative  Contract  I 
admit  it.  I  remember  a  Case  in  which  a  Nephew  wished  to  go  on  the  Stage, 
and  his  IlDcle  gave  him  a  large  sum  of  Money  ia  consideratioa  of  his  eove- 
nantingnot  to  perform  within  a  particular  Dstriet;  the  Court  would  ejreoute 
such  a  Covenant,  on  the  ground  that  a  valuable  Consideration  had  been 
given  for  it.  But  here  the  negative  Covenant  does  not  stand  by  itself :  it 
is  coupled  wiih  Lho  Agreement  for  Service  for  a  certaiu  number  of  Years, 
and  then  for  taking  the  Defendauc  iulo  Partnership. 

"In  the  first  place,  this  Agreement  cannot  be  perfonncJ  iiv  the    [  *353  j 
whole,  and  therefore,  this  Court  cannot  perforin  any  jiart  of  it; 
in  the  next  place,  it  ia   not  to  l>c  construed  as  ikc  PUlutitrs  contend  for: 
and,  la^tlyi  it  is  ^  Hard iiargaio,  and,  therefore,  this  Court  will  mt  interfere. 

Demurrer  allowed. 

The  Plaintiffs  had  filed  a  similar  Bill  ag^t  another  of  their  Travellers^ 
named  TeOy  to  which  he  also  demurred. 

Mr.  Jacob  and  Mr.  Sharpe  appeared  in  support  of  that  Deoiurrcr  ;  Imt, 
as  it  depended  on  tha  same  Prinoiple  as  the  former  it  was  aUowed  with- 
ou  t  Ar^ment. 


BaxDOE  v.  BftioaB. 

*  libM^^veii  totho  Flaintiflf  to  re-cxamiD«  one  of  his  Witnessei  to  part  of  Ma  IsMvqgMitx 
to  wMeh  lho  Frfrr'r*'  had  omitMd  to  take  down  the  Depositioo. 

The  Examiucr  having  omitted  to  take  down  the  Deposition  of  oae  of  the 
Plwntiff's  ^Yitne88es  to  part  of  the  Twentieth  Interrogatorj,  the  PldntUfii 
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now  moved  ibat  the  Witness  might  be  at  liberty  to  attend  the  Examiner  for 
the  purpose  of  being  re-examine  1  upon  so  much  of  that  Interrogatory  as 
was  in  the  following  words:  What  passed  at  each  and  every  of  such  Meet- 
ings, or  at  such  Meeting  at  which  you  so  attended,  and,  in  partienlar,  did  or 
not  the  said  Defendant  jQme%  Souihby  Bridge  prodnoe  any,  and,  if  any, 
what  Accounts  or  Acoount  at  such  Meetings,  or  at  any  or  cither  and  which 
of  them,  or  at  such  Meetings or  that  the  Platatilb  might  be 
[  *d63  ]  at  liberty  to  exhibit  a  fresh  Interrogatory  *for  the  examination  of 
the  Witness  upon  the  Matters  inquired  after  by  the  part  of  the 
Twentieth  Interrogatory  before  set  forth,  with  liberty  for  the  Defendants 
to  cross-examme  the  Witness  on  each  Matters  or  otherwise  as  the  Court 
shonld  think  fit ;  and  that  the  Examiner  might  re-examine  the  Witness  npon 
the  before-mentioned  part  of  the  Twentieth  Interrogatory,  or  examine  her 
npon  such  fredi  Interrogtory  acoordingly ;  and  &at,  in  the  meantime,  the 
Oanse  might  stand  adjonmed,  with  liberty  for  the  Pl^nfi£b  to  apply  to  haTO 
the  same  agam  pat  in  the  Paper  for  hearing. 

The  Motion  was  supported  by  an  Affidavit  made  by  the  Plaintiff's  Solid* 
tor  and  the  Witness,  setting  forth  the  whole  of  the  Twentieth  ^tenogatoiy 
and  the  Deposition  thereto  as  delivered  out  by  the  Examiner,  and  adding 
that,  before  the  Suit  was  instituted,  the  Witness  eommnnieated  to  the  Solici- 
tor what  passed  at  the  several  Meetings  mentioned  In  her  Answer  to  the 
Twentieth  Interrogatory  as  delivered  out  by  the  Exaonner ;  and  that,  after 
the  Snit  had  been  instituted,  and  on  the  oecasion  of  the  Solicitor's  preparing 
for  Counsel  the  Instructions  for  Biterrogatories  for  the  Examination  of  the 
Plaintiff's  Witnesses,  he  again  communicated  with  the  Witness  as  to  what 
passed  at  those  Meetings,  and  that  the  Witness  then  again  stated  to  him 
what  passed  thereat :  that  those  Statements  were  embodied  in  the  Instroc* 
tions  for  the  Interrogatories :  that  upon  the  day  on  which  the  Witness  was 
examined  as  a  Witness  on  the  part  of  the  Plaintiflb  on  the  said  Twentieth 
Intanogatoiy,  she  was  also  examined,  as  a  Witness  on  the  part  of  the  Plain- 
tifls  on  various  other  ]^terro^tories,  and  that,  upon  her  being  so  examined 
upon  the  said  Twentieth  Interrogatory,  she  answered  that  part 
[  *864  ]   of  it  which  *was  set  forth  in  the  Notice  of  Motion,  and  stated 
what  passed  at  the  several  Meetings  thereby  inquired  after,  and 
deposed  to  the  question  whether  Accounts  had  or  not  been  produced  by  the 
Defendant  J,  S.  Bridge  thereat,  and  that  she  intended  that  such  Statement 
end  Deposition  should  be,  and,  at  the  time  of  her  Exammatioo,  she  fully  be. 
lieved  that  the  same  had  been  taken  down  as  part  of  her  Deposition  to  tiie 
Twentietii  Interrogatory :  that,  at  the  close  of  her  Exammation,  the  Examiner 
read  over  to  her  her  Answers  to  all  tiie  Interrogatories  on  which  she  had 
been  examined,  but  that  the  Interro|^tories  were  not  then  read  over  to  her; 
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that  she  directed  her  atteDtion  to  the  correctness  of  the  Answers  and  did 

not  then  observe  that  her  Answer  to  the  part  of  the  Twentieth  Interrogftto- 

rj  before  set  forth,  was  not  contained  in  what  waa  read  over  to  her :  that 

aba  bad  read  over  her  Depositions  as  contained  in  a  Paper  pa  rporting  to  be 

an  cffice-copj  of  thu  Depositions  taken  on  the  part  of  the  Plaintifi^,  (and 

vrhich  the  Solicitor  stated  to  be  a  correct  copy  of  those  Depositions,)  and 

that  ber  Answer  to  the  before-mentioned  part  of  the  Twentieth  Interrogator 

ry,  was  not  contained  in  any  part  of  those  Depoaitions,  but,  as  she  bcliovedy 

had  been  omitted  by  some  accident  or  inadvertence  of  the  Examiner :  that, 

after  PnbUcation  had  passed,  the  Solicitor,  on  reading  the  Depositions,  dis* 

covered  that  they  contained  no  Answer  to  the  before-mentioned  part  of  the 

Twentieth  Intorrogatory,  and  that  he  iherenpon  caused  a  Commontoation  to 

be  made,  to  the  Witness,  upon  the  snbject,  to  which  she  replied  that  she 

had  answered  the  whole  of  the  Twentieth  Interrogatoiy :  that  the  Witnesa 

waa  the  onl  y  person  who  conld  have  been  examined  as  to  what  passed  at  the 

Meetings,  and  that  the  Solicitor  verily  believed  that,  if  she  were 

reexamined  on  the  part  of  *die  Twentieth  Intorrogatory  before  set   [  *855  ] 

forth,  her  Answer*  thereto  would  furnish  veiy  matorial  Evi^ 

deooe  for  the  Plamtiffi. 

Mr.  Knight  and  Mr.  Turner  snpported  the  Motion ;  Mr.  Pepi/s  and  Mr* 
Sbe  opposed  it. 

The  following  Cases  were  cttod  in  sapport  of  the  Motion :  GridU  v.  Q-w^ 
M  (a)f  BowUy  v.  Bidltjf  (5),  Jn^am  v.  WU^dL  (c),  Exrky,  ESrh  (d)^ 
Shaw  v.  Zindi^  (e),  AUr gammy  v.  PowiU  (/},  Cox  v.  JUmffham 

(Jf>' 

The  Viee-ChmeeUor  ordered  that  the  Plaintilfo  shonld  be  at  liberty  to  ex* 
amine  the  Witness  to  the  part  of  the  Twentieth  Interrogatory  set  forth  ia 
the  notice  of  Motion,  and  that  the  Defendants  shonld  have  liberty  to  cross* 
examme  the  Witness ;  that  Pablication  shonld  pass  immediately  after  the 
examination  or  crossexamination  (if  any)  should  he  conclnded ;  and  that 
the  Cause  should  he  adjourned,  with  liberty  to  the  Plaintiffii  to  apply  to  have 
it  restored  to  the  Paper,  when  tiie  Publication  should  have  passed. 


•AVBDBLL  V,  WmmBLD.  [  *366  ] 

1835:  OthDcc. — Practice. — Contempt. —  Construrlion  of  II  G.A^  1  W.  4.  r.  36. 

The  14  Davs  mentioned  ia  11  G.  4  &  1  W.  4,  c.  36,  s.  11,  are  exclusive  of  the  first,  and  in> 

elusive  of  Uic  last  Day. 

Mr.  Knight,  on  moving  that  a  Clerk  in  Court  might  be  appointed  to 

(a)  2  p.  W.  646.  (&)  I  Cox,  281 .  (c)  6  Yes.  297,  fee  S99. 

(d)  13  Yes.  280.  («)  1ft  Vm.  SSO.  (/}  1  Mer.  180. 

{g)  JacSSYfiwSSa. 
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1883.— Lord  Portwliagioa  r,  Smilliy. 

enter  an  Appearance  for  the  Dci'onJant,  under  11  Geo.  4,  and  1  Will.  4»  c. 
3G,  g.  11 ,  sa'hl  that  the  fiuostion  was,  whether  the  14  Days  after  Notice 
given  to  the  DcfL-iidant  to  cuter  an  Appearance,  wore  to  be  reckoDed  ex- 
clusively or  inclusively  of  the  Day  of  serving  the  X  itico. 

The  Vice-ChanceUor  said  that  they  wero  to  be  reckoned  exclusively  of  the 
first  and  inclusively  of  the  last  Day. 


Lord  PoRTARLmdTON  v.  Sodlbt. 

1835;  8lh  Nov.  onU  lOih  H^c—PUadintj. 

Dcfentent  pleaded,  to  the  whole  Bill,  that  be  iras  a  Tarchaser  for  Yalnable  Considerailon, 
witfaovt  Nolle*,  wul,  hj  Anther  in  rai»pert  of  the  Pleii,  denied  the  dMiigw  of  Botiee.  Held 
that  the  ABfwer  over-raled  Ihe  Hab. 

Tnis  waa  a  Bill  by  the  Acceptor  against  the  Indorsee  of  a  Bill  of  Ex- 
change, to  have  the  Bill  delivered  up  to  be  cancelled,  on  the  ground  that  it 
had  been  given  by  the  Plaintiff  to  secure  Money  lost  at  nlfiv  to  the  Drawer, 
who  had  indorsed  it  to  the  Defendant,  without  Consideration,  after  it  waa 
due,  and  with  Notice  of  the  circumstaoces  under  which  it  had  been  accept- 
ed. 

The  Defendant  pleaded,  to  the  whole  Bill^  that  he  was  a  bona  fide  Pu^ 
chaser  of  the  Bill  of  Exchange,  for  Valuable  Consideration,  without  Notice 
of  the  circumstances  under  \Yhich  it  had  been  accepted  ;  and,  "  for  better 
supporting"  the  Pica,  he  put  in  ar.  Answer  denying  that  the  Bill 
[  *C57  J  was  indorsed  to  him  after  it  had  *bc('nrae  due>  or  that  he  had 
Notice  of  the  circumstances  under  which  it  was  alleged  to  have 
hern  accepted.  But  the  Answer  did  not  notice  the  Allegation,  in  the  Bill, 
that  the  Defendant  had,  in  his  custody,  Books,  Tapers,  kc.  from  which  the 
trtith  of  the  matters  contained  in  the  Bill  would  appear  :  and,  on  that  ac- 
count, the  Vice- Chancellor  over-ruled  the  Plea,  holding  tlint  it  wn<^  incnm- 
h(  lit  on  the  Defendant  tc  give  all  the  Discovery  sought  by  the  Bill,  relating 
to  the  subject  matter  of  the  Plea. 

His  i/owor,  however,  gave  the  Defendant  leave  to  plead  novo. 

The  Defendant,  accordingly,  put  in  another  Plea  and  Answer  to  the  same 
eflfect  as  the  former,  and  denying  the  AUo^tion  omitted  to  be  noticed  in 
the  former  Answer. 

Mr.  Knight  and  Mr.  Sidebottomy  in  support  of  the  Plea,  said  that  a 
Court  of  Equity  would  not  give  its  assistance  against  the  holder  of  a  Secur- 
ity  for  Valuable  Consideration,  irho  denies  Notice  of  aay  of  the  eiromn* 
stances  affecting  its  validity. 

Mr.  Pepys  and  Mr.  Bagthawe^  in  support  of  the  Bill : 

The  Pica  is  wrong  in  Form.   The  Defendant,  instead  of  pleading  to  the 
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18^.— Asblej  V.  Mldej. 

whole  BUI,  oagbt  fto  liavo  eXMptod  fron  it  so  much  as  avoidi  the  Bar,  and 
than  plaaded  tiia  Bir  Md  denied,  by  Antwer,  the  parts  excepted.  The 
Answer  overmlea  the  Plea. 

*Mr.  SUOoltom,  in  reply,  referred  to  Ifitf.  199.  Oilb.  For.  [  *858  ] 
Bom.  67.   Bai/ley  v.  Adam  (a),  JSdmufuUon  y,  BartUy  (6). 

The  Vic&GHASSrcBiAOB  x 

The  Ptea  ia  wrong  in  point  of  Form.  It  ought  to  bare  been  a  Plea  to 
all  the  Belief  and  to  all  the  DSaaoteiy  son^t  by  Oie  Bill,  except  certain 
parts,  and  to  thoao  parts  there  OB|^t  to  have  been  an  Answer  in  support  of 
the  Plea*   Ton  eaAnot  plead  and  answer  to  the  same  matter. 

Plea  ordered  to  stand  for  an  Answer,  with  liberty  to  except. 


AsHunr  v.  Asalbt. 

IMS:  15th  Nov. —  Will — Constntrtiw. —  Crosf  r?. 

Testator  deviled  an  Rstntc  to  A.  for  Life,  Rcmuin  l  :  [n  i'n:  tci  >  'o  prcscnrc,  &C.,  Kemainder 
to  all  the  Children  of  A  ,  at  Tenants  in  Common,  aud  not  as  Joint  Tenants,  and,  ybr  uratU 
of  stuk  Zmw,  to  B.  for  Lifc^  Btmaindar  to  TnwlMt  to  pratorvc,  &&,  ReiMiBder  to  «I1  the 
Children  of  B.  at  Tenants  in  Common,  and  not  as  Joint  Tenants,  and  for  want  of  sadi  J»' 

sne,  to  C.  in  Fee.    Held  that  the  Children  of  A.  took  T!stafe.s  for  Life,  with  Cross  Remain- 
ders between  them,  for  Life,  with  lUmnindcr  to  B.  for  Life,  with  Rcraaindcr  to  her  Chil* 
dieo,  as  Tenants  in  Common,  with  Cross  Ueniainders  between  them  for  Life,  with  licmain- 
iorto  ClInFBO. 

Bt  an  Order  m  this  Cause,  the  Master  was  directed  to  inquire  and  state, 
at  the  expense  of  the  Estate  of  Sarah  Aihley,  the  Widow  of  the  Testator 
in  the  Cause,  what  Interest  the  Testator  had  in  a  certain  Estate 
In  Friday-itreet  in  the  Citj  of  London.  The  Matter  fonnd  'that  £  •869  ] 
Jamei  Jiiwer  being  seised  of  the  Inheritance  of  the  Estate,  in 
Fee  Simple  in  possession,  by  his  Will  dated  the  81st  of  Angost  1778,  and 
dnty  executed  and  attested,  igm  and  devised  his  two  Freehold  Honses  in 
Fridaff^reet  in  ^e  Ci^  of  London^  to  John  0amon  and  TkemaB  Holt' 
Jioiifle,  and  their  Heirs,  npon  Tmst  to  and  for  the  use  and  behoof  of  his  Wife, 
Mary  Lewer,  and  her  Assigns  for  her  lAfe,  without  Impeachment  of  Waste, 
and,  from  and  after  the  determination  of  that  Estate  by  Forfeiture  or  otherw 
wise,  to  the  use  of  Qamon  and  Bblehouie  and  their  Heirs,  for  the  Life  of 
his  said  Wife,  in  Trust  to  pfesenre  the  Contingent  Uses  and  Estates  therein- 
after limited ;  and,  from  and  after  the  deeease  of  his  said  Wife,  in  trost  to 
and  for  the  use  of  his  Daughter,  Sarah  Chmdkr^  (Wife  of  ThmM  Chan- 
dler)  and  her  Assigns  for  her  lAfe,  without  Impeachment  of  Waste ;  and^ 
from  and  after  llie  deteniiination  of  that  Estate,  to  Ute  use  of  tiie  Trustees 

(a)  6  Vcs.  586. 

{b)  I  Anstr.  97.  See  Mitf.  30.  edit.  195  to  SIS.  See  also  Wigram's  Polntt  111  th«  Lit*  0f 
HiMOmjr,  ST.  171* 
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and  their  Heirs  for  the  Life  of  iSarah  Chandler,  in  TruoL  t  j  j  rcsji  ve,  ^vC, 
bai  ac,  citiicless  to  permit  and  suffer  his  Daughter  SaraJi  ChanulLi'  and  her 
As5»i;^n3,  ^otwithstanflin^  her  coverLiirj,  and  whether  she  should  be  sole  or 
covti  L,  Jm  uig  her  Lilo  to  receive  the  Rents,  Issues  and  Profits  thereof  to 
her  and  their  own  use,  and  to  make  Entries  and  bring  Actions  for  non-pay- 
nent  thereof  as  occasion  should  require,  and,  from  and  after  the  decease  of 
tSarah  Chandler,  in  Tiii>t  an  l  to  aad  iur  tiie  use  of  all  aud  every  the  Child 
or  Children  law!  i.ly  be- jLLcu  Ui' to  be  begotten  on  the  body  of  ^Saro/i  Chand- 
leVy  equally  to  be  Jivi:led  between  them,  if  more  than  one,  share  and  shaio 
alike,  and  to  take  as  Icnants  in  Common  and  not  as  Joint  Tenants :  and, 
for  want  of  such  Ismc  of  Sarah  Chandlery  then  in  Trust  and  to  and  for 

the  use  of  his  Daughter  Mary  Hand  (Wife  of  Clayton  Iluiid') 
I  '360  ]    and  her  Assigns  for  her  Life,  without  'Impeachment  of  Waste, 

and,  from  and  after  the  uotermination  of  that  Estate,  to  the  use 
of  the  Trustees  and  their  Heirs  during  the  Life  of  Mary  Hand,  in  Trust  to 
preserve,  &c.,  but  nevertheless  to  permit  and  suffer  the  said  Mary  Hand 
and  her  Assigns,  notwithstanding  her  coverture,  and  whether  she  should  be 
sole  or  covert  during  her  Life,  to  receive  the  Rents,  Issues  and  Profits 
thereof  to  her  and  their  own  use,  and  not  to  be  subject  to  the  Debts,  Power 
or  Control  of  her  then  or  any  future  Husband,  and  to  make  Entries  and 
bring  Actions  for  nonpayment  thereof  as  occasion  should  require ;  an  1, 
from  and  after  the  decease  of  Mary  Hand,  in  Trust,  and  to  and  for  the  use 
of  all  and  every  the  Child  and  Children  lawfully  begotten  or  to  be  begotten 
on  the  body  of  Mary  Hand,  equally  to  be  divided  between  them,  if  more 
than  one,  share  and  share  alike,  and  to  take  as  Tenants  in  Common  and  not 
as  Joint  Tenants,  and,  for  want  of  such  issue  of  Mary  Hand,  then  in  Trust, 
and  to  and  for  the  use  and  behoof  of  Thomas  Chandler  the  Husband  of 
Sarah  Chandler,  his  Heirs  and  Assigns  for  ever.  And  the  Testator,  after 
giving  several  Legacies,  gave,  devised  and  brrjueathcd  all  the  rest,  residue 
and  remainder  of  his  Real  and  Personal  Estate  and  Effects,  of  what  nature, 
kind  or  quality  soever,  or  wheresoever,  unto  his  Wife,  Mary  Xiewcr^  her 
Heirs,  Executors,  Administrators  and  Assigns  for  ever. 

Jamet  Lewer  ^\^^  soon  after  the  date  of  his  Will,  leaving  his  ^Vife  Mary 
Ltwtr,  and  his  two  Daughters  Sarah  Chandler  and  3fary  Hand  him  sur- 
▼mng,  all  of  whom  died  long  before  the  date  of  the  Report. 

Sarah  Chandler  had  Issue,  by  Thomas  Chandler,  oiglit  Chil- 
£  *361  ]    dren  limg  at  the  time  of  the  decease  of  the  'Testator  Jamea 

Lewer  or  bom  afterwards,  (that  is  to  say)  Thomas  Chandler ^ 
Edward  OhandUtf  Satritt  Chandler,  Thomas  James  Chandler,  Sarah  tho 
late  Widow  of  General  Christopher  Ashley,  the  Testator  in  tho  Pleadings 
named,  Mwy  Ann  tbo  Widow  of  JEdward  Butler^  tho  Plaintiff  Sophia  the 
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Wife  of  the  Plamtiff  Jhnnd  Power,  and  MaUUb  the  Wife  of  Charkt  Lan$. 
Some  of  tiiose  Children  were  liviDg  at  the  date  of  J.  Zemt^t  Will.  Thorn- 
at,  JBdward,  HaniH  and  ThomoM  JanuMf  died  sometinie  unce  Infants ;  and 
iSsraA  AtkUy  died  wittoiit  luiie  on  the  18th  of  December  1827,  but  Ma- 
ry Ann  Butler,  Sophia  Power^  and  Matilda  Lane  were  still  living. 

There  were  fire  Children  of  Mutrt/  Hand  Wmg  at  J.  Lew  ere  decease  or 
bom  since  his  death,  but  three  of  them  only  were  still  living. 

The  Matter  reported  that  all  the  Limitations  in  the  Will  failed,  subse- 
qncnt  to  the  Devise  to  the  Child  or  CuuJren  of  Sarah  Chandlery  as  being 
only  to  take  effect  io  case  there  never  was  any  such  Child  ;  and  that  the 
Children  of  Sarah  Chandler  took  Life  Estates  only  without  Cross  Remain- 
ders between  them ;  and  that,  subject  thereto,  the  Fee  Simple  of  the  houses 
passed,  by  tho  general  Residuary  Devisee,  to  the  Widow  of  Jamea  Lewer^ 
the  Testator. 

Mr.  and  Mrs.  Power  excepted  to  the  Keport,  insisting  that  none  of  tho 
Limitations  in  the  Will  had  failed,  but  that,  according  to  the  true  construc- 
tion of  the  Will,  all  the  Childron  of  Sarah  Chandler  took  Estatrs  in  Tnil 
General,  in  Remainder  Expectant  on  the  detcimination  of  the  Life  Estate 
of  Sarah  Cfiandler,  as  Tenants  in  Common  with  Cross  Kemain- 
ders  in  Tail  General  between  'them  ;  or  else  that  all  the  Chil-  £  •862  3 
dren  of  Sarah  Chandler,  took  Estates  for  Life,  in  Reminder 
Eipectant  on  the  determination  of  the  Life  Estates  of  Sarah  Chandler,  as 
Tenants  in  Common,  with  Cross  Remainders,  for  Life,  between  them  ;  and 
that,  subject  thereto^  the  Testator's  daughter,  Mary  Hand,  took  an  Estate 
in  Remainder  in  the  premises,  for  her  Life,  with  Remainder  to  the  Trustees^ 
during  her  Life,  npon  Trust  to  preserve  the  Contingent  Remainders  therein- 
after limited,  with  Remainder  to  all  and  every  the  children  of  Mary  JTandf 
as  Tenants  in  common  for  Life  or  in  Tail,  with  Cross  R  mainders  for  Life  or 
in  Tail  amongst  them,  with  Remainder  to  the  use  of  Titoma*  ChandUTi  his 
Heirs  and  Assigns  forever. 

The  Parties  having  agreed  to  be  bonnd  bj  the  dedsion  of  the  Court : 

Mr.  Kni^  and  Mr.  DomeU,  In  support  of  the  Exception,  said  that  it 
would  be  difficult  to  contend  that  the  Children  of  Mrs.  Chandler  took  Es- 
tates of  Inheritance,  but  that  they  took,  at  leasts  Estates  for  Idfe  with  Gross 
Remainders ;  that  the  words,  '*for  want  of  snch  Issue/*  meant  the  same 
as,  ^  for  default  of  snch  Issne  that  there  was  no  Case  that  decided  that 
Cross  Remainders  could  not  be  implied  between  Tenants  for  I^fe  \  and  that 
it  was  clear  that  the  Testator  did  not  intend  his  Estate  to  go  over,  till  all 
the  children  of  Mrs.  Chandler  were  dead.    Dos  v.        (a)  ;  AmOrvng 

JSldridge  (6)  ;  Ihe  v.  Abey  (c)  ;  l^tt^eerman  v.  Jefferiet  (d)' 

(a)  1  TftunL  234.  (fc)  a  Bro.  C.  C.  215.      *        (c)  I  M.  &  S.  4SS. 

(d)  4  Bm^  ikk  4e7.  Doad*fe  sdii 
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18S8.— Bogera  7.  Bogors. 

[  *d68  ]      *Mr.         and  Mr.  Chmg^  for  Pemos  oltmuiig  nndtr  Mn. 

Xettvr,  the  Bwidwiry  Deviaoe^  io  rapporl  «f  tbe  Beport,  wid 
that  the  Gift  over  to  Mib.  JKmcl,  was  not  to  take  elFeet  after  tiie  deaths  of 
the  Children  of  Mra.  ChaMB^r^  bat  tor  want  of  aqoh  Children ;  that 
Testator  was  eontemplating  a  Gift  to  persons  who  were  to  stand  in  the  plaee 
of  those  whom  he  intended  originally  to  benefit ;  and  that,  by  the  words : 
^  to  take  as  Tenants  in  Common  and  not  as  Jmi  Tovanti/'  he  ex- 
pressly excluded  a  Joint  tenancy. 
The  YxoB  Ceahobllor: 

Mj  opinion  is  directly  against  the  finding  of  tk#  4M€r,^[H]S  Mmtr 
here  read  the  Bevise,  and  then  proceeded  thoa  :]^^ow  bat  one  subject  is 
ffLvea  throughout.  !Fbe  expression :  for  want  of  s^eb  Issue/'  means 
want  of  Issue  whenerer  that  event  may  happen,  either  by  there  being  no 
Children  originally,  or  by  the  Children  ceasing  to  exist.  ^Diose  words  seein 
to  me  to  create  Cross  Bemaindeis  by  implication  (s). 

Declare  that  the  Children  of  Sirs.  OhoMBer  took  Estates  for  Litb»  as 
Tenants  in  Common,  with  Cross  BemainderB  between  them  for  life,  with 
Beraidndw  to  Mrs.  Mmd  for  Ufe,  with  Bemainder  to  her  Children,  as  Ten- 
ants in  Common  for  Life,  with  Cross  Bemainders  between  them  for  Idfe, 
with  Bemainder  to  2raenMf  C%«i<i{n*  in  Fee :  and  refor  it  back  to  the  Jfks* 
ter  to  review  his  Keport. 


[  '364  ]  'BoaKBB  BoeBfts. 

1883:  i9lU  JSov. — Furdiaser. — LegacUt. 

TetUlw  derifcd  Us  EsUilei  ehaigod  with  Debts  and  LegMiM.    The  Deriaee  mortgaged  tbe 
Estate  to  S.^  nbjecti  ezpnatly,  to  the  Legacies.  A.  luiTing  colled  in  his  Money,  and  tlM 

Devisee  requiring'  a  further  advanee,  tlioy  in  mortgaging  the  Estate  to  B.,  but  not  ex- 
pressly subject  to  tbo  Legacies,  and  B.  is  iufunncd,  falsely,  by  the  Devisee,  that  ^  tbe  I^e- 
gacies  lutd  been  paid.  Held  that  B.  took  tbo  Estate  subject  to  ibo  L^acies. 

Teomas  Booebb,  by  his  Will  dated  the  6th  of  Jnne  1794,  after  direct* 
ittg  that  his  just  Debts,  Faneral  Expenses,  and  the  Chsrges  of  proving  Ids 
Win  should  be  paid  by  his  Executrix  therdnafter  named,  gave,  devised  and 
bequeathed  nnto  Joki^  TeimutM  and  Peter  €hra»awr  all  his  Freehold  Mea* 
suages,  Lands,  Hereditaments  and  Premises  in  the  Parishes  of  WMngtm, 
and  BurffhUl  in  the  County  of  JSar^ordf  together  with  the  Stock,  Crop 
Implements  of  Husbandry,  Household  Goods  and  Fumiturcy  Monies,  and 
Beeurities  for  Money,  and  all  other  the  Personal  Estate,  of  what  nature  or 
hind  soever,  which  he  mig^t  die  possessed  of  or  entitled  onto,  to  hold  unto 

(«)  8«B  Grm  T.  avAsM  ISVm  SIS,  ttrf  17  Ttl.S«. 
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the  said  Jolm  Ywmans  and  Peter  Qravtmry  tbcir  Executoni  and  Adniius- 
tratora,  npon  Trnat  to  permit  and  soficr  bb  Wife,  Elkdbtith  Eog«r%y  to  re- 
ceive the  Rents  and  Profits  of  his  said  Preehold  Estates,  and,  also,  to  have 
the  use  and  eqjojinent  of  all  his  Stock,  Crop,  and  Implements  of  Husband- 
ry,  HoQsebold  Goods  and  Fiimituro,  Beady  Money,  and  Secarities  for  Mo- 
ney, to  enable  her  the  better  to  carry  on  the  Farming  Business  (if  she  ohose 
so  to  do)  for  her  Life,  and,  after  her  decease,  he  gave,  devised  and  be- 
qneathed  tbe  same  and  every  part  thereof,  unto  his  Son,  Thomas  Bagera, 
and  to  his  Heirs  and  Assigns  for  ever,  subjeet  to  the  Fajment  of  oertaia 
pecuniary  Legacies,  which  the  Testator  then  proceeded  to  give ;  and  as  to 
all  the  rest  and  residno  of  bis  said  Estates  and  E^ts,  after  payment  and 
satisfaction  of  the  aforesaid  l&ebts,  Funeral  Expenses,  the  charges  of  prov* 
mg  bis  Will,  and  tbe  Legacies  before  given  and  directed  to  be 
paid  in  manner  'above  mentioned,  he  gave  and  bequeathed  the   [  *d6o  ] 
same  to  his  Son  TUomai  JRoyera,  bis  Heirs  and  Asdgns  for  ever. 
And  he  app(^ted  his  Wife,  HUgabOk  Rot/us,  sole  Ezeeuttix  of  his  ^lU. 
Tbe  Testator  ^ed  on  the  22d  of  May  1798. 

By  LidentareB  of  the  9th  and  10th  of  August  1814,  after  reciting  that 
SUMobeih  BogerM  and  Thoma$  Bogera  had  sold  certain  parts  of  the  Testa- 
tor's Real  Estates,  and,  with  the  Monies  arising  therefrom,  had  paid  off  cer- 
tain Mortgages  for  Terms  of  Years  which  had  been  created  by  the  Testator, 
and  that  they  had  prevailed  on  Joseph  Baker  to  advance  them  500/*,  and  to 
accept  of  a  Mortgage,  not  only  of  the  Freehold,  Fee  Simple  and  Inheritance 
of  the  Ilpreditaments  comprlrjed  in  the  Terma,  but  also  of  all  other  Freehold 
JLands,  and  lIcrcdiLameati  of  tlicrn  ibc  said  Elizabeth  Itogers^  and  Tham<i9 
^(j^/ws  thereinafter  mentioned,  and  aUo  an  Asaignment  of  the  Tetms:  It 
was  v,  itncssed  that,  in  consideration  of  tLu  GUIL^  j  aid,  by  Baker ^  U>  E^M' 
beth  liuyeia  and  Thomas  Rogers^  they  togcihcr  with  John  YwiMM  and 
Peter  Gravenory  conveyed  all  the  Testator's  Real  Estates  remaining  unsold, 
to  Bakery  in  Fee,  subject  to  Redemption  on  repavwciit  of  the  5001.  and 
Interest:  and  the  Mortgagees  assigned  the  Teims  to  A.  Andrews,  in 
Trust  fur  Baker,  his  Heirs  and  Assigns.  In  the  Covenant  against  Incum- 
brances contained  in  the  Release,  the  Legacies  given  by  the  WiU^  and,  the 
Terms  for  Years,  were  excepted. 

JUy  Indentures  of  the  29th  and  30th  of  August  1817,  after  reciting, 
amongst  other  thmga,  that  Baker  \mA  called  iu  the  500?.,  and  that  Elizabeth 
Rogers  and  Tlwmas  Rogers  were  unable  to  pay  the  same,  and  tliat 
they  'having  occasion  for  the  farther  JSum  of  60/.,  had  apj  lie  I  to  [  '366  ] 
John  Holder  to  advance  550/.,  ^Ybich  Holder  had  agreed  to  do  oii 
having  the  Mortgaged  Estate  and  the  Terms  conveyed  and  assigned  to  him  : 
It  was  witnessed  that,  in  consideration  of  tbe  500Z.  advanced  to  Baker,  and 
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1833.— Bogcrs  v.  Rugcra. 

of  50^.  advanced  to  EUzabHh  Boger»  and  Thomas  BogerSf  they  conveyed 
the  Mortgaged  Premises  to  John  Holder  in  Fee,  subject  to  Redemption  on 
rc)  nyment  of  the  650/.  with  Interest :  and  Andrews  assigned  the  Terms  to 
U'iKiam  Charles  Solder,  in  trust  for  John  Holder,  his  Heirs  and  Assigns. 
FAizaheth  Rogers  died  on  the  19th  of  January  1821,  having  appointed  her 
Dau^litc  r  Mary  Rogers,  viXio  was  one  of  the  Legatees  named  in  the  Testa- 
tor's W  ill  J  her  Executrix. 

The  Bill  was  filed,  by  tlic  Legatees,  against  Thomas  Rogers^  Peter 
Gravenor,  John  Holder  and  certain  u'Jic;'  l\;rties,  charging  that  Holder, 
the  time  ^vlicu  (he  Mortgage  was  made  to  iiim,  knew  tliat  the  Legacies  were 
ui»j  aid,  and  il  at  lie  took  the  Mortgage  expressly  charged  with  the  Paymtut 
of  the  Legacies  ■  aud  prat  ing  that  the  Legacies  might  be  raised  and  pjud 
out  of  the  Testator's  Ileal  and  Personal  Estates.  Holder,  in  his  Answer, 
denied  that,  at  the  time  of  the  execution  of  the  Mortgage  to  him,  he  knew 
or  believed  that  the  Legacies  were  not  provided  for  :  on  the  contrary,  he 
said  that  iie  was  informed,  by  Elizabeth  and  Thomas  Rogers,  that  all  the 
Legacies  had  been  provided  for  out  of  the  Testator's  Personal  Estate  and 
by  the  Monies  raised  by  the  Mortgage  then  transferred  to  him,  and  by  the 
before-mentioned  Sales  of  parts  of  the  Testator's  Real  Estates  :  that  the 
Sums  raised  by  such  Sales  and  Mortgage,  exceeded,  in  amount,  the  Lega- 
cies and  the  Testator's  Debts,  including  his  Debts  by  Mortgage: 
[  '368  J  and  he  submitted  "that  the  Estates  having  paid  and  contributed 
the  full  amount  of  the  Charges  thereon,  were  discharged  from  the 
Legacies,  and  were  not  then  liable,  in  his  hands,  to  pay  the  same. 

The  AUoruey- general  and  Mr.  Whkmarsh  for  the  Plaintiff-^,  said  that,  as 
Holder  was  a  Purchaser  from  Maker,  he  took  with  express  Notice  that  the 
Legacies  remained  unpaid. 

Mr.  rep,;s  and  Mr.  R.  Roupell,  for  the  Defendant  Holder,  said  that  the 
Mortgage  made  to  Hoidtr,  was  an  entirely  new  transaction;  that  he  dealfc 
with  £lizabcth  and  Thomas  Rogers,  and  advanced  them  more  money  than 
was  duo  io  Baker,  and  took  from  them  a  new  Security  ;  that  the  Release  of 
1817  contained  no  exception  of  Legacies,  but,  on  the  contrary,  Holder  waa 
assured  that  all  the  Lcc^aclcs  had  been  provided  fer;  that,  where  a  Tnisfc  is 
created  for  i)ayment  of  Ijebta  as  well  as  Legacies,  a  Purchaser  is  not  bound 
to  see  to  the  ap|  licatlon  of  his  Money,  aoless  fraodolent  collusion  is  ehowD. 
Rogers  v.  SkilUcorne  (a). 

Mr.  Wakefield^lluBeOeUmd^m,  W?»itmardi,  jun.,  appeared  for  other 

Parties. 

The  ViCE-CnANCLLLOR  : 

Bj  the  Deeds  of  lbl7,  no  Interest  was  comjed  in  any  Landa  except 

(a)  AaU  IW 
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ihoBe  the  legal  Eatote  in  whieh  vas  In  Bak$r,  He,  by  the  Deeds  of  1814, 

took  a  Mortgage  subject  to  the  Legaeiea.  It  may  be  trae  that, 

when  Molder  took  a  Transfer  of  that  Mortgage,  be  made  ^Inquiry   [  *308  ] 

whether  the  Leg^iea  were  paid,  and  was  misinfiormed  by  EUza- 

bith  RogerB  and  Thomas  Moger$.   It  is  recited,  in  the  Eelease  of  1817, 

that  Bidter  had  called  in  bis  Money,  and  that  Application  was  made,  to 

Molder^  to  advance  that  Sam  and  also  a  farther  Snm ;  and  he  takes  a  Coo- 

Teyance,  by  one  Deed  and  by  one  granting  part,  in  which  Baker  conveysy 

and  EUtahdh  and  Thmna»  BogerB  release  and  confirm :  and  therefore,  the 

Estate  passed  to^bim  subject  to  the  Legacies ;  for,  on  the  face  of  his  Convey* 

auce,  it  appears  that  he  took  the  same  Estate  as  Baker  bad  (6). 


Rattenburt  tr.  FSNTOir. 

1833  :  21st  Nor. — PrdKfiiDti^CbmmtMoR  to  examine  Witnesscf.—Nnv  orders. 
PlaintitT  nl  tiiincti  an  Onler  Tor  n  romnii«sion,  but  diJ  not  take  it  ont :  Held  that,  tmder  tbO 
17th  Order  of  1831,  the  Ddeadtiui  was  euuilcd  to  take  oat  a  Conmiissiaxu 

Tni  Plaihiiil  illcd  a  Replication  on  the  11th  of  July,  and,  on  the  follow- 

ing  day,  obt^ilncd  an  order  fur  a  Commission  to  examine  Witnesses,  bat  did 
not  take  it  out.  On  the  Tlli  of  November,  the  Plaintiff  entered  a  Role  to 
produce  Witnesses,  and,  on  the  18lh,  Ic  entered  the  Rule  to  pass  Pablica" 
tion.  The  Defendant  had  Witnesses  to  examine  in  the  Country  ;  and,  by 
the  iiule  given  by  the  Plaintiff  on  the  18th,  Publication  wuld  pass  on  the 
25th,  unless  the  Defendant  enlarged  it  by  suing  out  a  Commission  nnder  the 
17th  Order  of 

Sir  F.  Sugdin,  for  the  Defendant,  now  moved  for  a  Commission. 
The  Vice-Chanceibr  held  the  Case  to  be  within  the  17th  Order  and  grant- 
ed  the  Motion. 

(6)  See  Watkins  r.  C3uek,  S  «m.  *  8t«'      i       JWbiiWi  r.Knmttt,  port. 


•AfiaiON  V,  MiLHB*  [  '369  ] 

1S3S :  24tli  Nov.  and  8d  Dtc.—Mrrtgage.^RedmptiM^LatgA  9f  2ibt. 
Ami.B.  being  MiMd  fai       in  iJght  of  thair  Witm,  of  Two  undirided  Fourth  Pnrts  of  an 
Bltatc,8ubjecttoaMortgifBlwmJoiaed,inl7S4,  with  the  Owner  of  the  other  Mo.ciy,  in 

converin-  the  Estate,  by  Lease  and  Release,  but  without  a  Fine,  to  a  ^"^^^^ 

tb8  Mortgage  was  paid  off,  and  the  Term  awigncd  to  attend.   Tl»  Pottti««r,  Mia  Owie 
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claimingr  nn(l<*r  him,  hml  hern  in  possession  from  tbc  date  of  the  Conveyance.  A.'s  Wife 
6un-ivo«j  him,  and  died  in  1825,  leaving  one  of  the  Plmntifi^i  her  Heir.  li't  Wife  died  in 
1818^  leaving  the  other  Plaintiff  her  Heir.  B,  died  in  1826.  In  1830  the  naintifft  bronghi 
■o  S^ecttMiit,  hnt  were  nonsnited  by  the  Dcftndnnii  letting  up  the  Term  In  lesi  they 
filed  a  Bill  to  redeem,  which  wjin  r!t<«mi^>e(!,  on  aceomil  of  the  length  of  poeiMtion  \ij  tho 
Defendents  and  ihote  ander  whom  they  claimed. 

In  178S,  Betti/  Penn  and  JantM  Eyre  were  seised  in  Fee,  as  Tenants  in 
Common,  of  equal  Moieties  of  an  Estate  in  Laneanhire^  subject  to  a  Term 
of  1,000 jears,  which,  in  1754,  became  vested  in  Sarah  BeUamtf,  for  secmr- 
ing  600/.  and  Interest 

Betfy  Penn  died  in  1788,  leaving  her  Daughters,  BmRoih^  the  Wife,  of 
JamM  Anhion^  and' JTrtfitcet,  the  Wife  of  Samuel  A^torty  her  Co-heirs. 

By  Indentures  of  Lease  and  Release,  dated  the  22d  and  28d  of  January 
Jamei  Ilyre,  JamiB  AMldon,  and  Hannah,  his  Wife,  and  SamuH 
Athton  and  Franeety  his  Wife,  iu  consideration  of  9601.,  conveyed  the 
Estate,  to  John  MUnty  the  Grandfather  of  the  Defendants,  in  Fee ;  and 
Sarah  JBeUamy,  having  received  her  Principal  and  Interest  out  of  the  Pur- 
chase-money, assigned  the  Term  to  JEKniy  Banrford,  in  Trust,  for  MUm^ 
his  Heirs  and  Assigns,  and  to  attend  the  IiAeritance.   The  Release  oob- 
tained  a  Covenant,  on  the  part  of  Jamet  Athton  and  JBbmah  his  Wife,  and 
Siimuel  AthUm  and  Dranee*  his  Wife,  to  levy  a  Fine  of  the  Es* 
[  *870  ]   tate  to  Milne  in  Fee :  *it  did  not,  however,  appear  that  the  Fine 
was  ever  levied ;  but  Jame»  and  Samud  AthUn  executed  to 
Milne  a  Bond  dated  the  28d  of  January  1784,  for  indemnifying  him  against 
any  Claim  to  be  made,  upon  the  Estate,  by  their  rospeotive  Wives,  in  re- 
spect of  Dower  or  otherwise. 

Milne  and  those  claiming  under  him,  had  been  in  possession  of  the  Es> 
tate  ever  since  the  execution  of  the  Release.  He  died  iu  1802,  intestate, 
leaving  JSdmvnd  Milne  his  eldest  Son  and  Heir^t-law.  In  1808  Edmund 
Milne  conveyed  the  Estate  to  John  SSlne,  the  Father  <^  the  Defendants, 
in  Fee.  In  1819  John  Milne^  the  Father,  died,  having  devised  the  Estate 
to  the  Defendants  in  Fee. 

Jamee  AMm  died  in  1796,  leaving  his  Wife,  who  afterwards  married 
ChaHet  Qarlieky  surviving.  She  survived  her  second  Husband  and  died, 
intesUte,  in  Au;;ust  1826,  leaving  the  Ptamtiff,  James  ^Is/ifon,  her  eldest 
Son  and  Heir.  Frances  Aehion  died  in  September  1818,  leaving  her  Hus. 
band,  and  the  Plaintiff,  Samad  Addon,  her  eldest  Son  and  Heir  her  surviv- 
ing. Samud  AdOion,  the  Father,  died  in  1826. 

Xa  1880  the  Platntifls  brought  an  Ejectment  against  the  Defendants,  to 
recover  poeseesion  of  the  Estate.  At  the  Trial,  which  took  place  in  August 
1880,  the  Defendants  set  up  the  Assigmnent  of  January  1784 ;  in  ooDse. 
quenca  of  which  tho  Plaintiffii  were  nonsuited, 
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Batitfcrdf  havrng  ditd  intestate,  and  no  perwn  having  taken  oot  Adninia- 
tration  to  him,  the  Plaintifia  applied  for  Letters  of  Admiiustratbn  to  his  Es- 
tate in  respect  of  the  Term,  but  withont  sneeess,  owing  to  the 
^Defendants  refnsing  to  produce  the  Assignment  of  Jannarjr   [*371  ] 
1784. 

The  Bill,  which  was  filed  in  January  1881,  charged  the  Defendants, 
James  and  t^o/kn  J&2fis,  with  acting  in  concert  with  the  other  Defendant, 
Ahraham  JliAie,  the  Personal  Xtepresentative  of  John  Jfi7fi«,  the  Grand* 
father,  and  that  the  two  firstnamed  Defendants  were  entitled  to  an  undivided 
Moiety  only  of  the  Estate ;  for  that  I^rancet  AiMon  and  Mcmmih  Q-arlick 
did  not  levy  any  Fine  of  the  Estate,  or  do  any  act  to  pass  their  Interest 
therein  dnrlng  their  Covertares ;  that  JVahms  Aditon  died  jn  her  Husband's 
Lifetime,  and  thai  StmtuiK  Garliek  did  not,  dnring  the  interval  between 
her  two  Marriagca,  nor  after  the  Death  of  her  second  Husband,  make  any 
Conveyance  or  Assarance  of  the  Estate  to  the  Defendants,  James  and  John 
MUnif  or  to  any  Person  under  whom  they  claimed ;  that  the  Conveyance  of 
January  1784,  was  made  when  France*  and  Mmmah  Aihton  were  under 
Coverture ;  that,  as  to  the  Moiety  of  the  Estate  claimed  by  the  PlaintifBi, 
the  possession  of  the  Defendants,  Jamet  and  John  MUnOy  and  those  under 
whom  they  claimed,  was  lavrful  as  to  one-half  of  such  Moiety,  up  to  the 
Death  of  jSSsmuei  Athlon  in  May  1826 ;  and  that,  although  such  Possession, 
aa  to  the  other  half  of  such  Moletj,  ceased  to  be  lawful  on  the  Death  of 
James  Athiton  the  Elder,  in  September  1796,  yet,  inasmuch  as  the  Posses- 
non  by  John  MUne  the  Grandfather,  was  originally  lawful,  there  was  not 
any  actual  Disseisin,  by  him  or  those  claimmg  under  him,  of  JSTaiiiiaA  GarUd^i 
half  of  such  Moiety. 

The  Bill  prayed  that  an  Account  might  be  taken  of  what,  if  any- 
thing, was  due  upon  the  Security  of  the  Mortgaged  ^Premises,   [  '372  ] 
to  the  Estate  of  John  iUtMs,  the  Grandfather,  the  Plaintiffii  be- 
ing ready  to  pay  one  Moiety  of  what  should  be  found  due ;  that  an  Account 
might  be  taken  of  the  Bents  of  the  Estate  received  by  John  MUne,  the 
Grand&fher,  and  that  the  ssme  might  be  answered  out  of  bis  Estate  possess 
ed  by  Abraham  MUne  ;  that  the  Estate  might  be  divided  between  the  Plain- 
til&  and  tho  Defendants,  Jamet  and  John  Mine,  and  that  a  Writ  of  Parti- 
tion might  issue  for  that  purpose ;  that  Abraham  MUne  might  assign  to  the 
Plaintiffs,  or  as  they  should  direct,  one  Moiety  of  the  Estate,  for  the  resi- 
due of  the  term  of  1,000  years,  and  that  the  Defendants,  James  and  John 
Milne,  might  be  decreed  to  deliver  up  to  the  Plaintifi  die  Possession  of  such 
T^Ioiety,  and  that  the  Title  Deeds  might  be  secured  for  the  benefit  of  the 
Parties  entitled  thereto :  or,  in  case  the  Court  should  be  of  opinion  that  the 
PlamtiSa  ought  to  bring  an  Ejectment  to  recover  Possession  of  their  Moietsy 
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of  the  Estate)  then  that  the  Defendants  might  be  restrained  from  setting  np 
the  term  of  1,000  years,  or  anj  other  outstanding  Term^  so  as  to  pre?ent  a 
fair  trial,  of  the  Ejectment ;  and  that  an  Account  might  be  taken  of  the 
Bents  received  by  the  Defendants,  Jamet  and  John  Minef  and  that  they 
miglit  pay  one  Moiety  thereof  to  the  Platntiflfo. 

The  Defendants,  Jamts  and  John  MUku^  by  their  Answer  submitted  that 
a  good  and  indefeasible  Title  to  a  Moiety  of  the  Estate  wss  acquired  by 
them  from  Jarne^  Ejfre^  and  that,  if  Jamt9  Atkton  the  Elder  and  Samud 
Athion  the  Elder  were  seised  of  the  other  Moiety  in  the  Big^t  of  their 
Wives,  the  Conveyance  of  1784  passed  a  Fee  voidable  by  Entry,  and  that 
the  same,  togot&er  with  the  subsequent  Entry  of  John  IBlne  the  Giand* 
father,  operated  as  an  actnsl  Dissdsin  as  to  that  Moiety,  or 
[  *d78  ]  *that  the  subsequent  Entries  of  the  Parties  olainung  wider  him, 
operated  In  that  manner.  And  the  Defendants  insisted  on  the 
Indentures  of  Jannaiy  1784,  and  also  upon  tiie  Statute  of  Limitations  and 
the  length  of  time  which  had  elapsed  sinoe  January  1784,  and  also  since  the 
alleged  Title  of  the  Plaanti&  was  supposed  to  have  aecmed,  in  Bar  to  the 
Bill  and  the  relief  thereby  sought,  as  &r  as  they  were  respeotively  appUeib- 
ble  thereto,  and  in  the  same  manner  as  if  they  had  pleaded  or  demurred  to 
the  Bin ;  and  they  submitted  that,  if  either  of  the  Plahitiffi»  was  entitled  to 
any  Share  of  the  Estate,  the  Defendants  were  entitled  to  a  Idon  for  a  liho 
Share  of  the  Mortgage  sum  of  5002.  and  the  Interest  thereof. 

Sir  £.  Sugdm  and  Mr.  Aof ,  for  the  Plaintiffs  : 

The  Possession  of  the  Defendants  \vas  originally  ]a\?ful;  and,  therefore, 
they  never  can  say  that  they  are  Disseisors.  The  question  is,  what  Estate 
passed  by  the  Conveyance  of  1784  ?  As  no  Fine  was  levied,  the  Husbands 
conveyed  only  their  Interest  in  their  Marital  Right  and  as  Tenants  by  the 
Curtesy.  The  Persons  who  acquired  the  Interest  of  the  Husbands,  stood 
in  their  situation,  and  were  bound  to  keep  down  ti;c  LiLcicst  of  ihe  Money 
due  on  the  Mortgage.    Corbeit  v.  Barker  (a).    /Siunutl  who  was 

Tenant  by  the  Curtesy  of  one  Fourth  ui' the  Estate,  did  not  die  till  182u  ;  and, 
therefore,  the  Title  oi  the  I'luiatifii  to  that  portion  of  the  Estate,  did  not 
commence  till  thiit  time.    Besides,  there  was  a  Tenancy  in  Common  ;  and 
the  possesoioti  of  one  Tenant  in  Common,  can  never  be  adverse 
[        ]    to  the  other  Tenant  in  Common  ;  for  the  possesoion  of  the  "one, 
is  the  possession  of  the  other.    Reading  v.  Roytton  {b^.  On 
the  trial  of  the  Ejectment,  the  Defendants  did  not  rely  on  Adverse  Posses* 
sion,  but  on  the  Term. 

Mr.  Pep^9  and  Mr.  Walker ,  for  the  Defendants: 

(e)  1  AatL  13S;  and  8  Ami.  759.  (A) 8«Ue  MS. 


Digitized  by  Google 


CASES  IN  CHANCERY, 


876 


Jamn  AuMon  died  in  1796 ;  and  Smnah  AMhUm  beiogthen  diBcoTerto, 
her  Title  to  one  Fourth  of  the  Estate  accrued.  It  is  tme  that  she  married 
again ;  bat  that  is  immaterial ;  for  the  time  had  begun  to  run  against  her; 
80  that  the  Defendants  and  those  under  whom  they  claim,  have  been  holding 
adverselj  to  Hannah  and  those  who  claim  under  her,  ever  since  1796. 
And,  if  there  is  a  good  Defence  against  one  Co'Plaintiff,  there  is  an  end  of 
the  question.  If  the  Plaintiff  who  claims  through  Eanncih^  is  not  entitled 
to  relief,  the  other  Oo>PIaintiff  cannot  have  any  relief.   l)o$  v.  Proiter  (c). 

The  relief  which  the  Plaintiffs  ask,  is,  first,  to  redeem,  and,  next,  to  pre- 
vent the  setting  up  of  the  Term.  The  Court  will  not  allow  of  Redemptioo, 
unless  a  clear  Title  to  redeem  be  shown.  The  time  that  has  elapsed,  is  a 
bar  to  both  species  of  relief.  If  Joh»  JUibu  the  Grandfather  was  Tenant 
by  Sufferance,  it  is  quite  clear  that,  on  his  death  in  1892,  his  Heir  acquir- 
ed an  Estate  in  Fee  by  Dissei^n :  and,  if  the  Possession  became  adverse  in 
1802,  the  PlaintiK,  or  those  under  whom  thoy  claim,  ought  to  have  perfer- 
red  their  Claim  in  or  before  1822.  But  we  go  further  and  say  that  a  Con- 
veyance by  a  Husband  and  Wife  seised  in  right  of  the  Wife,  passes  a  Fee 
defeasible  by  the  Entry  ofjthe  Wife.  Before  the  Statute  32  Hen.  8 
C.  28,  such  a  Conveyance  would  have  worked  'i\  Discontinuance.  [  *Z15  ] 
That  Statute  converted  the  right  of  Action  into  a  riL;ht  of  Entry. 

[The  VlCECiiA^ctLLOii: — Have  you  any  authoiity  for  what  ^ou  stated  ? 
it  is  new  to  me.] 

A  Lease,  by  a  Husband,  of  his  "Wife's  Lands  extending  beyond  his  Life, 
is  voidable  by  the  AVifo  after  his  death,  but  not  void.    Doe  v.  Wcllcr  (d). 

Hannah  Atsh(on  became  discovertc  in  179C>  :  there  has  bceri.  llicrelurc,  a 
clear  Adverse  rossessi.n  a:.  1  receipt  of  the  Rents  of  her  share  of  tlse  Es- 
tate, ever  since  laui  :imc.  .V  V^^^y  v.iio  is  under  disability  ut  tlie  tlmo 
"when  the  right  to  redeem  accrues,  must  enforce  ihaL  right  within  10  years 
after  the  disability  has  ceased.  The  Plaintiff,  therefore,  who  claims  under 
HannaJi,  is  clearly  barred  by  length  of  time,  and,  if  one  of  the  Co-Plaintife 
cannot  succeed,  the  other  must  fail.  Belch  v.  Harveif  (^),  Cholmondeley 
V.  Clintun  (/),  CntlJ'i'rt  v.  Crca.^^  'If  the  riaialiHij  are  not  entitled 

to  redeem,  they  cannot  prevent  the  setting  up  of  the  Term. 
Sir  H.  Siigden^  in  reply  : 

In  1784,  the  ABhtons  were  seised  in  Fee,  as  Coparceners,  of  one  undi- 
vided Moiety  of  the  Estate,  and  there  was  an  existing  Mortgage  for  1,000 
years.    The  person?  under  -whom  the  Defendants  claim,  then  purchased; 
and  the  Term  was  assigned  to  a  Trustee,  in  trust  to  attend  the  In- 
heritance.  The  Husbands  professed  *to  convey  the  Fee :  but  an    [*  376  ] 

(e)  1  Cowp.  217.  (d)  7  T.  R.  478.  («)  3  P.  W.  287,  note ;  and  Sogd.  Vend. 

Appefldbc,  He.  15^  ( /)  4  BUgb,  l .  (g)  Ibid.  1 25,  note. 


Digitized  by  Google 


8T7 


CASES  IN  GHAJNOSBT. 


I83S— Aihlon  v.  Mihie. 

innocent  Conveyance  by  Husband  and  Wife  seised  in  right  of  the  Wife, 
will  not  pass  a  voidable  Fee,  but  only  the  interest  of  the  Husband  in 
his  Marital  Right  aui  as  tenant  by  the  Curtesy.  A  Lease  may  be  a  beuefi-  . 
cial  contract  for  the  Wife  ;  and,  therefore,  she  may  accept  it  or  not,  as  she 
pleases.  The  Husbands  were  bound  to  keep  down  the  Interest  on  the  Mort- 
gage, and  might  have  come,  at  anj  time,  to  redeem.  Milney  the  purchaser, 
when  he  entered,  stood  in  the  situation  of  the  Husbands,  and  was  bound  to 
do  the  same  ;  consequently,  the  right  to  redeem  was  kept  open  down  to 
the  dcatU  of  tSamud  AsIUon*  The  very  point  was  decided  in  VorbeU  r. 
Barker. 

As  to  there  having  been  AdTerse  Possession  from  1796 ;  bow  can  the 
Statute  of  Limitations  run,  where  an  undivided  share  is  conveyed  ?  Tbo 
rule  of  Law  is  that  the  right  of  one  Co  Heir^  vill  save  the  right  of  the  other 
Co-Hcir.  There  CUi  be  no  Disseisin  of  one  undivided  Fourth  part,  whilst 
the  right  to  the  other  undivided  Fourth,  exists.  How  can  it  be  said,  with 
reference  to  the  Term,  that  Samud  Athtion  was  entitled  to  redeem ;  but 
that,  as  to  James  Ashton^  the  right  was  gone  ?  The  rigjht  cannot  be  lost  as 
to  one,  whilst  it  remains  as  to  the  other. 

We  have  made  out  a  Title  to  redeem  as  to  a  Moiety  of  the  Estate,  or»  at 
all  events,  as  to  a  Fourth  part  of  it.    The  rule  is  that  a  Stranger  and  ano- 
ther Partj  or  Parties,  who  have  conflicting  dedms,  cannot  be  joined  as 
Co-Plaintifid  (A).    This  Case  does  not  fall  within  that  Bole, 
[  *377  ]   *even  if  one  only  of  the  Go-Plaintifi  shall  be  held  entitled  to  re. 
deem.   Price  v.  Copner  (Q. 
The  Yics-Ceavcbllob: 

In  this  Case  Jamet  Aiikbon  and  his  Wife  were  seised  in  Fee,  in  her  right, 
of  an  undivided  Moiety  of  a  certain  Sstate,  and  SwmA  Athton  and  hia 
Wife,  in  her  right,  were  seised  of  another  undivided  Fourth  part ;  and 
James  JJyre  was  the  owner  of  the  other  Moiety ;  and  the  Entirety  was  sub* 
ject  to  a  Mortg^e  Term  of  1,000  years. 

By  Indentures  of  Lease  and  Belease  of  1784,  all  these  Parties  professed 
to  convey  the  Estate  to  John  JfUM^  for  valuable  consideration.  It  appears 
that  they  were  imperfectly  skilled  m  Conveyancmg ;  for  a  Bond  was  taken 
to  indemnify  the  Purchaser  against  the  Dower  and  other  rights  of  the  Mar^ 
ried  Woman.  The  Term  of  1,000  years  also  was  assigned  to  a  Trustee  to 
attend  the  Inheritance :  but  this  is  not  material  to  the  question  now  before 
me.  The  Title  is  deduced  from  Jtkn  JK^Irs  to  the  Defendants ;  but  nothing 
tnms  on  tho  mode  in  which  that  has  been  done.   Jam€%  AtSUm  died  in  the 

(A)  Sec  Cholmonddfy  v.  ainton,  vbi supra;  lU  Kotg      l^ptAt r, Mouimitt  4Rmi.  SSS; 

aud  Ddondre  v.  Shav^  an/e,  Vol.  IL  p.  SS7. 
(i)  1  Sim.  4  bta.  347. 
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month  of  September  1796  :  lui  Wife  survive!  ]\\m,  and  marrp'  1  ugaiii. 
She  survived  her  second  Husband  and  died  in  1823,  and  JamcR  Ashloru  ^ne 
of  the  Plaintiffs,  is  her  Son.  Frances,  the  Wifo  of  Samuel  Aaldon,  die  I  in 
1818,  and  her  Husband  died  in  182*).  Samuel  jUhton,  tlic  other  Plaintiff, 
is  her  fc?on.  The  Plaintiffs  found  their  rizbt  to  the  reli-f  ?ought  by  the  Bill, 
on  the  alleged  novel  accruer  of  their  Title  :  but  they  are  not  entitled  to 
any  relief,  urdess  they  are  entitled  to  redeem  the  Mortgage 
*Tcrin  :  and,  the  question  is  whether,  because  their  Title  has  ac-  ^  *378  J 
crued  within  20  years,  they  have  a  right  to  that  relief  against  the 
Defendants,  whose  Title  is  founded  on  undisturbed  possession  since  1784. 

It  is  a  settled  Rule  that  a  Court  of  Equity  regards  more  the  antiquity  of* 
possessioD  by  the  Defeadant,  than  the  norel  accruer  of  TiUe  to  the  Plain- 
tiff; and  that  it  will  not  inter&n  againet  a  person  who,  claiming  bj  a  Mort- 
age Title,  baa  been  in  poaecssion  more  than  20  years  without  having  reco^ 
Dised  the  lig^t  to  redeem.  This  Rule  is,  in  a  great  degree,  established  by 
CholTnonddey  v.  Clinton  and  the  Cases  which  are  reported,  by  Mr.  BUffh^ 
to  hare  been  cited  on  the  Appeal  to  the  House  of  Lords. 

The  Oaae  of  Priee  v.  Copntr  haa  been  cited  as  infringing  the  rule.  Bat 
that  Case  aeeiiis  to  me  to  afford  the  atrongeat  evidence  of  the  Rulo :  for,  bjr 
the  Decree  on  the  hearing,  it  waa  referred  to  the  Master  to  inquire  whether 
the  jUrfendmUi  or  theae  nnder  whom  they  claimed,  had,  in  anj  waj,  treated 
their  Title  aa  a  Mortgage  Title,  at  anj  time  witlun  20  years  before  the  filing 
of  the  Bin  (Jb)*  It  hi  clear  that  the  reference  oonld  onljr  have  been  made 
In  order  to  aacertain  whether  the  Defendants  had  placed  themselves  without 
the  benefits  of  the  Rule.  That  Case,  therefore,  ia  a  oonfirmation  of  the 
Bole.  What  aftenrarda  occurred  en  the  Bxeeptkma  ia  immalerial. 

The  aasM  Volume  whidb  «entaioa  tiie  Report  of  Priee  r.  Copner^  contaba 
aho  a  Report  of  Marrieen  7.  SaUim  (Q.    It  appeara,  hj  my 
note  of  that  Oaae,  which  ia  'referred  to  in  the  Report  of  Priee   [  *879  ] 

Cbpfur,  that  6ir  Wm,  Ormt^  in  hia  Judgment,  cited  a  Case 
of  DdRat  T.  Floi/dj  wMch  waa  heard  in  1789.  There  a  Tenant  for  Life  of 
an  Equity  of  Redemption,  permitted  the  Mortgagee  to  enter  into  posaeasion. 
The  Tenant  for  Idfe  £ed  In  1721,  and,  in  1787,  which  wu  more  than  20 
years  after  the  Mortgagee'a  entry  into  possession,  the  Remainder  Man  filed 
his  l>ill  to  redeem  ;  and  it  was  dismissed  with  Costs.  Therefore  this  Rule 
has  prevailed,  uniformly,  except  in  the  Case  lS  Corbeit  v.  Barker* 

In  that  Case  there  was  u  Liecuion  by  -E^re,  Chief  Baron,  and  a  renewal 
of  that  Decision  hy  Macdonald^  Chief  Baron.  There  is  great  force  in  the 
Argument  of  Sir  Samuel  Romilhj  ;  and  I  cannot  but  think  that  the  better 
decbioD  was  reversed.    I  am  not,  however,  left  to  choose  between  the  coa- 


ik)  l8in.A8lB.M7. 


(I)  sod.  471. 
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^ictin<;  Decisions  of  those  Learned  Judges,  because  I  take  the  Rule  to  bo 
establidbed :  and  X  am  of  opiQioa  that  this  Bill  most  b«  dismissed  with  Costs* 


GOODALL  V.  PiCKFOBD. 

A  Motion  to  open  niddin^s  fur  several  Lots  pnrclMMd  hj  dtfleront  PnduHen,  OH  m  edvMM* 

of  a  ccrtuiu  Sum  for  each  Lot,  is  irrcgaliur. 

Mr.  Stinton  moved  to  open  the  Biddmgii  for  eleven  Lots,  purchased  by 
different  Parchasers,  oa  an  advaace  of  a  certain  Sum  for  each  Lot.  He 
cited  WatU  v.  JUartin  (a).  Mr.  Wakefield^  Mr.  Jaeob^  Mr.  Kmderdey, 
Mr.  Grtdteitane^  )nn*  and  Mr.  Gordon  opposed  the  Motion^  on  the  grouad 
that  a  separate  Motion  ought  to  have  been  made  as  to  each  Lot. 
[  *380  ]  *The  Vtct'Cfhanedlor  expressed  his  disapprobatioii  of  the  Case 
eltcd,  and  held  the  objection  valid. 

Motion  refused  with  Costs. 


Bates  V.  Bonnoe*. 

1834 :  ad  KAf^PnKHet.-^Opeiiinff.^l^dmg$. 

An  Estate  wa*  pat  op  to  Mle  in  four  Lots,  nnd  the  Umbcr  <ni  ttch  Lot  was  to  ba  paM  Ibr 
the  rurchascr,  nccordinp  to  a  Valuation  whit  li  hnd  l.ccn  mode.  A.  pnrclinscd  Lot  1  j  tlicotlicr 
I<ots  were  not  sold,  i?.  opened  the  lUddings,  and,  on  tlic  resale,  pnrcliased  Lots  I  and  2,  for 
2,140/.,  and  Lot  3,  at  ,380/.  Tho  Coart  refused  to  open  the  Biddings  for  Lots  1  «nd  2,oa 
tha  appUeation  of  A.,  unless  ho  woutd  adfaace  10  per  ceat.  on  i3ie  price  of  the  Timber  as 
v.-cll  ns  the  Land,  and  wosid  take  Lot  3  (in  case  Zl.  shotild  retire  from  it),  at  the  price  it 
bad  been  &old  for,  in  case  it  should  not  ftttcb  the  same  price  at  tho  re*aalew 

This  was  a  Creditor's  Suit. 

Under  the  Deci'Ce,  tho  Debtor's  Estates  -ncre  put  up  to  Auction  in  four  ■ 
Lots ;  ai\d,  by  Ibc  Conditions  of  Sale,  the  Ti  nbcr  on  each  Lot  was  to  be  paid 
for,  by  the  Piii-clmsets,  according  to  a  A  aluation  pcviously  made. 

Noae  of  the  Lotswas  sold,  except  the  first:  wliich  was  purchased  hy  Bafei 
for  1,500^.  The  Biddings  ivcre  afterwards  opened  by  Bonnor ;  and  tho 
Estates  were  again  put  up  to  Auction.  Bonnor  purchased  Lot?  1  and  2  at 
Suni3  araountin;^  to  2,140/.,  and  Lot  3,  at  380i.  The  valuation  of  the  Tim- 
ber oa  the  two  liiat  Lots,  was  1,1932. 

(«)  4  Bra.  C  C.  •  £r  rt2dte. 
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IS34.— Bates  v.  Bonnor. 

Batct  now  iiioved  to  open  the  Biddings  for  those  two  Lots,  on  an  ad- 
vance of  210/.,  being  nearly  10  per  cent,  on  the  price  of  Lots  \Yiihout  the 
Timber. 

•.Mr.  Kni'jhi  uud  Mr.  WaUoit^  in  support  of  the  Motion.  [  *oSl  ] 

Sir  E.  S;(;/'lr)i,  f  ir  Bonn")\  said  that  the  Biddinirs  ouglit  not 
to  be  opened  cxcej.t  upon  lui  advance  of  10  per  cent,  at  the  least,  upon  the 
j^rrnrrerrate  Suui  IV.r  w\i\c\\  Uio  Lots  and  the  Timber  thereon  had  Ijcca  s.ld: 
that,  as  Bonnor  stated,  in  his  Affidavit,  tliat  he  bid  for  Lot  3  because  he 
bad  purchased  the  oihcr  two  Lot^,  lie  would  be  entitled  to  bo  discharu'ed  ag 
to  that  Lot,  in  case  the  Biddings  should  be  opened  as  to  the  otiicrs  :  Vrix 
\.  Price  (^a)  \  and,  con??efp)ently,  that  Bates  Q\x^t  to  provide  against  an/ 
liOSS  that  might  arise  ou  the  n -sale  of  Lot  3. 

Mr.  Knight,  in  reply,  s  lid  that  the  land  being  the  sole  object  of  competi- 
tion at  the  Sale,  the  advance  ought  to  be  calculated  only  on  the  Sura  for  Avhich 
it  was  sold  :  that,  in  Price  v.  Price  and  Fielder  v.  Fielder        the  Order 
went  no  further  than  to  discharge  the  Purchaser  as  to  tbc  subsec^ucnt  Lots. 
The  Vici:  Chancellor  : 

I  think  that  the  advance  should  be  on  the  Price  of  the  Timber  as  well  as 
the  Land  :  and.  in  order  to  protect  the  Estate  from  the  possibility  of  Loss  if 
Mr.  Bonnor  should  rttiio  from  Lot  3,  as  ho  is  at  Liberty  to  do,  Mr.  Batci 
ouglit  to  take  it  at  380if.,  the  Sum  at  which  it  is  now  sold,  in  case  that  Sura 
should  not  bo  oficted  ibr  it  at  the  re-sale.    If  lie  will  agree  to  this,  and  will 
increase  his  otlL-r  to  ;»']3?.  that  is,  10  per  cent,  on  the  aggregate 
bum  for  wliich  the  Land  and  Timber  *comprised  in  Lots  1  and    £  *3S2  ] 
2,  are  now  sold.  I  think  that  the  Biddings  ought  to  be  opened  on 
his  paving  Mr.  Jionnor  all  costs  incurred  by  him  in  consequence  of  iiis  hav- 
ing purchased  the  Throe  Lots,  and  opened  the  I'.iddings  as  to  Lot  1. 

Bonnor  having  consented  to  oiTer  the  Sum  refiuircd,  the  following  Order 
vras  drawn  up:  Whereupon,  kc.  the  Plaintif]'.  T.  Bates,  hy  his  Counsel 
offering  to  advance  the  Sura  of  3i33/.  on  the  Bidvlinps  for  those  [-arts  of  the 
Estates  in  question  in  this  Cause  which  are  comprised  in  Lots  1  and  2.  and 
of  which  the  Defendant  J.  Bonnor  has  been  reported  il.c  lust  Piu chaser, 
and  uj^on  the  said  Plaintiff  T.  BuIck  paying  to  the  said  Defendant  John 
Bonnor  the  Costs,  Charges  and  Expenses  he  hath  paid  and  been  put  to  by 
reason  of  his  Bidding  fur  and  being  reported  the  Purchaser  of  the  Premises 
couij-rised  in  the  said  Lots  1,  2  and  3,  including  therein  tlie  Costs,  Ciiargea 
and  L.\pcnse3  paid  and  incurred  by  him  upon  his  u{>ening  the  Biddings  for 
Lot  1,  to  be  taxed  ko.:  this  Court  doth  order  that  it  he  referred  lack  to 
the  said  Master  to  allow  of  a  better  Purcha::Jr  of  the  said  Estate  and 
premises  comprised  in  the  said  Lots  Nos.  1  and  2  :  and  it  is  orderc  l  tl.at 
Um  PersoD  or  Persona  vbo  shall  be  allowed  the  beat  Bidder  or  Bidders, 

<a)  1  Sim.  4  Stn*  a«e.  (ft)  Ibid. 
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other  til  an  iLc  said  Plaintiff  T.  Bates,  do,  within  10  Javs',  uuikc  a  dcj  osit, 
after  tliu  rate  ui"  10/.  per  cent.,  on  tacu  rospeciivc  liiddings,  the  >uui  to 
ascertained  by  the  smid  Master^  and  pay  the  same  into  the  liatik.  <huC.  ;  and, 
in  default  of  muklii;^  such  deposit  or  deposits  bv  the  time  aforesaid,  it  is 
ordered  that  the  said  respective  Biddings  be  considered  as  void,  and  that  the 

said  Master  witliout  further  Motion,  re-sell  the  said  Estates  :  And 
[  *388  ]    it  m  ordered  tliat  the  Defendant,  J,  Bonnor,  do  relinquish  'and 

jirive  up  the  Estates  and  Premises  comprised  iu  Lot  No.  3,  of 
ivhicli  the  said  Defen  lant  JuAm  Buiuior  has  been  reported  the  best  Purchaser  : 
.\nd  it  is  ordered  that  it  be  referred  to  the  said  Mmter  to  allow  of  a  better 
Purchaser  of  the  said  Kstates  and  Premises  comprised  in  the  said  Lot  No. 
8:  And  it  is  ordered  I'ua:  the  Person  or  Persons  who  shall  be  allowed  the 
be-t  Bidder  or  Bidders  for  tlie  said  Lot  No.  3,  other  than  the  said  Plaintiff 
T.  BaUSy  if  he  should  become  the  Purchaser  thereof  as  hereinafter  men- 
tioned, do  within  10  days,  make  a  deposit,  &c.  and  pay  the  same  into  the 
Bank,  &c. :  and,  in  default  of  making  such  deposit  l)y  the  time  aforesaid,  it 
is  ordered  that  the  said  Biddings  bo  considered  as  void,  and  that  the  said 
Master  do,  without  further  Motion,  re-sell  the  said  Estate  and  Premises  com- 
prised in  the  said  Lot  No.  3  :  And  in  case,  at  such  resale  of  the  said  Estate 
and  Premises  comprised  in  the  said  Lot  No.  3.  the  Biddings  for  the  same 
shall  not  exceed  the  sum  of  380/.  and  the  Sum  of  60/.  14«.  8^.  for  the 
Timber  thereon,  being  the  Price  at  which  the  said  Defendant  John  Bonnor 
stands  re})ortcd  the  Purchaser,  it  is  ordered  that  the  said  Plaintiff  T.  Bates 
he  considered  as  the  I'urchaser  of  the  Estates  and  Premises  comprised  in 
tlie  said  Lot  No.  ii,  at  the  said  Sum  of  380/.  and  the  Sum  of  60/.  lAs.  Sd. 
for  the  Timber  thereon :  And  it  is  ordered  that  the  Sum  of  200/.  paid  into 
the  Bank  to  the  credit  of  this  Cause,  by  the  said  Defendant  John  Bonnor, 
upon  his  opening  for  the  Biddings  tikC  Lot  1  in  pursuance  of  the  Order  made 
in  this  cause  on  the  2oth  day  of  November  last,  and  now  remaining  on  the 
credit  of  this  Cause,  lo  i  l|  to  the  said  Defendant  J.  Bonnor  ;  and,  for 
tlie  purposes  aforesaid,  the  saiid  Aecoutttaut-general  is  to  draw  on  the  Baak^ 


1W3:  \^\hTicc.—Prnrtice—D(Jkndcait. 

An  attachment  issued  agniuft  n  Defendant  before  the  making  of  a  Motion  bj  kflPQi  bnfc^  afltC. 
terricc  of  ihe  Notice  of  Motion,  will  not  prevent  the  Alotion  being  made. 

B.  Suwni  and  VSx,  OirdUtton$,  Jan.,  ftr  fta  Defimdmt,  Vis. 
JUto^d^  moved  to  disoliarge  en  Ii^ctioii,  Ibr  ine^planty. 
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Mr.  JCnight  and  Mr.  BeMl^  for  the  Plaintiff;  said  that  Mr^.  Lhi/d  was 
m  Contempt,  and,  therefore,  iras  not  entitled  to  more,  except  for  the  pur* 
pose  of  discharging  the  Process  of  Contempt. 

Sir  E.  in  replj,  said  that  the  Attachment  was  issaed  after  the 

Notice  of  Motion  was  served,  and,  therefore,  the  Motion  ought  to  proceed. 

And  The  Viee'OJumedlor  bo  vaM, 


Johnson  v.  Kennett. 

isas:  ICCh  Dee.— /Ww. 

A  TunSmn  tnm  m  DevjMe,  ralijeet  to  Babtt  tad  Ltgfteitt,  it  bound  to  Me  hi!  Uomj  implied 

in  pavmcnt  of  the  Legacies,  if  the  circumstances  of  the  Transaction  afford  EvidcDCt  that 
the  Debts  b«Te  been  jiaida  end  Uut  the  Devisee  ia  dealing  with  the  Estate  as  Owner. 

WiLUAH  Kbunbtt,  bj  his  Win  dated  in  1808,  gave  to  Iris  Wife  an  An- 
nuity of  50/.,  for  her  Life,  and  a  Legacy  of  1000^  to  each  of  his  three 

Ban^ters,  to  be  f  aid  to  them  at  21  or  marriage,  with  Interest  in  the  mean- 
time for  their  Maiiitcnancc  and  Education  ;  and,  subject  thereto,  and  to  the 
Payment  of  Lis  Debts,  Funeral  and  Testamentary  Expenses,  lie  gave  all  his 
Real  and  rcrsonal  Estate  to  his  Son,  Thomas  Kcnnctt,  his 
'Heirs,  Executors,  Administrators  and  Assigns  and  appointed  [  'SSS  ] 
bim  liis  Executor. 

The  Testator  died  in  May  1809,  leaving  Thomas  Kenndt,  Lis  only  Sun 
and  Heir,  and  his  Widow  and  three  Daughters  him  surviving.  Thomas 
Kmnett  proved  the  "Will,  possessed  himself  of  the  Personal  Estate,  and 
entered  into  the  posses^lun  of  the  Real  Estate. 

By  Lease  and  Release,  dated  the  14th  and  15th  of  January  181u,  and 
by  Fine,  ho  and  his  Wife  conveyed  the  Estates  to  n^es  to  bar  Dower,  nnd, 
in  the  course  of  the  same  and  the  two  following  years,  he  sold,  appoin*-  I 
and  couvejc'l  the  Estates,  in  Lots,  to  different  Purchasers,  but  did  not  pay 
01-  make  any  provision  for  the  Annuity  or  Legacies.  Some  of  the  Purchaso 
Deeds  recited  the  Will  (omitting  the  charge  of  Debts),  the  conveyance  to 
uses  to  bar  Dower,  and  that  E£nnelt  had  agreed  to  give  Bonds,  to  the  Pur- 
chasers, to  indemnify  them  against  the  Legacies.  To  some  of  these  Deeds 
the  Widow  was  a  Party,  and  released  her  Annuity  as  to  the  Hereditaments 
therein  compriBed.  Ihe  rest  of  the  Purchase  Deeds  merely  recited  the 
Will  and  the  conveyance  to  usea  to  bar  Dower.  Kennrtt  gave  Bonds  to  all 
the  Purchasers,  The  Bonds  that  accompanied  the  First  Class  of  Deeds,  con- 
tained the  same  recitals  as  those  Deeds,  and  were  conditioned  for  indemni- 
fjing  the  Obligees  agonal  the  Legaeies.   The  other  Bonds  did  not  notiee 
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the  Will,        were  conditioned,  merely,  for  quiet  enjoyment,  froo  from  all 
Incumbrances,  except  the  Rents  and  Services  due  to  the  Lord  of  the  Fee. 
In  182B  T/iomas  Kennett  convejed  and  assigned  all  his  Heal  and  Person* 

al  Estate,  to  a  Trustee  for  hU  Creditors. 
[  'SSS  ]       •The  Bill  was  filed  bj  the  Testator's  Daughters,  t-vo  of  whom 

were  still  Infants,  against  Thomat  Kennett,  the  Tnistec,  for  the 
Crceitors,  the  Purchasers  of  tlie  Instates,  and  the  Widow,  stating  that 
Thomat  Kennett  had  f  i  oved  the  Will  and  p086c?s(  d  the  Personal  Estate, 
and,  thereout,  paid  the  Funeral  and  Testamentary  Expenses  and  Debts,  and 
applied  the  Residue  to  his  own  use ;  that  the  Purchasers  completed  their 
Parchasea  without  inquiring  whether  the  Annuity  and  Legacies  had  been 
pioperl/  secured,  or  in  anjvise  requiring  that  tlie  same  should  be  so  secur- 
ed :  that  they  had  notice  that  the  Annuity  and  Ifegac'ies  were  veil  charged 
on  the  Real  Estates,  and  that  the  same  had  not  been  secured  to  be  paid  by 
Thomad  Kennett,  so  as  to  exonerate  the  Real  Estates  from  the  payment 
thereof;  and  that  they  took  Indemnities,  from  l^mat  Kennett,  against  the 
Annuity  and  Legacies.  The  Bill  prayed  that  the  Will  might  be  established, 
that  the  Annuity  ai^  the  Legacies  might  be  declared  to  be  well  charged 
upon  the  Real  Estates,  and  that  the  Purchasers  might  be  decreed  to  contrib- 
ute, in  proportion  to  the  amount  of  their  respective  Purchases,  towards  the 
payment  of  the  Legacies  and  the  providing  of  a  Fnnd  for  payment  of  the 
Annuity ;  or  that  the  Real  Estates  might  be  sold  for  those  purposes. 

The  Purchasers,  in  their  answer,  said  they  could  not  set  forth  whether 
Thomas  Kennett  had  or  had  not  paid  the  Testator's  Debts  and  Funeral  and 
Testamentary  Expenses  out  of  the  Personal  Estate  and  applied  the  Residue 
to  his  own  use ;  they  admitted  that  they  never  inquired  whether  the  Annui' 
ty  and  Legacies  had  been  properly  secured,  or  required,  before  they  com> 

pieted  their  Purchases,  that  the  same  should  be  so  secured :  and 
[  *387  ]    they  submitted  that  they  were  not  bound  to  see  to  the  'application, 

nor  were  answerable  or  accountable  for  the  misapplication  or 
non-application  of  their  respective  Purchase  Monies :  and  they  admitted 
that,  at  the  time  of  their  respective  purchases,  they  had,  by  the  Will,  but 
not  otherwise,  notice,  and  they  lielieved  that  the  Annuity  and  Leg^ies  were 
well  charged  on  the  Real  Estates,  and  that  the  same  had  not  been,  in  any 
way,  secured  to  be  paid  by  Thmat  KkmuU. 

Sir  E*  Sugdm  anif  Mr.  Boupell^  for  the  PlainttfEi : 
First:  With  respect  to  the  Purchasers  who  took  the  Special  Bonds.  A 
Devise  of  an  Estate  subject  to  Legacies,  is,  in  fact,  ft  Trustee  ;  and  when- 
ever the  Court  sees  Parties  dealing  with  the  Devisee,  not  in  his  character  of 
'  Trastee,  but  as  owner  of  the  Estate,  it  will  fitUow  the  Land.    Watkim  v. 
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Check  {a).  T.  Kenneit^  bj  conveviriL:  the  Estates  to  U30S  to  bar  D  )wor, 
assumed  the  character  of  owner.  No  Fino  wa3  necessary  if  he  sold  uador 
the  Will ;  for  there  could  have  been  no  claim  of  Power  if  he  soil  as  Tni<3- 
tee.  The  Purciiasors  took  Bonds  of  Indemnity  against  the  Legacies  ;  and, 
\n  their  Answer,  thej  state  their  belief  that  the  Legacies  had  not  boea  se- 
cured to  bo  paid  by  T.  Kennett. 

Mr.  Pepys  and  Mr.  Wratf^  for  tbe  Purchasers : 

Tlie  Purchasers  arc  protected  by  the  charge  of  Debts.  T.  Kennett  was 
the  owner  of  the  Estate,  subject  to  tl'.e  charges.  lie  had  a  right  to 
deal  with  it;  and  ho  has  dealt  with  it  so  as  to  make  a  diff.'reat  mode 
of  Conveyance  necessary.  How  docs  that  circumstance  show- 
that  he  did  not  intend  to  sell  for  payment  of  the  Debts  ?  'The  [  •388  ] 
Purchasers  state,  in  their  Answer,  tliat  thejr  CftQUOt  set  forth 
whether  or  not  the  Debts  liavc  been  paid. 

[Tho  Vice  CiiAKcELLOu : — There  is  an  admission  that  they  knew  the 
Legacies  were  unpaid,  but  there  is  no  statement  that  they  knew  the  Debts 
were  paid.] 

There  is  an  absence  of  all  proof  as  to  tho  Debts.  Is  tho  circumstance 
of  the  Devisee  bavin;;  changed  the  nature  of  his  Estate,  to  depriTe  the  Pur- 
chasers of  the  protection  of  tho  charge  of  Debts  ?  Whatetrer  a  Devisee  may 
do  with  his  Estate,  his  duty  to  Parties  who  have  a  prior  claim,  cannot  be 
altered.  Watkins  v.  CAeeA;  decides, merely,  that,  where  a  Party  lends  him- 
self to  a  Breach  of  Trust  for  his  own  benefit,  he  sliall  be  liable.  Here  tho 
Purchasers  bad  no  knowledge  of  any  Breach  of  Trust,  or  of  any  intentioa 
to  commit  a  Breach  of  Trust.  The  Bonds  assume  that  the  Party  who  re- 
ceived the  Money,  was  to  paj  the  Legacies:  they  were  taken  by  the  Pur- 
chasers €x  ahundanti  cautela» 
The  Yicb-Ciuncellob: 

I  do  not  understand  that  the  Record  is  so  framed  as  to  raise  the  issue 
whether  the  Debts  were  paid  at  the  time  when  the  Estates  were  conveyed 
to  the  Purchasers  But,  if  the  issue  had  been  raised,  I  am  of  opinion 
that  the  form  of  the  Conveyances  and  the  Bonds,  would  be  receivable,  as 
between  the  Purchasers  and  the  PlamtiflSi,  to  show  that,  at  the  time  of  the 
Conveyances,  the  Debts  were  paid.  If  the  Debts  were  not  paid, 
it  was  unnecessary  for  the  Purchssers  to  resort  to  the  'machine-  [  *889  ] 
ry  which  they  have  adopted.  The  form  of  the  Bonds  of  Indem- 
nity shows  that  the  Parties  did  not  think  it  necessary  to  advert  to  the  Debts 
at  alL  Those  Bonds  do  not  notice  the  charge  of  Debts,  but  they  recite  the 
Will  as  if  there  was  no  charge  of  Debts  in  it.  Therefore,  they  aiford  evi- 
dence that  the  Debts  were  paid :  and,  as  between  the  Purchasers  and  Km* 

(a)  ?  ?im      Sta.  199. 

{b)  The  Biii  alleged  thai  T.  KamtU  paid  the  Dcbta  out  of  the  Personal  EitaM. 
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Re/^  I  must  take  it  M  a  transaction  in  which  (he  Purehasefs  WM9  advised 
to  take  the  Bonds  as  an  addidoml  secsritj. 

IndepeodeoUy  of  that,  it  appears,  on  the  fseeof  the  transaction,  thsttha 
Farchasen  were  dealing  with  KemM  as  owner  of  the  Estate  subject  to  the 
Legacies,  and  not  as  a  Person  to  whom  the  Estates  had  been  devised  sabject 
to  the  general  charge  for  Pajment  of  Debts  and  Legacies. 

From  the  form  of  the  Convejances  and  of  the  Bonds  of  Indemnity,  X  am 
of  opinion  that  the  Estates  of  the  Pnrchaseis  mnsl  be  taken  as  anbjeot  to 
the  Legacies. 


Sir  JS»  Sugden  and  Mr.  J2.  Itoupetlt  with  respect  tothe*Pnrehasei8  who 
took  the  General  Bonds,  contended  that  the  same  principle  applied  to  them, 
as  to  other  Parchssers. 

Mr.  Pepys  and  Mr.  Wirojf  ssid  that  ihe  Bonds  for  qniet  enjojrment  free 
from  all  Incumbrances,  were  taken  merelj  as  an  additioDsl  secnrity  to  the 
Covenants  for  the  same  purpose,  and  that,  as  the  taking  of  the  Cove* 
nants  afforded  no  evidence  of  an  intention  to  comnut  a  Fraud 
[  *890  ]   *or  a  Breach  of  Trust,  so  neither  did  the  taking  of  the  Bends. 

The  VlCB^HANCXLLOR : 

The  question  is,  m  what  character  the  Vendor  was  pkeed. 

AU  Uie  Deeds  recite  the  Will,  and  also  toke  notice  of  the  Conveyanea 

and  Fine  of  January  1810 :  that  circumstance  shows  that  Kermett  was  deal* 

ing,  not  as  Devisee  subject  to  the  general  charge  of  Debts  and  Legacies, 

but  as  o^Yne^  of  the  Property. 

The  Will,  as  recited  in  the  Conveyances,  notices  the  cliari:e  of  Legacies  ; 
and  those  Convcyaiu.LS  were  :Lccompanicd  by  General  i>.rids.  i  lu  Djii  Is 
could  huvc  becu  ^ivea  ior  no  other  purpose  than  to  protect  the  i'uicuascis 
from  the  Legacies. 


The  Decree,  as  drawn  up,  referred  it  to  the  Master  to  take  an  account  of 
the  Testator's  Personal  Estate,  not  specifically  bequeathed,  coijo  to  the 
hands  of  Thomas  Ju'iuiett,  and  also  of  the  Dehtu^  Funeral  Expenses  and 
Legacies  and  Annuities  of  the  Testator,  and  directed  that  the  Personal  Es- 
tate should  be  applied  in  payment  of  the  Debts  and  Funeral  Expenses,  in  a 
conrse  of  administration,  and  then  in  payment  of  what  remained  due  on  ac- 
count of  the  Le-rnciea  and  Annuities,  and,  in  case  t!i  •  Personal  Estate 
should  not  be  sufficient  for  the  payment  of  ^^hat  was  due  for  such  Debts, 
Funeral  Expenses  and  Legacies  and  Annuities,  it  was  declared  that  the  Kord 
Estates  comprised  in  the  Will  were  well  charged  with  the  Debts,  and  with 
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tiie  Legacies  and  Asmiilj  gi^m  thereby,  and  that  the  same,  ia 

the  hands  of  the  Defendants  claiming  as  *Parchasers  from  TJuh  [  *  891  ] 

were  then  liable  to  nise  and  pay  what  remained 
dne  in  nspeot  thereof^  or  so  maeh  as  the  Personal  Estate  should  be  insnff  • 
stent  to  pay,* 


Gbaves  V,  Hicks. 

IBM:  ^thVeccmher.^WUl.—CoHstruction.^Ttntmt /or  U/e.-^Pthritgi^Cumulaiict  Ltgth 

Tc»Mtor,  \>j  hia  Will,  giM  tB  Anniiitj  to      Daaglitcr,  oat  of  Cfrtidii  Estatca,  for  her  wtgiUf^ 

rate  uso.  Dy  a  Codicil,  he  gave  her  n  Mf  -  r.-tato,  fur  her  scpamte  lUOi  itt  tbA  Mine  Batfttet. 
Held  ihAt  the  Daaghter  was  cncitlcd  to  the  Life  Estate  otily. 

Teatator  charged  bii  Eatatss  with  ao  Aonuity  fai  finronr  of  bi«  Wire,  and,  mhject  iJierdo^  he  de* 
Tiled  the  Bitatu  ill  strict  •ettlement  AAenrardi,  by  his  WUl  and  Codicib,  bo  charged  the 
Estates  with  scrcral  other  Annuities  to  his  Wife  und  other  persoos.  Held  that  -  the  flii^ 
m«Miii..ncd  Annuity  wm  tlie  i)rimfir_v  charjre  on  the  Estates. 

Testator  devised  an  Estate  to  iiis  Daughter  for  Life,  with  Remainder  to  her  Husband  for  Life, 
and  charged  other  Estates  with  the  payment  of  an  Annuity  to  his  Daughter,  and,  after  her 
death,  with  the  payment  of  an  Annuity  to  her  Husband.  He  then  made  a  Godicll  which,  ia 
effect,  revoked  the  Husband's  life  Estate  in  Remainder.  By  a  subsequent  Codidli  1m  gaTtt 
to  the  Husband,  a  Life  Estate  in  po«fies«ioii  in  t' f'r-^t  Estate,  and  nl*o  an  AnnnitT  in  pos- 
•ession,  tu  tbo  »amo  amount  and  charged  upon  the  same  Estates  as  Uie  former  Annuity. 
Held  that  the  second  Annuity  was  substitoted  for  the  flnu 

JoHH  Hicks,  bjr  his  Will  dated  the  4ih  of  May  1821,  gave  his  Copyhold 
Messuage,  &e.,  called  Plomer  Sill  Souse,  in  the  County  of  Buckt,  unto 
and  to  the  use  of  Tmstees  and  their  Heirs,  in  Trust  for  his  Wife, 
for  her  life  or  widowhood,  or  until  she  should  cease  to  ^reside  [*392] 
therein,  and,  on  her  death,  second  Marriage,  or  ceasing  to  reside 
on  the  Premises,  the  Testator  directed  lus  Trustees  to  stand  seised  (hereof 
npon  the  Trusts  after  declared  of  the  Residue  of  his  Real  Estates :  and  ho 
gaTo  to  the  same  Trustees  and  their  Heirs,  during  the  laves  of  his  Niece 
Frances  MmmUUveniy  and  his  Daughter  Anna  Maria  Mearle^  and  the  lafe 
of  the  SnariTor  of  them,  his  Freehold  Estate  called  2V«ratw{  in  ChmwalU 
in  Trust  to  pay  an  Annuify  of  201,  for  the  separate  nss  of  his  Niece,  for 
her  Life,  and  to  dispose  of  the  residue  of  the  Bents  for  the  separate  use  of 
bis  Daughter,  and,  after  the  death  of  his  Daughter,  but  subject  to  the  An* 
nnity  of  202.,  be  gave  the  Estate  to  her  Children,  as  Tenants  in  Common  in 
Tail,  with  Cross  Remamders  amongst  them  m  Tail,  with  Remainder  to  the 

•  This  Decree  ^n*:  revered  f  v  Lord  Lijndhurst,  C.  ■  bnt,  the  Vte€-Chancfihr's  decision  is 
BtAted  as  an  authority,  in  Sir  E.  Sagden's  Treat,  on  Vendots,  VoU  U.  p.  »9.  it  was  deemed 
advis  ibic  to  report  the  Case. 

Vol.  VI.  8T 
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Ubcs  after  declared  of  the  Bendve  (tf  Ills  Baal  BBtafeas :  and  he  gave  hit 
Manor  of  Braimham  in  the  Oonnty  of  Budb,  woA  all  the  reaidae  of  his 
Eeal  Estates,  subject  neTortbeleas  to  jaoh  charges  and  Inounbranoea  aa 
ahonld,  at  the  time  of  hia  deoeaie,  be  ezialing  and  charge  i  thereon  or  any 
part  thereof  under  or  hy  ?irtne  of  anj  Bfaniago  SetUement  or  otherwise,  to 
the  same  Trustees  and  their  Heirs,  to  the  nse  that  his  Wife  might,  during 
her  indowhood,  receive  thereont  an  Annuitj  of  BOOL  a  year,  and,  wbjuL 
thereto,  to  the  use  of  his  Son  for  Life,  with  Bemainders  to  his  first  and  other 
Sons,  saccessively,  in  Tul  Male,  with  Bemainder  to  theHntont  that  the  Tea- 
totor's  Wife  might  receive,  daring  her  Life  or  widowhood,  a  farther  Annaitj 
of  1002.,  and  that  the  Trastoes  might,  daring  the  toim  of  99  Years,  if  Ua 
Daughter  should  so  long  live,  take  a  Uke  Annuity  of  liiOl,  tn  Trtutfarihe 
separate  use  of  his  Daughter,  with  Remainder  to  his  Grandson,  John 
Oravf  Sy  for  his  Life,  with  Remainders  to  the  first  and  other  Sons 
*393  J  of  John  'Graven,  successively,  lu  laii  Male,  with  aevcrai  lie' 
mainders  over. 

The  Testator,  by  his  first  Codicil,  after  recitin;^  that  his  Son  had  ditJ  uu- 
marricd  and  without  Issue,  since  the  execution  uf  his  Will,  gave  his  Trtravcl 
Estate,  after  the  Death  of  his  Daughter,  to  her  husband,  Francis  HearlCffor 
his  Life,  and,  after  his  Death,  to  the  Uses  to  which  the  same  stood  limited, 
hy  Ilia  Will,  after  the  Death  of  his  Daughter.  Aud  he  charged  his  Manor 
of  Bradenham  and  all  his  other  Rosiduary  Real  Estates  with  the  payment 
of  a  further  Annuity  of  100/.  to  his  Wife,  for  her  Life  or  Widowhood,  in 
addition  to  the  Annuities  charged  thereon,  in  her  favour,  by  his  Will,  and 
which,  as  well  as  all  the  other  provisions  for  her,  he  tl;ereby  ratified  and 
confirmed  :  and  he  charged  the  same  Estates  Aviih  tlic  payment  to  his  Trus- 
tees, during  the  term  of  *J9  years,  if  his  Daughter  aud  her  Husband  or 
either  of  them  should  so  long  live  (a),  of  a  further  Annuity  of  200/.,  upon 
Trust,  during  his  Daughter's  Life,  to  apply  the  same  for  her  separate  use, 
in  addition  to  the  Annuity  of  lOu/.  provided  for  her,  by  hia  Will,  out  of  the 
same  Estates,  and  which  he  thereby  ratified  and  confirmed :  and  he  charged 
the  same  Mtates  with  the  payment,  after  his  Daughter's  Death,  of  an  An- 
nuity of  lOOZ.  to  her  Husband,  JVonoa  MearUf  for  hie  Jjifff  in  addition  to 
the  benefits  thereby  given  to  him. 

The  second  and  third  Codicils  did  not  affect  the  Real  Estates. 
[  •394  ]       "The  Fourth  CodicU  waaas  follows :— "  And  I  do  make  and 
add  this  further  Codicil  to  my  WiU,  hereby  revoking  and  making 
null  and  void  several  of  the  dispositions  heretofore  made  by  me,  in  my  smd 
Will  and  CodLoile,  of  all  my  Fieehold,  Copyhdd  and  Peifonal  Eitate  and 

(«)  It  was  contended  (but  unsucccssluiij;  tlmt,  under  ih^  above  Clfp«c  Mr.  JUtaru  waa  «^ 
titlad  to  aa  Aniiu^  of  SOOI.  tttmc  hti  WiA't  tedi. 
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Effects  of  all  and  every  kiad  and  deseripkioD ;  and,  inatead  and  in  the  place 
of  Buch  De?ifle,  DiBporition  and  Beqnwte  theieof,  I  do  g^ve  and  bequeath 
all  and  everj  mj  Fleeiiold,  Oopjbold  and  Peiaonal  Estate  and  Effeots,  of 
ereij  kind  and  deienption  wliaisoeTer  and  wfaereaooTer  dtnated,  nnto  my 
Banghter,  Anna  Maria  SearU^  for  her  Life,  and,  from  and  after  the  deter- 
ninalion  of  that  Estate,  I  give,  devise  and  beqneath  the  same  nnto  mj 
Grandson,  Mm  Gra»€9f  and  his  Heirs,  in  strict  Entail,  as  in  my  said  Will 
directed."  (The  Testator  then  directed  that  his  Grandson  should  not  he 
put  in  possession  of  his  Estates  until  he  should  attain  the  age  of  81  Years, 
and  that,  in  the  meantime,  Ihe  Rents  should  be  accumulated  for  his  benefit.) 

And,  in  fiulure  of  Issue  of  the  said  John  0rave»^  I  order  that  my  said 
Estates  and  Effects  shall  go  and  descend  as  is  by  my  said  Will  directed. 
And  I  do  ratify  and  confirm  the  Hverai  Anmiiiitt  and  JDonatimu  by  me, 
in  my  said  WUl  and  former  CiKUeiU,  gwen  and  hegueaihed.  And  I  do 
further  give  and  bequeath,  unto  my  dear  Wife,  one  other  Annuity  of  1001., 
to  be  paid  her  in  like  manner  and  yr\ih  the  like  restrictions  as  the  former 
ones  given  her  by  my  said  Will  and  Codicils,  hereby,  in  all  other  respects 
but  what  is  above  mentioned,  confirming  my  said  Will  and  Codicils." 

By  the  Fifth  Codicil,  the  Testator  expressed  his  will  and  meaning  to  be 
that  ^vh;lt  he  had  left  liis  Dan^^hter,  should  be  at  licr  owu  dispo- 
sal, and  iiidcpendent  of  her  'Husband,  and  not  subject  to  his  [  *395  J 
Control,  Debts  or  Creditors,  and  that  any  Lease  or  Appointment 
which  she  might  make  of  his  Estates,  should  be  valid,  and  that  her  Receipt 
fIiouU  be  a  discharge  for  any  Reals  or  Money  paid  to  her,  notwithstanding 
her  coverture.  But,  to  show  his  regard  for  her  Husband,  the  Testator  left 
him  the  Rents  and  Profits  of  his  Estate  of  Trtravel  daring  his  Life,  (sub- 
ject, however,  to  nn  Annuity  of  20?.  to  his  Niece,  Mrs.  Mountstevens^  for 
her  Life,)  and  also  an  Annuity  of  lOO/.  further^  during  his  Life,  out  of  the 
Bradenhajn  Estates.  And  he  gave  and  confirmed,  to  his  Wife,  all  Suras  of 
Monev  which  she  or  he  mi^ht  be  entitled  tmto  ont  cf  the  Effects  of  her  late 
Father,  or  that  any  other  Friend  might  leave  her  ;  nnd  ho  ordered  his  Exe- 
cutors, in  case  she  died  before  him,  to  falfil  her  will  and  disposal  thereof 

(*)• 

On  the  hearing  of  Exceptions  taken  by  the  Plaintiff,  John  Graves,  and 
also  by  the  Defendant,  Mrs.  Sicks,  to  the  Master's  Report  of  the  2l8t  of 
Jone  1833,  and  on  the  Cause  coming  on  for  farther  Directions,  the  follow- 
Ing  Qoestions  were  nused: 

(6)  See  Do€  r.  Bteif,  8  Bing.  47S,  where  the  Will  and  Codicils  arc  more  faUy  stated.  The 
Vice- C^onoe/Zor  considered  that  the  spirit  of  the  Decision  in  the  House  of  Lords  boand  any 
other  Court  that  had  to  decide  npon  any  portion  of  the  Testntor's  Property  that  was  similarly 
drcumstanced  to  the  Plomtr  EtU  Estate  j  and,  therefore,  His  Honor  hold  that  the  tpecijic  Hq' 
qMiti  l»  Mn.  in  lh«  Win  «adSlnt  Slid  Tlifrd  Oo^^ 
Codiefl. 
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First,V/lieiher  Mrs.  JLarle  was  entitled  to  the  Aiiuuities  of  100/.  piovided 
for  her     the  Will  and  first  Codicil,  and  also  to  tbe  Life  Estate  given  to  her 

by  the  Fourth  Codicil : 
[  *ZdQ  }       •Secondly,  Whetlit- r  llie  Annuity  of  300/.  given  to  Mrs.  Hicks 
hy  tlieWill,  was  a  prior  Charge  to  the  several  other  Annmuea 
given  by  the  Will  anJ  Codicils  (c)  : 

And  thirdly,  Whether  ihc  Annuity  of  100/.  given  to  Mr.  Hearle  by  the  . 
Fifth  Codicil,  was  in  addition  to,  or  io  subsitution  fOT  the  Annuity  of  100/. 
given  to  him  by  the  First  Codicil. 

Sir  U.  Sugdtn  and  Mr.  Koe,  for  the  Plaintiff. 

Mr.  Pepi/Sf  Mr.  Beaiui  s  and  Mr.  Patchy  for  the  Defendant,  Mrs.  Jlicks, 

Mr.  Knight  and  Mr.  IVigram^  for  the  Defendants,  Mr.  and  Mrs.  llearle. 

Mr.  Barber  and  Mr.  Wright ,  for  the  Trustees. 
The  Vice-Chancellor  : 

First:  notwithstanding  the  Testator  does,  in  his  Fourth  Codicil,  ratify 
and  confirm  the  several  Annuities  and  Donations  by  him  given  and  bequeath- 
ed in  his  Wdl  and  former  Codicils,  T  cannot  think  that  he  inteu  led  that  Mi's. 
i/ear/c  should  have  the  two  Annuities  which,  by  the  Will  and  First  Codicil, 
are  charged  in  her  favour  on  the  Bradenham  Estates,  end  that  she  should 
take  a  Life  Interest  also  in  the  same  Estates.    For  though  I  ad- 
£  '397  3    mit,  according  to  the  Case  that  has  been  cited  (t/),  that  a  'Person 
may  have  a  Life  Interest  and  also  a  Charge  on  the  same  Lands, 
there  would  be  a  palpable  inconsistency,  in  substance,  (though  not  in  the 
technical  Language  used  by  the  Testator,)  in  giving,  to  Mrs.  Nearh,  a  Life 
Interest  and  also  an  Annuit}'  for  her  separate  uso  out  of  the  same  Estates. 

Secondly :  The  Testator  first  gives  the  Annuity  of  300/.  to  his  Wife, 
and  subject  thereto,"  he  devises  the  Estates  on  which  it  is  charged  tohia 
Son  in  strict  Settlement,  and  then  he  gives  other  Annuities  out  of  the 
fothc  Estates:  I  am,  therefore,  of  opinion,  that  the  Wife's  Annuity  is  a 
primary  charge  to  all  the  other  Annuities  given  by  the  Will  and  Codicils  ; 
but  there  is  no  priority  between  the  Other  Annuities,  and  tbej  muat  all  be 
paid /7an  passu. 

Thirdly :  According  to  the  Decision  in  the  House  of  Lords,  the  effect  of 
the  Fourth  Codicil  was  to  revoke  the  Life  Estate  in  Resiainder  which,  by 
the  First  Codicil,  had  been  given,  to  Mr.  Hearle,  in  the  Treravtl  Estate  (e). 
Supposing  then  that  the  Testator  was  aware  that,  bjr  the  Foarth  Codicil,  he 
had,  of  necessity,  revoked  the  Estate  for  Life  in  Remainder  in  the  Treraod 
Estate  (about  which,  after  what  has  taken  place  in  tbe  House  of  Lords,  I  am 
not  at  liberty  to  saj  there  is  any  donbt),  be  may  ako  ba?e  Bnppoeed  that 

(e)  It  WM  alkgQd  fliat  tke  B«aii  of  the  Estates  were  inanfficient  u>  pa;  the  Aaoaitiei 
Hi  foil. 

(d)  /W*«  T.  Jfit^oO,  18  Vo.  184.         (•)  &•  8  Btafiiie. 
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the  effect  of  the  Fourth  Codicil  might  be  to  destroy  the  Annuity  wbieb,  hj 
the  First  Codicil,  he  had  given,  to  Mr.  MearU^  m  Remainder  after 
the  death  of  hie  Wife  (/) :  and  it  appears  to  me*  that  the  mode  [  *898  ] 
•  in  whieh  be  rented  tbe  Setate  for  life  in  tbe  Tnrav^  Estate 
and  aeceleiated  It,  is  only  to  be  attributed  to  tbe  fact  tbat  he  intended  to 
nndo  what  be  bad  done  by  tbe  Fonrtb  Codicil :  and  tbe  same  intention  most 
be  taken  to  bate  been  in  bis  mind  wben,  by  tbe  Fiftb  Codicil,  be  gives,  to 
Mr*  BearU^  an  Annuity  in  possession  out  of  tbe  Brttdmham  Estates,  be 
baring,  by  tbe  First  Codieil,  given  Mr.  oWe,  oat  of  the  same  Estates* 
only  an  Annuity  in  Bemainder  after  the  deatb  of  bis  Wife.  Therefore,  I 
am  of  opinion  that  tbe  Life  Estate  in  possession  in  the  Trermel  Esf  ate,  and 
tbe  Annuity  m  possession  out  of  tbe  Bradinham  Estates,  were  given,  to 
Bfr.  HearU^  in  fien  of  tbe  Life  Estate  and  Annuity  in  Bemamder  wbieb 
▼ere     on  to  bim  by  tbe  Hisi  Codidl. 


1835  :  I4lh  Jalj. — Mortyagt. — Exoneration. 

A  Fftther  having  agreed  to  secure  a  HuTuge  Portion  for  hit  Danghter,  mortgaged  Part  of  bii 
Estalea  tor  cbal  purpose,  nai  eovcMmtsd  to  pay  the  Money.  Bjr  iiis  WiU,  hediiectsd  Us 

Debts  to  be  paid  first  ont  of  the  ReaidoQ  of  his  Personal  fiUaie,  then,  out  of  his  Money  in 
the  Funds,  and,  lastly,  ont  of  )iU  rPsMnnry  Real  E^tntes.  HeM  that  the  mor^^aged Estate 
was  not  to  be  exonerated,  from  the  Portion,  oat  of  the  Personal  Estate. 

The  Testator^  after  disposing  of  bis  Bradenham  and  otber  residuary 
Estates  in  tbe  manner  stated  ante,  page  892,  gave,  all  his  Money  in 
the  Parliamentary  Stocks  or  Funds  of  Great  Britmn,  to  tbe  Trustees^ 
in  Trust  for  bis  Wife,  dnrmg  ber  life  or  vidowbood,  asd,  after  ber 
death  or  second  Marriage,  in  Trust,  absolutely,  for  tbe  Person  wbo,  under 
bis  Will,  should  tben,  either  as  Tenant  ht  Life  or  in  Tail  Male,  be  in  tbe 
aetual  possesston  of  his  residuary  Real  Estates  tbereinbefore  devised,  or 
entitled  to  the  Bents  and  Profits  thereof :  and  he  disposed,  in  like  manner, 
of  tbe  Household  Goods,  Furniture,  Books,  Prints,  Pictures, 
China,  Glass  and  Plate,  which  should  belong  to  him  at  "the  time  [  •399  ] 
of  his  decease  :  and  he  gav»  all  the  Ready  licy,  Wines, 
Provisions,  Provender,  Live  ujid  Dead  St^ck,  wliich  should  be  m  or  about 
his  Mansion  called  l-kimer  Hill  Iluuae  at  his  deceaae,  and  also  all  the  Ar- 
ticles of  Plate:  brou:^ht  by  his  Wife,  for  her  own  absolute  use  and  benefit: 
And,  as  to  all  the  rest  and  residue  of  his  Personal  Estate  and  Efforts  not 
thereinbefore  specifically  I  cqueathed,  he  gave  the  8ame,'subject  and  charged 
with  the  Payment  of  all  his  jo^t  Debts,  Funeral  and  Testamentary  Expenses 
and  tbe  peooniazy  Legacies  given  by  his  Will,  or  which  he  should  give  by 

( The  XMh  Oodkfl  fvriCM  «d  MI^IHMd  Oe  Ana^ 
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any  Codicil  thereto,  to  his  Son  for  his  own  absolute  use  and  benefit :  Pro- 
vided that,  if  the  residue  of  his  Personal  Estate  should  be  insufficient  to 
answer  all  his  said  Debts,  Funeral  and  Testamentary  Expenses  and  Lega- 
cies, then  he  charged  his  Funded  Property  thereinbefore  bequeathed,  and, 
if  that  should  be  insufficient,  then  the  rAsidae  of  his  Beil  Eatatea  tbereiabt- 
fore  devised,  with  the  Deficiene^* 

By  the  Order  on  further  Directions  of  the  9th  of  Dec«mber  18S^,  it  wit, 
amongst  other  things,  referred  to  the  Master  to  inquire  whether  any  and 
%Yhich  of  the  Mortgage  Debts  or  other  Incumbrances  affecting  the  Testator^s 
Beal  Estates,  constituted  a  Debt  or  Debts  which,  in  the  first  instance,  ought 
to  be  paid  out  of  the  residue  of  the  Tostator^s  Porsooal  Estate,  and,  if  tliat 
Fund  should  be  insufficient,  then  out  of  his  Parliamentary  Stocks  and  Foods: 
and  it  was  declared  that  the  reaidae  of  the  Testator's  Personnd  £«tate  im 
the  primary  Fund  for  the  payment  of  his  Debte,  JPaneial  and  Teetameataiy 

Expenses  and  Legacies,  and  that  his  Parliamentaiy  Stoeks'and 
[  *400  ]  Funds  *were  the  second  Fond  for  ^e  payment  thereof,  and  thai 

the  residue  thereof,  if  any,  nas  a  charge  npon  his  residaarj 
JReal  Estates. 

On  the  6th  of  March  1885,  the  Mmttr  feportei  that,  by  in  IndeBtnie 
dated  the  81st  of  Jannary  1807,  and  made  betireen  the  Testator  of  the  one 
part  and  certain  Tmstees  of  the  other  part,  afUr  reoidng  an  intended  Mar- 
riage betveen  the  Testator's  eldest  Danghter  and  Ckarki  Ore^  Cfrwm, 
and  that,  on  the  Treaty  for  the  Marriage,  the  Testator  had  proposed  and 
agreed  io  setfitrs,  to  Tmstees,  0,000/.,  as  and  for  the  Marriage  Portion  of  Us 
Dan^^tor,  by  a  Mortgage  of  the  Hereditaments  thersinafter  demised,  of  which 
the  Testator  was  seised  in  Feeeimple  in  possession  free  from  Incombrancei,  to 
be  paid,  at  the  end  of  12|X}aIendar  Months  next  after  his  death,  upon  the  Tnnts 
of  an  Indenture  of  Settlement  of  even  date :  It  was  witnessed  that,  in  pursu- 
ance of  the  said  Proposal  and  AgK  men:  of  tltc  Testator,  au  l  in  consideration 
of  the  intended  Marriage,  and  for  aecurati/,  to  the  Trustees,  the  sum  of  G,000?. 
with  Interest  as  after  mentioned,  upon  the  Trusts  of  the  Settlement,  the 
Testator  dtjuiiscd,  to  the  Trustees,  the  Hereditaments  therein  described  (be- 
ing part  of  his  residuary  Real  Estates)  for  1,000  years,  subject  to  a  Provi- 
so for  the  Cesser  of  the  term,  if  the  Heirs,  Executors  or  Administrators  of 
the  Testator  should,  within  12  Calendar  Months  after  his  death,  pay  to  the 
Trustees  6,000/.  with  Interest  at  5/.  per  Cent,  from  his  Death  until  pavment 
thereof;  and  also  if  tlio  Testator  should  pay.  to  the  Trustees,  Interest,  after 
the  like  rate,  on  4,000/.,  from  the  solemnization  of  the  Miniago  up  to  the 
Day  of  bis  Death,  upon  the  Trnsts  of  the  Settlement.  And  the  Testator 
for  himself,  his  Heirs,  Executors  and  Administrntors  covenanted 
.[  *401  J   *with  the  Xrostoes  for  ji^ment  of  the  Fnnoipai  and  loterest 
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pnrsnaDt  to  the  Proviso,  and  entoved  into  tk9  oilier  Govenaato  whieli  am 

usual  Mortgages  of  the  like  natare* 

The  Beetttb  in  the  Settlement  wen  to  fbe  same  effiiot  as  those  in  the 
Mortgage  Deed|  and  thereby  Traata  were  deelaied,  of  the  Principal  and  In* 
tareat  aeeored  by  that  ]>eed«  for  the  benefit  of  the  Teatator'a  Banghter  and 
her  intended  Hoahand,  and  die  Ohtldren  of  the  Marriage* 

The  Marriage  waa  adeaaniied  on  the  dlii  of  Janmuy  1807.  The  Flain<> 
tiff  waa  the  only  Isoe  of  the  Marriage. 

.  The  Miuter  fonnd  that  the  Mortgpige>  Debts  created  by  the  Indenture  of 
the  81st  of  Jannary  1807,  ought  not,  in  the  first  instance,  to  be  paid  out  of 
the  residne  of  the  Teatator'a  Penonsl  Estate,  or,  if  that  Fond  shonld  be  in> 
anflicient,  then  ont  of  the  Testator^a  Parliamentary  Stocks  and  Fnnda ;  bnt 
that  the  Mortgagtd  PremiM  iMre  barged  with  and  n^ett  €md  UtiHU^  m 
ikefint  inUanrnt  toihe  pat^ment  of  tki  6,000l.  <md  Laarut, 

The  Plaintiff  eaoepted  to  the  Report. 
Mr.  Kkidtrd^  and  Mir.  Jtee,  in  support  of  the  Exception. 

!nie  Testator  did  not  create  n  Tnut-tarm  i»  raising  a  Portion  fiur  his: 
Danghter,  bnt  he  mortgaged  his  Estate  to  the  Tmstees,  as  a  secority  for  the 
Debt :  they  migh.t  have  foreclosed  the  Mortgage  ;  but  they  had 
no  •Power,  by  reason  of  any  Trust,  to  raise  the  6,000^.  out  of  [  '402  ] 
the  Estate.  In  the  (  liscs  in  which  the  Court  has  said  that  the 
Real  Estate  shall  not  be  exonerated,  either  there  has  been  no  Covenant  for 
payment  of  the  Money,  or  there  has  been  a  Trust  created  for  raising  it,  or 
the  Party  has  been  settling-  the  whole  of  his  Estate  on  his  Marriage.  LaJi/ 
Covmtry  v.  Lord  C'-'i'cutrij  (a)  ;  Udwards  v.  Freeman  (b)  ,  WiUon  v. 
Lord  Darlhiyion  (c)  ;  Lanoy  v.  The  Duke  of  Athol  {d). 

In  Lechmere  v.  Charlton  (c),  Sir  \V,  Grant  sajs  :  "  It  is  difficult  to  con. 
cei7e  bow  a  man  can  make  himself  a  Debtor  (although,  by  the  same  lostru- 
ment,  he  charges  the  Real  Estate)  without  subjecting  hia  Personal  Assets, 
in  the  first  instance,  to  the  payment  of  the  Debt.  Here  the  Settlor,  cer- 
tainly, makes  hiuisclf  a  Debtor,  by  his  Covenant.'*  So  that,  in  that  Case, 
though  there  v»  aj)  a  Trust  for  raising  the  Money  and  not  a  Mortgage,  yet  Sir 
W.  Grant  inclined  to  think  that  a  debt  was  created.  In  JEx  parte  Diyhtf 
(/),  (which  is  a  Case  that  stands  on  the  same  footing  as  Lady  Coventry 
V.  L^rd  Covfrnfrtf),  Lord  Uldon  says:  ^'  In  general,  if  a  Tenant  for  Life 
with  power  of  charging,  makes  a  charge,  bis  general  Personal  Estate  will 
,  not  bo  liaUe  to  exonerate  the  Land  ;  and,  in  general,  if  he  pays  it  off,  ho 
becomes  an  Incumbrancer  on  his  own  Estate.  Thus,  if  there  be  Tenant 
for  Life  with  power  of  charging,  with  Remainder  to  Iroatees  to  {treserre 

(a)2F.W.a9S.  (b)2P.W.4SB  (c)  2  P.  W.  SS4»  noM. 

(4  Mllk4S4  (f>.l»«Mi  ISS*  if)  IM.  SSflL 
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1803. — Graves  v.  ilu  ks. 

Contingent  Remainders,  with  other  Bemainders  orer,  and  the  Seveiaion  to 
bimaelf ;  if  he  makes  a  Moi^ge,  and  afWrwarda  pajs  it  he 
[  *403  ]  *i8  himself  an  Inonmhraneer  on  the  Estate,  e?en  iriUiont  taking 
an  Assignment*'  Then  his  Lordship  aajs :  **  The  5,000/.  vas 
disposed  of;  that  did  not  remain  as  her  separate  Estate.  If  it  should  ap* 
pear  that  she  had  anj  other  separate  Estate,  the  qnestion  mi^t  be  consid* 
eied.  It  woold  depend  npon  whether  the  Personal  Secnrity  was  meant  to 
be  the  primary  aecnritj,  or  only  collateral."  Therefore  his  Lordship  did 
not  dedde  between  the  Daehess^s  Beal  Estate  and  her  separate  Personal 
Estate. 

In  everj  Case,  where  there  has  been  a  Mortgage  redeemable  bj  the 
Mortgagor  and  n  Covenant  by  him  to  paj  the  Money,  his  Personal  Estate 
has  been  held  liable  to  exonerate  the  land. 

Notwithstanding  the  Testator  devised  his  renduaiy  Real  Estates  snbject, 
expressly,  to  such  Charges  and  Incnmbranoes  as,  at  the  time  of  his  De- 
cease, should  be  existing  and  charged  thereon  by  virtue  of  any  Marriage 
Settlement  or  otherwise,  his  Personal  Estate  is  liable  to  pay  off  the  Mart* 
gtge.   Serle    St.  Etoy  (ff), 

[The  Vicb-CeakcbUiOb  :*»At  the  time  when  the  Testator  ezecnted  the 
Mortr;a^c  Deed,  was  the  6,0002.  his  Debt?  It  appears,  by  the  Recitals  in 
the  Settlement  as  weU  as  in  the  Mortgage  Deed,  that  the  Agreement  was 
to  secure,  not  io  pay  the  6,000/.] 

The  Covenant  created  the  Debt;  there  was  no  antecedent  Debt.  The 
Testator  intended  to  settle  a  som  of  Money  and  to  make  his  Per- 
[  *404  ]   sonal  Estate  liable  *to  pay  it.    Warinff  r.  Ward  (A).   It  is  not 
a  Settlement  of  Lend,  but  of  Money.    Cop*  v.  Cope  (t). 

[The  Yice^Jhakcbixor:— Is  there  any  Case  like  the  present;  in  which 
it  has  been  decided  that  the  money  secured  shall  be  paid  ont  of  the  Person- 
al Estate  ?] 

There  is  no  case  in  which  it  has  been  decided  either  way.  This  Case 
stands  on  the  general  Rnle,  independent  of  any  authority. 

If  there  were  any  donbt  on  die  general  principlo,  the  Will  itself  Is  con- 
clusive. The  Testator,  after  devising  his  residuary  Real  Estates,  bequeaths 
his  Money  in  the  ParUamentarj  Stocks  or  Funds  of  Great  Britain.  That 
is  a  specific  Bequest ;  and  it  is  followed  by  other  speciiic  Bequests.  Then 
the  Testator  bequeaths  tlie  residue  of  his  Personal  Estate  subject  to  the 
payment  of  all  his  just  Debts,  kc.  Then  follows  this  proviso  :  that,  if  the  . 
Residue  of  his  Personal  Knate  should  he  insufficient  to  answer  all  his  Debts, 
&C',  then  he  charged  Lis  Tauded  Property  thereinbeibie  bequeathed,  and, 

is)  a  F.  W.  ass.  (A)  5  Vet.  670,  and  7  T««.  StS.  (t)  S  Saik.  449. 
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if  that  ^lould  be  insufficient,  then  ilie  residue  of  his  Real  Estates  thereinbe- 
fore devised,  with  the  dilicicncj:  so  that  the  residuary  Real  Estates  are  to 
be  only  the  third  Fund  for  payment  of  all  his  Debts.  The  6,000?.  was  con- 
fessedly a  Debt :  it  wa3  created  in  the  same  way  as  a  common  Mortgage 
Debt.  Tlie  Heal  Estates  are  to  be  the  last  Fund  for  tlio  payment  of  Debts. 
Cnn  tlien  the  Court  say  that  the  general  rule  and  the  Testator's  express  di- 
rection, arc  not  to  prevail  ?    Bameivell  v.  Lord  Cmvdor  (A). 

*Mr.  Beames,  Mr.  Paieh  and  Mr.  }\}Md  appeared  in  support  £  *406  ] 
of  the  Report. 

But  The  Vice- Chancellor,  witliout  hearing  them,  said  : 

It  ia  plain  that  the  intention  of  the  parties  was  that  the  Covenant  of  tho 
Father  should  be  auxiliary  only  to  tho  charge  upon  his  Land;  and  that  what 
he  contracted  to  do,  was  to  give  security  for  the  6,000.  Tho  Mortgage 
Deed  recites  that,  upon  the  treaty  for  the  intended  Marriage,  the  said  John 
Hicks  did  propose  and  agree  to  secure  unto  the  said  Robert  Brudtnell^  &c., 
their  Executors,  Administrators  and  Assigns,  6,000/.  sterling,  as  and  for  the 
Marriage  Portion  of  his  said  Daughter,  by  a  Mortgage  of  the  Ileredita* 
nentft  thereinafter  mentioned.  Then  the  Deed  proceeds  to  create  the  Term 
to  secure  the  6,000/.  ;  and  then,  as  a  matter  of  course,  there  is  tho  Cove- 
naot  for  payment  of  that  Sum.  The  recital  in  the  Settlement  taUies  with 
the  recital  in  Che  Mortgage  Deed.  Therefore,  it  is  plain,  on  the  face  of  the 
Instruments,  that  the  intention  iras  thai  the  Father  should  g^ve  Security  on 
his  Land  for  the  6,Q002. ;  and  the  GoTetumt  was,  merely,  a  matter  of  form, 
and  enljr  amiliaiy.  I  admit  that  this  sun  of  6,0002.  was,  in  some  sense,  a 
Debt  Bat  it  was  said  that,  thongh  the  Testator  has  devised  bis  residuary 
Beal  Estates  subject  to  sneh  Charges  and  Inenmbranoes  as  should,  at  the 
time  of  his  decease,  be  existing  and  charged  thereon  bj  Ttrtne  of  any  Mar* 
riage  Settlement  or  otherwise,  those  words  mean  nothmg,  as  the  Beyiseea 
must  talm  the  Estates  sabject  to  ihe  Charges  i  bat  those  words  most  mean- 
scmething  where  the  Testator  had  created  a  Charge  on  his  Estateafor  secnr* 
ing  that  which  was  not  a  Bebt.  In  8€rU  v.  ^  Shy^  the  words 

sabject  to  the  Incnmbrsnces  thereon,"  *were  held  to  mean  [  *406  ] 
nothing,  becanse  the  Charge  bad  been  created  to  secure  a  Debt. 
But  that  was  not  the  case  hero.  Then  the  Testator,  when  he  disposes  of  the 
leridue  of  his  Personal  Estate,  says :  And,  as  to  all  the  rest  and  residue  of 
my  Personal  Estate  and  Effects,  whatsoever  and  wheresoever,  not  hereinbefore 
specifically  bequeathed,  I  give  and  bequeath  the  same,  subject  and  charged 
with  the  payment  of  all  ray  just  Debts."  If  the  words  in  the  preceding 
part  of  the  Will,  which  deviled  the  Estates  subject  to  the  Charges  and  In 
cumbrauces  thereon,  go  tor  nothing,  this  direction  that  his  Personal  Estate 

(ifc)  S  Madd.  4SS. 
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flhall  be  first  applied  for  the  paytnent  of  his  Behto,  most  also  go  for  nothing ; 
as  that  must  be  the  case,  at  all  events,  by  operation  of  Law.  The  whole 
lesiduarj  Clause  shows  that  the  Testator  meant  his  general  Personal  Estate 
to  be  first  applied  in  payment  of  his  Debts,  then  his  Parliamentaiy  Stocks 
and  Funds,  and  then  his  residuary  Real  Estates.   But  the  qnestion  still  is 
what  was  meant  by  this  word  *^  Debts.''  Although  it  Is  perfeetly  true  that 
iho  Covenant,  which  was  merely  aoiiliary,  made  the  6,000^.,  in  a  oertain 
sense,  a  Debt,  yet,  for  the  purpose  of  determining  the  priority,  joa  must 
{consider  whether  it  was  a  Debt  at  the  time  when  the  Security  was  created. 
In      ^.arie  Dii/hi/,  Lord  Mdon  says :  *^  The  cases  of  Exoneration  go  upon 
tlie  ^1  oand  that  the  Money  is  the  Debt  of  the  Person  making  the  Mort* 
gage,  at  the  time.   The  qnesdon  here  is,  whether,  at  the  moment  the  Charge 
was  made,  it  was  a  Personal  Debt  of  The  Duchess's/*   And  the  question 
m  this  Cnse  also  is,  whether,  at  the  time  when  the  Charge  was  created,  it 
was  tlic  Personal  Debt  of  the  party,  for  which  lie  was  making  provision  ;  or 
whether  he  was  not  making  a  security  for  a  bum  for  wliich  lie  gives  tliia 
Covenant  as  an  auxiliary  security  only.    In  Lunot/  v.  T/ie  Duke 
I  *407  ]    of  Atholy  •Lord  Hardwicke,  C.  says :     But  thougli  there  is  this 
Covenant,  it  is  truly  saitl,  by  the  Defendant's  Counsel,  that  the 
Pcrsocal  Assets  are  not  the  original  Fund  charged,  and,  in  that  respect, 
difllrs  from  a  Mortgage  or  any  ether  Incumbrance;  for,  there  being  a 
borrowing  and  a  lending  in  the  case  of  a  Mortgage,  the  Real  Estate  is  con- 
sidered  only  as  a  Pledge  ;  and  the  Personal  Estate,  which  is  the  natural 
Fund,  is  liable  in  the  first  place :  but  this  Rule  has  never  been  carried  so 
far  as  to  extend  it  to  a  Provision  upon  a  Settloinrnt." 
My  opinion  is  that  the  finding  of  the  Matter  is  nght. 

Exception  0Te^roled. 


6abi»nbr  «.  Lachlan, 

ISSS:  I2th  Dec —Bankrupt.^Ordcr  and  Dispotititm. 

iA,  on  bchnir  of  iho  Owner  of  ft  Ship,  cnteicd  Into  a  Charter-party  with  B,  bj  which  B, 
n^  rccd  to  pny  io  A,  00  behalf  of  tbc  owner, »  roruia  Sum  for  tho  IMght  of  the  Sbip^  hj 

Two  Insinlmctus,  one  to  be  paid  on  the  MiUngof  the  Ship,  and  the  otlicr,  on  the  conipic* 
tion  of  the  VoTngf>.  The  Owner  bcin?  indebted  to  C,  ordered,  in  wrilinp,  A.  to  ]>nr  lo  T. 
all  Monies  he  might  receive  under  the  Charier  party}  and,  aecordingly,  A.  paid  o%cr  iha  t%iu 
Instalment  to  C.  Tho  Owner  then  assigned,  hy  Deed,  the  remainder  of  the  Freight  to  C, 
who  pnvc  notice  of  the  Ataigiinicnt  to  A.,  hot  not  to  A  Tho  YtmA  completed  her  Voracr, 
nnd  aftei  wanls  the  Owner  Weano  bonkmpt  Held  tfait  tho rvMiiider  of  tho  Rc^twao 
not  in  hli  order  and  dispMition  at  hb  Boaknipt^. 

In  1831|  Jbkn  3coU  employ  ed  the  Piaintifi^  io  act  ae  his  Agent  in  r^peck 
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of  aome  Ships  of  which  he  was  the  Owoer,  and  JScatt  agreed  that  all  Ad- 
TAneee  to  he  made  hy  the  Plaintiff,  for  eSectiag  lasaranees  on  his  Ships  or 
otherwise  for  the  purposes  thereof,  should  he  secured  bj  a  Blartga of  tlio 
Ships  and  their  Freight.  la  March  1832,  the  Defendant,  LacUan,  a  Ship- 
broker,  on  the  behalf  and  bj  ihe  autfaoritjr  of  SeoU,  entered  into 
•a  Gharterpartj,  with  the  CkmnuasionevB  of  tbe  Navv,  f  )i  the  [  '408  ] 
eonvejanoe  of  Emigrants  to  Fan  J>umin*8  Land,  in  a  Ship  bc- 
lon^ng  to  SeoU  called  Tk*  Prinent  Royal.  The  Charter-party  was  dated 
the  26tih  of  March  1882,  and  was  made  between  two  of  the  Comraissionora 
of  the  Navy,  of  the  one  part,  and  Lachlan  {on  behalf  of  the  Otvntrd  of  the 
Ship}  of  the  other  j  an,  and,  thereby,  Lachlan^  on  behalf  of  the  Owncr5, 
entered  into  certain  Covenants  with  the  Commissioners,  and,  in  cousideratiun 
of  those  Covenants  bs^iug  performed  by  Lachlan  on  behalf  of  the  Owners, 
the  Commissioners,  on  behalf  of  His  Majesty,  agreed  to  pay  to  Lichhw,  an 
behalf  of  the  Owners,  for  tha  Hire  and  Freight  of  the  Ship,  at  th?  rat  *  of 
3^.  13*.  per  Register  Ton,  in  manner  following,  (that  is  to  sav)  one  hair  of 
the  freit^ht  to  be  paid  by  the  Lords  of  the  Treasury,  on  producing  a  certin- 
cate  of  the  Ship  having  sailed  on  her  Voyage,  and  the  remainder  also  hj 
the  Lords  of  the  Treasury,  on  producing  certificates  of  the  number  of  per* 
oons  that  were  embarked  in  England,  having  been  landed  at  RjbarCs  Tncn. 

Tn  April  1832,  the  Plaintiff,  by  ScotCi  direction,  insured  the  Ship  and 
Freight  for  1,800^.,  and  paid  the  Premiums  on  the  Policies  :  and  he  rotainp 
ed  the  Policies  in  his  hands  as  a  seeoritj  for  the  amount  doe  to  him  from 
Scott* 

Seott,  in  order  to  secure  the  repayment  of  some  part  of  the  Advances 
made  bjr  Ae  Plwntiff  for  his  use,  signed  and  gave,  to  the  Plaintiff,  an  Order 
dated  the  25th  of  April  1832,  directing  Laehlm  to  pajr  to  the  order  of  the 
Pbindff,  all  Monies  he  might  receive  on  account  of  the  Ship,  under  her 
then  Charter  to  the  Nary  Board ;  and  the  Phdntiff  deliYered  the  Order  to 

*TJpon  the  sailing  of  the  Ship,  1,100L  became  due  as  one  In-  [  '409  ] 
stalmentof  the  Freight;  and  Xtfoftion  reoeired  that  sum  from 
the  Lords  of  the  Treasury,  and,  with  SeoU*9  printy,  paid  it  to  the  Pkintiff. 
Aftor  the  sailing  of  the  Ship,  the  Plaintiff  continued  to  make  Advances  on 
Scotei  behalf;  and,  in  Aug^t  1882,  a  Balance  of  800^.  was  due,  from 
him,  to  the  Plaintiff.  SeoU  having  delayed  to  give  to  the  Plaintiff  a  Secu- 
rity for  his  Debt,  the  Plaintiff  followed  him  to  Srtlandf  and  sued  out  a  Writ 
for  the  purpose  of  arresting  him  ;  and,  ultimately,  Scoti,  after  considerable 
pressure,  executed  an  Indentore  dated  the  ISth  of  August  1882,  and,  tfaere* 
by,  after  reciting  that  SeoU  was  indebted,  to  the  Plaintiff,  in  800^.,  ScoH 
assigned,  to  the  Plaintiff,  all  the  Freight  and  Earnings  of  the  Ship  which 
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might  become  due  under  the  Gharter-partj,  and  all  Poticiea  of  Insnrance 
then  effected  or  thereafter  to  be  elfeeted,  in  mpeet  thereof  in  Tnmt  to  re< 
tun.  ihereont,  the  8007.,  with  interest  from  the  29th  of  Jalj  then  lasL  On 
the  27th  of  August  1882,  the  Plaintiff  serf  ed  LaMm  with  a  Kotioe  of  tfao 
AssfgDment,  and  desired  him  to  hold  the  res&dne  of  the  Freight  to  become 
due  under  the  Charter  party,  on  his  (the  Plaintiff's)  account. 

In  September  1832,  the  Ship  arrived  at  Vm  DkmmCt  Land. 

On  the  15th  of  January  1833,  Seott  became  Bankropt,  and  the  Defend* 
ants  Bvm  and  others  were  chosen  his  Assignecfl. 

The  800^  BiVH  remaining  due,  the  Bill  was  filed  in  Joljr  1B88, 
[  MIO  ]  stating  that  the  800Z.  and  upwards  due  for  Freight,  *was  then 
payable  by  the  Lords  of  the  Admiraltj  (to  whom  aU  contracts 
entered  into  by  the  Navy  Board  had  been  transferred  by  2  &  8  Will.  4,  C. 
40)  or  by  tlie  Treasury  upon  the  Certificate  or  by  the  direction  of  the  Ad- 
miral ty,  to  Lachlan,  and  that  iho  A<lmir:\Uy  were  willing  to  pay  that  Sum 
to  Lachlan,  or  to  give  him  the  necessary  Certificate  for  receiving  the  same, 
it  being  usual  to  pay  the  Freight  to  the  Person  in  whose  name  the  Charter- 
party  is  made,  and  to  deal  with  such  Person  only:  that  the  Plaintiff  was  en- 
titled, under  UU  Security,  to  receive  the  800/.  due  for  Freight,  but  the  As- 
signees had,  lately,  set  up  a  claim  thereto,  and  had  given  Notice  of  such 
Claim  to  the  Admiralty,  and  required  the  Fund  to  be  paid  to  them.  The 
Bill  prayed  that  the  Plaintiff  might  be  declared  to  bo  entitled,  under  the 
Assignment,  to  receive  the  Sum  due  for  Freight,  that  Lachhin  might  be  de- 
clared to  be  a  Trustee  thereof  for  the  Plaintiff,  and  mii^ht  be  decreed  to 
receive  and  pay  the  same  to  him,  and  that  Lachlan  might  be  restrained  from 
paying  the  same  to  the  Assignees,  and  that  they  might  be  restrained  from 
receiving  or  demanding  the  same,  and,  if  necessary,  that  a  BeceiTer  mi^t 
be  appointed  thereof. 

The  Answer  of  the  Assignees  submitted  that  the  unpaid  Freight  did  not 
pass  by  the  Assignment  to  the  Plaintiff,  for  want  of  Notice  to  the  Partiea  bj 
whom  tlic  same  was  payable,  prior  to  ScoWt  Bankruptcy. 

The  Plaintiff  now  moved  that  LaeJUan  might  be  at  liberty  to  receive  the 
Money  due  for  Freight  under  the  Charter<partjy  from  the  Lords  of  the  Ad- 
miral^ or  the  other  Persons  bj  whom  the  same  might  bo  paja- 
[  *411  ]  ble,  and  might  be  ordered  to  pay  it  into  Court,  or  that  a  *ReeotT< 
er  might  be  appointed  thereof,  and  that  the  other  Defendants 
might  be  restrained  from  receiving  the  same 

Mr.  flight  and  Mr.  Jaeob^  for  the  Plaintiff : 

LaMm  was  the  only  Person  who  conld  recmTO  the  Freight  from  the 
Gommisnoners,  and,  therefore,  he  was  the  only  Ponon  to  whom  the  Kotic^ 
ought  to  have  been  g^ren.  The  Commissipneft  dctit  mth  him:  ho  was  the 


Digitized  by  Google 


CASES  IK  CnANCERT. 


41$ 


ISS&r— Chvdmr  t.  LMUan. 

only  Person  whom  they  knew  ia  the  transaction,    ScotC»  namo  is  not  men- 
tion:<I  in  the  Charter  party.    The  Commissioners  ai^reo  to  pay  the  Freight 
to  Lichlauy  on  behalf  of  tlie  Owners.    The  1,100^.  which  was  payable  un- 
der the  Charter-party  on  the  sailing  of  the  Vessel,  was  pai'l  to  Lachlan^ 
and  he  pai'l  tliat  Sura  to  the  Plaintiff,  nn'ler  tlie  direction  of  Scott.  Lneh- 
Ian  is  not  made  a  Party  to  the  Charter-party  merely  as  Covenr\nte<^,  bnt 
is  the  Person  to  whom  the  Money  is  to  be  paitl.    Consequently  the  Notice 
given  to  him  was  all  that  was  requisite  to  make  him  a  Trustee  for  the 
PlaintifT,  and  to  take  the  Money  out  of  the  order  and  dispositioa  of  the  Baok- 
rnpt.    Shack  v.  AnOwny  (a)  ;  Lefevre  v.  Boylt  {hi), 
Mr.  6r.  lUehards,  for  the  Defendant  Laehlan. 
Mr.  Pepyt  and  ^ir.  Koe,  for  the  Defeadants,  the  Assignees  : 

The  objeci  of  the  Bankrupt  Laws  is  to  prerent  false  Credit  being  gained 
by  supposed  Ownership.  Persons  deaUng  with  8coUy  would  know  that  lus 
Ship  was  let  to  the  Government,  and  would  make  inquiries  and 
learn  'that  800/.  was  due  for  the  Freight  of  it.  If  B.  is  known  [  •412  ] 
to  have  a  Debt  payable  to  him,  it  gives  him  Credit,  though  it 
passes  through  the  hands  of  A*  The  Notice  ought  to  hare  beea  given  to 
lihe  Party  who  owed  the  Money.    Laehlan  did  not  owe  it. 

[The  Vicb-Chancblloe  : — Had  Scott  the  right  to  receive  the  Money 
from  the  Commissioners,  or  only  from  LaMtn^  after  he  had  received  it 
from  the  Commissioners?] 

La^an,  as  Agent  or  Attorney,  made  the  Contract  on  behalf  of  the 
Owner  of  the  Ship. 

[The  YiGfi  Chahcislloe  : — Coald  ^coU  ha?e  recoTered  the  Money,  from 
the  Commissioners,  at  Law^ 

That  is  a  qnestaon  at  Law :  he  might  hare  reoorered  the  Money  in  this 
Coart. 

[The  Yice  Chancelloe: — ^Here  the  question  is  the  right  to  rsceire  the 
Money  from  LacMan.'\ 

If  the  Obligee  in  a  Bond  assigns  the  Debt,  the  Obligor  is  the  Person  to 
whom  Notice  onght  to  be  given ;  and  yet  the  Aangnee  cannot  recover,  ex- 
cept in  the  name  of  the  Obligee.  Here  the  Party  to  reeeire  the  Money, 
and  the  Party  beneficially  entitled  to  it,  are  different  Persons ;  so  that  the 
two  Cases  are  identical. 

The  Authorities  cited  have  nothing  to  do  with  the  present  qnestion. 
Shack  y.  Anthony  merely  decided  that,  in  tiiat  Case,  A»$»mpnt 
could  not  be  maintained.  In  ^Ltfewe  v.  Boyts,  theqaeslion  was   [  *418  ] 
whether  the  Actton  onght  to  hare  been  brought  m  the  names  of 
all  the  Members  cf  the  Company,  or  in  the  names  of  the  Tnistees  who  sign* 

(a)  1  M.  4  a  67a.  (6)  S  Barn.  4  AdoL  877. 
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ed  the  policy  and  paid  the  Monej  dae  oa  it ;  and  it  was  decided  that  tha 
Action  was  properly  brought  in  the  names  of  the  Tmstoes.  Those  Cases 
related  to  the  form  of  Action  only. 

A  sum  of  Money  is  in  the  order  and  disposition  of  the  Party  entitled  to 
it,  although  he  is  not  the  Person  to  receive  it. 

[The  Yicb-Obancbixoh  :*^The  question  is,  is  it  a  Debt,  in  Jaw  or  in 
Equi  t J,  to  Sc^  f  There  are  no  circumstances  stated  which  render  it  equity 
ble  that  SeoU  should  aue  the  OommUwoners.  NoUce  to  them  might  hsYO 
been  necessary,  if  he  could  hare  filed  a  Bill  against  them  for  the  Debt.] 

The  Bill  states  that  Laehlan  entered  into  the  Contraot  on  behalf  of  the 
Owners,  and  that  the  Comiuissioncrs  covenanted  to  pay  the  Money  to  Llni 
on  btl.iiU  of  the  Owners  ;  so  that  it  appeared,  by  tlic  Charter-party,  that 
the  Money  did  nut  belong  to  Laehlan.  If  it  ha  1  been  an  Ai^rcemcnt  and 
not  a  Deed,  the  Cases  cited  show  that  ScoU  might  have  maluLala.-^J  aa  Ac- 
tion for  the  Money  against  the  Commissioners.  If  this  be  a  case  in  which 
Notice  to  the  Commissioners  was  not  requisite,  the  Case  is  altogether  oat 
of  the  Statute.  Under  that  Statute  notice  must  be  given  to  the  Party  who 
is  to  pay  the  Money.  The  Notice  given  to  L'lchlanj  was  Notice  to  ScjU's 
Agent.  If  the  Assignee  of  a  Bond,  gives  Notice  to  the  Obligee,  ho  gires 
it  to  a  Party  who  lias  Notice  already.  If  the  Commissioners,  on 
£  •414]  being  asked  'whether  any  Money  was  duo  from  them  to  Scott^ 
had  answered  that  it  was  due  to  Laehlan  and  not  to  ^oUt^  thej 
would  have  practised  a  gross  Fraud. 

[The  Vicb-Chancellor ; — ^If  Scott  and  Laehlan  had  each  applied  to  the 
Commissioners  for  the  Money,  and  thejr  had  paid  LaMan^  could  ScqU  hare 
in:iintnined  a  Bill  against  them  ?] 

If  the  Commissioners  had  paid  Seott,  LacMan  dearly  couM  not  hare 
maintained  an  Action  against  them  for  the  Money.  The  Plaintiff  has  put 
his  own  construction  on  what  was  the  effect  of  <lie  Charter-party ;  for  he 
took  the  Assignment  of  August  from  SeaU^  without  Za^an  being  s 
Party  to  it. 

We  submit  that  the  Notice  was  not  suflloient  to  intercept  the  payment  of 
the  Fund  to  SooUf  and,  therefore,  that  it  remuned  in  his  order  and  disposi- 
tion at  the  time  of  bis  Banbruptoy* 
The  Vici-Chahcbllor: 

The  Question  raised  by  this  Motion,  is  a  very  dmple  one.  The  whole 
difficulty  seems  to  ha?e  arisen  from  not  sufficiently  attendmg  to  the  Machine- 
ty  of  the  Case. 

The  GommisBbners  of  the  Navy,  for  their  own  Personal  Convenience, 
chose  to  contraot  (as  they  were  at  liberty  to  do>  with  an  Agent,  and  not 
with  ihe  ShipK)wneii  themselTes,  as  it  is  more  easy  to  contraot  with  one 
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1883.— Woodstock  T.  SUmto. 

Peraon  thfto  with  many.  The  effect  of  the  Charter-party  was  that,  irhen 
the  Vessel  had  performed  her  Voyage,  Mr.  Za^lan  would,  at 
Law,  have  a  right  *to  demand  from  the  Commissioners  the  Sum  [  *415  ] 
payable  upon  the  Charter-party,  and  Mr.  Scott  would  have  a 
right  to  receive,  from  Lachlan,  the  Sum  which  the  Commissioners  had  paid 
to  Lachlan  :  and,  unless  there  were  some  special  Circumstances,  Scott  co\i\d 
have  no  right  \s La. ever  lo  lile  a  Bill  agaii  -t  t;ic  Commissioners,  and  ask  that 
they,  in  the  iirst  instance,  should  pay  the  Freight  to  him.  If  a  Bill  had 
been  filed,  representing  that  the  Voyage  had  been  performed,  and  piuj  in^ 
that  the  Commissioners  might  be  ordered  to  pay  the  Money  to  Scott,  the 
Commissioners  might  have,  succesffully,  demurred  to  the  Bill ;  for  they 
would  have  a  right  to  say  that  Lachlan^  their  Covenantee,  was  the  Person 
to  receive  the  Money. 

I  am  willing  to  admit  that  there  might  be  such  a  state  of  Circumstances  as 
woidd  justify  Scott  in  coming  into  Eijuity  against  the  Commissioners :  but 
no  such  Circun-jstonccs  have  yet  arisen.  The  consequence,  therefore,  is 
that  the  Commissioners  are  only  liable,  at  Law,  to  pay  Lachlan :  and,  being 
only  liable,  at  Law,  to  pay  Lachlan,  Scott  couUl  only  assign  that  which  ho 
had  a  riglit  to,  that  is,  a  right  to  receive  the  Freight  from  LacJdan^  when 
Lachlan  liimself  had  received  it.  Therefore,  I  am  of  opinion,  that  Notice 
to  Lachlan  was  quite  sol^cicot  to  put  this  Debt  out  ot  the  order  and  dia> 
posiiion  of  Scott. 

Supposing  tlmt  there  was  any  doubt  upon  the  Question,  which  I  think 
there  is  not,  I  ought  to  grant  the  Motion*. 


•Woodstock  v,  Shiluto.  [  MIG  ] 

1833:  I4lh  Dec  — If7//.—C<)Mrn/c/ion. 

Testator  gave  the  Interest  of  a  Fund  to  his  Wife  for  Life,  and  after  her  death,  to  nuch  of  his  four 
Daughters  as  should  be  Uien  Huing,  in  equal  SharCii,  during  their  respective  lives ;  nndyVom 
«iMf  i|/jtor  tJ»  HtenU  dteeam  ot  hb  Four  Daughters,  ho  gave  one  Voartb  of  the  Capital  to 
Iheir  rotpoctivo  Childreo.  Om  of  the  Dmgbton  died  bofin*  tho  WMow,  Iwrfiig  aChOd* 
Held  that  the  Child  boeoae  onlltled,  ontho  Widow*!  doaiii,  to  have  one  fottcih  of  iho  Capital 
transferred  to  bar. 

WilliahBvakows,  by  his  Will  dated  the  23d  of  Jnlj  1805,  devised  alt 
Ills  Real  Estates  to  his  Wife  and  two  other  persons,  in  Tniat  to  sell  the  lamey 

and  he  directed  the  Monies  arising  therefrom  to  be  added  to  his  Personal 
Estate  and  disposed  of  as  after  mentioned  :  and  be  directed  his  Personal 

*  Affirmed  by  Loid  Aom^Imi,  CL.  OA  tht  gmad  lhtl|  wkiMMr  llwi|i^tM||lltbtb«» 
Um«j  ooght  to  bt  Mcand. 
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18S3.--Wood4tock  T.  Shillito. 

Estate  to  be  eonYerted  into  Monej,  and  then  proceeded  as  follows  :  And 
my  Will  is  that  all  the  Monies  to  be  received  by  my  Trustees  and  Execntors 
as  aforesaid,  after  the  payment  of  all  my  just  Debts,  Funeral  Expenses,  and 
the  Charges  of  proving  and  exeenting  this  my  Will,  shall  be  placed  out,  in 
the  names  of  my  wid  Trostees  and  Executofs,  on  gpod  Beal  or  Government 
Security  or  Securities,  upon  Trust  that  they.or  the  Survivors  or  Survivor  of 
them,  or  the  Executon  or  Administrators  of  such  Survivor,  shall  and  do  paj 
tiie  Interest  and  Dividends  and  Profits  from  time  to  time  arising  therefrom, 
onto  my  said  Wife  and  her  Assigns,  for*and  towards  her  Maintenance  and  the 
Maintenance  and  Education  of  my  three  youngest  Daughters,  Catherint^ 
Sophia  and  J.my,  until  their  respective  ages  of  21  years  or  Marriage  under 
that  ago ;  and,  as  and  when  my  said  Daughters  shall  respectively  attain 
the  age  of  21  years,  or  shall  be  married  under  that  age  with  the  consent 
and  approbatum  of  my  Executors,  I  give  unto  them,  my  said  Daughters, 
the  sum  of  500^.  each,  out  of  the  said  Capital  so  by  me  directed  to  be  placed 
out  by  my  Executors  as  aforesud,  having  already  advanced  to  my  other 
Daughter,  Marjf  Ann^  the  Wife  of  Mr.  fVUUam  JBuUeTf  to  the  amount  of 

the  same  sum  of  bWl :  and,  as  to  the  remainder  of  the  said 
[  *417  ]   capital  Sum,  *I  direct  the  same  to  be  continued  on  the  same  or 

such  other  Securities  as  my  Executon  i^U  think  proper,  and  the 
Interest,  Dividends  and  Profits  from  time  to  time  arising  therefrom,  to  be 
paid  into  the  proper  hands  of  my  said  Wife,  for  her  own  use  and  benefit, 
during  her  natural  Life;  and,  from  and  immediately  after  her  Decease,  I 
direct  tbe  sud  Interest  and  Dividends  to  be  paid  unto  and  amongst  such  of 
my  said  four  Daughters  as  shall  be  then  living^  ia  equal  Shares  and  I'ro 
porlions,  during  their  respective  Lives ;  and,  from  and  after  the  several 
Deceases  of  my  said  Daughters^  I  give  one  Fourth  part  of  the  fail  cai  ital 
Sum,  and  one  Fourth  part  of  the  Interest  wL  cIi  sl.all  be  then  due  thereon, 
to  the  respective  Childreu  of  my  resj  cctive  J  Uughtors,  (that  i.  to  say), 
one  such  Fourth  part  to  the  Child  or  Children  of  my  said  Daughter  Buller, 
one  other  like  Fourth  part  to  the  (  liild  or  Children  of  my  said  Daughter 
Catherine,  one  otlicr  ]ike  Fourth  part  to  the  Child  or  Children  of  my  said 
Daughter  SojJiia,  and  the  remaining  Fourth  part  of  the  said  capital  Sum 
and  Interest  to  the  Child  or  Children  of  my  said  Daughter  ^wj^,  in  such  pro. 
portions  and  manner  as  they,  my  said  Daughters,  shall  by  their  Will  direct 
or  appoint," 

The  Testator  died  in  September  1806,  leaving  his  Wife  and  his  four 
Dau<»htcr3  him  surviving. 

In  1SI)9  CuMmVjf  married  JoJm  J/ar«o?cn,  by  whom  she  had  Issue  one 
child  only.  Mrs.  Jfarsden  died  in  1814,  and  her  chii.l  in  1820.  Jn  18U, 
Sophia  married  Wiliiam  Woodstock,  hut  there  was  no  Issue  of  the  marriage. 
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1884. — Newell  v.  Town  send 

.  t    _.   - 

The  Testator's  widow  died  id  1830.    Mrs.  Buller  had  Issao 

seven  chiidren,  three  of  whom  were  'Infante.    The  Testator's   [  *  418  ] 

Daaglitcr  .4777V,  remained  single. 

The  BUI  was  filed  by  Mr.  and  Mrs.  WoocUtaek.llr,  and  Mrs.  Buller,  and 
Ami/  Burrows,  against  the  Personal  Representatives  of  tlie  Testator's 
Widcw,  the  Personal  Rcpieientative  of  the  deceased  child  of  Mr.  and  Mrs. 
Manden,  and  the  children  of  Sfn«  Bvller,  prajring  that  it  might  be  declared 
that,  under  the  Will,  and  by  reason  of  the  death  of  Mrs.  J^anden  in  the 
Lifetime  of  the  Testator's  Widow,  the  Female  Plaintifi  became  entitled  as 
Ibe  only  Danghters  of  the  Testator  who  were  Hying  at  the  death  of  his 
Widow,  in  equal  shares,  during  their  respective  laves  and  the  Life  of  the 
Sprvivor  of  them,  to  the  Dividends  of  the  Stock  b  which  Che  Testator's  Es> 
tate  had  been  invested, 

Mr,  Mattden^  in  his  Answer,  sabmitted  that,  on  the  death  of  the  Widow, 
be  became  entitled,  as  the  Personal  Bepresentatif  e  of  his  deceased  ebild,  to 
have  one  Fourth  of  the  Stock  transforred  to  him, 

Mr.  Biomn  and  Mr.  Si  Msd^  for  the  PlainlaA,  contended  that  the 
Will  contained  a  disdnot  Gift  to  soch  of  the  Testator's  Dav^^rs  as  should 
be  living  at  the  death  of  his  Widow:  that  the  Oonrt  could  not  reject  the 
words  then  Uemg :  that  one  Fourth  of  the  Stock  Tested  in  the  deceased 
child,  in  the  Lifetime  of  its  Mother ;  bnt,  from  the  sabseqnent  words  in  the 
Will,  it  was  to  be  ooUectod  that  there  was  to  be  but  one  period  of  distd- 
botioii,  which  was  the  decease  of  the  surnving  Dauj^ter ;  and  that,  in 
the  meantime,  the  Dau^tors  were  Joint  Tenants.  Amuirong  ?.  ^ 
drid^  (a). 

*Sir  jr.  iSk^Kloi,  Mr.  Sjpene»  and  Mr.  Wr^,  appeared  ftr  the  [  M19  ] 
DsfSmdants;  bnt 

The  ViOB-CBASoiKbOB,  withont  hearug  them,  said : 

The  question  is,  what  is  the  meanii^  of  the  words :  FVom  and  after 
the  several  Deceases  of  my  said  Dai^g^tors  ?"  They  mean :  after  the 
deaths  of  mj  Danghtera  respectively.**  It  is  dear  that  the  Testator  meant 
to  fffe  to  the  Children  the  Share  of  their  Mother,  on  her  death.  Con- 
eequently  the  Dafendanti  JfirfdSm,  is  now  entitled  to  his  Dang^ei^s 
Share. 


NSWILL  V.  TOWNBIHIK 

1834  •,  13th  Jannarj. — Debtor  and  Credilor. 

lojauctioa  granted  to  rostraia  the  Goods  of  a  Fartnerehip  'fnm  being  taken  in  ExMltlMI  flw 
ft  DeU  dM  firm  OM  of  llie  Plwliitra,  who  M  bdbn  «h«  Writ  «M 

(a)  9  Bro.  C.  C.  315. 

Vol.  VI.  89 
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The  Goods  of  a  Partnership  of  which  the  Plaintiff  and  J,  irate  Mem- 
bers, had  been  taken  in  Execution  for  a  Debt  doe  firom  J.  K*  (0  ona  of  tha 
Defendants.    J.  K  died  before  the  writ  was  detiTered  to  the  Sheriff.  The 

Plaintiff  obtained  an  ex  parte  Injunction  to  restrain  the  Sheriff  fipOW  remor- 
ing  from  the  Partnership  rremiises,  aeiiiiig  or  intercaeddUng  with  the  ^ftela 
of  the  i'artiiership. 

Mr.  Pepi/8  and  Mr.  Clang^  for  the  I>efendant,  now  moved  to  dissolve  the 
Injunction. 

Mr.  KmgJd  and  Mr.  Girdleatone,  jan.,  for  the  Plamtiff,  cited  Taylor  v. 
Fields  (a)  ;  and  Barker  v.  Goodair  (h'). 
I  "320  ]  'The  Vtce- Chancellor  said  that  a  Writ  of  Execution  bound  the 
Property  in  a  Dcl  tur's  (  ioo  U,  only  from  the  Delivery  of  the 
Writ  to  the  J^herifF  ((?),  who  was  required  to  indorse,  on  the  back  of  the 
Writ,  the  day  on  which  he  received  it:  that,  in  this  Case,  the  Property  in 
the  Goods  had  vested,  at  Law,  in  the  Plaintiff,  the  surviving  Partner,  before 
the  Writ  ^Yas  delivered  to  the  Sheriff,  and,  therefore,  the  Defendant  could 
have  acqnired  no  legal  right  to  them. 

Motion  refnsed,  with  Coeta. 


Bavibs  v.  Thobntcboft. 

lt3C :  13th  Teh.-^Feme  Cbttrte.— 2Vu«<  for  Separate  Use. 

A  Tnut  for  ^  sepaisle  Use  of  a  Womaot  wiiotb«r  tingle  or  married,  u  valid* 

MiLLioBiVT  Oroxton,  by  her  WOl  ^ated  the  29th  of  September  1815, 
directed  that  her  Executor  should  stand  possessed  of  the  ram  of  6007.,  part 

of  her  Personal  Estate,  in  Trust  to  permit  her  Sister  ThomaHn  Croxton^ 
and  her  Niece  Elhnheth  ffumj-hret/s^  during  their  joint  Lives,  to  receive  the 
Interest  thereof  to  and  for  their  own  use,  in  equal  ^loictles  ;  ami,  fiora  anu 
after  the  death  of  Thomadn  Croxton^  then  upon  further  Trust,  in  case  her 
Niece  should  survive  her  Sister,  to  pay  and  transfer  the  600/.  and  the  Se- 
curities whereon  the  same  might  be  then  invested,  unto  her  Niece,  to  and 
for  her  own  sole  and  separate  Use,  independent  of  any  Husband  she  might 
marry.  And  she  directed  that  the  ReceipLd  of  her  Niece  alone,  whether 
eovert  or  sole,  should,  from  time  to  time,  be  good  Discharges,  to  her  Exec- 
utor, for  any  sums  of  Money  to  which  she  miglit  become  en- 
[  *421  ]  titled  'under  her  Will.  But,  in  case  licr  Niece  should  die  iu  the 
liietime  of  Thomawn,  Vroxton^  unmarried  and  without  laaney 

(a)  4  Ves.  396.  (6)  u  Yef.  73.  (c)  iSm  29  Car.  8,  c  8, «.  1«. 
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1836.— DaviesT.  Tbomycroft. 

tiien  upon  fiinber  Tnnt  that  ber  Ezeeator  sbonld  pay  and  transfer  ibe  6002. 
and  tbe  Seoarities  wbere<m  ibe  sane  migbt  be  tben  inveated,  nnto  and 
equally  between  and  amongst  (he  Children  of  her  Executor  and  ibeir  re- 
spcctive  Executors,  Administrators  and  Assigns :  Provided  ^t,  in  ftaseber 
Niece  should  marry  in  the  lifetime  of  the  Testatrix's  Sister  Thomatin  Oroso- 
'    touy  and  should,  afterwards,  die  in  tbe  lifetime  of  her  said  Sister,  leaving  a 
Husband  or  one  or  more  Child  or  Children  her  surviving,  and  who  should  be 
* '    living  at  the  death  oF  Thomasin  Croxton^  the  600?.  should  be  in  Trust  for 
such  Person  as  the  Testatrix's  Nieco  should,  by  Deed  or  Will,  appoint,  and, 
subject  thereto,  for  her  Children  as  therein  mentioned.     And  tbe  Testatnx 
:   appointed  the  Defendant  Thonv/rroft  her  Executor. 

The  Testator  died  shortly  after  the  date  of  her  Will.    The  Executor 
(     proved  the  \Yill,  and  retained  the  Legacy  of  QOOL  out  of  the  Testatrix's 
;    Personal  Estate. 

Elizabeth  Sumphreys^  after  the  decease  of  the  Testatrix,  but  in  the  life- 
'     time  of  Thomasin  Croxton,  married  the  Defendant  John  Foulh  st,  and  had 
/     several  Children  living.    On  the  *>th  of  February  1S^2  John  Fonlkef^  was 
declared  a  Banknipt,  and  the  PlaiutifT  and  the  Defendants  J.  Dodd  and  11. 
E.  Davies  were  chosen  his  Assignees. 

By  a  Deed  Poll,  dated  the  16th  of  February  lSo2,  the  Defendant  Eliza- 
bcth  F'julki's^  in  exercise  of  the  power  vested  in  her  and  enabling  her  to  dis- 
pose of  her  separate  Property,  and  for  sccuriug,  to  the  Plaintiff, 
the  •repayment  of  293^  in  which  John  Foylkes  was,  at  his  Bank-    [  *422  ] 
ruptcy,  indebted  to  the  Plaintiff,  appointed  and  assigned,  to  the 
Plaintiff,  293?.,  part  of  the  Legacy  of  600?.,  and  also  the  sura  of  14?.  1.%. 
annually,  during  the  lifetime  of  Thomasin  Croxton^  to  be  issuing  and  pay- 
able out  of  the  Moiety  of  the  Interest  of  the  600^  to  which  Elizabeth 
Eoidl-ea  was  entitled  under  the  Will. 

Tfiomasin  Croxton  (lit-d  in  January  1835. 

The  Bill  nlle^'ed  that  the  Defendants  pretended  that  Mi's.  Foidkcs,  being 
a  feme  coV''rie,had  no  power  to  charge  the  Legacy,  and  that  the  Limitation, 
in  the  Will,  tn  her  separate  use,  was  void  and  inoperative  as  ag^unst  hor 
Husband.    ^Vhereas  the  Plaintiff  charged  the  conti-ary. 

The  Bill  prayed  that  it  might  be  declared  that  the  Deed  Poll  was  a  good 
Appointment,  and  that  the  Defendant  TJiornycroft  became  and  was  a  Trus- 
tee, for  the  Plaintiff,  of  the  Legacy  or  the  Security  on  Avhich  it  was  invest- 
ed, to  the  extent  of  293?. ;  and  that  he  might  be  ordered  to  pay  293^.,  with 
Interest  since  the  death  of  Thomasin  CroxUni,  to  the  Plaintiff. 

The  Defendant  TJwmycroft  put  in  a  general  Demurrer. 

Mr*  Wigram  «nd  Mr.  Parry,  in  support  of  tbe  Demufrsr,  relied  on  the 
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Judgment  of  Sir  C.  Pepys^  M.R.  in  Maasei/  v.  Parker  (r?).  They  also  cited 
H''oodme»ton  \\  Walker  (h)^Joneg  y,  JSalter  (^c)^biA  Brown  v. 

Pocock  (t?). 

[•428]  •[The  Yicn-CiiANCELLOR  : — Those  Cases  proceeded  on  th??, 
that  the  polic}'  of  the  T^iw  being  in  favour  of  the  Power  to  as- 
Bign,  the  courts  "will  not  permit  that  Power  to  be  restrained  by  a  fetter  which 
18  to  take  effect  on  a  subsequent  Marriage  ;  and  the  Cases  of  Barton  x. 
Brucoe  (e),  and  N§wton  v.  JUid  proceeded  oa  the  same  priaciple 
Bot  this  is  a  different  Case.] 

Mr.  Knight  and  Mr.  Walker^  in  support  of  the  Bill : 
In  Massei/  v.  Parker,  it  was  not  nccessarv  to  decide  the  present  question. 
It  was  held  that  the  Control  alluded  to  in  the  Will,  was  the  Control  of  the 
Mother  of  the  Grandchildren,  and  not  the  Marital  Control.    The  Master  of 
ike  Polls  sajs  :  "  It  is  immaterial  to  consider  what  effect  the  words  might 
have  had,  if  used  with  reference  to  future  Husbands  of  her  Grandchildren, 
because  I  am  of  opinion  that  they  are,  in  this  Case,  used  with  reference,  not 
to  any  Control  of  such  future  Husbands  of  the  (rrandchildren,  but  to  the 
possible  Control  of  their  Mother."    Therefore,  every  thing  that  was  said 
afterwards,  was  extrajudicial.     Besides,  the  language  used  in  the  subse- 
quent part  of  the  Judgment,  is  not  susceptiblo  of  the  interpretation  that  has 
been  put  on  it.    When  His  Jlotwr  uses  the  words  Mestrietion  and  FetUr,  be 
means  the  Restraint  on  Alienation.     The  Trust  for  the  separate  Use  of  a 
narried  Woman,  is  not  a  Ecstriction  or  a  Fetter,  but  a  Guard  :  it  increases 
her  power.     Nothing  short  of  an  Act  of  Parliament  can  say 
[  *424  ]    *that  Trusts  for  the  separate  Use  of  unmarried  Women  cannoi 
be  created.   Simson  v.  Jone$  (fi)  i  AndfnonY*  Anderton  (i). 

Mr.  Wigram  in  reply  : 
Neither  in  the  statement  of  the  Case,  nor  in  the  arguments  in  Ma»»^ 
J^arkeTf  nor  in  the  Judgment  is  there  a  word  said  as  to  the  Restraint  on  Ali- 
enation. The  Master  of  the  Rolls,  in  the  first  paragraph  of  hit  Judgment, 
which  was  a  written  Judgment,  says:  ''Two  questions  ars  raised  by  this 
Pemurrer :  first,  whether  the  Testatrix  has,  by  her  Will,  gl?en  the  income 
of  the  Fond  in  question,  to  the  separate  Use  of  her  Granddaughter  Eliza  ; 
and,  secondly,  whether,  if  she  intended  so  to  do,  such  intention  is  now  to  bo 
carried  into  effect."  And  his  Monor,  after  deciding  the  first  question,  pro- 
ceeds to  give  his  jodicial  Opinion  on  the  second,  which  he  terms  the  more 
important  qaestioD,  namely,  whether  the  intODtion  to  giro  the  income  for  tba 

(a)  2  M.  &  K.  174.  Sm  jMrtlcultrly  ISt.  (ft)  S  B.  4  M.  IS7. 

(c)  2  1i.  &  M.  208.  {d)  Ibid.  210. 

{e)  Jac.  60S.  f  r)  Ante,  Vol.  IV.  p.  Ml. 

{g)  The  same  doctrine  wm  kid  down,  by  The  Vtet-VhanceUoTf  in  deciding  on  a  Demurrer 
iBJUbMMT./VNdkiSlfaKblSBS.  llir.i:icyillbr«lkePfliMinw,llr.  CftoMteibvlfaeBm. 
<A)  S  R.  4  It  Sift.  (0  SH .  4  K.  4tT« 
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separate  Use  of  the  Grand-daughter,  if  sufficiently  expressed,  could,  under 
the  circumstances,  have  effect  giyen  to  it,  so  as  to  depriye  the  Husband  of 
his  ordinary  right  to  the  Property.  With  respect  to  the  word  "  Fetter," 
the  object  of  th«  Trust  for  the  separate  Use  and  of  the  Clause  against  An* 
ticipation,  is  the  same,  namely,  to  secure  the  Property  for  the  benefit  of  the 
Wife.  The  Matter  of  the  MolU,  after  saying  that  it  was  decided  in  Brath 
don  V.  Robinson  (Jc)^  that  ao  attempt  to  fetter  the  power  of  Disposition  of  a 
Male  Legatee,  could  not  sueeeed,  and  that  it  was  establiihed,  by  Wood- 
meston  v.  Walktr  and  Brown  y.  Fococh^  that  the  same 
Vule  applied  to  an  unmarried  Femsle  Legatee,  proceeds  to  [  *425  ] 
reason  on  the  Trost  for  separate  Use.  If  Woodmaton  v.  Walk- 
er, Brown  y.  Pocock  and  Joim  v.  Salter^  are  rightly  decided,  the  deeisioD 
in  Ma%%eyy,  Parker  is  an  unavoidable  consequence  from  them.  Suppose  a 
Woman  abont  to  marry^  to  have  Property  of  three  Descriptions :  Ist.  Vrop- 
erty  held  in  an  orctinary  way  :  2dly.  Property  held  for  her  separate  Use^ 
without  a  olause  against  Anticipation :  and,  Sdly,  Property  subject  to  a 
clause  against  Anticipation.  The  first  class  of  Property  would,  by  the  act 
of  Marriage,  become  the  Property  of  her  Husband.  So  would  the  third, 
according  to  the  Cases  last  referred  to.  Why  should  the  second  be  in  a 
different  predicament?  The  Deeisions  in  the  Osses  Isst  referred  to,  show 
that  the  AVill  of  the  Donor  is  not  suflScicnt  to  contravene  the  general  rule  of 
Law  which  gi?es  to  a  Husband  all  bis  Wife's  Property.  Ibe  decision  in 
MatHjf  Parker^  merely  assimilates  the  Property  of  the  second  Class  to 
Property  of  every  other  kind,  and  is,  for  that  reason,  a  sound  decision,  un^ 
kss  something  in  the  way  of  Inoonvenienee  can  be  urged  against  it.  But 
that  arguneni  has  no  place  here.  The  argument  ab  inconvtmmUi  bears  all 
the  other  way.  Nothing  b  so  conTenientas  uniformity  in  Law.  Nothing 
•0  incottTenient  as  msrelj  arbilrarj  distindkos.  A  Woman  being  about  to 
many  knows  she  must  settle  her  general  Estate,  if  she  desires  to  eiclude 
the  Bfarital  Control,  and  she  acts  accordingly.  What  principle  of  convent* 
enoe  can  recomnaend  a  diflerent  Rale  in  the  case  of  Pin>perty  settled  to  her 
separate  Use  ? 

The  YiOB-CaAVOELLOB : 

I  have  not  the  dig^teet  doubt  upon  the  question. 

*I  have  always  nnderstood  that  it  is  lawful  to  g^ve  Property  to   [  "426  ] 
the  sspsrate  Use  of  a  Woman  nUurried  or  nnmarried,  and  the 
Practice  of  the  P^ession  has  been  aeeoidmg  to  thai  opmion,  without  any 
variation  (I) :  and  althoQgb  it  is  infsrred,  from  some  of  the  expnasioBS  used 

{k)  IS  Yc».  429. 

{I)  See  HonmAa'a  Preccdeata,  3d  edit.  vol.  l,p.  19,  and  toL  2,  y.  %ii6.  USt-llOl  i  had  8 

Wood'ta  CoBT^Itadag^  46S.  SSI,  Sll. 
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by  the  present  Lord  Chancellor  when  Master  of  the  Hollsy  in  JIfacMy 
Parker y  that  such  was  not  his  Opitiion ;  yet  what  was  said  m  lhat  Cass  miisl 
not  be  taken  as  a  Decision  on  the  question:  for  it  was  not  necessary  to  en* 
ter  into  the  Point :  and  His  Lordship  saems  ralher  to  be  addressing  himself 
to  the  question,  wliether  there  can  be  a  restraint  on  Antielpation,  tfian  to 
the  question,  Whether  there  can  be  a  Limttation  to  the  separate  Use  of  % 
Woman?  The  Gases  of  Newim  Heid ;  Barton  v.  BrUooe;  Jmetr. 
Salter ;  Wbadmettm  y.  Walker,  and  Bmm  Poeodb,  are  all  eases  m 
which  the  onl j  qnestf on  was  whether,  if  the  Court  admits  Property  to  be 
settled  to  the  separate  Use  of  a  Woman,  it  will  also  admit  of  her  being  re- 
atrained.from  disposing  it.  When  the  Courts  have  deeided  that  it  is  in* 
ooosistent  with  a  disposition  to  her  separate  Use,  that  she  should  be  restrain* 
ed  from  disposing  of  the  Property,  they  ha?e  admitted  tiiat  it  may  be  given 
to  her  separate  Use.  If,  besides  the  known  praetiee  of  CsnvejaBoers, 
Cases  are  required,  the  Case  of  Sintion  y.  Janea  is  deeisiTe.  There  Lesss* 
holds  were  given  for  the  separate  Use  of  a  Female  Infimt,  absolutely,  in  the 
event  of  her  Marrisge.  8he  lifarried  under  Age,  and  eoosequently  the 
Trust  for  her  separate  Use  beoama  absolute.  Upon  her  Marriage  a  Settle- 
ment was  made,  with  a  power  of  Sale  to  Trustees.  They  made 
[  *427  ]  acontraet  to  sell.  The  objection  to  the  *TitIe  under  the  Settle- 
ment,  would  have  been  futile,  if  the  Property  could  not  have  been 
given  to  the  separate  Use  of  the  Wife.  In  that  case,  it  would  hare  been 
competent  to  tlie  Husband  to  assign  the  Trust  of  his  VV'ite's  Term,  accord- 
\t)^  to  Sir  U.  TLirner's  Case  (w)  :  wliich  Case  shows  that,  so  early  as  33d 
Car.  2,  Lilt  Law  of  this  Court  was,  not  only  that  the  Husband  might  assigo 
the  Trust  of  his  Wife's  Term,  but  that  a  Term  might  be  assigned  in  Trust 
for  her  separate  Use.  In  Simmn  v.  Jones,  no  question  about  the  Title 
could  ever  have  arisen,  if  no  such  thing  could  exist  as  a  Trust  for  the  sepa- 
rate Use  of  a  Woman  who  afterwards  marrits.  Therefore,  the  decision  that 
the  Title  was  bad,  assumed,  as  ita  foundation,  that  there  was  a  Trust  for  the 
separate  Use  of  the  Wife,  and  that  she,  after  attaining  21,  could  have  exer- 
cised the  power  of  Disposition  which  is  inherent  in  the  very  nature  of  sepa- 
rate Property. 

I  should  be  sorry  to  have  it  thought  that  I  had  any  doubt  on  the  ^question. 
I  wish  it,  however,  to  be  understood  that  I  take,  as  Hht  foundation  of  mj 
Decision,  the  supposition  that  the  Lord  GhanotUar  has  not  decided  otherwise. 

Demurrer  owMaled. 

(m)  1  Vem.  7. 
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•Jambs  v,  He&uoix.  [  *428  ] 

1886  :  20th  Tseh.— Demurrer.— Bill  of  Discovery.— Pleading, 

ABillof  XHiooTOjia  dcmiumble,  if  the  woidi  stAiidtoutd  abid*  racb  Ordor  and  ItoerM 
tli«r«in**  an  iaMrted  in  the  Phtyer  pf  Froeas. 

This  was  a  Bill  of  Discovery.  The  Prayer  of  Process  contained  the 
Words,  Stand  to  and  abide  soch  Order  and  Decree  tberem and,  on 
that  account,  the  Defendant  demurred. 

2klr.  Parry,  in  support  of  the  Demurrer,  eited  Jtote  y,  Gannel  (a),  and 
Clote  V.  FroggaU  (it) ;  in  which  a  Demarrer  to  a  Bill  of  Discovery  was 
allowed  on  the  aame  ground. 

Mr.  Lane,  in  support  of  the  Bill,  relied  on  the  dictum  in  Angtll  v.  Weit- 
combe  (c),  that  the  words  in  the  Prayer  of  Process:  To  stand  to  and 
abide  such  Order  and  Drcreo,''  &c  are  inierted  bj  the  Clerk,  and  do  nol 
make  the  B 11  a  Bill  for  Belief. 

The  Yice-Chancellob  : 

The  words  referred  to  in  AngeU  Wtitcomhe,  were  not  necessary  foe 
the  purpose  of  the  Decision.  The  words :  Stand  to  and  abide  aneb  Order 
and  Decree,''  do  make  the  Bill  a  Bill  for  Belief. 

Demnrrar  allowed. 


•HUKTBR  V,  .•  [  •429  1 

1814:  IMi  JaiMiy^-^IVwCMii.— Cbift. 

CMaoml  earricc  of  an  Otdgr  for  Payment  of  Cosy  by  a  PlaintifT  to  a  Fmw  Ml  •  Dirtjte 
tlie  Suit,  wiU  be  dUpcoied  with  wiiere  the  PUuntiff  cannot  be  fouwL 

A  Motion  having  been  made  before  The  Lord  Chancellor,  on  the  pai  t  of 
the  Pljuntiff,  to  commit  the  Defendant's  Solicitor,  and  that  Motion  having 
been  refusorl  with  Tostg,  the  Solicitor,  on  Affidavit  that  he  had  made  various 
eftbrts,  but  uuauccesjjfull^-,  to  serve  the  Plaintiff  with  the  Order  under 
which  he  was  entitled  to  Costs,  now  moved  that  service  of  the  Order  on  the 
Plaintiff's  Clerk  in  Court,  might  be  cicemod  good  Service. 

Mr.  Beametf  in  support  of  the  Motion,  cited  Wyatt's  Pract.  Beg.  250, 

{b)  MS3.  Excheq.  B.  T.  18M.  ThnDomomr  aignod  ty  MuHb  and  Mr.  AUm 
(c)  J|i(2»p.8a 
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and  Beam,  on  Costs  in  Eq.  250,  observing  that  the  Order  was,  ia  this  Case, 
on  the  same  footing  as  the  Subpoena,  which  was  the  Pioceas  to  compel  pay- 
ment of  Coats  as  between  the  Parties  to  the  Suit* 
The  Vtee-ChaneMr  made  the  Order. 


£  *430  ]  *RU8SBLL  9.  DiOBX. 

1834  :  2Ut  JnnvMTj. — Dtfendanl. — ExcejAim*. — New  Orden. 

Tbo  Master  being  aboat  to  report  the  Dcfcodant  s  Third  Answer  iosoffident,  be  jmt  in  a  Fourm 

Anitrer,  md  then  mored  to  HUj  the  Report  Motion  refuted,  the  Court  iMviog  ao 
E,to  deiwivo  the  Pbdatiff  of  thebeneltt  of  the  Tenth  Older. 

The  First  and  Second  Answers  pnt  in  by  the  Defendant,  had  been  aooosi- 
nrely,  reported  insafBcbnt.  He  then  put  in  a  Third  Answer,  whidi  was 
referred  back  npon  the  origilnal  Exceptions.  The  Maattr  being  about  t» 
report  that  the  Answer  also  was  inaafficient,  the  Defendant  pnt  in  a  FouA 
Answer;  and  thereupon 

Kr  Suffitn  and  Mr.  Wal»fidi^  for  the  Defbndaat,  moved  that  all 
further  Proceedings  under  the  last  Order  of  Beference,  might  be  stayed. 
Theysttd  that  though,  under  the  10th  of  Lord  Li/ndhurtet  Orden,  the 
Matter  might,  on  the  Third  Answer  being  reported  insufficient,  examine  the 
Defendant  on  Interrogatories,  it  was  only  for  the  purpose  of  obt^ning  hifl 
Answer;  and  as  the  Defendant  liaJ  put  in  his  i^'ourth  Answer,  the  Plaintiff 
had  obtained  all  that  he  could  require,  and,  therefore,  the  Troceedrnga  in 
the  Master^ 8  Office  ought  to  be  stayed. 

Mr.  James  Jluaselly  for  the  Plaintiflf,  said  that,  if  the  Motion  were  grant- 
ed, the  Defendant  would  be  deprived  of  the  benefits  to  which  he  was  enti- 
tled under  the  10th  Order. 

The  Vice-chancellor  : 

I  am  of  opinion  that  the  Fourth  Answer  was  irregularly  filed,  and  thati 
have  no  authority  to  make  the  Ordor, 

Although,  in  a  common  Case,  a  Defendant  is  at  liberty  to  pat 
[  *4S1  3  in  an  Answer  as  soon  as  he  has  an  "intimation  of  the  Maiter't 
opinion  that  his  Answer  is  insufficient ;  yet  he  is  not  at  liberty 
to  do  80  in  a  Case  where  the  Plaintiff  may  derive  some  benefit  by  the  Judg- 
ment of  the  31aster.  Now,  under  the  10th  Order,  some  advantage  has  ac- 
crued to  the  Plaintiff  by  the  report  that  the  Third  Answer  is  insufficient, 
which  I  am  not  at  liberty  to  deprive  him  of;  andy  therefore,  I  shall  refoia 
the  Motion  with  Coats. 
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1834. — Waterton  v.  Croft 


Watertok  9.  OSOCT. 

18.J4:  22d  Janunrj' — Practice. — Pleading, 

A  Bill  wai  titeU  a<{ftiQ«t     aod  others ;  bat,  before  ko  was  served  with  a  babpccna,  ho  wcqI 
Abroad.  Tho  BUI  was  Ihen  ameodod,  by  stating  that  A*  was  oat  of  the  Jorisilictim.  and  « 

Decree  was  made.  A.  then  fllcd  an  Original  Bill  to  iropeadi  the  Decree,  on  tho  ground  that 
he  was  in  Eih/land  when  the  former  Bill  was  filed  hat  was  not  scrN'cJ  with  Process.  Th© 
Dcfenflants  dcraurrcd  on  the  pround  thnt  ihf^  T>r>rrcr»  could  not  be  impeached  except  bjT  • 
Supftiemental  i>tll  in  the  tirst  Suit.  Demurrer  ovcr-ruied. 
fimetke^Tbn  Cowt  siill  hat  jurisdicUao  t»  make  an  Older  far  IUm  t»  aiiawcv  on  ae«T«r» 
ndins  of  a  Demoner. 

The  Plaintiff  claimed  to  be  i'ntitlcd  to  an  Estate  called  WoodlandSf  as 
eldest  Son  aa  1  Hdir  of  GhritUpfier  WaUrton  ddoeased,  who»  as  he  alleged, 
died  intestate  as  to  it. 

Id  1824  a  Bill  had  been  filed,  (which  was  afterwirds  amende  !,)  Jaine% 
Cn^t  and  Tkomat  Croft,  against  Alexan^r  Barings  the  Pialutiif  and 
several  otiier  Parties,  alleging  that  the  Estate  had  been  well  devised  by  a 
Codicil  to  Ckriitoph^  Watertm*9  Will,  and  pnyed  that  the  Codicil  mf^t 
be  established  and  the  TniBts  thereof  performed.  The  Plamtiff  and  some 
« of  the  other  Persona  who  were  named  as  Defendants  to  that  Ml,  neter  ap> 
peaied  to  it,  and,  in  &ct,  were  never  senred  with  Prooeis  for  that  pni*> 
pose. 

rChe  Decree  in  that  Oaaae  waa  made  on  the  18th  of  Norem-  [  *432  ] 
her  1828,  and,  thereby,  tiie  Oodioil  was  established,  and  the 
Trusts  were  directed  to  be  performed,  and  the  Estate  was  ordered  to  be 
told.  In  December  1883,  Uie  Bill  in  this  Cause  was  filed  against  Jama 
and  Thomas  Crt^ft  and  the  other  Persons  who  were  named  as  Defendants 
in  (kcft  Baring^  stating  to  the  effeet  before  mentioned,  and  that,  at  the 
time  of  filing  the  Bill  m  Oraft  y.  Baring,  the  Plaintilf  was  in  Zencfon,  and 
that,  shortly  aEtorwards,  he  went  to  rest  lo  at  0'\9nt,  in  Fiaa'ien :  that  he 
retnmed  to  England  in  or  abont  Oetober  1826,  and  resided  some  time  at 
Liverpool :  that,  on  or  abont  the  16th  of  November  1826,  he  again  left . 
this  conntry  and  went  to  Bemtrara^  and  resided  out  of  the  Jarisdiclaon  of 
the  Court  until  after  the  Decree  in  Croft  r.  Baring^  and,  in  fact,  he  had 
never  been  In  tills  conntry  sinee  the  16th  of  November  1826 :  that,  if  he 
had  been  served  with  Process  to  appear  to  and  answer  the  Bill  in  that  Suit, 
be  would  have  appeared  thereto,  and  have  defended  his  Rights  and  Interests 
in  llic  Estate  called  Woodlands :  that  he  had  been  adnsed  that,  inasmuch 
as  tiic  Decree  was  made  in  his  absence,  the  same  ^va^  not  binding  upon  him, 
and  that  his  Rights  and  interests  in  the  Estate  were  wLioiiy  unaffected  there- 
by :  that  he  was  unable  to  proceed,  at  Law,  to  recover  possession  of  WQod- 

Vol.  VI.  90 
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land^y  because  the  Legal  Estate  was  outstanding  in  ccrtalu  iMort.i^i^geea : 
that  James  and  Tliomas  Croft  ^rere  about  to  sell  the  Estate  under  the  De- 
cree :  that  the  Codicil  was  not  duly  executed  and  attested,  and  that  part  of 
the  Estate  was  purchased  by  the  Testator  after  the  date  of  the  Codicil. 
Xhe  Bill  prayed  that  it  might  be  declared  that  Ohrittopher  Walerton  died 
intestate  as  to  Woodlands,  and  that,  upon  his  death,  the  PhViiitiff 
[  •4S3  J  became  entitled  thereto  as  his  Heir-at-Law,  •subject  to  the  Incum- 
brances thereon:  and,  (if  necessary  with  a  view  to  such  dechra 
tioii),  ^hat  the  Validity  of  the  Codicil  might  be  tried  at  Law  :  and  that  it 
miLzht  he  declared  that  the  Decree  in  Croft  v.  Baring  was  not  binding  upon 
the  Plaintiff  and  that  his  Rights  and  Interests  in  Woodlands  were  unaffect- 
ed thereby,  and  that  he  was  entitled  to  the  Possession  thereof,  not  withstand- 
bg  the  Decree  ;  and  that  the  Sale  thereby  directed  might  be  stayed. 

Jamtt  and  Tkma*  Orqft  demurred  to  the  Bill  for  want  of  Equity ;  and 
bcc^  H  was  not  competent  for  the  Plaintiff  to  impeach  the  Decree  in 
Crofi  V.  Baring  by  an  Original  Bill,  but  -he  should  Ufe  taken  the  proper 
Measures  or  Proceedings,  in  that  Cause,  for  that  purpose. 

Sir  £dward  Sugdtn  and  Mr.  Barbery  in  support  of  the  Demnrrer : 
It  must  have  been  sufficiently  stated  and  proved,  in  Orqfi  v.  Baring,  that 
the  PiaiDtiff  iraa  oat  of  the  Jurisdiction.    The  Court  may  establish  a  Will, 
notwithstanding  the  abaenee  cf  the  Heir.     WUUam  t.  YTAIi^alet 
(a). 

[  *184  ]  *But  this  Demnrrer  does  not  depend  upon  the  Decree  being 
right  or  wrong,  but  upon  its  being  what  it  is.  The  question  iii 
whether  a  Defendant  who  was  not  within  the  Jurisdiction  when  the  Decree 
wag  made,  can  file  an  Orig^al  Bill  praying  for  a  Decree  diametrically  op* 
posite  to  that  which  has  been  pronounced  ?  As  he  was  a  Parfy  to  the  Ganiet 
and  the  Decree  was  made  in  his  absence,  the  Couii  mnat  presume  that  bit 
absence  was  regularly  proved.  He  mi|^t,  even  after  the  Decree,  have  pQl 
in  his  Answer  and  have  had  the  Cause  re-heavd^  or  appealed  from  the  Do* 
cree,  in  the  same  manner  at  he  might  have  done  if  he  had  been  preteai 
when  the  Decree  was  made.  Bat^  as  he  was  a  Party,  he  cannot  file  aa 
Origioal  Bill,  though  he  mig^t  have  filed  a  Supplemental  Bin.  He  it  bound 
by  the  Decree,  but  he  hat  an  opportmuty  of  laiting  agpiin  the  Quesiiens  in 

(a)  a  Bro.  C.  C.  399.  Lord  RedembU,  howcTcr,  says :  "  If  the  Heir  at  Inw  of  ■  Totator  wb» 
has  devised  a  Real  Estnte  on  Tnt^ts,  shoold  bo  ont  of  tbc  Jurisdiction  of  the  Coort,  and  that 
fact  should  be  charged  and  proved,  tb«  Coart  will  proceed  to  direct  tlic  execution  of  th« 
Trusts^  upon  full  procf  of  the  due  cxceitlion  of  tbo  Will,  and  of  the  sanitjr  of  the  Testator, 
ihonghthet  Evidence  cennot  be  read  egtiiitttibe  Heir  if  lieebeald  afteniardi  dls|»le  tlie  WIO, 
and  the  Court,  therefore,  cannot  establish  tbo  Will  against  him,  in  wnj  nmniM'  iimiH)  ikS 
TiOo  nnder  it  agMnat  bis  Claims     Treat.  Plead.  4ili  edit.  178. 
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1884.— Wftterton  v.  Croft. 

the  Salt  An  Original  Bill  may  be  filed  to  set  aside  a  Decree  on  the  ground 
of  Fraud :  but  that  ia  not  the  ground  in  this  Case.  If  an  Original  Bill 
could  be  maintained,  there  would  be  one  Decree  declaring  the  Will  well  pror- 
ed  and  directing  the  Trusts  to  be  carried  into  execution,  which  would  bind 
erery  one  but  the  Plaintiff,  and  there  would  be  another  Decree  declaring 
the  Will  not  proved ;  so  that  there  would  be  two  inconsistent  Decrees.  If 
this  Cause  had  been  set  down  before  The  Matter  of  the  Molls j  bo  could  not 
hare  reversed  jour  Eomt^e  Decree.  The  Plaintiff  never  can  witiidraw 
from  having  been  a  Party  to  the  Suit.  Cfiffard  v.  Hart  (ft).  There  the 
Plaintiff  was  not  a  Party  to  the  original  Suit,  but  came  in  by  succession  to 
the  Party  who  was  bound  by  the  Decree,  and  it  was  held  that  he  could  not 
file  an  Original  Bill,  bat  must  file  a  Sopplemental  Bill  for  the 
purpose  of  'appealing  from  the  Decree.  This  Case  is  much  [  *485  ] 
stronger  than  that ;  for,  here,^  the  Plaintiff  was  a  Party  to  the 
original  Suit. 

[The  Viob  Gsaxcbllob  I  do  not  understand  wheflier  it  was  alleged 
that  the  Plamtilf  was  out  of  the  Joxisffictioii  at  the  time  of  filing  the  Origi- 
ual  Bill.  If  he  was  mthin  the  Jurisdiction  at  that  time,  and  was  not  served 
with  a  Subpoena,  he  is  not  bound  by  the  Decree.] 

If  there  is  any  doubt  upon  that  point,  the  Court  may  refer  to  its  own 
Records.  But  taking  it  for  granted  that  the  Plaintiff  was  properly  alleged 
to  be  out  of  the  J urisdiction,  the  Decree  which  declared  the  Codicil  well 
proved,  would  have  been  improper,  if  the  absence  of  the  Heir  had  not  been 
regularly  proved.  Every  Court  must  presume  in  favour  of  the  validity  of 
its  own  Decree  :  therefore,  either  the  Bill  must  have  been  t^en  j^ro  con  fesao 
against  the  Heir  (which  is  not  alleged),  or  he  must  have  been  duly  stated 
and  proved  to  be  out  of  the  Jurisdiction. 

[The  Vice-Chancellor: — It  appears,  by  the  Office  Copy  of  the  Bill, 
which  has  been  l\andcd  up  to  me,  that,  when  the  Original  Bill  was  file  l.  tlio 
Plaintiff  wa3  within  the  Jurisdiction,  and  that  the  Bill  wa?,  afterwards, 
amended  by  stating  liim  to  be  out  of  tlic  Jurisdiction :  then  tlic  question  is, 
whether  he  might  not  K  lvc  moved  to  have  the  amended  Ihll  taken  oif  tlic 
File,  as  stating  a  fact  that  happened  after  the  •ftliiig  of  the  Urigiual 
Bill?] 

*If  a  Vai  ty  is  v.iLLlu  the  Jurisdiction  at  the  iiuio  of  filing  the    £  *436  J 
Original  Bill,  and  before  it  is  necessary  to  sen-o  him  with  a 
Subpoena,  he  goes  out  of  the  Jurisdiction,  you  may  amend  your  Bill,  by  stat- 
ing him  to  be  out  of  the  Jurisdiction. 

Mr.  Pepyn  and  Mr.  Wigram^  in  support  of  tlio  Bill  : 

The  PlainUff  is  not  bound  by  the  Decree,  for  he  was  within  the  JurisdictiiMi 

(d)  I  Scho.  4  LaC  3Se. 
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1834.— WatflTtm  T.  Cvoft. 

at  the  time  cf  filing  the  Bill.  A  decree  obtained  against  a  Defendant  in  his 
absence,  does  not  bind  liiui,  unless  you  prove  that  he  never  was  witbiu  the 
Jurisdiction,  from  the  tiling  of  tho  Lill,  down  to  tho  examinadon  of  the  Wit> 
nesses  to  prove  it. 

Ihe  Case  of  Giff'ord  v.  IFort  does  not  apply  ;  for  there  the  Plalntlflf  was 
not  in  existence  when  t'lo  Ori^^mal  Bill  was  filed,  and,  therefore,  could  not 
have  been  made  u  Plu  tj  to  it.  More  the  original  bait  was  not  properlj 
constituted  as  to  rurties. 

The  Demurrer  insists  that  the  Plaintiff  is  bound  to  proceed  in  Croft  v. 
Baruifj.  But  he  ^vas  not  a  Party  to  that  Suit.  He  was  merely  named  as  a 
Defendant,  lie  was  not  served  with  a  Subpoena,  though  he  was  within  the 
Jurisdiction  at  the  filing  of  the  Bill.  Supposing  that  the  Plaintiff  might 
have  iilcd  a  Sui.jlemental  Bill  in  Croft  v.  Baring^  is  he  bound  to  do  so? 
May  ho  not  also  file  an  Original  J>ill  'i  The  Plaintiffs  in  that  buit  thought 
proper  not  to  serve  him  with  a  Sul>iHjena  ;  and  is  he  to  be  precluded  from 
filing  an  Original  Bill,  because  thej  have  alleged,  in  their  Bill,  what  waa 
not  the  fact  ? 

^  *487  J       *The  objection  that  there  will  be  two  inconsistent  Decrees,  ap- 
plies equally  to  the  case  of  an  Infant ;  and  yet  Lord  Jiedeadale 
lays  down  that  an  Infant  may  file  an  Original  Bill  to  set  aside  a  Decree  (c). 
Besides,  we  seek  by  our  Bill  to  set  aside  the  original  Decree. 
Iho  Yice-Chancellok  : 

It  is  ayerred,  on  this  Record^  that,  at  the  time  of  filing  the  Bill  in  Crqfi 
7.  Baringy  the  Plaintiff"  was  in  London  :  that,  shortly  afterwards,  he  went 
to  reside  at  Ghent :  that  ho  returned  to  England  in  or  about  October  1826, 
and  resided  some  time  at  Liverpool :  that,  on  or  about  the  16th  of  November 
1826,  he  again  lefl  this  Country,  and  resided  out  of  the  Jurisdiction  of  the 
Court  until  after  the  Decree  in  Croft  v.  Baring  was  made.  The  question 
is,  whether  that  Decree,  of  necessity,  hinds  the  Plaintiff. 

If  the  Plaintiff  bad  been  disposed  to  take  advantage  of  that  Decree,  he 
jnight  have  so  made  himself  a  Party  to  the  Suit  as  to  entitle  him  to  take  ad- 
vantage of  it.  But  the  question  is,  whether  ho  is  bound  by  the  Decree,  if 
be  4ce8  not  please  to  be  bound  by  it.  The  Plainti£&  in  the  Suit  of  Croft  v. 
Bixring^  might  have  served  the  Plaintiff  in  this  Suit  with  Process ;  but  they 
£d  not  choose  to  do  so ;  therefore,  on  the  face  of  this  Record,  I  am  of 
Oj^ion  that  it  is  competent  to  him  to  proceed  just  as  if  no  Decree  had  been 
made  in  Croft  v.  Baring:  and>  conaequentty,  this  Demorrer  must  be  over- 
ruled. 

[  ^438  1      *0n  looking  at  the  office  oopj  of  the  BiU  in  Crofi  v.  Baring 
(irbich  it  i?as  agreed  I  should  look  at),  I  see  no  reason  to  alter 

(e)  «ItIuttb6ettdioM^ilwliWherai&impropevD«eteehMb«eBaBafde4^^ 
«lilioiil«etwl(Mtit<ii|gbttotM  impeadidlbyOilgiBalHl^^  Trait  Pkid.  4tb  edit.  9S. 
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l834.-~Wamas  t.  Connt. 


mj  opimoii«  It  appean  tbat  (ihe  fact  of  the  Plamtiff  being  out  of  the  Jaris- 
diction,  was  mfrodoced  hy  way  of  Amendment ;  bat  it  does  not  appear  at 
wliat  time  the  Amendment  was  made.  If  the  PkuntiiT  was  within  the 
Jarisdiction  at  the  time  when  the  Bill  in  Croft  v.  Baring  was  filed,  it  was 
not  competent  to  the  Plaiiitills  m  that  Suit,  to  amend  their  Bill  by  stating 
that  be  was  i  it  of  the  Jurisdiction.  They  ought  to  have  filed  a  Supple- 
mental Jiill,  stating  that,  since  the  filing  of  the  Original  Bill,  tho  preaenk 
Plaintiflf  had  gone  out  of  the  Jurisdiction  of  the  Court. 

Demurrer  over-ruled. 


On  the  over-ruling  of  the  Demurrer  the  Defendant's  Counsel  applied  for 
time  to  answer.  j\Ir.  Wigram  objected  that,  under  tho  Orders  of  1833, 
the  Vice-Chancellor  had  no  Jurisdiction  to  make  an  Order  for  time  to  an- 
swer. The  Vice- Chancellor  s^v^  he  considered  that  he  had  Jurisdiction  to 
allow  the  time,  as  pnrt  of  the  Order  over-ruling  the  Demurrer ;  and  that  it 
was  not  a  Case  contemplated  by  the  Act* :  and,  accordinglyi  His  MontMr 
allowed  the  Defendants  Six  Weeks'  time  to  answer. 


1384:  S3d  January. — Practice. —  Witnes*. 

liCave  given  to  Plaintiff,  before  Aitswcr,  to  sue  oat  a  Commission  in  a  Sait  to  perpetitato  Te»* 
timony,  the  Defendant  having  been  attached,  and  still  refusing  to  answer. 


Thib  was  a  Bill  to  perpetoate  the  Tellimoiiy  o£  Witnesses  to  a  Will.  The 
Defendant  bad  been  token  on  Attoebment  for  want  of  Answer^  and  cemmit* 
ted  to  the  FUet, 

Mr.  Cooper^  for  the  Plamtiff,  now  mered  for  fibertj  to  sue  oat  a  Commia> 
sion  to  examine  the  Witaesges,  as  if  the  Caose  were  at  tssae,  saying  that 
the  Defendant  still  refused  to  pat  in  his  Answer.  He  dtod  Coveny  r.  AihiiXl 
(a),  and  JVere     Green  (6). 

The  ViM-Ohmsi^  made  the  Order  en  the  anthority  of  the  Case  in 
Ih'dteite. 


1834  .  2Stli  January, — CosU. — Insolvent. 

In  a  forcdoaare  Soit  against  an  InsolTeat  Mortgagor  and  the  Provisional  Assignee  of  the  In- 


*LA50A8TKB  V,  IiAHOASm. 


Wbatiko.  v.  Govht. 


(•)  iDidLSsa. 


(»)  19  T«.  ate. 


•  9  &  4  WiU.  4.  c.  M.  a.  IS, 
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1834.— Lc  Jeunc  r.  Budd. 

•olvent  Convft  who  datnui  ao  inteNf^  die  Flaliitlir  mmsfc  pagrtlM  Oeiti  of  die  AMfgnteaad 
wttttbcm  to  to  his  Debt 

Tms  waa  a  Bill  of  Foreoloaare.  Tlie  Hortgajsor  had  taken  Ibe  benefit 
of  the  Insolvent  Debtor^s  Aet.  The  Provisional  Assignee  of  the  Inaolrent 
Court  (who  was  made  a  Defendant)  bjr  his  Anawer,  submitted 
whether,  bj  force  of  the  Aet  or  otherwise,  the  Estate  ^beeame  [  *440  ] 
Tested  in  \im  for  the  benefit  of  the  Creditors ;  and  disclaimed  all 
Interest  other  than  sneh  (if  an^)  as  might  be  Tested  in  him,  as  Pfoidsional 
Assignee,  in  Tnist  for  the  Creditors :  and  hoped  that  the  Coast  would  taka 
care  of  the  interest  of  the  Creditors. 

The  Vice- Chancellor  mSide  an  Order,  as  to  the  Costs  of  the  ProTisional 
Assignee,  similar  to  that  in  Woodard  v.  Raddon  (a),  and  on  the  sme 
ground. 

Mr.  Spence  for  the  Plaintiff. 

Mr.  Reynold»  for  the  Provisional  Assignee. 


[  *441  ]  *Lb  jEVSn  V.  BODD. 

1834  :  29th  and  SOih  Jaoaarj. — Legacy, — ConaaU  to  Alarriag*. 

fFnttitordiracted  bis  TmslMt  to  pay,  to  hw  Davghten.  their  Portions  on  fh^iiuinTinf  with 

tiie  Consent,  in  Writing,  or  hit  Trustees  first  had  and  obtained ;  and,  on  tfatir  roarrying 
vrithont  such  Consent,  that  the  Trnsirc^  «hnn! !  stand  possessed  of  their  Fortunes,  in  Trust 
for  their  separate  oso*  Cor  Life,  wiih  Kctiiamdcr  to  their  Children.  A,  proposed  to  tho 
Trustees  to  marry  one  of  tlie  Daughters,  who  waz  an  Infant.  The  Terms,  as  coromnoi* 
eated  to  her  b/  one  of  the  Traiteett  were,  that  SSSH  thonld  be  paid  to  it.,  on  his  narriage^ 
out  of  her  Portion,  and  that  the  Remainder  should  be  invested,  in  the  namea  of  Trustees, 
for  her  sole  use  and  benefit,  the  Interest  to  l>c  paid  lo  licr  only.  The  Dniifjliter  nceeptcd  tho 
Proposals,  and  a»ked  the  Consent  of  the  Trustees,  The  same  Tmsteo  then  wrote  a  Letter, 
to  the  Daughter,  saying  dutt  lie  and  his  Co-Tniitee  had  not  tiien  slened  tho  Oooeent,  iot 
wtn  rmfy  to  A  «»oi  ssen  nrtgmute;  and  a  Draft  waa  prepared  bjr  whidi  (aalOect  to  iho 
payment  of  tho  500/.  to  the  Husband)  the  Portion  was  settled  oo  the 'intended  Husband 
during  \tU  solvency,  then  on  the  intcudud  Wifo  for  her  separate  use,  for  Life,  with  nemaia- 
dcr  to  the  Children,  with  Itemulnder  to  the  Survivor  of  the  intended  flosband  and  Wife. 
A.  haviaig  made  ocrtain  arrangeroenii  fbr  the  disposal  of  the  KHMl,  wliidi  the  Trosteea  die* 
approved  of,  the  Trustees  who  had  written  the  Letter,  icfnied  to  kxAat  the  Draft  of 
Settlement,  saying  fic  should  expect  A.  to  make  some  other  Propo!;nls  respecting  tlic  dispo- 
sal of  the  500/.  Anolhcr  arraogcmcni  was  accordingly  mnde  fmd  comnmnicntcd  Jo  ti  e 
Trustee,  but  he  took  no  notice  of  i(,  and  his  Name  was  struck  out  of  the  Scltlemcnii  and 
tiio  Maitiage  (  to  iriiich  hie  C6-Tn»tte  had  duly  consented)  waa  had  wilhont  further  com- 
munication  wida  him.  HeU  that  die  Letter  was  a  anOelent  Conaent  on  his  part  to  «be  Mar* 
liasc. 

John  Gillbank,  Victualler,  by  his  Will  dated  the  9lh  of  Aprii  1829,  de- 

(a)  Amu,  Vol  IV.  p.  606. 
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vised  to  George  Budd  an«l  Thomas  Clai/ton^  all  his  FrechoUl  Estates  in 
Trust  to  sell,  anrl  declared  tliat  the  Proceeds  should  be  deemed  part  of  his 
Personal  Estate  ;  and  he  gave  the  residue  of  his  Personal  Estate  to  the 
same  Persons,  in  Trust  to  invest  the  same  and  also  the  Proceeds  of  his  ileal 
Estate,  in  the  Three  per  Cent.  Reduced  Annuities,  and  to  stand 
•possessed  of  the  Stock  in  Tru^t  to  transfer  the  same  equally  £  *442  3 
among  his  Children,  Savelll,  John,  .Kmma  jSophia  and  HannaJij 
the  Shares  of  his  Daughters  to  become  vested  in  thera  at  21  or  Marriage ; 
and  he  appointed  Badd  and  Clayton  Executors  of  bis  Will  aod  Gaardians 
of  his  Children  during  their  Minorities* 

The  Testator,  bj  a  Codicil  bearing  even  dale  with  his  Will,  after  reciting 
that  he  had  directed,  by  his  Will,  that  the  Shares  of  his  Estate  and  Eifecti 
therein  bequeathed  to  his  Daughters,  should  be  transferred  to  them  at  21  or  . 
Marriage,  declared  that  his  Trustees  shoald  stand  possessed  of  the  Stocks 
and  Foods  so  bequeathed  to  his  Daughters,  ontil  they  should  respeetively 
be  married  with  the  Cbntenl  md  Afpnhatum  m  Writing  firU  had  and  ob* 
tained  of  hit  Hhuim  or  the  sorvivors  or  snrfifor  of  tiiem,  aod  shoold, 
after  ibe  vestiog  of  soeh  Shares  aod  ootil  soeh  Marriage,  |»ay  to  his  Dao^ 
tors  the  lotorest  aod  DiTtdeods  of  their  Shares ;  aod  that,  oo  the  respeeiiYO 
days  of  Marriage  of  his  Dao^ters  wUh  the  ApprobeOim  in  WriUng  of  Att 
TnaUnh^oro  mentteneii,  the  Trostees  shoold  traosfer  to  them  tho  Shares 
of  Ins  Estate  aod  Effeets  beqoeathed  to  them  hy  his  Will ;  bat,  io  the  eveot 
of  his  Daog^ters  or  either  of  them  being  married  iritfaoot  the  Cons^tof  his 
Trostees  as  aforesaid,  he  directed  the  Trustees  to  stand  possessed  of  her  or 
their  Share  or  Shares  for  her  or  their  separate  ose  for  Life,  aod,  after  the 
decease  of  either  of  his  Daogbters,  that  the  loterest  aod  Diridends  of  her 
Share  shoold  be  am  lied  for  the  Edocatiooaod  Maiotenaoceof  herOhildren^ 
ootil  they  attsioed  21,  irith  benefit  of  sorvivorship,  at  which  period  he  dl> 
rested  that  the  Share  or  Shares  to  vMcfa  his  Daughters  were 
'entitled  for  Life,  shoold  be  divided,  equally,  among  their  res>  [  *4i8  3 
pective  Children,  and,  in  case  his  Daughters  or  either  of  them 
80  marrying  without  the  Consent  of  his  Trustees,  should  die  withoot  Chil- 
dren, then  tliat  the  Trusteed  should  pay  her  or  their  Share  or  Shares  to  such 
Persons  as  his  Daughters,  or  cither  of  them,  should  bv  AViU  direct,  and,  in 
default  of  such  direction,  to  such  of  his  Children  as  should  be  living  at  her 
or  their  Decease,  in  equal  proportions. 

The  Testator  died  in  February  1830.  The  Trustees  sold  his  Real  Es- 
tates, and  invested  the  proceeds  and  the  residuary  Personal  Estate  as  di- 
rected by  the  Will.  In  March  1831,  A  P.  Le  Jeune,  a  Music  M  stcr 
vithont  Fortune,  who,  for  some  time  before,  had  paid  his  addresses  to  the 
Testator's  daughter  Emma  Sofihia^  commumcated  to  Clayton^  (with  whom 
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1834.— Le  Jeanc  Bndd. 

he  was  well  acqiuunted,)  his  denre  to  marry  her ;  npoa  which  OU^fion  said 
that,  if  LeJame  would  settle  the  greater  partion  of  Miss  i3HUhmk*9  fartoM 
DpoD  her  aod  the  Issoe  of  the  Marriage,  he  should  not  object  to  the  match : 
and  C^a^ftun,  at  Le  cJaime's  request,  infoinied  Bvdd  of  the  proposal ;  and 
Budd  replied  that  he  saw  no  objection  to  the  Marriage,  provided  a  settle* 
ment  of  all  Miss  CHUbanIi^$  fortune,  except  600^,  which  mig^t  he  adranced 
to  Ze  Jgime  as  an  oatfit  on  the  Marriage,  wero  made  in  the  way  proposed. 
In  August  18S1  Xe  Jettne,  who  had  been,  previoosly,  introduced  to  BimU 
by  Miss  CHllbank,  personally  communicated  to  £udd  his  denre  to  marry 
ber  and  to  make  the  Settlement  as  suggested ;  to  which  Budd  replied  that 
he  saw  no  objection  and  that  he  would  write  to  ^liss  GiUhank^  who  was 
then  in  the  country,  on  the  subject.  Accordingly  Budd,  on  the 
[  ^444  ]  31st  of  August  Ibol,  wrote  u  letter,  to  Miss  Giilbank,  as  fol- 
lows : 

"  Since  you  wero  at  my  house  last  week  I  have  seen  Mr.  JLe  JcunCf  the 
person  whom  you  introduced  to  me  as  your  intended  Husbaud.  The  Propo- 
sals made,  by  Mr.  Le  Jcime,  to  Mr.  Clayton  and  myself,  are  these  :  that, 
on  his  Marriage  with  you,  we  shall  give  to  him  a  portion  of  500/.,  out  of 
the  Principal  of  your  Money,  the  remainder  to  he  invested  in  the  names  of 
two  l^mteei  for  your  sole  use  and  bene  fit,  the  Interest  of  ivhich  to  be  j^aid  to 
you  only.  The  sum  of  500^  that  he  receives  he  will  make  what  use  he 
pleases  of,  as  we  cannot  interfere  with  any  Speculation  he  may  please  to  en- 
ter into,  any  further  than  our  opinion  may  bo  asked  by  hlin.  He  has  prom- 
ised  mc  that,  with  the  money  so  received,  he  will  procure  for  you  a  suitable 
home,  and  such  a  one  as  you  shall  feel  comfortable  with.  Now  I  wish  you 
to  answer  this  letter  by  saying  whether  it  is  your  particular  wish  to  be  mar- 
ried to  Mr.  Le  Jeune  under  such  circumstances ;  if  so,  you  teilly  in  your 
Letter,  ask  the  consent  of  Mr.  Clayton  and  mfftelfto  the  Marriage,  by  gi9' 
ing  to  much  money  and  settHny  the  rmainder  &n  jfowmHf,  That  being 
done,  you  will,  also,  name  two  Persons  to  be  your  Trustees  under  a  Ma^ 
riage  Settlement.  Upon  the  receipt  of  your  Letter,  any  Arrangement  yen 
wish  shall  bo  immediately  entered  into." 

Miss  QiUha$ik  answered  this  letter  on  the  2d  of  September,  saying  that 
she  fully  approved  of  Le  Jeune' s  Proposals,  and  requested  the  Consent  oi 
Bndd  and  Clayton  to  the  Marriage  >  and  she  nominated  them  as  Tnistees 
of  her  Settlement. 

[  *445  ]  *A.  P.  Le  Jewne^  in  contemplation  of  his  Marriage  and  wiUi 
Miss  ti^ftoM^e  Approbation,  arranged  with  his  Uncle,  J^ftqik 
Le  Jeuney  a  Staymaker,  to  lend  him,  J.  Le  «7sime,  the  5002.,  and  that  A. 
P,  Le  Jema  should  take  Apartments  in  his  house,  at  a  weekly  rent :  that 
MSbs  (M&anishoold  be  taught  the  bunnesB  of  Staymaldng,  and  that  J^os^A 
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Le  Jeune  should  pa^  her  «  Salarj  of  75^  a  jear»  for  bovod  years*  Clojf- 
and  Buid^  when  tbejr  were  mformed  of  tbia  Airangementy  objected  to 
it»  on  the  ^nd  that  it  woald  be  injariotis  to  Mite  0Uliami^9  healthy  and 
for  other  reaaoaa* 

On  the  22d  of  September  1881,  Wahey  the  Solicitor  of  the  Trustees,  had 
an  interfiew  with  BtM^  and  then  pointed  out  to  him  what  he  considerAd  to 
be  the  proper  Terms  of  the  intended  Settlement ;  and  Budd  approved  of 
them  and  directed  Blake  to  prepare  the  Settlement  aocordi.igly. 

On  the  26th  of  September,  Budd  wrote  to  Miss  GiOimk  as  follows: 
^  I  beg  to  inform  yon  that  ACr.  Blake,  the  Solicitor  has  receired  ererj  no- 
eessary  Instnictbns  to  prepare  the  Marriage  Deed,  and  everything  is  now 
goin^  on  that  can  be  done  till  your  presence  will  be  required  to  make  it 
complete.  Mr.  Clayton  and  I  have  not  y^t  iii<iii,'d  iJw  Coment^  but  we  are 
fUUe  ready  to  do  go  as  soon  as  requisite^  as  we  consider,  from  your  Letters, 
that  it  is  your  wish,  and  that  your  happiness  depends  upon  tlie  proposed 
Union.  Thus  Tar  thin^js  are  arranged,  and  I  am  not  aware  any  obstacle 
can  possibly  present  itself  to  prevent  your  Marriage.  That  point  being  set- 
tled, you  are  quite  free  to  act  on  your  own  opinion  rclalivij  to  Mr.  A,  P% 
Le  Jeune  embarkin-  the  oOO/.  in  the  way  proposed.  ^w<iJ  then 
mentioned  the  '|>rouri(l3  on  which  he  and  Oku/ton  thought  that  £  J 
the  proposed  arrangeraent  was  objectionable,  and  concluded  as 
follows :  "  I  am  not  aware  that  I  shall  have  occasion  to  write  to  you  again, 
as  I  Buppoae  that,  when  every  necessary  arrangement  is  made,  a  Sanunons 
from  another  quarter  will  bo  more  cheerfully  obeyed." 

On  the  20th  of  October,  lllffke  caUed  on  Budd  with  the  Draft,  and  said 
that  he  had  prepared  a  Settiement  as  a^ced  on  at  their  former  interview, 
and  in  such  a  manner  as  he  considered  would  be  most  beneficial  to  the  Par- 
ties :  and  he  was  ahont  to  produce  and  read  the  Draft,  when  Budd  observ- 
ed that  he  disapproved  of  the  Loan  to  Joitph  Le  JewM  and  of  Miss  (HVlf 
hmHe  residing  in  his  boose  after  her  Marriage,  and  said  that  he  should  ex> 
pect  other  Proposals  to  be  made  by  A.  P.  Le  Jeune  respecting  the  ase  he 
should  make  of  the  500Z.  and  the  residence  of  himself  and  his  intended 
Wife ;  and  he  declined  to  look  at  the  Draft,  bnt  did  not  make  any  other  ob- 
jection to  the  Marriage. 

On  the  6th  of  November,  Miss  QUihctnk  wrote  to  Budd  as  follows : 

Having  nndmstood  that  yon  now  object  to  the  Anaagement  which  had 
been  previonsly  agreed  upon  respecting  the  snm  to  be  paid  to  my  intended 
Hnsband  on  the  day  of  onr  Marriago,  I  am  under  the  necessity  of  remind- 
ing  yon  that  the  Afiair  has  now  proceeded  so  far  with  the  Consent  and  Ap- 
probaUon  of  yoarself  and  Mr.  CUt^tom^  that  it  is  impossible  tost  me  to  with- 
draw from  or  sospend  the  Engsgsnont  fbr  any  length  of  timo,  witbont  Iho 
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greatest  iojary  to  my  bappmen.  As  I M  well  aanired,  from  the  kind  eait 
and  attention  to  my  welfare  and  happiMi  wfaidi  yon  have  always 
[  *447  ]  evinced,  you  will  not  willmg^y  retard  or  *Smpede  tfaem  by  longer 
objecting  to  tbe  Tenna  of  the  Marriage  as  proTionily  agreed 
upon,  I  troat  that,  ere  tbie,  yea  will  hare  reconsidered  the  sabject  and  de- 
cided that  yon  cannot  and  ongbt  not,  in  jnatioe  to  myself  and  Mr.  ZeJinm4y 
attempt  to  alter  those  Terms  to  which  yoa  had,  more  than  a  month  since, 
assented.  As  it  is  impossible  for  Mr.  Le  Jeune  to  arrange  his  plans  of  8el- 
ilement  in  Life  in  any  other  manner  than  that  he  has  already  commonicated 
to  you,  and  as  I  am  now  extremely  anxious  for  the  aecomplisbment  of  oor  • 
Union,  I  hope  you  will  favonr  me  with  a  Letter,  at  yonr  earliest  conveiuence, 
allaying  my  anxiety  on  this  sabject  and  expresang  yo«r  wiliin^ess  to  permit 
your  name  to  remain  in  the  Marriage  Deed  as  a  Trustee." 

In  consequence  of  tho  disapprobation  expressed  by  the  Trustees,  the 
Arrangement  ^vith  Joise^ih  Le  Jeunt  ^vas  abaiKloijed  ;  and,  on  the  12th  of 
Kovembcr,  A  P.  ht  Jtunt  wrote  to  Budd  and  iufi  rmed  Lim  tLereof,  and 
added  that  he  proposed  to  take  suitable  lodgings  in  some  respectable  house 
and  to  invest  in  the  Funds  so  much  of  the  500Z.  to  be  paid  him  on*  his  mar- 
riage, as  would  not  be  rc(|uircd  as  an  Outfit,  and  iliat  the.  residue  r>f  Mis^i  (Jill- 
hank's  Fortune  woidd^  of  course,  he  sfttli  d  on  heratlf  and  funuhi  at  the  ^cay 
agreed  upon.  Budd  returned  no  Answer  to  either  of  tlie  two  last-mention- 
ed Letters.  On  tho  loth  of  November  Clayton  gave  his  Consent,  in  Writing, 
to  the  Marriage.  On  the  25th  of  November  the  Settlement  was  executed, 
Sudd's  name  having  been  struck  out,  as  a  Trustee,  and  F,  Mutchm9m*$ 
name  substituted  for  it 

The  Trusts  of  the  Settlement  were  to  raise  500Z.  out  of  Mias 
[  'MS  J  GiUbanle'i  Share  of  her  Father's  Estate  and  'pay  the  same  to 
A.  P.  Le  Jeune  for  his  own  absolute  use,  and  to  pay  the  Inttrmt 
and  Pividends  of  the  Residue  to  ^.  P.  Le  Jeun§^  until  he  should  amiga, 
charge  or  otherwise  dispose  thereof,  or  attempt  or  agree  so  to  do,  or  bopmm 
Bankrupt,  or  take  the  benefit  of  the  InsoWent  Debtetfs'  Act,  ordo  any  otbir 
act  whereby  the  Interest  and  Dividends  would  become  vested  in  any  other  P6^ 
son ;  and,  on  his  doingany  of  the  acts  before  mentioned,  then,  daring  tho  joiat 
lives  of  A*  P.  Le  Jeune  and  his  iutended  Wife,  to  apply  the  Inter  est  and  Div- 
idends for  her  separate  use,  and,  if  he  should  survive  her,'  then  iompply  ifae  la* 
terest  and  Dividends  fu  the  maintenance  and  suppevt  of  it.  P.  LeJmtm^ 
the  Inne  of  the  Marriage,  or  of  the  Issue  alone,  as  the  Trustees  should  tUak 
fit,  and,  after  Le  Jem^e  Death,  if  Miss  GiHbank  should  survive  him,  to  pay 
the  whole  of  the  Interest  and  Dividends  to  her  for  Lifo,  and,  after  the  De- 
cease of  the  survivor,  to  stand  possessed  of  the  Principal,  tn  Trust  for  tbe  Chil- 
dren of  the  marriage  as  £•  JmsM  and  Misi  (TiUtoiiit,  daring  their  joint  laew^ 
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Eh  lid  appoint,  aud,  in  default  thereof,  as  the  survivor  should  appoint,  and,  in 
dciiuU  theraof,  in  Trust  for  the  Children  of  the  Marriage,  and,  if  there 
should  be  no  such  Ohildt  then  in  Tnisk  for  the  aurfivor  of  Z0«/eimeaad  Miss 
aiUMbatiaolatolj. 

On  the  28A  of  NoTombar,  vil]iont  anj  i&titnalion  gLjea  to  Sudi^  tha 
MarriagB  was  soleBiuiedy  and  oo  the  aame  day,  Budd  was  informed  of  U  b j 
ft  Letter  written  to  him  bj  Ck^ftan,  Shortly  aflterwardsy  A,  P.  Le  JSmmm 
appUed  to  Buid  to  ooaeor  with  OkqftMi  in  traoaferring  Mrs.  Le  JeutuU  Por- 
tane  to  the  Trustees  of  the  Settlement.  Budd  having  declined 
eompljing  with  that  application,  on  the  14th  of  December  1831,  [  *440  ] 
(Mrs.  *XeJSnmc  being  atiU  an  lD&nt),theBiU  was  filed  ont  by 
Mr*  and  Mrs.  LtJeme^  Cla^ftan  and  HuUhimonf  against  Budd^  praying 
Ibathe  might  be  erdered  to  make  the  transfer. 

Buddf  in  his  Answer,  said  that  he  intended,  and  conceived  thai  he  must 
have  expressed  that  the  Settlement  was  to  he  on  Mrs.  Le  Jetme  herselft  to 
her  sole  and  separate  use,  and  not  on  her  Husband,  who  was  not  to  have  any 
Interest  in  her  Fortune  bejond  the  500 1. :  that  he  understood  the  terms  of 
the  Settlement,  as  communicated  to  him  by  Blaic  ai  iheir  interview  on  the  22d 
of  licptcmber,  to  be  confurmablo  to  the  terms  expressed  m  his  Letter  of 
the  31st  of  August  that  is  to  being  a  Settlement  of  the  whole  of 

Mrs.  Le  Jeune'n  Fortune,  except  the  500^.  for  Outfit,  for  her  separate 
use  for  Life,  with  Rtjmainder  to  her  Chiidrou  in  exclusion  of  her  Husband,  and 
that  he  never  had  the  slightest  notion  of  any  other  Settlcmcui  being  in  con- 
templation :  that  whatever  might  be  the  legal  effect  of  his  Letters,  ho  always 
considered  that  his  formal  Conscat  in  ^Viitmg  yet  remained  to  bo  required 
and  given,  though  he  had  no  wish  to  interpose  any  obstacle  to  the  Marriago 
and  merely  intended  to  use  the  control  vested  in  him,  before  he  finally  gave 
his  formal  Consent,  for  the  purpose,  not  only  of  socui  in:^  the  Settlement  of 
his  Ward's  Fortune  so  as  to  exclude  her  Husband  from  any  control  over  it, 
but  also  of  regulating  the  disposition  of  the  Sum  to  he  advanced  for  Outfit : 
that  Blake  did  not  produce  or  show  to  him  the  Draft  of  the  Settlement  or  ex- 
phun  to  him  the  contents  thereof :  and  he  submitted  whether  the  Marriage  had 
been  solemnized  with  his  Consent  and  Approbation  in  Writing  within  the  pro* 
Tittons  of  tbo  Codicil,  the  condition  annexed  to  his  Consent  in  his 
Letter  of  the  31st  of  August  not  havmg  been  complied  w  ith.  The  t*450] 
Answer  concluded  with  setting  forth  a  Letter  dated  the  13th  of 
December  1831,  from  Mrs.  Le  Jtun^M  Brothers  to  Budd,  requiring  him  not 
to  part  with  their  Sister^s  Fortune,  on  the  ground  that  she  had  n^u  ned  with* 
oat  Consent :  and  Budd  sabmilted  that  they  and  their  Sister  Mmnah  were 
necessaiy  Pasties  to  the  Snit. 

In  Jime  18d2|  the  ^  was  amended  by  nsH^g  Mia.  Xe  Jhme's  Brpth^ 
en  and  Sister  Defbadaots. 
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Mr.  mtigki  and  Mr  Biehur,  for  the  Plaintilb : 

A  Conseat  to  a  Marria^  maj  be  good,  tlioiigh  it  wat  not  fimnally  given, 
and  even  though  the  Party  who  gare  it,  may  not  have  intended  it  to  be 
final.  Budd^  in  his  Letters  of  the  Slat  of  Augoat  and  2dth  of  September, 
eneonraged  the  Marriage,  and  gave  an  unconditional  Cooaent  in  Wrii'mg 
to  it,  wbieh  he  never  afterirarda  coald  retract.  J^he  Gfeatatw  ^  not  re- 
qnire  the  Troatees  to  aeo  to  the  proprietjr  ot  the  Settlement,  bat  to  the  pro- 
priety of  ibe  Marriage.  By  the  Codicil,  the  Tmateea  were  not  required  to 
direct  any  Settlement  to  be  made,  bntthe  Sfaarea  of  the  Daughters  wcro 
given  to  them  abaolutely  on  their  marrying  with  Consent.  Tbe°SettlemeDt 
alluded  to  in  Budd^§  Letter  of  the  aiet  of  August,  would  hare  been  no 
Settlement  at  alias  it  would  have  enabled  Mrs.  Le  Jetme  to  give  the  whole 
ofber  Property  to  her  Hosband.  The  Tmstees  objected  to  the  arrange- 
ment altered  into  with  Jo9«ph  Le  Jeune,  and  that  nrran<^cmcnt  was  abarulon- 
ad  ;^stilly  however.  A,  P.  Xe  J'^tme  was  to  have  the  500/.  for  Outfit.  Blake, 
in  bis  Evidence,  aweaia  that  on  the  22d  of  Septembt  i  lie  communicated  to 
Aif^tftbe  scope  and  effect  of  the  intended  Settlement,and  that  assented 
thereto,  and  never  required  that  the  Property  should  be  settled  on 
[•461]  Mr9.^Ze  Jmme  BXkd  her  Children,  to  the  exclusion  of  her  llu.band  ; 

but,  on  the  contrary,  that  he  assented  to  Ulakes  recommenda. 
tion  that  Mr,  Le  Jpme,  who  had  no  Fortune  of  his  own,  should  be  permit- 
ted  to  receive  the  Interest  of  his  ^\  ife's  Fortune  during  his  life,  as,  in  case 
die  were  to  receive  it,  it  might  create  discord  between  them.  BJake  fur- 
that  twean  that  StwW ultimately  left  it  to  him  to  prepare  a  Settlement  upon 
the  terms  proposed,  or  in  such  other  manner  as  he  might,  on  further  consid- 
oration,  think  more  beneficial  to  Mr.  and  Mrs.  Le  Jeune,  except  that  the 
6001.  was  to  be  paid  to  Mr.  Le  Jeune,  immediately  on  the  Marriage  taking 
epet.  At  the  interview  which  took  place  on  the  2^th  of  October,  Budd 
•did  notoliject  to  the  Settlement,  which  was  a  reasonable  and  prudent  one: 
be,  merely,  disapproved  of  the  Loan  of  the  500/.  to  Jose^^h  Le  Jtnne,  and 
of  Mr.  and  Mrs.  U  Jeune  going  to  reside  with  him  after  their  Marriage  ; 
and  that  arrangement  was  subsequently  put  an  end  to.  Dashwood  v.  sluk- 
ley  (a)  ;  L'AguUar  v.  Brinkwater  (6)  ;  Lard  Strange  v.  Smith  (c}  ; 
Burletm  v.  ffumfrcf/  (d)  ;  Wortkington  v.  Ihani(e}  ;  Daley  v.  DtOn^ 
vme  (/)  ;  Merry  y.  Hives  (r/). 

Sir  E.  Sufjden  and  Mr.  0.  Andtrdon,  for  the  Defendant  Budd: 

The  question  is,  when  and  on  what  Terms  Budd  consented  to  the  Ma^ 
riage. 
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Accordiog  to  the  Plaintiff's  own  statement,  the  Draft  of  the 
SetUenwDt  wm  to  iiave  been  submitted  to  Budd,  *Tb«  Settle-  [  *452  ] 
ment,  bowever,  was  ezeeuted,  and  tbe  Marriage  was  bad,  without 
anjr  intimation  ^ten  to  Budd.  Blake,  it  b  tnie,  ealled  on  Budd  with  the 
Settlement,  hot  did  not  read  it  to  him,  as  he  did  not  approve  of  it,  bat  said 
be  shonld  expect  other  Proposals  to  be  made  bjXeJtfims,  respecting  the 
use  he  should  make  of  the  6007. :  and  afterwards  BiuUTt  name  was  struck 
ont. 

According  to  the  Case  made  by  the  Bill,  the  balk  of  the  yoang  Lady's 
Fortune  was  to  ha?e  been  settled  on  herself  and  her  fkmitj :  and  Le  JmuUf 
in  the  Letter  which  he  wrote  to  Buddwi  the  i2th  of  November  1831, 
says :  ^*  Tbe  lesidae  of  Miss  €HUimJI^9  Fortnne  will,  of  course,  be  settled 
on  hendfand  family  in  the  way  already  agreed  npon."  The  argument 
for  the  PlatntiOb,  is  a  departure  from  the  Bill.  It  appears,  from  the  Oof^ 
xespottdenee,  that  the  Settlement  that  was  intended,  was  a  Settlement  on 
the  Wife  for  her  separate  use.  The  effeet  of  that  which  has  been  executed, 
is  to  take  away  from  the  Wife  the  Enjoyment  of  the  Property  during  lier 
Husbancrs  Solvency.  The  Property  too  is  given  to  tlie  Survivor,  in  the 
eveiii  of  there  being  no  Cbildreo  of  the  Marriage,  it  an  uuusual  Settle- 
ment,  and  not  that  which  Budd  consented  to. 

The  Cases  cited  do  not  apply ;  for,  in  this  Case,  there  is  no  Forfeiture  in 
the  event  of  a  Marriage  without  consent. 

Mr.  Pfjji/s  and  Mr.  Lloyd^  for  the  Defendants,  the  Brothers  and  Sisters 
of  Mrs.  LtJemie,  said  that,  hy  the  Codicil,  a  Provision  ^Ta3  made  for  tho 
Testator's  Daughters,  whether  they  married  with  or  without  tbe  Con- 
sent of  the  Trustees :  that  the  obtaining  of  the  Consent,  was 
•made  a  Conditioa  preccdenl  r  and  that,  if  Budd  had  given  any  £  •468  } 
Consent  at  all,  the  Condition  on  which  it  was  given,  had  not  heen 
complied  with ;  and,  therefore,  the  Gift  over  in  the  Codicil,  bad  taken  effect. 
Gillet  V.  Wray  (A). 

Mr.  Errington  appeared  for  the  Infant  Child  of  Mr.  and  Mrs.  Le  Jtm/e^ 
who  was  made  a  Party  to  the  Snit  by  Supplemental  Bill. 
Tbe  YiOB  Chancellor  : 

The  question  is  what  is  the  effect  of  the  TransacUons  between  the  Parties, 
having  regard  to  the  Provision  in  the  Codicil  ? 

It  has  been  argued  that  the  real  object  of  the  Testator  in  making  the 
Codicil,  was  to  secure  a  proper  Settlement  on  his  Danghter,  throagh  the 
Intervention  of  tho  Tmstees.  fiat  tho  Testatsr  has  not  directed  that  bis 
Tnistess  shonld  ise  to  tho  mating  of  any  Settlemsnt  in  the  event  of  their 
Conssnt  to  Ihi  Marriigo  not  being  given,  but  has  Ibntod  over  tbe  Propert;f 

(A)  1  P.  W.  S84. 
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in  ft  particular  manner,  wliich  amounta  to  a  Settlemeot,  in  that  event ;  tnd 
there  is  ao  absolute  Gift  to  the  Daughters  in  the  event  of  their  marrying 
with  Consent.  [His  Bonor  here  read  the  Codicil].  It  ia  p)aiA>  theieforey 
that  what  the  Testator  intended,  was  that  tlie  Trustees  should  exercise  no 
control)  except  as  to  the  Property  of  the  Marriage.  The  Courtship  conp 
menqedin  the  Spring  of  1831.   The  firstMeeting  between  the  Imatees 

and  Blakty  took  place  in  Maj  or  June  of  Aat  year.    Some  coDr 
[  *454  ]    versation  then  took  place  respecting  the  proposed  Marriage,  *but 

nothing  definite  waa  arranged.  There  having  been  a  Proposal 
made  that  500/.  should  be  advanced  to  the  Uncle  of  the  intended  Husband, 
and  that  the  jfonng  Lady  should  reside  in  his  House  and  be  taught  the 
bnnncss  of  Stay-makiog,  Buddy  on  tho  Slat  of  Angoat  IBdl,  wrote  this 
Latter  to  her :  [His  Bomr  hero  read  the  Latter].  By  the  words :  On 
the  rooeipl  of  jonr  Letter,  any  Arrangsment  yon  widi  ahall  be  immediatelj 
•ntered  mto/'  he,  of  coarse,  meant:  On  tharooeipt  of  your  Answer  in 
the  aflBrmatire.*'  It  atmck  ma  that  it  might  be  qnasttonablo  whether,  on 
this  Letter  alone,  there  wonld  not  be  strong  groond  for  saying  that  thera 
was  ft  CoQsent  in  writing,  if  she  wrote  sneh  an  Answer  aa  he  aoggaslsd. 
On  the  2d  of  September,  ITiss  CFOtboMk  wrote  an  Answer  to  Budd'$  Let. 
ter ;  and  no  one  can  deny  that  tt  was  aneh  an  Answer  as  he  moat  hftve  an* 
ticipftted.  Bttt  the  nrntter  did  not  rest  here  ;  for,  on  the  22d  of  September, 
ft  Meeting  took  place  between  Bttdd  and  Blak$ :  and,  whfttSTer  took  place 
ftt  diftt  msetuig,  whether  Budd  more  or  less  distinctly  nndeistood  what  Bhkg 
aaid  to  Inm,  on  the  26th  of  September,  BtM  wrote  this  Lstter  to  the 
yonng  Lady :  [His  Honor  here  read  the  Letter].  It  is  quite  plain,  on  the 
ftee  of  this  Letter,  thai  Budd  anppesed  that  some  mors  formal  Consent 
mnat  be  given  by  him  and  Cl^ton  to  the  Marriage  ;  but,  at  the  same  time, 
no  other  conatruetion  can  be  put  upon  it  than  that  it  waa  ft  Writing  signed 
by  Budd  ftnd  consenting  to  the  Marriage.  Nothing  in  it  holds  out  that 
his  Consent  iras  to  depend  upon  the  making  of  the  Setllement  in  one  w^ 
or  another ;  bat  it  was  ft  complete  nnqoiTocal  Consent.  He  tella  Miss  (7i7^ 
hand  that  Mr.  Blake  had  roceired  every  necessary  Instmction  to  prepare 

the  Marriage  Deed,  and  that  eyery  thing  was  then  going  on  that 
[  *455  ]   oenld  be  done  till  her  'Presence  should  be  required  to  make  it 

complete.  Miss  Oilibank  wrote  an  Answer  to  this  Letter,  in 
which  she  ftUodod  to  the  Adrioe  which  Budd  and  Clatfton  had  given  lier. 
The  Advioe  which  they  had  given  her,  was  not  as  to  the  Form  uf  the  ;Sct- 
tiament,  but  aa  to  her  living  in  the  House  of  Joseph  Lt  Jeune.  Nothing 
had  passsd,  between  Budd  and  her,  to  which  this  Letter  of  hers  could  re- 
fir,  eieopt  the  Adrfee  whioh  he  had  communicated  to  her,  in  bis  X*0tter  of 
the  26  of  September,  as  to  the  Proposal  of  living  in  the  House  of  Mr. 
Jntph  LtJtmn, 
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My  opinion  is  that,  on  the  2dth  of  September^  Budd  h$A  g^en  an 
eooditional  Oonaent,  which  he  nould  not  afterwards  withdraw. 

The  AnaagemeatB  that  were  to  be  made  respecting  the  joang  Lady's 
Place  of  Boflidence  and  ihe  disposal  of  the  500i.,  were  considered  as  formal 
merelji  and  not  as  Conditions.  It  is  not  necessary,  therefore,  to  enter  into 
the  Cases,  hut  only  to  say  that,  when  an  absolnte  Consent  has  been  once 
given,  the  Parfy  is  not  at  tiberty  to  retract  it. 

At  the  Meeting  between  BkJtn  and  Budd  on  the  29th  of  October,  there 
was  a  Declaration,  on  Budd^9  part,  that  he  did  not  deure  to  see  the  Draft 
of  the  Settlement,  and  Blake,  therefcre,  had  bo  other  eourse  Ut  pvmne  bat 
to  complete  the  Settlement  accor^g  to  the  orif^nal  Instmetioos :  and  it 
does  not  appear  that  the  Settlement  aotoally  made,  wasat  vatianee  with  that 
originally  proposed,  except  that  Badd^%  Name  was  not  foand  in  it.  The 
Letter  of  the  81st  of  August  was  not  written  by  a  Professional 
Person,  and  did  not  accurately  point  out  'any  particular  Tcimd  *456  J 
of  ScUleiiieuU  All  that  ic  said  was  that  Mr.  Le  Jeune  was  to 
have  a  Portion  of  500/.  out  of  tbe  Priucipul  of  the  Money,  ami  that  the  lle- 
mainder  waste  be  invested,  in  ihe  Auuiesof  two  Trustees  for  Miss  QiUbdnk't 
sole  use  and  benefit,  the  Interest  of  which  was  to  be  paid  to  her  only.  All 
that  was  meant  was  that  a  Settlement  bhoukl  be  made,  giving  Miss  Gillhank 
an  Interest  for  her  Life.  After  the  Interview  of  the  20th  of  October,  Miss 
Gillhank  vFTOtc  to  Bvdd  the  Letter  of  the  Tnh  of  November,  to  which,  as  I 
understand,  Budd  never  sent  any  Answer,  though  it  did  not  hint  at  any  ob* 
iectlon  to  the  Settlement,  except  with  respect  to  the  500/.  If  Budd  had 
objected  to  the  Terms  of  the  Settlement  generally,  ho  should  have  answer, 
cd  that  Letter,  and  said  that  he  thought  the  Settlement  wrong.  Then,  on 
the  12th  of  Kovember,  Mr.  Lf  Jeune  wrote  a  Letter  to  Budd,  in  which  ho 
said  that  so  much  of  the  500i.  as  should  not  be  required  for  Outfit,  should 
be  invested  in  the  Funds,  and  that  the  Residue  of  Miss  Gillbank'i  Fortune 
should  be  settled  on  herself  and  Family  in  the  way  agreed  upon.  To  this 
Letter  also  no  Answer  was  returned.  The  Marriage  took  effect  on  the  28th 
of  November,  and,  after  the  Marriage,  Application  was  made  to  Budd  to 
transfer  the  Fund  ;  and  the  question  is  whether  he  was  justified,  in  point  of 
Lb(W,  in  refusing  to  make  the  Transfer.  Budd^s  objection  is  put  upon  this; 
not  that  the  Settlement  was  wrong ;  but  that  ho  had  not  gifeo  hb  Consent. 
I  do  not  think  that  there  is  anything,  in  the  Settlement,  so  wrong  as  that  a 
Tmstee  oonld  reasonably  object  to  ttmsfer  the  Fond. 

I  son  of  opinion  that  the  whole  Defence  as  to  Budd,  ntteily  ftuls,  and 
that  his^Condnct  has  made  this  Smt,  necessary.  If  the  CHUbankt 
had  net  wtitten  their  Letter  *to  Budd,  they  must  haye  been  made  [  *467  J 
'MiBa-iii  TCHM*  of  thiir  iDtsraat.  Xhe  Pki&tiflB  must  paj 
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tiieir  Costs,  and  also  the  Costs  of  the  Infant;  and  those  Costa  and  Uieir 
own  must  be  paid  to  them  bjr  Badd. 


MYTXOii  V.  Boodle. 

1484:  aoth  Jaawaiy.— IFig^Qwuilnidwi. 

Testator  bequeathed  5,000/.,  to  A.,  if  be  atlttaod  21,  bnt  if  hr  shnnld  not  attain  thnt  age,  or 
die  without  learing  U§m  Mak,  tfasa  over.  Hdd  tkU  the  S,000/.  mied»  «l)tolutelj.  in  A 
on  his  attaining  21. 

Thb  Sam  of  6,500{.,  (of  wVieh  i,500{.  belonged  to  Mwet  Owhet  and 
the  Beeidue  was  sttbjeet  to  the  Trusts  of  bis  Marriage  Settlement),  was 
seonred  by  a  Mortgage  of  the  Estates  of  J,  MffUon^  deeeased,  for  a  Term 
of  Years  which  had  become  vested  In  J&flct  Cof^  The  Plaintiff  was  the 
Eldest  Son  and  Heir  of  tT.  MjfUon, 

Mo9€$  CMet,  by  his  WOt  dated  the  7th  of  March  1808,  bequeathed  1,5002., 
therein  mendoned  to  be  remuning  due  to  him  bj  J,  Jl^ofi,  then  lately 
deeeased,  and  secured  npon  all  or  some  Parts  of  his  Estates,  to  the  Plainr 
tiff,  the  Son  of  the  said  JoAn  J^fytUm;  bnt,  if  the  Plaintiff  should  die  be* 
fore  he  attained  the  ago  of  21  years,  then  the  Testator  bequeathed  the 
1,5002.  to  certain  other  Persons  in  his  Will  mentioned:  And  the  Testator, 
after  statbg  that,  if  he  should  survive  his  Wife,  he  should,  under  the  Trusts 
of  his  Marriage  Settlement,  beoome  entitled  to  the  Sum  of  5,000Z.  remain- 
ing due  and  secured  upon  all  or  some  Parts  of  the  Estates  of  J*  Mytton^ 
deceased,  did,  in  case  the  5,0002.  should,  at  any  time,  come  to  or  vest  in 
him  or  in  any  Person  or  Persons  in  Trust  for  him,  bequeath  the  same  to  the 
Plaintiff,  if  he  should  attain  the  ago  of  21  years,  but,  if  he  should  not  at- 

tarn  that  age  or  die  without  leaving  Issue  Male  of  his  Body 
[  '458  ]   living  at  his  Death  or  bom  alivo  ^afterwards,  then  the  Testator 

bequeaihed  the  5,0001.  to  certain  other  Persons  in  his  Witt  men- 
tioned. !nie  Testator,  by  a  Codicil,  after  reciting  that,  by  the  Death  of  his 
Wife,  he  had  become  entitled  to  the  5,000^,  bequeathed  the  same  to  the 
Plaintiff,  if  he  attained  the  age  of  21  years,  but,  if  he  should  not  attmn 
that  age,  or  die  without  leaving  Issue  Male  of  his  Body  living  at  the  time 
of  bis  Death  or  bom  alive  afterwards,  then  the  Testator  bequeathed  2,000/. 
of  the  6,000/.  to  the  Defendant  Rebecca  Myiton  (the  only  Sister  of  the 
Plaintiff's  Father),  her  Heirs,  Executors,  or  Assigns,  if  she  was  alive  at 
the  time  of  his,  the  Testator's,  Death ;  but,  if  she  was  dead,  then  he  be- 
queathed the  2,000/.  and  the  remaining;  3,000/.  of  the  5,000/.  to  John 
Corbet,  since  deceased,  in  Trust  for  his  Children  by  his  Wife,  Ann  Corbet, 


Digitized  by  Google 


GASES  IN  CHANCERY.  400 


1834.— MTttoB  T.  Boodle. 

as  should  be  ativs  at  the  time  of  his  Death  (except  the  Eldest  Son  who 
would  be  amply  provided  for  otherwise)  :  and  the  Testator  bequeathed  the 
IfifH^Lj  alio  remaining  due  to  him  by  John  Mytton  and  equally  secured 
upon  all  or  some  Parts  of  his  Estates,  to  the  Plaintiff ;  but,  if  the  Plaintiff 
ahovld  die  before  be  attained  the  age  of  21  years,  then  the  Testator  be- 
queathed the  laafe^nentknied  Som  to  eertain  other  Pemoa  theiem  meotton- 
ed. 

The  Testator  died  on  the  28th  of  August  1809. 

The  Bill  was  filed  in  1833,  a^^ainst  the  Personal  Eepresentativcs  of  the 
Testator,  and  against  Rebecca  Mylton^  and  the  youn/^cr  Children  of  John 
Corbet,  statmg  that  the  Plaintiff  had  attained  21  and  had  Issue  Male,  and 
that,  in  consequence,  he  was  entitled,  ander  the  Will  and  Codicil,  to  the 
6,6002.  absolutely,  and  to  have  the  Mortgage  Term  assigned  ac- 
cording to  his  Directions :  *that,  being  seised  in  Fee  of  the  [  *4d9  ] 
Mortgaged  Premises,  he  had  agreed  to  sell  the  same,  and  waa 
desirous  of  having  the  Term  assigned  in  Trust  for  the  Pnrehaser  and  to  at- 
tend the  Inheritance:  chat  the  Defendants  Rebeeea  Mytton  and  the  Child* 
ren  of  John  Corbet,  pretended  that  the  Plaintiff  was  entitled  to  a  Life  In- 
terest only  in  the  5,000/.,  and  that,  if  he  should  die  without  leaving  Issue 
Male  of  his  Body,  the  Bequest  orer  to  them  would  take  effect ;  bat  the 
Plaintiff  charged  that,  by  having  attained  21,  he  had  become  absolutely  en- 
titled to  the  whole  of  the  6,500/.,  and  that,  for  the  same  reason,  the  Bequest 
over  had  become  incapable  of  taking  effect.  The  Bill  prayed  for  a  Declara- 
tion that  the  Plaintiff  was  absolutely  entitled  to  the  6,5002.,  and  that  the 
Representadres  of  the  leatator  might  be  ordered  to  uAffi  the  Term  aa  ha 

should  direct 

The  Cause  now  came  on  to  be  heard  as  a  Short  Cause. 

Sir  dfii.  Sugden  and  Mr.  Becda,  for  the  Plaintiff,  cited  Beachcroft  7, 
Broom  (a)  and  CtUhbert  t.  Funier  (6) ;  and  said  that  the  5,0002.  WM 
not  to  go  over  either  in  the  event  of  the  Plaintiff  attaining  21,  or  in  the 
event  of  his  dying  under  that  age,  if  ho  left  Isiue  Male ;  and  that  his  Is> 
ine  would  tako  the  Estate  out  of  which  the  Term  was  created* 

Mr*  ^jfht  and  Mr.  Stuart  for  the  Defendants,  the  Legiteea  over,  aaid 
that  there  was  no  Gift  of  the  5,000Z.  to  the  Plaintiff,  except  on 
his  attaining  21,  and  that  he  *then  took  a  vested  Interest,  sub-   [  *460  ] 
jeet  to  be  divested  on  his  dying  withoot  leaving  Male  Isaac  (c). 
Mr.  Dumi,  for  the  Teatatoc^a  BapnaenUtives. 
TheYiCBXSiuvoiUbOJi : 

Aoeordiag  to  the  CcnatmetaoD  cantaaded  for  bj  the  Defiradaala*  Gomiaal, 

{•)  4  T.  R.  44 1.  («)      4tft.  <«)  Sm  ifM V.  MUM,  1  Mail.  4af . 
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there  would  have  been  ftn  Intestocy  if  the  Plaintiff  had  died  under  21  and 
bad  left  Issao  Male. 

I  am  of  opinion  that  the  Testator  did  not  intend  the  Legatees  OTer  to 
take,  if  the  PlahuifF  died  under  21  leaving  Issue  Male ;  bnt  that  his  clear 
intention  was  that,  if  the  Plaintiff  attained  21,  ho  should  have  the  5,000/., 
and,  if  he  died  under  21  leaving  Ime  Male,  tbat  ba  ihoatd  also  have  tlia 
Legacy. 

Declaia  the  PJ^ntiff  to  be  abaoiatei/  eatiilad  to  Ibe  wbole  6,6002. 


Tbb  Ano&Ksr-GBNiRAL  tr.  Sho&b. 

ISS4:  ^OiV^bnuutyj—New  Ordtrt^Cbialmetimu 

Where  a  Decree  in  a  Cause  in  which  preTfous  ReftvaMtt  hare  been  made,  direeis  aXtlbmee 
to  the  Masier  in  rotation,  the  DeoMt  wUl  bscKRtod  to  the  Jinccr  to  whoa  Ao  proviont  B«- 

fercncos  wen  ouide. 

Motion  that  the  Reference  directed  by  the  Decree  to  the  Matter  in  Mo- 
<«/{an,  might  be  declared  null  and  void,  and  that  the  luference  might  be 
made  to  tho  Master  to  ^vhom  the  previous  Kefcreucea  in  the  Cause  had  been 
made  (a). 

[  MCI  ]       'Mr.  MoJft  lai'l  ]\Ir.  Booth  in  support  of  the  Motion. 

Sir  £.  jSur/Jen,  Mr.  Knight  and  Mr.  C.  liomUl^f  contra. 
The  yiCE-CiiANci:LLuU : 
I  am  of  opinion  that  the  Language  of  the  Decree  is  right.    It  is  clear, 
from  the  Language  of  tho  17th  Order,  that  the  Master  in  Rotation  ia  the 
Matter  to  whom  the  previous  iieicrcuces  in  tho  Cause  were  made 


BOEMBLL  V.  TBB  DOKB  Of  WBLUBnilOir. 

IP  J  4    5th  Fcbniary. — Practice. — Beviver, 

Mouoa,  bclorc  Decree,  bi/the  Extcutor,  of  a  deceased  Defendant,  that  the  PlaixitilT  might  revire 
tiie  Sdt  agaiiul  him,  or  diai  the  Bill  nilglit  bo  ditmisiod  u  acainet  the  Deoeued,  granted. 

Motion,  before  Decree,  ^  the  Executor  of  tho  lato  Duke  of  Sutherland^ 
one  of  the  Defendants,  wbo  died  in  Julj  188S,  tbat  tbe  Plaintiff  miglit, 
iriUiin  a  Mootb  after  tbe  date  of  tbe  Order  to  bo  nado  on  tbo  Motioiit  lo- 

C«)  Sit  Ulh,  Uth  4  t7lb  OidMBoT  ma» 
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ISM^Latttt  T.  Dashwood. 

vivo  tho  Suit  agiinst  the  Executor,  ^r,  in  dofiralt  Iheroof,  tli«t  tho  Suit 

might  be  dismissed  as  against  the  late  Boke. 

Sir  E.  8ugden  and  Mr.  Xr.  L9wndu^  for  the  Motion. 

The  PlalntifT  did  not  appear. 

The  VtM-ChcamUor  mado  tho  Order. 


*XiAiT£a  V.  Dasbwood.  [  *462  ] 

1A34 :  14lh  Fcbrnary. — Mortgagor  and  Mortgagte, — Account. — lienis. 
JL  convqrtd  hit  Ertuat  lo  A,  in  Trast  to  lell  uid  paj  off  «  Mortgago  and  ethnr  IncnmbraiMat 
on  tho  EstatoB,  uid  to  retain  a  Debt  dua  to     and  nntU  the  Bale,  to  apply  the  Bents  iA 

keeping  ilow  n  the  Interest  on  the  Charges,  and  to  poy  tho  Sarplas  to  A.  B.  look  a  transfer 
of  the  mortga;;''  nnd  entered  into  anil  remained  in  possession  for  24  yc«r«,  hot  did  not  sell 
the  Estates.  For  the  tirst  Ten  Years  the  Bents  were  less  than  the  Interest ;  bnt,  afterwards, 
they  exicaedcd  it  Ji,  filed  a  Bilt  for  an  Aeooniit  of  the  Eeots  leodved  bj  B.,  with  jearlj 
Besta,  and  for  a  Be^sonTcgranea  of  the  Eetatea.  Bnt  the  Conrt  refBsed  to  direet  the  BcsH. 

By  Indentures  of  the  18th  and  IQth  of  December  1798,  Freehold  and 
Leasehold  Estates  were  conveyed  and  assigned,  bj  the  Plaintiff,  to  tho  De- 
fendant, Dailiwood,  in  Trust  to  ^ell,  anii,  out  of  the  Money  arising  there- 
from,  in  the  first  place  to  pay  off  1,5002.  and  Interest  secured  by  a  ^lort- 
gage  of  the  Estates  to  one  Hunt,  next  to  re-purchase  an  Annuity  of  50^., 
aeenrod  npon  the  Estates  to  Mary  JPihe^  and  then  to  retain  7002.  and  In- 
torest  due  to  himself,  and^  to  pay  the  residue  of  tlie  Monies  to  the  Plaintiff: 
and  it  was  provided  that,  until  the  Sale,  the  Rents  of  the  Estates  ahoold 
be  applied  in  payment  of  the  Interest  of  tho  1,500^,  and  in  payment  of 
the  Annnitj  and  the  Interest  of  the  700/. ;  and  that,  in  case  there  should 
be  any  Sntpkui,  the  same  should  be  paid  to  tho  Plaintiff.  In  June  1801, 
JhaHnifood  pud  off  the  Principal  and  Interest  dne  to  JSTtift^  and  took  a 
Transfer  of  the  Mortgage.  Shortly  afkerwarda  he  entered  into  possesdon 
of  the  Estates,  hot  never  sold  the  same. 

On  the  4th  of  February  1815,  Mrs.  Pike  agreed,  with  the  Plaintiff,  to 
accept  of  a  sum  of  808^,  in  lien  of  her  Annnity,  and  that  that  Sam,  irith 
Interest  at  51.  per  Cent.,  should  be  conaidered  as  charged  upon  the  Estates* 

In  1820  the  Bill  was  filed,  chargin<;  that  the  Bents  received 
by  Datkufoodt  who  still  remained  in  possession  *of  the  Estates,   [  *46d  ] 
were  sufficient,  not  only  to  keep  down  the  Intercat,  but  to  dis- 
cbarge the  Principal  of  the  SniQs  charged  thereon,  and  praying  that  an  A4> 
count  might  be  taken  of  such  Bents,  wUh  Anmud  BuU^  and  that  the  Es- 
tates might  be  roHSonyeyed  to  the  Plaintiff. 
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The  Decree,  irUoli  was  pnmoanced  m  1828,  direeted  so  Acooont  to  bo 
taken  of  the  Prindpal  and  Interest  due  in  respect  of  the  lD6iimbmQoe% 
and  of  the  Bents  receWed  or  which,  without  wilful  Neglect  or  Definite 
might  have  been  received  by  J>a$hwood» 

It  appeared  that,  for  the  first  10  Tears  after  Dat^imod  entered  into  pos- 
session of  the  Estates,  his  Payments  exceeded  his  Receipts,  and  that,  in 
eyerj  subsequent  Year,  his  Receipts  exceeded  his  Payments,  but  not  to 
an  amount  suffident  to  discharge  the  Principal  due  to  bun* 

On  the  Cause  coming  on  for  farther  Directions, 

Mr.  ^niffM  and  Mr.  Sharpe,  for  the  Pluntiff,  inasted  that  Rests  oog^t 
to  be  made  in  taking  the  Accounts  of  the  Rents  received  by  Dadnmod. 

^  E.  Sugden  and  Mr.  Tud^  for  l^aw&wooc?,  said  that  he  did  not  take 
possesdon  of  the  Estates  as  Mortgagee,  but  under  tlie  Trusts  of  ^e  Release 
of  1798 ;  and  that  the  Court  could  not  allow  him  ]bterest  on  the  Balanoes 
in  his  &vcQr ;  and,  therefore,  that  Rests  ought  not  to  be  made  in  taking  the 
Account 

The  Vicg-Chancellob,  after  stating  the  Trusts  of  the  Release  of 
1798,  said  : 

In  1801  Dashu'ood  took  a  Transfer  of  tVic  first  Mortgage  and 
[  *464  3    entered  into  possession  of  the  Estates  under  *the  Provisions  of 
the  Release  of  IT  Lib,  and  lie  remained  in  possession  for  24  Years. 
The  Bill  asks,  in  terms,  that  the  Account  of  the  Rents  received  bj  him  majr 
be  taken  with  Annual  llcsts. 

It  was  to  be  inferred,  from  the  Language  of  the  Release,  that  the  Rents 
were  more  than  sufficient  to  keep  down  the  Interest  on  the  Incumbrancea. 
But  it  appears  that,  for  the  first  10  Years,  they  ■were  not  equal  to  the  Inte^ 
est,  although  there  was  no  Default  or  MisappHcation  on  the  part  of  the  De- 
fendant.   Afterwards,  however,  there  was  a  Surplus. 

In  DavU  v.  May(^a^^  Sir  W.  Grant,  Master  of  the  Rolls,  after  moch 
Consideration  and  referring  to  Precedents,  eavs :  "  The  Direction  to  take 
the  Account  with  Rests,  is  not  of  course.  From  Precedents  of  Decrees  that 
1  have  seen,  I  collect  that  the  usual  course  is  not  to  give  that  Direction.' 
There  is  no  instance  of  a  Decree  in  the  Form  now  prayed,  with  Rests  from 
a  particular  period  of  the  Account  when  the  Arrear  of  Interest  was  dis- 
charged. Here  the  Special  Circumstances  are  agunst  such  a  Direction ; 
which,  it  is  admitted,  would  be  improper  from  the  beg^ming  of  the  Account, 
while  there  was  an  Artear  of  Interest.'' 

It  appears  to  me,  therefore,  that  I  cannot  authorise  the  Account  to  be 
liken  with  Rests,  in  this  Case. 

(•)  IS  Yd.  asa. 
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*Mo]iTA&A  V.  Hau*.  [  *466  ] 

ISM:  Uili  IUntti7«>--%bie^^te«Mar«» 

Whan  KB  InAiit  liaa  ua  AUowanoe  made  to  Um,  by  bta  Goardiatu  Ibrhlt  snppori,  a  Tradai« 

man  is  not  entitled  to  be  paid  for  Articles  stipplif'?  to  the  InAjnt.on  credit,  unless  lie  can 
Tnakc  out  that,  havinfr  n^r^nrd  to  the  Infant'd  CircanuUnce*  and  Station  (which  he  icboood 
to  inquire  into),  the  Articles  were  Necessaries. 

This  wts  ft  Suit  for  the  AdmiiiiBtratioii  of  the  Estate  of  Janus  Almmder 
NUbeU^  who  attuned  21  m  June  1881  end  died  m  the  same  year. 

The  Beoeased  was  entilledy  under  his  Father's  Will,  to  Proper^  pndno- 
ktg  an  Income  of  2^007.,  oat  of  which  an  Allowance  of  500^  a  year  was 
made  to  him,  for  his  Maintenance  and  Support  during  his  Minority.  In 
1828  his  Gnardians  purchased  for  him  a  Comnuanon  in  the  life  Gnards,  the 
Pay  of  which  amounted  to  146^  per  annum ;  and  they  allowed  him  800^ 
fbr  Outfit. 

Two  Hosieis,  Ludlam  and  MSh^  claimed,  onder  the  Decree,  to  he  G^di> 
tors  of  the  Deceased  for  the  Amount  of  their  Bills  for  Shhrts,  Glovei^ 
Stocks,  Handkerchiefs  and  other  Articles  with  which  they  had  profusely 
supplied  the  Deceased,  between  November  1828  and  June  1829.*  The 

Master  allowed  about  half  the  Amount  of  each  Bill.  The  Deceased^s  Widow 
then  presented  a  Petition  contending  that  tlie  Ma%ter  ought  to  have  cUsaJ- 
lowed  the  whole  Amount  of  the  Bills,  and  prating  that  it  might  be  referred 
back  to  the  Master  to  review  liis  lleport. 

Sir  E.  Sugd<:a  and  Mr.  Wakejield  for  the  Petitioner : 

It  hes  on  the  Tradesman  who  supplies  an  Infant  with  Goods,  to  show  that 
they  are  Necessaries.  The  Articles  which  these  Tradesmen  suppiie^  were, 
not  necessaries.  They  had  nothing  to  do  with  the  Infant's  Outfit 
as  an  •Officer.  A  Tradesman  cannot  recover  even  for  Necessa-  [  *4&6  J 
ries,  if  another  Tradesman  has  supplied  the  Infant  with  the  same 
Articles,  although  he  may  be  ignorant  of  that  fact.  Here  the  Articles 
charged  for  were  furnished  by  tlie  two  Tradesmen  concurrently.  Ford  v. 
FotherifiU  (a),  Bmnhridge  v.  Pickering  (6),  Maddoz  v.  Miller  (c),  OookY, 
Dtaton  (<i),  BerolleB  v.  Ramsay  («?). 

Mr.  Knight  and  Mr.  K.  Parker  for  Ludlam,  said  that  this  Case  was  dif- 
ferent from  any  that  had  been  decided  :  that  it  was  not  the  Case  of  an  In- 
fant living  in  his  Father's  House  ;  but  of  a  Young  Man  placed  out  in  the 
World,  holding  a  Commission  in  the  Army,  and  who  was  left  by  his  Trustees 

(a)  1  Fnkt'b  N.  P.  C.  SOl.  8.  C.  Bip.  N.  P.  a  Itl.  {b)  S  Mge  Neck.  ISSS. 
(e)  1  M-       TSS.  (4)  S  Gvr.  AFIitm,  114.        («)         Ssp.  77. 
•  Two  hmdMd  aad  nfeeyein  ef  Qlorci^  UdAm  I^M*  Qfom,  mn  cbnfid  Ibr  la  All^ 
Bill. 
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and  GaardiADfl  in  tho  sitoation  of  a  Man  having  the  spending  of  his  own 
Income. 

Mr.  Stinton  for  ETiUm, 
The  Vice-Chancellor  : 

I  take  it  to  bo  the  Law,  that  it  is  the  dutjr  of  those  who  trust  Infants  for 
Goods  supplied  to  them,  to  make  themselves  acquainted  m&  their  Oireum* 
stances,  in  order  that  they  may  determine  whether  the  Articles  snppGed 
really  ate  Necessaries  or  not.  In  this  Case,  the  Trustees,  in  1827,  had  al* 
lowed  the  Infant  500/.  a  year,  and,  in  1828,  they  pmrchased  for  him  a  Com* 
miamon  in  the  Life  Gnards,  and  famished  him  with  800Z.  for  outfit.  The 
Question  then  is  whether  a  tradesman  would  he  at  liberty  to  famish  an  In- 
iimt  with  Necessaries  on  Credit,  when  he  might  have  known,  if 
[  M67  ]  *he  had  made  Inqniry,  that  the  Infant  was  supplied  witii  an  In- 
come for  his  own  Sapport  I  cannot  think  that  a  Tradesman 
would  be  at  liberty  to*  supply  an  Infant  so  cirenmstanced,  on  Credit. 

With  respect  U>i[iW9  Bill,  it  is  nothing  but  sheer  eztra?ag^ce  and  folly. 
It  appears  that,  between  December  1828  and  Jane  1829,  he  supplied  this 
Young  Man  with  209  Pairs  of  Gloves,  and  with  many  other  Articles  which 
It  is  impossible  that  a  Life  Goardsman  could  want.  And  my  opinion  is  that 
no  Jary  would  be  justified  in  giving  him  one  farthing  for  that  Bill. 

With  respect  to  Ludlam,  he  states,  in  his  Affidavit,  that  he  observed  to 
NUhelt,  that  he  could  not  supply  him  with  the  Articles  he  wanted,  on  Credit, 
by  reason  of  his  Minority ;  and  that  Subett  replied  that  he  was  going  into 
the  Life  Gaards  and  required  the  Articles  for  his  Ootfit,  and  that  he  woald 
pay  for  them  oat  of  the  Money  which  was  to  be  allowed  him  for  that  Pu^ 
pose.  When  that  Answer  was  given  to  Zuditam,  it  was  his  duty  to  make 
farther  Inquiry,  and  he  then  would  have  leamt  what  Sums  were  allowed 
to  this  Young  Man  for  his  Support  and  also  for  his  Outfit ;  and,  on  those 
Facts  bmngstated  to  him,  he  would  not  have  been  at  liberty  to  sapply  this 
Young  Man  with  all  these  Articles  as  Necessaries. 

The  Law  with  respect  to  Infants,  was  made  for  their  Protection ;  and 
I  am  of  opinion  that  a  Tradesman  who  sues  for  Payment  of  a 
[  *468  ]   Bill  for  Articles  supplied  to  an  Infant,  is  boand  to  make  out  *that, 
having  regard  to  one  Situation  of  the  Infant,  those  Articles 
were  Necessaries. 

On  what  I  now  see  with  regard  to  these  Bills,  I  am  of  opinion  that  they 
ought  not  to  be  allowed. 
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Lowndes  v.  Da  vies. 

1884 :  iSth  Viiluntirj.—Pleadinff.^Cros$-Dill—DiKwery, 

A.  being  in  possession  of  an  Esfntc  tntdcr  a  Decree  in  1 78.*?,  D.  filed  a  Bill  against  him  to  re- 
cover the  Estate,  and  lnou-lit  a  Writ  of  Kt^lit  fur  the  sumo  purpose;  A.  then  filed  a  Cross 
Bill  against  Zi.,  seeking  lor  a  Discovery  of  Alaitcrs  relaliug  to  />/»  Pciligrcc,  and  praving 
A  might  deet  whether  be  would  prooeed  at  Law  or  in  Equity,  and  tbat,  if  he  elected  the 
former,  tlmt  he  might  bo  perpetually  restrained  from  proceeding  at  Isw  to  recover  theEa* 
late.  7i.  demurred,  because  t!ic  sought  a  Discovery  of  Matters  constituting  his  Case 
at  Law,  and  because  the  Order  for  putting  him  to  his  Elecdoaeoght  to  be  obtaioed  OQ  Mo* 
tioD,  and  not  at  the  Hearing.   Demurrer  over-ruled. 

Thohas  James  Selbt  dtTued  ha  Real  Estates  in  BuMn^mMref  to  his 
Heuvat*Lair9  for  the  finding  oat  of  whom  he  directed  AdTertisemetitB  to  ha 
published  immediately  after  bis  Death ;  hiit»  if  no  Heir  should  he  found,  he 
Revised  the  Estates  to  WUUamLoumde$f  sabjwttohis  Debts,  Legaeies^  &e. 

The  Testator  died  on  the  7th  of  Deeemher  1772.  After  his  death  Advei^ 
tisements  were  pnblished  pnisuant  to  the  direetian  iii  his  Will,  and  aeversl 
Fefioiis  claimed  to  he  his  Heirs.  On  the  S8th  of  October  1778,  WMm 
ZowukB  filed  his  Bill  agisinat  those  Claimants,  prajtng  that  the  Will  might 
be  established,  and  that  Issues  might  be  directed,  between  himself  and  the 
Claimants,  to  trj  who  was  the  Testator's  Heir,  and,  if  it  should  be  found 
that  the  Testator  left  no  Heir,  then  that  he  might  be  declared  en- 
titled to  the  Estates.  The  Cause  was  *heard  on  the  28d  of  [  *469  ] 
April  1779,  when  it  was  ordered  that  the  Claimants  should  be 
at  liberty  to  bring  an  Ejectment  to  recoTor  Possession  of  the  Premisec. 
The  Acficn  was  tried  on  the  22d  of  April  1780,  when  a  Verdict  was  found 
ibr  W,  Zowndet,  the  Defendant  in  tiie  Action.  On  the  hearing  of  the 
Canse  for  further  IMrections,  on  the  28th  of  March  1788,  the  Will  was 
established  and  the  Trosts  were  ordered  to  be  perfiMined,  and  it  was  declar- 
ed that  the  Estates  were  to  he  considered  aa  belonging  to  fT.  L(nimde$f 
and  that  he  should  be  let  into  Possession  thereof,  and  that  the  Title*Deed8 
ihould  be  delivered  to  him. 

Lowndu  aocordinf^y,  entered  into  Possession  of  the  Estates  and  remain- 
ed in  Poaacssion  till  his  death.  In  Trimtj  Term  1784,  he  levied  a  Fine  tur 
conusance  de  droit  &c.  of  the  Estates,  with  Proclamations,  the  last 

of  wlueh  was  made  prior  to  June  1785,  and  thereby,  the  Bill  alleged,  he  b^ 
cane  sosed,  in  his  Demesne  aa  of  Fee,  of  the  Estatec.  Ifttftam  Lowmdti 
died  CQ  the  8d  of  liay  1813,  learing  ffUtimn  8dbjf  LomdeihlBtHtaiSw 
and  Heir,  who,  thcfcupon,  entered  into  and  had  ever  abce  continued  In  Poc> 
sessum  of  the  Estates. 

Oa  the  6th  of  December  1882»     PmUt  and  SUmM  hii.Wife,  b  her 
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1834.— Lowndes  v.  Davies. 

ri^t,  isnied  a  Writ  of  Big^t  tgainst  W,  S,  X9«rjufet,  to  try  tfadr  Bi^t  to 
die  Eatates,  and,  on  the  same  day,  they  filed  a  BUI  against  him,  staking  the 
Will,  the  Prooeediags  in  the  former  Suit,  that  neither  they  nor  any  Ancestor 
through  whom  MkiMh  Davies  claimed,  were  Parties  to  that  Bait,  and  that 

they  bad  lately  discovered,  upon  Investigation  of  MitiebeA 
[  *470  ]  J>wM9  Pedigree,  that  she  was  the  *Testator^s  Heir :  and  the 
Bill  prayed  that  It  might  be  declared  that  Panet^  as  snch 
Heir,  was  entitled  to  the  Estates,  and  that  W,  S,  Loumdu  might  deliver  up 
Possession  thereof  to  her,  and  account  to  her  for  the  Bents ;  or  (hat  an 
Issue  might  be  directed  to  try  whether  she  was  the  Testotor's  Heir,  or  that, 
notwithstandmg  the  Decree  in  &e  former  Soit,  she  might  be  at  liberty  to 
proceed,  at  Law,  to  recover  Possession  of  the  Estates. 

The  Count  delivered  by  Dang9  and  Wife  in  the  Writ  of  Eight,  alleged 
that  JErasmu8  Lloyd  was  the  Testator's  Heir  at  his  death.  It  then  traced 
Erasmut  LloycTi  Pedigree,  and  averred  that,  on  his  death,  the  Bight  to 
the  Estates  descended  tc  John  lA/oyd  his  Son  and  Heir,  from  whom  it  de> 
sccnded  to  Catherine^  Frances  and  Mary^  his  three  Daughters  and  CoJieirs, 
and,  from  them,  to  MizabeUi  Davie$,  who  was  the  Daughter  of  Cathaim, 

The  Bill  in  this  Cause,  which  was  filed  on  the  10th  of  June  1833  by  WU- 
Uam  Selhy  Lowndet  against  Davies  and  Wife,  after  stating  aa  above,  alledg. 
ed  that,  if  the  Allegations  in  the  Count  were  true,  Davies  and  Wife  had  no 
Bight  to  the  Estates,  inasmuch  as  it  was  too  late  for  them  to  claim  any  In* 
terest  under  the  Will,  as  they  were  barred  by  Length  of  Time  and  by  the 
Fine  and  Nonclaira.  The  Bill  then  contained  Charges  as  to  Fra8mu»  Lloyd 
and  Ills  dcceaBed  Descendants  having  been  within  the  Realm  and  under  no 
Disability,  and  aa  to  the  PiTiodg  of  tlieir  Deaths,  in  order  to  show  that  they 
were  not  exempted  from  the  operation  of  the  Statute  of  Limitations  or  of 
the  fine  and  Nonclaim  ;  and,  lor  tlie  same  purpo.se,  it  required  the  Defend- 
ants to  set  furLli  tiie  d'irnes  of  the  Births  and  Deaths,  and  the 
£  *471  ]  "Places  of  lUeidenco  of  JErasmm  Lloyd  acd  his  deceased  De- 
scendants, and  other  Particulars  relating  to  them,  and  when 
FAizaheih  Davies  was  born,  and  when  she  and  her  Husband  were  married, 
and  where  they  had,  from  time  to  time,  reuded ;  and  also  to  set  forth  a 
Schedule  of  all  Deeds,  Pedigrees  and  other  Documents  in  their  Possession 
relating  to  the  Matters  aforesaid :  and  it  prayed  that  the  Defendants  might 
be  ordered  to  elect  whether  they  would  proceed  in  their  Soit  in  Equity  or 
at  Law,  and,  if  they  should  elect  to  do  the  former,  or,  if  the  Court  should 
be  of  opinion  that  the  Merits  of  the  Case  required  it,  that  they  might  be  per- 
petually restrained  from  proceeding  in  their  Action  at  Law,  and  from  in  aaj 
manner,  disturbing  the  Plaintiff  in  the  Possession  of  the  Estates. 
The  Defeadants  answered  thoie  parte  of  the  Bill  whioh  preoodod  the 
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Allegation  as  to  tho  Delirorj  of  tho  Count  ia  the  Writ  of  Right;  but  tliey 
demurred  to  tlio  Discovery  sought  bv  ilic  rest  of  tho  Bill,  and  also  to  so 
much  of  the  Bill  as  sought  that  they  might  be  ordered  to  elect  whether  thej 
vouli  proceed  at  Law  or  in  Equity,  and  to  all  the  Relief  consequent  upon 
iueh  EUctwn,  the  Plaintiify  oa  his  owo  showing,  not  being  entitled  to  saoh 
Order  or  Relief. 

Mr.  Ptp^f^  Mr.  Serjeant  Stephen  and  Mr.  Spenee,  in  sapport  of  the 
Demorrer,  said  that  the  Answer  gare  aU  the  Discovery,  that  was  necessary 
for  obtaining  the  Eqoitable  Relief  sought  by  tho  Bill,  namely,  the  Perpetual 
Injunction :  that  the  rest  of  the  Discovery  was  sought,  n9t  with  a  ?iew  to 
the  Equitable  Relief,  but  to  the  Plaintiff's  Defence  to  the  Writ  of  Right, 
and  either  was  immaterial,  or  related  to  the  Defendants'  Pedigree 
and  *other  Particulars  of  their  Case,  which  they  must  prove  at   [  *-472  ] 
the  Trial  of  the  Writ  of  Right :  that  an  Order  for  a  Plaintiff  to 
elect  whether  be  would  proceed  at  Law  or  in  Equity,  was  never  prayed  for 
by  the  Bin  and  was  not  a  subject  of  Relief,  but  ought  to  be  obtained,  by 
Motion,  on  the  putting  in  of  the  Answer  to  the  original  Bill ;  and,  con* 
sequently,  that,  though  the  Plaintiff  might,  on  his  Equitable  Case,  be  en* 
titled  to  the  Perpetual  Injunction,  he  could  not  be  entitled  to  it  as  contegusii- 
tial  to  the  Election  irregularly  prayed  by  the  Cross  Bill. 

Sir  U.  Sugdeiif  Mr.  KniyU  and  Mr.  Parrif  appeared  in  support  of  the 

But  The  Yiob-Chancsu^k  without  hearing  them,  sud : 
I  confess  that  this  is  the  first  instance  I  have  ever  seen  of  a  Bill  filed  un* 
der  such  droumstances,  or  of  a  Bill  asking  that  a  Plaintiff  in  Equity  might 
be  put  to  his  Election  whether  he  would  proceed  at  Law  or  in  Equity.  But, 
having  regard  to  the  Case  which  is  stated,  I  think  that  it  was  very  judicious, 
in  Mr.  Loivndes,  to  file  this  Bill,  because  it  enables  him  to  extort,  from  Mr. 
and  Mrs.  Davien,  an  Auswer  as  to  every  I'uct  which  cau  be  brought  forward 
by  them  to  suataia  tlicir  Case  at  Law,  it  being  admitted  that  the  Case  by 
which  they  are  to  succeed  at  Law,  is  the  identical  Case  by  which  they  aro 
to  succeed  in  Equity.  And,  if  a  Person  will  file  a  Bill,  he  is,  of  course, 
exposed  to  the  ordeal  which  tho  Defendant  may  subject  him  to  by  filing  a 
Cross  Bill ;  and  he  is  then  bound  to  set  forth  an  Answer  to  all  the 
matter  which  concerns  bis  Title  ;  for  the  trnth  of  tho  matter 
which  concerns  bis  !ntle,  is  material  to  the  Defendant's  Defence  [  *473  ] 
in  Equity. 

With  respect  to  those  Allegations  winch  relate  to  certain  matters  regard- 
ing the  Plaintiff's  Title,  I  think  that  the  Defendant  has  a  right  to  file  a 
Cross  Bill  to  know  whether  thoy  are  true  or  false  :  and,  though  it  may  seem 
to  be  immaterial  to  ask  whether  the  Count  had  been  delivered,  it  is  a  quea- 
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tiou  that  leads  to  thui  which  is  matohui,  namely,  tlie  truth  or  falsehood  of 
the  Avermeuts  in  the  Count. 

With  respect  to  the  Objection  that  Mr.  Loivndf  s  Las  prayed  that  Mr.  and 
Mrs.  Davie.^  may  elect  whether  they  will  proceed  at  Law  or  in  Equity  ;  al- 
though it  is  usual  to  obtain  an  Order  for  iliat  purpose,  on  Muiiou,  yet,  in 
this  Case,  Mr.  Loumdes  appt^ars  to  have  a  manifest  advantage  in  allowing 
the  Original  Suit  to  cro  on  to  a  hearing,  and  then  to  put  the  Plaintiffs  in  tiiat 
Suit  to  their  Elrctiun,  And  I  am  of  opinion  that  this  Relief  wLich  the 
Plaintiff  in  liaa  Suit  seek^j,  m  a  Relief  which  he  is  j^rima  jaeit  entitled  to 
hare,  a^d  therefore  that  the  Demurrer  must  be  over-ruled. 


Dbsangbs  v.  Grsqoet. 

1B36:  Cih  Fcbruarv. — Ptociict. — New  Orders. 

Where  a  report  of  Scandal  or  Impertinence  h&a  been  excepted  to,  the  Master  cannot  tax  Uw 
Costa  of  the  Reference,  under  the  2Sd  Order  of  18t3,  without  further  Order. 

Exceptions  taken  to  tho  Answer^  for  Impertinent,  had  been  allowed  by 
the  Master,   The  Defendant  excepted  to  the  Report,  and  those  Exceptions 
trere  allowed.    Tho  MoiUr^  on  being  applied  to,  declined  to  tax 
[  *474  ]   the  Cests  of  the  Reference,  on  the  ground  that,  *as  the  Report 
had  been  excepted  to,  he  had  no  Authority,  under  the  22d  Order 
of  1833,  to  tax  the  Costs  of  the  Reference  without  farther  Order. 

Mr.  Sb/Zn*,  for  the  Defendant,  now  moved  that  the  Master  miglit  be  or- 
dered to  tax  the  Costs. 
The  Viee- Chancellor  agreed  with  the  Matter ^  and  made  the  Order* 


Lee  V,  RAV£^^gcEOfi. 

ISSS :  Stb  4  Sth  Vdbnuy^Pnetktj—Niw  Orden^I»JmeHm. 

Under  the  lOth  Order  of  1833,  th«  Common  Injunction  cannot  be  obtained  on  an  Amended 
Bill  until  Five  Weeks  after  Appcurance,  and,  if  the  ]>cfeBdant  is  thMi  in  defltalti  ibe  AppU* 
cation  must  be  made  according  to  the  old  Practice. 

In  this  Cause,  the  Common  Injunction  hid  been  obtained ;  and,  on  the 
coming  in  of  the  Answer,  it  was  dissolved,  no  Cause  haviag  been  shown. 
!the  Pluntiffthen  amended  his  Bill ;  and  the  Defendant  not  having  put  in 
either  a  Plea,  Answer  or  Demurrer  within  Eight  Dajs  after  Appearance,  a 
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Motion,  on  Notice,  was  now  made  for  an  InjunctioD  on  the  Amended  Bill, 
the  Amendments  being  verified  by  Affidavit. 

Mr.  Kniyhl  and  Mr.  Mtjlm^  for  the  Pliuntiff,  referred  to  J<mi9  v. 
l}ownu(a)%  and  Homt  r.  Watson  (6). 

Mr,  Jacob  and  Mr.  K.  ParJcer^  for  tho  Defendant,  s.iid  that  the  Defend- 
ant was  not  in  Default,  as  the  Five  Weeks  allowed  by  the  10th  Order  of 
1833  (this  being  a  Town  Cause)  for  the  Defendant  to  answer  the  Amended 
Bill,  had  not  expired  :  that  the  Five  Weeks  were  substituted  for 
the  Ei^ht  Days  allowed,  by  the  same  Order,  ta  'answer  the  ori-  [  •476  ] 
ginal  Bill :  that  an  Injanction  on  an  Amended  Bill,  couM  not  be 
obtained,  at  of  eoursey  and,  therefore,  that  part  of  the  Order  whieh  entitles 
a  Plaintiff  to  an  Injunction  in  case  the  Defendant  do  not  plead,  answer  or 
demur  within  Eight  Days  after  Appearance,  could  not  apply  to  an  Amended 


Mr.  Kmffht^  in  reply,  said  that  the  Five  Weeks  were  substituted  for  the 
Eight  Weeks  allowed  to  answer  an  Original  Bill :  thnt  neither  the  Eight 
Weeks,  nor  the  Eire  Weeks,  were  intended  to  apply  to  an  Injunction  Cause : 
that  it  would  be  monstrous  to  hold  that  a  Plaintiff  must  wait  Five  Weeks 
before  he  could  apply  for  an  Injunction :  that  the  words,  "  as  of  course," 
meant  on  complying  with  those  Conditions  which  are  required  by  the  old 
Practice  as  laid  down  in  the  Oases  cited. 

The  Vtee-CJianeelhr  said  that  the  11th  Order  pointed  out  the  particular 
Recital  to  be  inserted  ia  the  Order  for  an  Injunction  on  an  Original  Bill ; 
and  that  it  seemed  to  bun  that  the  Injunction  to  which  the  10th  Order  re- 
ferred, was  also  an  InjnnctiOD  to  be  obtained  en  an  Original  Bill ;  but  that 
be  woidd  consult  The  Lord  CfhaneeUer  on  the  question. 

The  Vvsa-ChoMelhra^  that  he  had  conferred  with  HntLord  ChanedhTf 
and  that  his  Lordship  was  of  opinion  that  the  lOfih  Order  appilied  only  to  In- 
junctions to  be  obtained  on  Original  Bills ;  and  that  a  Pkunttff,  before  he 
could  obtttu  an  Iijnnction  on  an  Amended  Bill,  must  wait  till  the  Five 
Weeks  bad  expired,  and  then,  if  the  Defendant  was  in  Deftnit,  he  mi^t 
move  for  the  IiQnnetion  aooovding  to  the  old  Praettoe. 


1SS4 :  Uth  Jalj  aad  2»th  AugaMU—SoiicUor  and  CUm. 

If  ftBoUoMornaiailloaty  ncebedlyUBiii  bit  ehaneler  ef  Solieiier  far  the  m«  of  Us 


BUI. 


Iir  TBI  Maisbb  of  Babkbb. 


[  •476  ] 


<«)  lST«f.SSS. 


^)  Amt  Toi.  n.  p.  ss. 
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1834. — lu  rc  iiarkcr. 

Clic^nr.  his  Bill  i4  uxaUc,  though  it  eonti^  so  Chwrges  for  Buiaeit  done  ia  t  Court  of 

Law  or  Efiuity. 

Items  in  .1  Sulicilur'd  Bill  for  preparing  and  settling  n  Bill  in  Equity,  will  render  the  ^Solicilor^s 
Bill  Uaabl«,  tbongli  the  Bill  in  Equity  wu  acTor  ftl«d.  SeaJUe, 

In  1828  J.  W.  Tiyle  and  certain  other  persons  jointly  employed  Henry 
Barker  of  Manchester,  Attorney  at-Law  and  a  Solicitor  of  the  Court  of 
Chancery,  to  act  as  tlieir  Solicitor  in  obtaiamg  for  them  Payment  of  certain 
Legacies  to  wliich  they  were  entitled  under  a  Will ;  and,  ct  the  same  time, 
it  was  fully  understood  that  his  Bill  of  Costs  was  to  be  paid  by  them  jointly. 
The  Jjegatees,  nftervrards,  authorized  Barker  to  file  a  Bill  la  Equity,  against 
the  Executors  of  the  Testator,  to  compel  them  to  account  for  the  Testator's 
Estate.  Barker,  accordingly,  caused  a  Bill  to  be  prepared  and  signed  and 
settled  hy  Counsel ;  but,  in  consequence  of  the  death  of  one  of  the  Exeen- 
tors,  the  Bill  was  never  filed.  The  Claims  of  the  Legatees  were,  after* 
wards,  referred  to  Arbitration,  and  1,427^.  13a.  was  awarded  thorn.  That 
sum  was  received  by  Barker,  and  he  paid  over  G;3o/.  os.  Gd,  to  the  Leg;a* 
tees,  and  retained  the  rcm'tinder  in  his  own  hands.  The  Legatees  continu- 
ed to  employ  Barker  as  their  Attorney  and  Solicitor,  in  the  investigation  of 
tlie  Title  and  preparing  the  Conveyances  of  Estates  bought  by  them  from 
the  Trustees  of  the  Te8tator*s  Will. 

In  January  1833  Barker,  after  repeated  Applications  had  been  made  to 
him,  delivered  certain  Bills  of  Costs  against  all  the  Legatees  jointly,  and,  in 
May  following,  he  delivered  a  separate  Bill  against  J,  W»  RyU  alone,  in 
which  were  contained  the  Charges  relating  to  the  preparing,  settling  and 
signing  the  Bill  in  Equity.  The  Legatees,  on  a  Petition  stating 
[  *477  ]  that  those  Charges  *ougbt  to  have  been  charged  against  them 
jointly,  and  not  against  J.  W,  ByU  alone,  obtained  the  usual  Or- 
der for  taxing  the  Bill  of  Costs. 

^ffr^er  having  applied  to  stay  the  Proceedings  under  the  Order  and  that 
the  Petition  might  be  again  set  down  to  be  heard : 

Mr.  Kni^  and  Mr.  Spence^  for  the  Legatees: 

The  Bills  contain  Chargea  for  preparing  a  Bill  in  Chancery ;  and  the 
Bule  is  that,  where  »  Solicitor  has  done  Business  which  is  roferribte,  purely, 
to  hi«  character  of  Solicitor,  though  no  Suit  has  been  instituted,  the  Court 
exercises  Jurisdiction  over  his  Bills  and  directs  them  to  be  taxed.  Jjox* 
more  v.  Lethhridge  (a)  ;  Sandom  Bovtm  (ft)  /  Wdi  v.  Orauf(»rd  (c). 
Where  an  Attorney  or  Solicitor  withholds  his  Client's  Documents  or  Money, 
the  Courts  exercise  a  Summary  Jurisdiction  over  him.  parU  AWn 
(d);  The  Earl  of  Uxbridg^M  Case  (e)  ;  MwrroyU  Case  (/>. 

(a)  5  Barn  «  Aid.  898.  (b)  4  Campb.  N.  P.  C.  6S.  (c)  2  Stark.  N.  P.  C.  5JS. 
ijd)  4  Barn.  L  Aid.  47.        («)  6  Ves.  425.  (/)  1  EoM.  619. 
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IS34. — la  re  Barker. 

Sir  Edward  8ugdm  and  Mr.  Ihtdkwarth^  for  Barker^  Bud  that  the  Bills 
oontataed  Ghargu  for  Botmess  done  Unaardt  a  Suit ;  but  that,  tm  the  Bill  in 
Equity  wM  uot  filed,  no  Basiuess  had  been  done  in  a  Court  of  Equity,  an^l, 
eonsequently,  the  Bills  were  not  taxable  under  2  Geo.  2,  c.  28.  Sandom 
T.  Bowm  and  Wdd  v.  Orauford  were  overruled  by  Burton  t.  Chat- 
Urtion  (g). 

*The  discusabn  in  fVardle  v.  ISfit^hon  (A),  as  to  whether  [  M78  ] 
there  was  any  prooeedingin  the  Replevin,  would  have  been  idle 
if  the  Conrt  had  any  general  jurisdiction  to  direct  the  Bills  to  he  taxed. 
There  the  Bonds  were  exeeuted ;  but  the  Court  thought  itself  bound  to  see 
whether  any  Proceeding  had  been  had  in  a  Suit.  That  Case  and  Bmrton  v. 
CkatUrton  are  conclusive  that  Charges  for  Acts  done  towards  a  Suit,  do 
not  make  the  Bill  taxable.  If  the  Conrt  could  have  taxed  the  Bills  by 
force  of  its  general  Jurisdiction,  the  Act  of  Parliament  would  have  been 
useless.  Coek$  v«  Mmmum  (i),  and  In  th^  Matttr  of  Lowe  (ib),  show 
that  the  general  Jurisdiction  of  the  Conrt  does  not  exist.  WUton  v.  6^Kt- 
tmd(f$  (I)  was  over-ruled  by  BagU^  v.  JEmfwA  (m). 

The  Vicb-Chaitoellor 

In  this  Case  it  appears,  upon  Affidavits  not  contradicted,  that  Mr.  Barker 
was  employed,  by  the  Petitioners  jointly,  to  prepare  a  Bill  in  Equity ;  and 
be  has  delivered  a  separate  Bill  against  one  of  them,  in  which  are  various 
items  relating  to  the  instructions  for  the  Bill  and  the  drawing  of  it.  That 
Bill  of  Costs  should  have  been  made  out  agsinst  all  the  Petitioners,  and 
ought  to  be  considered  as  a  Bill  against  them.  A  Bill  wss  drawn  and  set* 
tied  and  signed  by^jConnsel,  but  never  filed.  But,  in  pursuance  of  an  Ar- 
bitration, 1,427^  18t.  was  paid  to  Mr*  Barker  as  the  Solicitor 
or  Attorney  for  the  Petitioners.  Out  of  that  Sum  he  has'paid  [  '479  ] 
them  only  635/.  5s.  6i.  After  that.  Barker  did  other  Busi- 
ness for  some  of  the  Petitioners,  and  has  delivered  Bills  of  Costs ;  and, 
upon  Petition,  the  Common  Order  for  Taxation  hss  been  obtained :  and  I 
am  asked,  upon  Motion,  to  stay  Proceedings  on  the  Order,  because  |bere 
was  no  taxable  item  in  the  Bills ;  and  because,  without  such  an  item,  it  is 
said  the  Court  has  no  general  Jurisdiction  to  direct  a  Taxation. 

It  does  not  appear  to  me  necessary  to  decide  the  latter  point.  There  is, 
certainly,  very  strong  authority  to  show  that  the  Court  has  general  Juris- 
diction in  a  Case  not  witldn  the  2  0.  2,  c.  28,  s.  28.  The  Case  of  Da^- 

(^)9Bmb.«AU.48S.      (A)4B«il.*Adol.4Se.  (06EMt^4O4. 

{k}  S  Bnt,  287.  (0  8  Bun.  &  Cm  187.      («)  S  Bam.  A  AdoL  411. 

*  Hii  Honor  delivered  bi«  Judgment  in  writing,  after  the  Court  liadri«en  for  the  Long 
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%  V.  KenUth  (n)  has,  I  admit,  thrown  a  doubt  over  the  retm  MsigQed 
for  the  decision  in  fVilson  t.  €h¥iteridge  (o).  Bat,  supposing  the  reason 
to  be  wfongi  still  the  Decision  may  be  right ;  as,  in  that  Case,  one  of  the 
Charges  was  for  drawin;^  a  Warrant  of  Attorney :  See  Strndom  v.  Boum 
(jp)  and  Weldv.  Crawfwd  (9),  in  both  of  which  Cases  an  item  for  draw- 
ing a  Warrant  of  Attorney,  me  held  to  make  the  Bill  ta:cab]e.  In  Cochi 
V.  Harman  (r)  it  did  not  appear  that  the  Documents  had  been  delivered 
to  Harman  in  his  character  of  Attornej  :  and  it  seem?  that  the  Decision 
In  the  Matter  of  Lowe  (<)  ^vns  wrong,  because  the  Lease  was  pot  into 
Lowe's  hands  in  his  character  of  Attorney,  and  therefore,  according  to 
The  Earl  of  Uxhridg€*%  Oaee  (e)  and  Murray" b  Case  (u),  the  Court  had 
Jaris'liction.  It  seems  to  me  that,  if  the  item  of  drawing  a 
[  '480  ]  Warrant  of  •Attorney,  makes  the  Bill  taxable,  although  no  Judg- 
ment is  enterd  np  in  pursuance  of  it,  the  item  of  drawing  a  Bill 
in  Equity,  will,  also,  make  the  Bill  taxable,  thoagh  the  Bill  be  not  Sled. 
In  br^'li  Cases  the"  preliminary  step  is  taken  to  proceeding  at  Law  orm 
Equity.  Therefore,  on  that  ground,  I  think  Barker**  Bills  are  taxable,  or 
at  least  one  of  them.  I  take  it  to  be  settled  Law,  notwithstanding  Lowe's 
Case,  that,  if  the  Attorney  hss  his  Client^s  Deeds  in  his  bands,  the  Court 
will  tax  Ilia  Bill ;  <and  I  see  no  substantial  distinction  between  having  tha 
Client*8  Deed  and  having  the  Client's  Monev  :  f  r  the  Deed  is  of  no  other 
value  than  the  subject  to  which  it  relates.  Therefore,  ^Yithout  the  authority 
of  Ex  parte  Aitkin  (3t)y  I  should  have  thought  the  Bills  taxable.  Bat  Ex 
parte  Aitkin  is  an  esprSBS  Authority  that  the  Oonrt  will  tax  the  Attorney's 
Bill,  who,  in  his  ebaraeter  of  Attorney,  has  possession  of  his  Client's  Money, 
though  he  has  not  possession  of  his  Client's  Deeds.  Therefore,  the  Motion 
must  be  refused  and  with  Costs :  for  I  do  not  fee  upon  what  ftir  ground 
the  taxation  of  the  BiUs  should  be  opposed. 

(n)  2  Barn.  &  Adol.  411. 

(«)  S  Bun.  A  Cr6M.  157.  (0  S  S«it,  137. 

(p)  4  CMDpb.  N.  P.  C.  SS.  (0  S  Yes.  jnii.  4tS. 

(9)  2  StJirk.  N.  P.  C  SSS.  (u)  1  Ruas.  519. 

(r)  «  Eut,  m.  (x)  4  Bun.  k,  AU.  47. 


■VB  OF  PA&T  m.  TOL.  71. 
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Stansbuet  V,  Abswbigut. 

1884 ;  Mlb7«far«ai7<--JMii^(Mrt«HMKi9  Tim*. 

Demnmr  allomd  to  a  Bill  to  pratent  the  actting  «p  ttt  Ovtitiuidiag  Tenns,  m  h  alleged. 

merely,  that  the  Defendant  threatened  to  <:pt  iip  some  OntstanJing  Term*  Sucfa  ft  Bill 
oaght  to  state  that  thcro  arc  such  Tcnns  and  what  is  the  nature  of  them. 

THsBtUCwlucbwftsfilediB  Jaiinaryl834)8totod  thatZftoma*  8tan$buri/, 
1»eing,  in  his  fifeUme  tod  at  bis  death,  seised  of  the  Lands  after  menfioDed,  hj 
his  Wm  dated  the  12th  of  Febroarj  1767,  devised  hts  Lands  in  the  Parish  cf 
ZiomiMterf  to  his  Wife  for  life,  and,  after  her  deoesse,  to  his  Brother,  Samuel 
and  Httis  ci  bisbodj :  that  the  Testator  died  in  Janoaij  1771,  and,  his  Wife 
having  died  in  his  Ufe^hne,  Samud  l^amburj/y  upon  the  Testator's  death,  took 
possession  of  and  hecame  seised  of  the  devised  Pirenises,  as  Tenant  in  Tail  un- 
der the  Will,  end  con^ned  to  be  so  seised  nntil  his  decease :  that  JSamuH 
SUauHnKty  ^d  in  or  abont  1798,  leaving  JoMtpk  SUauburyf  the  PlaintiiTs  late 
Grandfiither,  his  eldest  Son  and  Heir  in  Tail,  and  who  then  resided  in  Asnet' 
tea;  and,nponi9amit«2  Standfuri/'t  death, some  Person  claiming  or  pretend- 
ing to  claun  under  bis  Will,  took  possession  of  the  Premises  ;  and  that  Joseph 
SUautwrjff  vbo  continued  to  re^  in  America  undl  his  death,  never  took 
possession  of  the  Premises:  that  be  died  in  1809,  leaving  Samuel 
Sfan^ue^  bis  eldest  Son  and  Heir  m  T«I,  and  *wbo  also  then  [  *482  ] 
resided  m  iUnmea  and  oontinusd  to  reride  then  until  his  de- 
eeaae  s  that  be  £sd  in  18S2,  leaving  the  Plamtiff  his  eldest  Son  and  Heir 
In  Tail  sad  who  also  then  rended  in  Amenea  and  continued  to  reside  there 
un^  Deeember  1824,  when  he  arrived  in  this  coantr/,  and  bad  been  since 
natandised  by  Aetof  Perlisment :  that  the  Plaintiff,  on  his  arrival,  louad 
tiie  Defendsnt  in  possession  of  the  Premises  and  that  he  claimed  to  be  enti- 
tied  thereto  under  some  Title  derived  from  some  Pecson  claiming  under  cer- 
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1SS4.— Stansbury  v.  Arkwrtght. 

tain  Indentam  of  Lease  and  Belease  exeented  bj  the  plaiotiiTa  Grandfather, 
but  that  the  Entail  created  by  the  Will,  had  never  been  barred  or  dUeontin- 
ued :  that  the  Plaintiff  being  seised  of  or  entitled  to  the  Premises,  as  Heir  in 
Tail  nnder  the  Will,  be,  soon  after  bis  arrival  in  (his  country,  brooght  an  Eject* 
ment  against  the  Tenant  in  possession  of  the  Premises,  but,  by  reason  of  the 
the  absence  of  material  Witnesses  to  pro^e  his  Pedigree  and  from  o'^.her  eanscs, 
he  was  nnable  to  bring  his  Action  to  Trial  until  the  then  last  Spring  Assises 
for  HtrrfwMire, :  that,  at  the  Trial,  the  Plaintiff  made  one  his  Pedigree  as 
Heir  in  Tail  of  Samutl  ^miUmryy  the  Testator's  Brother,  but,  by  reason  of 
the  lapse  of  time  since  the  Testator's  death,  he  was  unable  to  pro?o  the  Seisin 
of  the  Testator  and  his  Brother,  and  he  was  nonsuited,  although  the  Defen* 
dant  knew  or  had  reason  to  believe,  and,  in  &ct,  did  believe  that  the  Testa- 
tor was,  at  the  making  of  his  Will  and  at  his  decease,  seised  of  the 
Premises,  and  that  8amud  JStanAurif  was  and  continued  in  the  Sei- 
sin and  Possession  of  the  Premises,  as  first  Tenant  in  Tail  thereof  nnder 
the  Will,  until  his  decease  ;  bnt  that  the  Defendant  refused  to  admit  the 

same,  although,  at  the  time  he  purchased  the  Premises,  he  took 
[  MS8  ]   and  still  held  some  indemnity  ag^unst  the  Cbims  of  the  Plaintiff 

or  of  the  Party  entiled  under  the  Entail :  that  the  Plaintiff  had 
lately  commenced  another  Ejectment  against  the  Tenant  in  possession  nn* 
der  the  Defendant :  that  the  Defendant  threatened  to  setup  some  Outstand- 
ing satisfied  Terms  of  Tears,  or  other  legal  Estate  or  Interest  in  the  Prem* 
ises,  in  bar  to  the  PluntilTs  right  to  recover  possession  of  the  sud  Promises 
In  his  then  pending  action  of  Ejectment ;  that  the  defendant  had,  in  his  cus- 
tody, Deeds,  &c.  relating  to  the  Matters  aforesaid,  and  particularly  to  the 
Seisin  of  the  Testator  and  his  Brother ;  and  that  the  Plaintiff  could  not  safe- 
ly proceed  to  Trial  without  a  discovery  of  such  Matters.  The  Bill  prayed 
for  a  discovery,  and  that  the  Defendant  might  be  restrained  firom  setting  up 
any  Outstanding  satisfied  Term  or  other  legal  Estate,  in  bar  to  the  then  pen- 
ding Action. 
The  Defendant  put  in  a  general  Demurrer. 

Sir  .ff.  SugdaHf  Mr.  JTm^At  andBfr.  Wigraniy  m  support  of  the  Denniii> 
rer  : 

An  Order  restraining  a  party  from  setting  up  Outstanding  Tenasin  bar 
to  an  Ejectment,  Is  relief  wluch  can  only  bo  had  at  the  hearing  of  the  Canse. 
SjflUn  V  Jiiorgan  (a) ;  Aston  Lord  HzeUr  (6)  ;  JVM^yv.  PeareeQe) 
Bcannjf  v.  iMMt  (d).  A  Plaintiff,  theiofoiv  who  seeks  such  relief,  mutt 
state,  upon  his  BUI,  a  case  upon  which,  if  admitted  by  the 
[  *484  ]  Answer  or  proved  at  the  hearing,  the  Conrt  conld  make  a  *Deeree. 

(a)  S  Ves.  293.  {b)  Ibid.  288. 

(«)  1  Sits,  4  Stu.  4S0.  {d)  Ibid.  419. 
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1834. — SuD&boi^  V.  Arkwright. 

A  mere  surmise  that  the  Defendant  intends  to  set  ap  Oatstandin^  Terms, 
not  alleging  that  there  ate  anj  sueb^  or  suggestiog  &nj  reason  why  the  De* 
fendant  is  unable  to  state  the  facts  relating  to  those  Terms,  is  insufficient. 
Jojtet  y,Jime$  {e) ;  Barker  t.  Bmt(er{f ) ;  FrUtat  r.  Don  Sdnto$  {g).  If 
&  Bill  to  restrain  the  setting  up  of  Outstanding  Terms  is  properly  framed^ 
the  Defendant  may  plead  that  there  are  no  such  Terms.  Armitagt  v.  Wad^^ 
toorth.{h)  lathis  Case  such  a  Plea  irould  not  be  a<i  idem;  for  the  Bill 
does  not  allege  there  are  any  Oatstanding  Terms,  but  only  that  the  Plaiih 
tiff  threatent  to  set  up  tome  OvUtanding  Ttrm,  Conseqaently,  the  Plea 
must  be  that  the  Defendant  does  not  threaten  or  iDtend  to  set  up  any  Oat* 
standing  Term  ;  which  would  bo  absurd. 

If  the  Plaintiff  is  not  entitled  to  the  relief  prayed  by  his  Bill,  he  is  not  en- 
tilled  to  the  Discovery.* 

Mr.  Pe;>^«and  Mr.  Cldnj  for  the  Bill : 

The  allegation  that  the  Plaintiff  thiuatcns  to  set  up  Outstanding  Terms, 
iiD plies  that  they  exist,  and  the  Defendant,  by  demurring  to  the  Bill,  has  ad- 
mitted that  ho  does  threaten  to  set  them  up.  In  Jones  v.  Jones,  there  was 
no  statement  from  which  it  could  be  infon  e'l  that  there  were  any  'JLir^t;uid- 
inj^  Terms.  TiiC  Bill  merely  ptavL'l  that  the  i>ci'cudaut  mi^Ut  be  restrain- 
ed iiuiu  bcuing  up  any  Uutstaudiiig  lurui. 

•The  ViCE-ClIANCELLOll :  [  MSo  ] 

The  bill  dous  not  alk\i''o  that  there  is  arsy  oul^^taridin l-;  'i'rrrij  or 
Estate ;  but:,  inci-fly,  t'lat  the  DefenuaiiL  ihi'tateus  to  set  up  s-onie  Outstand- 
ing Term  r^r  olIilt  Li';:al  i'state.  Moreover  a  Plaintiff  who  aee!:s  to  restrain 
a  Dcfenda:;t  IVom  sc-itiu^Lr  uj)  an  Uautanaing  Tcriii  or  K^^tate,  ou^ht  testate, 
io  hi^  Bill,  wiiat  isort  of  a  Tciui  or  Estaio  \i  is.  l^r  an  Outstanding  Term 
or  Legal  Estate  may  be  such  as  to  make  u  impossible  for  the  Plaintiff  to  re- 
cover in  Ejectment.  If,  for  instance,  in  this  Case  the  Legal  Fee  was  not 
vested  in  the  Testator  w]jo;i  be  made  his  Wiil,  the  Piaintiii,  ou  his  own  show- 
ing, could  not  recover  m  Ejectment. 

Demurrer  allowed. 

(<)  3Mcr.  1*1.  if)  Ibia.  170,  cite4 

{g)  I  Yoon.  *  Jar.  BT4.  (A)  1  Madd.  1S». 

*  The  Dcfcadont'a  Coaiuel  also  contended  that  the  Plaiotid  was  on  Alicu,  and  that  hii  right 
toiOethe  BUIwwlMmdlijl«BStbor  liiM.  fl^d  CMwmdtltf  t.  OwOw,  I  Tm,^Bmt. 
107. 

Vol.  VL  04 
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Porter  v.  i  ox. 
1184:  17th  gefattaiy,— WitL—OmstrMeUam^BmuUitm, 

Testator  gare  Annaities  to  his  Widow  and  Son,  and  dineiad  the  anrplm  of  his  Penonal  Ei- 

tntc  nrul  the  "Rents  of  hh  Kcal  Estate  to  be  invested  in  Stock,  and  the  DiviJcnds  to  be  accn- 
mulatcd.  and  ti'  he  and  remain  Assets  for  iinproTcmcnt,  in  the  hands  of  his  Executors,  until 
the  lime  aud  limes  Bhuuld  arrivo  wbcu  dtstribatioa  should  be  made,  as  thcrebjr  directed 
The  Testator  then  directed  his  Baal  Estates  to  1m  sold  after  Ae  decease  of  the  snnriTor  af 
bis  Wife  and  Son  atid  ihc  Proceeds  to  be  InTested  in  Stock,  and  the  Dividaidt  to  be  aeca- 
XDulated,  to  be  ami  remain  Assets  for  improvement  in  the  hands  of  his  Execntors,  for  the 
benefit  of  his  Grandchildren  and  bis  Nephew  T.  O.  and  to  be  distribated  as  tbej  should  be- 
come of  the  age  of  25  years.  The  Testator  had  Two  Grandchildren  born  in  hi*  lifetfaBa» 
both  of  whom  died  infants,  one  in  his  liibtiine  and  the  odier  after  his  death.  Another  grsad- 
child  was  bom  after  the  Testator's  deatli  who  was  an  Infant  when  the  Bill  was  filed  T.  O. 
sanrired  the  Testator  and  attained  2S.  Beld  tiliat  the  Bequest  was  void  for  RemolMkesa. 

William  Porter,  by  his  Will  dntcfi  the  ??r^  of  April  1S07» 
[  *486  ]  .?ave  tc  Trustees,  whom  he  also  'appoiDted  his  Executor?,  nil  his 
Kenl  aivl  Personal  Estate,  iip^n  tni?t  to  secure,  .support  and  main- 
tain the  r^C'vcral  Contingencies  therein  mentioned  or  refLTred  to,  with  full 
power  to  Lease  all  the  said  Instates  arid  to  take  the  RenU  and  Profits  there- 
of to  maintain  tl'f^  several  contingent  Expenditures  thereby  bequeathed  and 
appointed,  and  tlie  Surplus  thereof  to  be  disposed  of  in  the  manner  thereby 
directed,  and  to  he  and  remain  Assetg,  in  their  handt,for  improvement  until 
the  timr  and  'inies  ></tnuld  arrive  when  diitribuiion  should  he  madr  thereby 
directed :  and  lie  gave  to  his  TVlfe,  Elizabeth  Porter,  for  her  lite,  an  Annu- 
ity of  1C)(}1.  to  lie  out  of  his  Real  and  Pei-sonal  Estates,  and,  after  the 
decease  of  his  Widow,  he  gave  to  his  Son,  William  Porter,  tor  his  hife,  an 
Annuity  of  80/.  :  and  he  directed  that,  after  payment  of  the  Annuities,  at 
the  expiration  of  every  year  or  as  soon  as  convenient,  such  Surplus  as  should 
happen  to  arise,  annually,  from  time  to  time,  out  of  his  Real  and  PersoniJ 
Estate,  should,  annually,  during  the  lives  of  bis  Widow  and  Son,  bo  placed 
out  by,  by  hia  Executors  and  Trustees,  in  the  Funds,  and  the  Dividends, 
together  with  all  the  preceding  Dividends  that  were  due  and  Rents  that 
might  be  collected  up  to  the  end  of  the  year,  should,  annually,  he  laid  out, 
by  his  Executors,  in  some  such  Capital  Stocks  in  some  or  one  of  the  Public 
Funds,  to  be  and  remain  Assets,  for  improvement,  in  the  hands  of  his  Ex- 
ecutors and  Trastees  for  the  benefit  of  each  Bummg  Child  or  Cbildrea  as 
aftermentioned. 

And  tho  Testator  ordered  that,  at  the  decease  of  his  Widow,  all  hia 
Household  Furniture,  Beds,  Bedding,  Plate,  Linen,  China  and  all  other  Far- 
mtare  and  ImplemoDta  of  honaekeeping,  sboold  be  wAdf  and  (ho  Monej 
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arising  from  such  sale  to  bo  placed  out  as  aforesaid,  to  be  and 
•remain  Assets  for  improvement  as  aforesaid  ;  and,  at  the  de-  [  *487  ] 
cease  of  the  longest  liver  of  his  Widow  and  Son,  or  as  soon  as 
conveniently  might  be  afterwards,  he  directed  his  Trustees  and  Executors  to 
sell  all  his  Real  Estate,  and,  with  the  money  arising  therefrom,  to  purchase 
more  Stock  as  aforesaid,  as  far  as  it  would  go,  to  be  and  remain  Assets  for 
improvement  in  the  hands  of  his  Executors  and  Trustees  for  the  benefit  of 
hU  Grmdchildren  and  his  Nepheiv,  Thomas  Otverty  and  to  be  distributed  in 
manner  and  form  foUo>nng,  that  is  to  satf,  as  they  sJiould  become  of  the  age 
of  25  years  respectively:  and  he  directed  that  his  Trustees  should,  as  soon 
as  any  one  of  his  said  Grandchildren  and  Nephew  should  arrive  at  the  age 
of  25  years,  transfer  so  much  of  the  Capital  Stock,  so  purchased  as  therein 
directed,  as  should  amount  to  an  equal  Part  or  Share  according  to  the  num- 
ber of  such  Children  as  should  be  then  living;  ^d,  as  soon  as  the  next  sur- 
rlvlng  Child  should  arrive  at  the  age  of  25  years,  then  be  directed  his  Ex- 
ecutors and  Trustees  to  transfer  another  equal  Share  of  snob  Capital  Stock 
then  remaiiuiig,  including  the  improvements,  as  should  amount  to  an  equal 
.  Share  according  to  the  number  of  the  then  surviving  Children  that  should 
not  before  have  had  his  or  her  preceding  portion,  and  so  on  to  the  last ;  and, 
as  soon  as  the  last  should  arrive  al  the  age  of  25  years,  he  or  she  should 
have  transferred  to  him  or  her  the  rest  and  residue  of  the  whole. Capital 
stock  so  remaining,  with  all  Interest  or  Dividends  due  thereon  and  all  Pro- 
fits  and  Accumulations  whatsoever  thereunto  belonging  since  tlic  last  trans* 
fer :  but,  in  case  the  last  aorviTOr  should  die  before  he  or  she  should  anive 
at  the  age  of  25  years,  if  he  or  she  should  have  a  Child  or  Children,  or 
leave  one  or  more  lawfully  begotten  in  ventre  sa  mere  and  bom 
alive,  such  child  or  Children  should  be  entitled  to  his,  *her  or  [  *4S8  ] 
their  Father's  or  Mother's  Residue,  and  the  Father  and  Mother  of 
such  child  or  children,  or  his  or  her  lawful  Representative,  should  take  the 
Dividends  or  Interest  of  such  Besidue  towards  his,  her  or  their  maintenance 
and  bringing  up  to  maturity  or  age  of  21  years ;  but,  for  want  of  such  sue* 
session  in  Issue  at  the  expiration  of  one  year  after  the  decease  of  the  last* 
mentioned  Legatee,  such  Residue  should  go  among  the  other  Legatees  or 
their  lawful  Bepresentaiives,  to  be  equally  divided  among  them  share  and 
share  alike. 

The  Testator  died  on  the  8th  of  April  1807,  leaving  Elizabeth  Porter  hia 
Widow,  and  William  Porter  bis  only  child  and  Heir  at  Law  him  surviving. 
William  Porf.T  the  Son  had  two  children  bom  iu  the  Testator's  lifetime, 
both  of  whom  died  infants  and  unmarried,  one  of  them  in  the  Testator's  life* 
time,  and  the  other,  shortly  after  his  death.  The  Plaintiff,  who  was  the 
Daughter  of  WUliam  Porter  the  Son,  was  the  only  other  Orandohild  of  the 
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Testator.  She  ^Yas  Lorn  in  Au.^u-l  1808.  Thomas  Owen  Avas  an  iilcgiki- 
mate  Son  of  the  Testator's  Sister:  ho  was  boiu  iu  ITtiS,  and  died,  intestate, 
in  1818.  The  Testator's  Widow  aicd  intestate  in  ISU.  The  Plainiiff's 
Father  and  Mother  also  died  intestate,  the  former  in  181^,  and  the  latter 
in  1828  ;  and  the  Plaintiff  obtained  I^e tiers  of  Administration  to  tliem  and 
to  the  Testator's  AVidow. 

The  Plaintitr,  by  the  original  Bill,  which  was  filed  during  her  infancj, 
against  her  Mother,  (who  was  then  alive)  and  the  I'xccutors  of  the  Testa- 
tor, claimed  tho  whole  of  the  Testator's  K?al  and  Personal  J^^state  and  tho 
accumulated  Rents  of  his  Ileal  Estate,  as  the  Ilcir  and  sole  next 
[  •489  ]    of  Kin  of  her  Father  and  the  Testator,  'subject  to  such  Claims 
as  her  Mother  might  have  thereon. 

She  afterwards  filed  a  Supi'lcmcntal  i]ill  against  the  Aitomen- General, 
stating  that  ho  alleged  that,  as  TJiomas  O/rrn  was  a  Bastard  and  lived  to 
attain  25  and  afterwards  died  Intestate,  all  his  Interest  in  the  Testator^s 
Real  and  Personal  Estate  had  become  vested  in  tho  Crown. 

The  Cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  Fepys  and  Mr.  tSj  eiiccy  for  tho  Plaintiff,  contended  that  the 
Trust  declared,  by  the  Wiil  of  the  Produce  of  the  Testator's  Real  and 
Personal  Estate,  was  Void  for  Remoteness,  according  to  Leake  v.  Jiobin- 
foji  (a). 

The  Attorney- G cncral  and  Mr.  Wray  for  the  Crown: 
In  the  Will,  there  is  a  direct  Gift  of  the  Property  to  the  Grandchil- 
dren ;  therefore,  those  only  who  were  living  at  the  Testator's  death  were 
intended  to  take. 

[The  Vice- Chancellor : — The  di?tri!mtion  is  part  of  the  Gift ;  and  the 
distribution  is  to  be  amongst  all  the  Grandcliildrcn.] 

If  all  tho  Grandchildren  are  to  bo  let  in,  the  Will  does  not  postpone 
tho  vesting  of  their  shares  until  they  attain  25  ;  but  their  shares  ar© 
Tested,  subject  to  be  divested  on  their  dying  under  25.  There  is,  first,  a 
Gift  of  the  Property  for  the  benefit  of  the  Testator's  Grandchil- 
[  '490  ]  drcn  'and  his  Nephew  Thomas  ^h'-m^  and  then  tlic  time  of  distri- 
bution follow?,  in  a  separate  senteaee.  If  the  Urandckildroa  do 
not  attain  2.3,  their  shares  arc  divested. 

Should  the  Court  be  against  us  on  these  points,  we  submit  that,  at  all 
events,  ThomaB  Owen  was  entitled  to  a  share.  We  do  not  qucsiion  the  doc- 
trine laid  down  in  Leake  t.  Iiobiitsoji.  There,  no  Person  was  named«  The 
Persons  intended  to  take  were  a  Class,  constituting  one  Devisee. 

Here  the  Grandchildren  are  the  Class,  inter  se.  Owen  is  not  a  Member 
ol  the  Class.  The  Clauses  of  DiatribatioiiaDd  Sarnforsbip  affect  the  Graad- 

(a)  S  Mer  a6S. 
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t834-^Piorter  r.  Vox. 

chiMren  only:  Oweii's  namo  is  not  mentioned  in  thorn.  If  he  had  bcea  in* 
tended  to  be  one  of  the  Class,  Lis  name  woiiM  have  been  mentioned  in  those 
clauses.  The  Testator  clearly  intended  Thomas  Owen  to  tnkc  ;  and,  if  he 
had  been  named  l>y  Limself,  ho,  clearlj  vould  l:avo  taken.  Thercforo,  tlio 
difficulty  in  Leake  v.  JtoHrson  does  not  occur  in  this  ca«o.  Docs  it  foiiov, 
because  he  is  named  witli  Persons  whose  Legacies  arc  void  for  remoteness, 
that  he  is  not  to  take  ?  Notwithstanding  the  Legacies  to  the  Grandchildren 
arc  void,  the  number  of  the  Grandchildren  ought  to  be  ascertained,  in  order 
^0  fix  the  share  which  Otven  is  to  take. 

Sir     Siigdeni  and  Mr.  L^eh  appeared  for  the  other  Defendants. 

Tlie  VlCE-ClIANCELLOR : 

As  it  is  the  wish  of  the  Parties  that  I  should  give  my  Opinion 
on  this  Win,  I  must  hold  that  the  Trust  for  the  'benefit  of  the  [  *491  ] 
Testator's  Nephew  and  Grandchildren  is,  altogether,  void. 
'  The  Testator,  after  giving  Annuities  to  his  Wife  and  Son,  directs  the 
Surplus  Income  of  bis  Beal  and  Personal  Estate  to  he  invested  annually  in 
the  Funds,  and  the  Dividends  to  be  laid  out,  in  like  manner,  to  be  and  re* 
main  Assets  for  Improvement  in  the  hands  of  his  Executors  and  Trustees, 
for  the  benefit  of  such  surviving  Child  or  Children  as  aftermentiooed.  That 
is  the  first  sentence  in  which  he  alludes  to  the  Persons  who  are  ultimately 
to  take ;  and  he  alludes  to  them  as  a  Class,  without  mentioning  any  Child 
or  Children  of  his  Sister  or  of  his  Son.  Then  he  directs  his  Trustees  and 
Executors,  at  the  decease  of  his  Wife,  to  sell  his  Household  Furniture, 
Beds,  &e.,  and  the  Money  arising  therefrom^  to  be  placed  out  as  aforesaid^ 
to  be  and  remain  Assets  for  Improvement  as  aforesaid;  and,  at  the  decease 
of  the  Survivor  of  his  Widow  and  Son,  to  sell  his  Real  Estates,  and,  with 
the  Money  arising  therefrom,  to  purchase  moro  Stock  as  aforesaid,  to  be 
and  remain  Assets  for  Improvement  in  the  hands  of  his  Executors  and 
Trustees,  for  the  benefit  of  bis  Grandchildren  and  his  Kephew,  ThomoB 
Owen*  There,  it  is  true,  he  names  one  individual,  and  describes  others  as 
if  they  constituted  a  Class ;  but  he  speaks  of  thd  same  Persona  as  he  had 
previously  referred  to  as  a  Class.  Then  be  says :  "  And  to  be  distributed 
in  manner  and  form  following,  that  is  to  say,  as  they  shall  become  of  the 
ago  of  25  years  respectively :  And  I  do  hereby  order  and  direct  that  my 
said  Trustees  shall,  as  soon  as  any  one  of  them  my  said  Grandchildren  and 
Kcphew  shall  arrive  at  the  age  of  25  years,  transfer  so  much  of 
the  Capital  Stock,  so  'purchased  as  herein  directed,  as  shall  [  492  ] 
amount  to  an  equal  Part  or  Share  according  to  the  number  of  such 
Children  as  shall  be  then  living."  He  there  uses  the  word  ChUdrm  as 
comprehending  the  Children  of  his  Son  and  also  the  Child  of  bis  Sister. 
And  then  he  directs  his  Exeontors  and  Trustees,  as  soon  as  the  next  sorviv* 
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ing  Child  should  attain  25,  to  transfer  another  equal  Share  of  the  Capital 
Stock,  according  to  the  number  of  the  then  surviving  Children^  and  so  on 
io  the  last ;  and,  as  soon  as  the  last  should  attain  25,  that  he  or  she  should 
have  transferred  to  him  or  her,  the  Residue  of  the  Capital  Stock.  He  then 
supposes  that  the  last  Child  might  not  attain  the  age  of  25  years,  and  he 
directs  that,  in  that  case,  tbo  Share  of  that  Child  shall  go  to  bis  or  her 
Children  ;  and,  if  that  Child  should  have  no  Issue,  then  he  gives  it  to  the 
other  Legatees,  alluding  to  them  as  a  Class.  What  the  Testator  meant  was 
that  the  Right  of  each  Child  should  depend  on  there  being  a  Class  formed, 
and  that  the  first  Members  of  that  Class  who  attained  25,  should  take  a 
Share,  the  amount  of  which  should  be  determined  by  the  number  of  indi- 
viduals then  constituting  the  Class.  The  Testator  has  directed  such  a  dis* 
tribution  to  take  place,  amongst  a  Class  of  Persons,  as  the  Law  will  not  al* 
low.  If  the  whole  of  bis  intention  cannot  prevail,  effect  cannot  bo  given  to 
any  part  of  it.  It  would  be  inconsistent  with  that  intention  to  allow  Tkomm 
Owen  to  take  a  Third  Share  of  the  Fund  ;  for  the  Testator  meant  each 
Person's  Share  to  be  determined  by  the  number  of  the  Class,  consisting  of 
his  Qrandobildren  and  Thonuu  OwMf  who  should  be  living  when  the  first 
attained  25. 

[  *4dd  ]      There  are  several  passages  in  the  Judgment  i  n  Ltalu  v.  *BobiM' 
son,  which  exactly  apply,  in  spirit,  to  this  Will. 
Deolare  tiiat  the  Plaintiff  is  entitled  to  the  whole  Fund.* 


Whithngion  v.  JsNNiNas. 

1884:  lach  Fsbcnwy.— ZMftr  tmd  Owliitor.— Fdmtary  Dttd, 

A»  nmi»  »  Yolnnlarf  Assigunent  of  ft  Snm  of  MoiMgr,  bdag,  et  llie  tim«^  iadebtad  to  Aon 

Balance  of  a  running  Accoant.  A.  nftorwarda  mode  Payments  to  B.,  exceeding  in  Amount 
tlie  Balance  due  at  t}ic  Date  of  t'lc  AsM;:^nmcnti  but  the  Balftttco  oontiQoaUy  increased.  Tbo 
Assignment  waa  set  aside  at  the  Suit  of  B. 

In  1808  certam  Mine-Shares  were  assigned  to  T^nstees  in  trost  for  8mmd 
The  for  life,  and,  after  his  decease,  for  his  life,  and,  after  I2ie  deoease  of 
the  Survivor,  in  trost  to  ruse  760^  and  pay  the  same  to  sueh  Penmis  as 
8anwd  Tict  should,  by  Deed  or  Will,  appoint,  and  in  defiralt  of  appoint- 
ment, to  his  Ezeentors.  Mrs.  Tiw  died  in  1809.  In  1811  Samud  TSee 
conveyed  his  Idle  Intersst  in  the  Mine-Shares  and  in  certain  other  Property, 

♦  An  Apjif'a!  from  this  Decree,  on  behalf  of  the  Crown,  wn-^  ^rar'l  hi^forr  Lord  Lyndhrsrtt 
C:  His  Lordship  directed  a  Case  to  be  made  for  the  ()p:iiioti  of  tin:  Court  of  Common  Pleu 
'•poQ  the  Will.   But,  before  the  Case  was  argued,  the  bait  waa  Compromised. 
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18S4<— Wbittiogtoa  t.  Jeanioga. 

to  trastees  in  trust  to  apply  cm  Moiety  in  payment  of  the  Sama  dae  from 
bun  to  the  Persons  mentioned  in  the  Schednle  to  tlie  Deed»  and  to  apply  the 
odier  Moiety  for  his  own  maintenaace  and  support. 

The  FlabtKT  iras  an  Innkeeper ;  and,  in  1812,  he  entered  into  an  Agree- 
ment inth  !Rce  to  provide  him  with  Board  and  Lodging  for  200/.  a  year ; 
and  Tice  continued  to  board  and  lodge  in  the  Plaintiff's  house, 
from  'that  time  until  his  death.  In  1814  Tice^  being  indebted  to  £  •49-4  J 
the  PlaintiGf  in  Gb^.,  executed  a  Warrant  of  Attorney  for  secur- 
ing that  bum.  In  181G  who  then  owed  the  Plaiiitiff  107/.,  made  a 
voluntary  Appointment  of  the  760/.  (of  which  the  Plaintiff  was  wholly  ignor- 
ant until  after  Tiee^s  death)  in  favour  of  the  Defendants.  From  time  to 
time  Payments  greatly  exceeding,  in  the  whole,  the  Sum  due  at  the  date  of 
the  Appointment,  were  made  by  Tice  to  tho  Plaintiff,  and  Settlements  of 
Account  took  place  between  them,  ou  every  one  of  which  an  increased  Bal- 
ance appeared  to  be  due  to  tho  Plaintiff,  and  Tice  give  him  Bonds  for  those 
Balances.  In  1823,  tho  I'Lmtiff,  at  Tice's  request,  paid  to  the  Trustees  of 
the  Deed  of  1811,  the  JSum  of  150/.,  being  the  Balance  due  to  them  in  re- 
spect of  their  Receipts  and  Payments  under  that  Deed ;  and,  thereupon, 
tho  Trustees  assigned  the  Trust-property  to  the  Plaintiff  in  trust  for  Tice, 
In  December  1830  Tice  died,  havitig,  by  his  Will,  appointed  the  Plainliff  his 
Executor.  At  Tiet^t  death  a  balance  of  536/.  was  due  from  him  to  the 
Plaintiff. 

The  Defendants  having  claimed  to  have  the  1601.  raised  and  paid  to  them, 
the  Bill  was  filed  praying  that  the  Appointment  might  be  declared  to  bo 
fraudulent  and  void  as  against  the  Plmntiff  and  Tice^s  other  Creditors  (if 
nnj)  ;  and  that  the  same  might  be  delivered  up  to  bo  caaceUed,  and  that  tlie 
Plaintiff  might  be  deeUured  to  be  entided  to  the  760/.  as  part  of  3X^'$ 
Assets. 

Sir  JB.  Suffim  and  Mr.  2M>for  the  Plaintiff  said  that,  at  the  time  when 
the  Appointment  ms  made,  5Kc§  was  in  involTed  drcmnstanecs ;  ' 
ihaftbeiras<liennndd>tedto{bena]ntiff,«dlliattfaeBebteofr  [*496] 
tinned  to  exist  and  increase  from  that  time  until  lus  deaUi,  and, 
eonseqiisntty,  the  Appomtmttit  was  yM  nnder  18  Slis.  c.  6. 

Mir.  JQw^Ae  and  Mr.  WtUiami  for  the  Defendants : 

A  Creditor  who  seeks  to  defeat  a  Yolnntarj  Deed,  must  show  either  that 
the  Grantor  was  mdebtod  to  tiie  extent  of  InsolTency  at  the  time  when  be 
ezsonted  the  Deed,  or  tbaty  at  that  time,  be  was  indebted  to  the  Creditor, 
and  that  the  Debt  remmns  nnpsid.  Luth  r,  Wi&hion(a)  y  Mdne^ 
Y.  Cmumaker  (6).   In  this  case  there  li  no  proof  either  of  InsolToncj  or 

(«)  •  v«i.  ti4.  IS  T«i.  las. 
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1834.— Wdledey  v.  WcUcbIcj. 

of  continuing  Debt.  It  appears,  by  the  Exhibits,  that  loO^.  was  duo 
from  the  Testator  to  the  Plaintiff  in  December  1817,  and  that,  in  the 
coarse  of  next  Tear,  he  made  TaymoDtsto  the  Plaintiff  amounting  lo  220?. ; 
therefore  the  original  Debt  ^as  destroyed.  Devajfttea  v.  Mobleic)*  On 
everj  Settlement  of  Accounts,  the  Bond  ^ren  for  the  preceding  Balance,  was 
delivered  up  Dud  cancelled. 
Sir  Jr.  Sugden  in  reply : 

The  Debt  due  in  1816  vent  on  continuallj  incieasmg.  Where  there  is  an 
existing  Obligation  at  the  time  when  the  Voluntary  Deed  is  executed,  a  sub- 
sequent Debt  on  that  Obligation  will  entitle  the  Creditor  to  be  relieved 
against  the  Deed.  lUGkardwn  v.  Smallufood  (d).  The  Deed  of  1811 
shows  that,  at  that  time,  the  Testator  was  unable  to  meet  his  Engagements, 
or,  in  other  words,  that  he  was  Insolvent.   So  tiiat,  in  this  case,  there  was 

both  a  contmnmg  Debt  and  a  continuing  Insolvency. 
[  *496  ]      ^he  VicE-CHAircBijiOB : — 

In  Deua^  v.  NoUe  there  waa,  first  of  all,  a  Partnenhip  of 
Five  Fersons ;  and  then,  Mr.  Devote  having  died,  there  was  a  Partner- 
ship  of  Four.  A  Party  who  had  dealt  with  the  Partnership  of  Five,  conr 
tinned  to  have  dealing  with  the  Partnership  of  Four  in  the  course  of  which 
they  made  Payments  to  him :  and  the  question  was  whether,  as  there  was  a 
Balance  duo  to  lum  at  l^em^nes's  death,  he  was  to  be  conndered  as  a  Credii> 
tor  of  the  Five  in  respect  ^  that  Balance,  or  whether  the  Payments  made 
to  him  by  the  Four,  ought  to  be  applied  in  redaction  of  that  Balance.  But 
that  case  has  no  application  to  this.  For,  here,  the  Creditor  always  dealt 
with  the  same  Person :  and,  though  some  money  was,  firom  time  to  time, 
paid  m  respect  of  the  old  Debt,  that  Debt  went  on  conthiually  increasing. 

The  Testator  was  Insolvent  from  1811 ;  and  no  Sdvency  was  acquired  by 
the  Transaction  of  1823,  or  subsequently.  There  was  only  a  substitution  of 
a  Creditor  m  lieu  of  the  Trastees ;  and  at  the  very  moment  when  that  sub- 
stitution was  made,  the  old  Debt  was  increased.  It  would  be  an  improper 
application  of  tiie  principle  of  Ikvc^fntt  v.  IfoMe  to  apply  it  to  a  case  like 
the  present. 

Declare  tiiat  the  Plaintiff  is  entitied  to  the  7601.  as  part  of  tiie  Testator^a 
Assets. 


WfiLLESLEY  V,  WSLIiBSLBY. 
l^-A.  isthFcbnuuy.— 2l9i«i»f/«rJC^irail». 

A  Muuion-boiu«.  Ptok,  ud  ritam  Qnmdt  with  c«at«in  VUImot  die  Bilatt,  worn  linltad 
(e)  1  Mer.  ssi.  (d)  JmoIk  562. 
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itt  ttriet  Settlement ;  mai  the  Triukees  wen  empowcfed  to  grant  Building  Leeeeiof  ike 

tatcs,  and,  at  the  request  of  the  Tenant  for  Life,  to  pull  down  the  Munsion  hoasc,  acn  the 
Materials  and  apply  the  proceeds  in  paying  oft'  Incumbrances  on  the  Estates.  The  llouiie 
was,  accordingly,  pnUed  down,  bat  the  Tenant  for  Life  unimpeachable  of  Waste,  was  aftei^ 
mrda  leetndMd  ftem  faUiof  Oe  OfoeiMaiel  Timber  i&  liie  Ftorie  and  Gromidi. 

Bt  Um  SettUment  on  the  Marriage  of  Mr.  and  MfB.  ZMf  WdMt^f 
dated  in  1812,  the  Capital  Manstoihboiue  tailed  WtauUad  Emm^  and  tlw 
Baildingi,  Qardenay  Orchards  a&d  Park  diereto  belonipiig  «fre»  toiseiher 
with  other  HereditamfliitByOenvejed  to  the  use  that  Lady  C  T.  Long  migjbt 
reocire,  thertout,  a  Yearly  fieDt«harge  of  4,500/.  for  her  life,  with  lemuip 
der  to  Tnuteea  for  100  Years,  without  Impeadhmsnt  of  Waste,  upon  fhs 
Troats  thereinafter  expressed,  and,  snlijeot  thereto,  to  the  nsa  of  Mr.  L»n§ 
WeUe$Uy  fior  life,  without  Lnpeaohment  of  Waste,  with  renuunder  to  Tm^ 
teos  to  preserve  fte.  with  remainder  to  Mrs.  Zong  WUieHegf  for  life,  widiouk 
Impeachmeot  of  Waste,  with  renuunder  to  Trostess  to  preserre,  &e.  inth 
remainder  to  certain  other  Thi8teeB,for  1,000  Years,  without  Impeaohmesit 
of  Waste,  in  Tmst  io  ruse  Porfbas  for  Younger  Children,  with  fomatndsr 
to  the  ilrst  and  other  Sens  of  the  Marriage,  suooessively,  in  TaO  Male': 
And  the  Tenants  ibr  Life,  when  in  possession  of  the  Estates,  and  the  Tra^- 
tees,  during  the  minority  of  any  Child  eatitted  to  an  Estate  of  FreehoU 
and  Inheritance  therein,  were  empowered  to  grant  Leases,  Ibr  99  Years,  ef 
any  parts  of  the  Estates,  Io  any  Person  who  would  impfofe  or  eoveoant  t» 
improve  the  same  by  emimg  thereon  any  House  or  Houses,  SieelionBcr 
BniSdings,  or  to  rebuild  or  repair  any  of  the  Messuages,  Tenements,  Brso> 
tlons  or  Bnfldinp  which  than  wese,  or,  at  any  ttsse  thereafter,  ehonld  he  on 
the  Estates,  or  to  expend  such  Sums  tn  Xmprorements  thereof  as  shonld  be 
thought  adequate  Ibr  the  mterests  therein  respectively  to  be 
parted  with.  *And  die  Trustses  were  abm  empowered  toseUor  t^^l 
excbacge  any  part  ef  the  aettled  Premises,  and  to  apply  the 
Money  in  payment  of  the  Chargse  «nd  Incumbrances  thersin  asenlicnedy 
and,  aubjaet  thereto,  to  invest  such  Memes  in-ether  Lands  to  be  settled  to 
the  me  nses ;  and,  also,  at  the  request  ef  Mr.  and  Mrs.  Long  TFf  (Mqf 
or  the  Survivor  of  them,  to  be  agnified  as  therein  mentioned,  tooanse  Wm¥ 
ti§ttd  Mnm  to  be  polled  ^wn,  or  any  other  of  the  Mansioihhooses,  Capiltl 
.aad  other  Messuages  and  other  Buildiags  wlucfa  then  were,  or  shonld  be 
standing  upon  any  part  of  ibe  Estates,  without  rebuilding  •the  eame,  «nd  Io 
sell  the  Materials  thereof;  and  it  was  debhnwd  thatthe  Trastees  should 
stand  possessed  of  the  Money  4o  arise  therefrom,  upon  the  Trusts  therdf 
declared  of  the  Money  to  arise  firom  the  sale  of  any  part  «f  the  setiM 
Matsathafcmii^t  be  asM  undffir  the  Power  teeuMbreesntsinea. 

Whsniht  BetHsDtil  mu  snouted  AeMMmlT  INnsMlMiftisKit 
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18S4^Wellcd^  T.  WdlMkgr. 

amongst  other  things,  the  Park,  i'leasure  Groands  and  Gardens  of  Wanstead, 
together  with  the  Mansion-house,  and  also  several  ornamental  Villas  rear 
the  Park  ;  and  the  Park,  Pleasure  Grounds  and  Gardens  contnined  a  great 
number  of  Trees  which  had  been  planted  or  were  left  standing  for  the  or- 
nament or  shelter  of  the  Mansion-house,  Park  and  Pleasure  Grounds,  in 
Clumps,  Lines,  Avenues  or  Vistas,  or  in  single  Trees  ;  and  the  Lands  ad- 
joining to  and  forming  the  Approaches  to  the  Mausion-house,  Park  and 
Pleasure  Grounds  also  contained  a  great  number  of  Trees  which  had  beca 
planted  or  iefc  standing  for  the  ornament  or  shelter  of  the  Mansion  house, 
Park  and  Pleasure  Grounds,  and  al«o  of  th«  Villas  oonlagpoos  there- 
to. 

[  "499  ]       'In  pursuance  of  the  Power  in  the  Settlement,  the  Trustees 
caused  Wanstead  Home  to  be  palled  down,  and  sold  the  Mate* 

rials. 

Mrs.  Long  Wtlkdey  died  in  1825,  leaving  the  Defendant  her  Hosbaad, 
and  the  Plaintiff,  her  eldest  Son,  her  9ur\  ivinrr. 

The  Bill,  which  was  filed  in  1628,  alleged  and  the  Answer  admitted  that 
the  iieiendant  had  lately  caused  to  be  felled  a  great  number  of  the  Trees 
in  the  Park,  Gardens  and  PIcasuro  Grounds  of  Wanstead,  which  wer« 
planted  for  the  ornament  thereof,  and  also  divers  other  Trees  planted  in 
Avenues,  Vistas  and  Cluraps,  and  Bepnrately  cr  singly,  both  in  tho  Park 
and  upon  the  Lands  adjolTiliiL:  tliercto,  for  tho  ornament  and  shelter  of  the 
Park  and  Pleasure  Grounds ;  an  l  that  he  ]iad  also  marked  for  catting  down 
nearly  2,000  other  Trees  which  were  standing  and  growing  in  and  about  the 
Park  and  Pleasure  CJronnds  and  tlie  liSnds  adjoining  thereto,  the  whole  of 
which  were  cither  standing  in  the  Park  and  Pleasure  Grounds,  and  ware 
ornamental  thereto,  or  were  planted  in  Vistas,  Avenues  and  Clumps,  or  sepa- 
rately and  singly  upon  the  Lands  and  Groands  adjouaing  the  Park  and 
Pleasure  Grounds,  and  were  intended  for  the  ornament  and  shelter  thereof. 
The  Bill  further  alleged  that  a  large  proportion  of  the  Trees  marked  for 
cutting  down,  consisted  of  Limes,  Horse  Chesnut,  Sycamore  and  other  Trees 
not  fit  to  bo  felled  for  Timber,  and  that,  by  the  felling  thenol;  the  whole  of 
the  Demesne  of  Wanstead  Park  would  be  laid  waste,  and  become  whifUg 
uu!ajpable,for  a  very  long  period  of  y tart,  of  being  aj^iiud  to  the  purpatea 
of  a  residmec,  either  by  the  Pertone  vfhoy  under  the  SetUementf 
I  •600  ]  might  then  after  'become  entitled  in  Pottnmn  to  the  Inheritance 
of  the  Domain,  or  h,j  those  to  iohom  $ueh  Pertmu  migU  demin 
the  same,  and  that  the  Lands  and  the  Messuagea  erected  thereon,  would  be 
greatly  injured  or  lessened  in  value.  The  Bill  prayed  that  the  Defendant 
might  bo  restrained  from  cutting  dovm  any  Timber  or  other  Trees  then 
standing  in  and  upon  the  Park^  Garden  and  Pleaaue  Cboimdi,  and  which 
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were  planted  or  growiDg  there  for  tbe  proteetiOD  er  shelter  ef  the  Park» 
Gaiden  wad  Pleasure  Gronticls,  or  for  the  ornament  thereof,  and  from  felling 
or  catting  down  anj  Timber  or  other  Trees  which  were  planted  and  stood 
or  grew  in  Avenxies,  Vistas  or  Clamps,  or  separately  or  singly,  for  the  or> 
nament  of  the  Park,  Gardens  and  Pleasore  Groonds,  or  other  Gronnds  and 
Lsnds  thereto  belonging. 

The  Vie0-Chemeellor  granted  the  InjuDction,  export*:  and,  in  1880,  a 
Motion  to  dissolve  it  on  the  coming  in  of  the  Answer,  was  refosed,  bj 
Lord  Z^ftulkunt.  The  Ganse  now  esme  on  to  be  heard. 

Sir  jr.  Sugdetiy  Mr,  Pt]^  and  Bfr.  Cbdbrvff,  for  the  Plaintiff: 

Thto  Case  was  argaed  at  great  length,  on  the  Motion  to  dissolve  the  lo- 
jonetion.  That  Motion  was  refiised ;  and  no  alteration  has  since  taken  place 
in  the  eireumstanees  of  the  Case.  The  whole  of  the  Property  is  of  an 
ornamental  nature  :  and,  thongh  the  Mansion  house  has  1  ccn  i-ulk  l  1  >vq 
under  a  power  in  the  Settlement,  yet  that  S  t:l;'m'?rit  did  not  anticipnto  that, 
therefore,  the  Grounds  were  to  bo  destroyed.  Tii^rc  are  several  Villas  be- 
longing t,o  the  Property,  ■which  Tvilllose  their  value  if  the  Timber  is  cat  down. 
The  Plaintiff  is  within  a  few  months  of  being  of  Age  ;  and,  when 
be  comes  into  'Possesion,  he  maj  think  fit  to  have  tho  Mansion-  [  *501  ] 
house  re  built. 

^Ir.  Beames  and  Mr.  JR.  Roupcll  for  the  Defendant : 

Tho  Settlement,  so  far  from  contemplating  the  continuance  andpreser* 
vation  of  the  Mansion-house,  contained  a  Clause,  under  which  the  Trustees, 
with  tho  sanction  of  Mr.  and  Mrs.  Wellcsley^  were  empowered  to  pull  it 
down,  bell  the  Materials  and  apply  the  Proceeds  in  paying  off  the  Incum- 
brances on  the  Estates.  Accordingly,  the  Mansion-house  has  been  pulled 
down  ;  and  tlie  Money  produced  by  the  sale  of  the  Material?,  has  been  ap- 
plied in  a  in;uiner  very  beneficial  to  the  Persons  in  Remainder,  namely'  in 
paying  off  the  Incumbrances  on  the  settled  Estates ;  but  Mr.  Wellesleji, 
the  Tenant  for  Life,  has  been  deprived  of  tho  benefit  he  might  liavo 
derived,  either  by  letting;  the  House  or  using  it  as  a  Kesidencc.  It  ap- 
pears, by  his  Answer,  that  he  was  about  to  exercise,  merelj,  his  leg^  right, 
bjr  cutting  such  Timber  as  was  fit  to  be  cat. 

Lord  L^dhurtt  gave  no  Reasons  for  his  Judgment :  but,  jnst  before  his 
retirement  from  Office,  simply,  refused  the  Motion.  It  by  no  means  follows 
that  an  Injunction  ought  to  be  made  perpetual,  merely  because  it  has  been 
continued  until  the  Hearing. 

This  Court  has  never  restrained  a  Tenant  for  Life  unimpeachable  of  Waste^ 
from  exercising  his  legal  ri|^t,  except  where  there  has  been  a  Mansioa* 
house.    WiUiam  y.  1^  (fy;  hard  SmianPs  Case  ; 

(a)lCb.Oi.SS.  (»)7jrM.Gb.4S4. 
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[  '602  ]  Abraham  v.  BM  (e);  PaekingUnCt  Case  (<!)/  "CharUtnCw 
Gaso  (#).  Tliera  is  no  OaM  in  wliieh,  the  M<uinon>hoii8e  having 
betn  pnlltii  down  imdor  n  F^imon  m  the  Setitement,  tlus  Ooart  baa  pro- 
tected the  Timber  whieh  would  have  been  ornamental  to  it  if  it  had  remain* 
•d.  The  Timber  i»  connected  with  the  Honse,  and  the  Hooee  bernggone, 
the  Plroteetkm  of  this  Court  has  ceased. 

[The  Vice  Ghmedkr  .—The  Timber  need  not,  necessarily,  be  omamen- 
Id  to  the  Hooss ;  Ibr  this  Court  protects  Trees  even  if  they  are  out  of  sight 
of  the  House.] 

The  Court,  certainlj,  does  protect  Trees  planted  at  a  distance  from  the 
Boussy  pronded  they  were  planted  or  left  standing  with  reference  to  the 
HoQSe.  The  Marquis  of  Ihwiuikiirt  ?.  3ambf8  (/)  /  Lord  !^mworth  t*. 
Lord  JF$nm  (^)  ;  (^Brien  t.  {ySrUn  (A)  ;  ChmiAwrla^t  Bwmmer^ 
(f)»  B^  T.  Merry  (k) ;  Ltiyhton  Leighhn  {I);  Shra^more  t. 
Boim  (m). 

Lord  iSUbii  always  lamented  ibe  existence  of  the  Jurisdiction  of  this 
Omirt  in  Cases  of  equitable  Waste,  and,  nnifimnly,  refused  to  extend  it. 

In  the  Marquis  of  Dwmhin  v.  Sandys,  Bsb  LorMip  sajs :  There  is 
BO  instance  of  argaing  that  the  Injundien  is  tebe  granted  upon  that  ground, 
Aat  the  Trees  are  ornamental,  not  to  the  Estate  upon  whidi  they  grow,  but 
to  the  snrroundmg  Country.'* 

[The  Vhe-CkmteeUitr:^  Lord  .Sldbfi there  allttdfsto  the  Lands  other 
Persons.] 

^508]  THere  the  Court  is  asked  to  exercise  its  Jurisdietien  with  re- 
fefOBce  to  the  Tillas  which  are  on  the  outside  of  the  Park. 

BiKrgn  LanA  (n),  Smg(h$  T.  Smythe  (o),  and  (kffn  t.  Coffin  (p), 
also  are  Caaev  which  show  Lord  .EZdSm's  reluctance  to  extend  the  Doctrine 
of  this  Court  as  to  Bquitable  Waste.  Here  the  interference  of  the  Court 
is  sought  to  protect  Timber  which  was  ornamental  to  a  Mannon-house  that 
me  longer  exists ;  whioh  is  extending  the  doctrine  much  fhrOier  than  it  has 
been  carried  in  any  Case  that  has  been  hitherto  decided. 

The  Tio»<AuvcBLLaB : 

The  whole  of  the  Case  was  before  Lord  Lyndkurtt,  on  the  application 
lhat  was  made  to  him,  on  the  coming  in  of  the  Answer,  to  dissolve  the  In- 
JanctkNi  winch  I  had  granted  ex  parte.  No  Eridence  has  been  gone  Into  ; 
and,  thersfore,  the  circumstances  of  the  Cast,  as  they  appeared  on  the  Bill 


(c)  Frcem.  53.  (tf)  S  Atk.  SIS.  («)  1  Ya.  26S, 

(/)6Vm.  107.  (^)IbiJ.  419.  (il)Ainb.  107. 

CO  1  Bro.  C.  C.  169.  (^)  16  Tes.  37».  (/)  1  Bro.  C.  C.  168,  note. 

(«)  a  Bro.  G.  0.  eSL  (n)  le  Vm.  if I.  (»)  a  SmaiL  UI. 
(p>  Jee.70 
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^1834.— Garrett  v.  Koble. 

and  Answer,  remain  mmlfeend.  Th*  ooostqnenoo  it  that  lamboiuid  hj 
wbat  Lord  J4fndkur$t  has  done. 

An  Account  must  be  taken  of  the  Timber  felled  and  of  the  Monies  re- 
ceived, by  Mr.  WdMtjf^  from  the  sale  of  it.  The  Amount  moat  bo  paid 
into  Court,  and  form  part  of  the  Settlemeai  Fimd,  but  be  is  not  to  tako  a 
Idfe-intereat  in  it ;  and  tbo  Iigimotioii  moat  ba  mada  parpatoal* 


•Ga&bket  v.  Koblb.  [  *504  \ 

1884  :  19th  4  91tt  FelMtnry.— fjceeufon  andT  TnUltn. 

KseeatontHio  were  directed  by  th«  Will  to  Clll  in      Testator's  Penonal  ErtMe  with  tllcsaN 

Tcnient  «pee(!,  continued  hi  -  Tm'Ic  for  some  years  after  his  death,  n'lfl  nitimately  ft  consider' 
able  Losi  was  sastaiacd.  But  the  Court  refased  to  cliarsQ  Ltiem  wuU  the  Lost,  aa  thcj  bad 
acted  hona^fide,  and  according  to  the  beat  of  their  jodgmMiL 

]f  a  Person  ioterested  under  a  Will  files  a  Bill  for  ao  Acconat.  against  the  Execotors,  not 

seeking  to  charge  them  for  wilful  dcfaolt,  and  dies  pending  the  Suit,  his  Personal  Hcprc- 
senutative  cannot  charge  them  bj  fiiU  of  Bevivor  and  bupplement,  if  the  acts  complained 
of,  were  kaoim  to  die  deoeaied  Plaiatilf. 

William  Deyatitis,  hj  bis  Will  dated  the  15th  of  June  1808,  gaya  aU 
bis  Real  and  Leasehold  Estates,  and  all  his  Monej,  Securities  for  Money, 
Capital  in  Trade,  Debts,  and  all  other  his  Pessonal  Estate  and  Effects,  to 
WiUiam  Noble,  Samuel  Pepyt  Coder dl  and  Frederick  Booth,  and  their 
Haira,  Kzeoatorai  &c.  in  Trust,  with  all  convenient  speed  after  his  deceaao, 

eall  b  and  convert  into  Monaj  all  his  Personal  Estate,  and,  at  such  times 
aa  tbay  ebould  think  propar,  abeolutely  to  sell  and  dispose  of  his  Freehold 
Estates,  either  altogether  or  in  Parcels,  by  Public  Auction  or  private  Con- 
tract, to  aaeb  Persons  and  for  such  Fiices  as  they  should  think  fit ;  and  to 
atand  poaaessed  of  the  Proceeds,  upon  Trust,  aftar  payment  of  his  Debta, 
Legacies  and  Annuities,  for  his  Son  WiiHam  Devayneii  and  his  Children : 
and  ba  ampowatad  his  Trustees  to  Lease  his  Real  Estates  until  the  Sale 
Uiareof,  and  appointed  them  bis  Executors.  By  a  Codicil  dated  the  17th  of 
June  1808,  the  Testator  revoked  the  Trusts  declared  by  his  Will  as  to  his 
Real  and  Personal  Estates,  and  declared  that  his  Real  Estates  should  ba 
held  by  his  Trustees  ta  Trust  for  bia  Son  WilUam  Bew^nei  for  UfOi  wban 
ba  ahould  attain  tlie  age  of  27  years,  and,  after  his  decease,  in 
Trast  for  his  Children  as  therein  mantkmed.  The  Testator  *tben  [  *5a5  ] 
gave  to  his  Trustees  Powers,  in  the  usual  form,  for  Laaaing  and 
Sailing  and  Eiohanging  bia  Real  Estates  with  the  consent  of  the  Person 
for  the  tima  baing  antitlad  to  tba  Ranta :  and,  aa  to  bia  Leasabold  and  Par- 
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ISM^Gamtt  t,  Kobte. 

Bonal  Estate,  he  declared  that  the  same  should  be  converted  into  Mooej  ac- 
cordino;  to  the  directions  in  his  Will,  and  that,  out  of  the  Proceeds,  his 
Trustees  should  pay  Debts,  and  Legacies,  &c.,  and  invest  the  Surplus  in 
the  manner  directed  by  his  Will,  and  stand  possessed  of  the  Securities  up- 
on Trnsts  corresponding,  as  nearly  as  might  be,  with  the  Trusts  before  do* 
ciared  of  his  Real  Estates. 

The  Testator  died  in  November,  1809.  At  his  death  he  was  a  Partner 
in  the  jjauking-house  of  Devayne*^  Noble  ^-  Co. :  and  he  also  carried  on  the 
Business  of  a  Paper-maker  at  certain  Freehold,  Leasehold,  and  CopyholJ 
Mills  at  Iping  in  Sussex.  The  Testator  was  seised  and  possessed  of  Fou^ 
Tenths  of  the  Mills  and  of  the  Capital,  Stock  in  Trade  and  Effects  belong- 
ing thereto,  and  had  agreed,  with  T.  Harrison  and  the  Assignees  of  Henry 
Cooke,  his  late  Partners  in  the  Business,  for  the  purchase  of  the  remaining 
Shares.  The  Accounts  of  this  Partnership  had  not  been  settled  since  April 
1803,  and  were  in  a  very  confused  state.  In  December  1809,  the  Execu- 
tors determined  to  put  an  end  to  the  Business  of  the  Mills  as  soon  as  practica- 
ble, and  to  sell  the  Mills  and  the  Stock  in  Trade  and  Effects  belonging  thereto ; 
and,  accordingly,  they  applied  to  Harrison  and  to  CooktU  Assignees  to  con- 
car  in  the  proposed  Sale,  but  the  latter  refused.  In  April  1^10,  at  which 
time  there  was  a  considerable  Stock  in  the  Mills  and  severa,l  Orders  under- 
taken bj  the  Testator  which  remained  unexecuted,  the  Executors,  by  tho 

advice  of  the  Person  who  had  been  confideniiaily  employed  by 
[  *506  ]    the  Testator  to  manage  the  Mills  'for  him,  determined,  with  a 

view  to  eventually  selling  the  Mills  to  the  greatest  advantage,  to 
continue  the  working  of  them,  in  order  that  the  Trade  and  Connections 
and  Machinery  might  be  preserved.    Accordingly,  the  Mills  wero  wcrked, 
and  the  Business  was  carried  on  in  tho  same  manner  as  in  the  Testator's 
lifetime,  and  the  Executors  continued  their  endeavours  to  sell  them  and  the 
Stock  and  Effects  belonging  thereto,  and  to  prevail  on  Harrison  and  Oooke't 
Assignees  to  concur  in  the  Sale.    In  May  1810  Harrison  became  Bank- 
rupt.   In  July  following,  tho  surviving  Partners  in  the  B  ink  l)ecame  Bank- 
rupts.   In  September  1810  William  Dtv ay nes^  the  Son,  attained  27,  and, 
thereupon,  the  Trustees  and  Executors  let  him  into  possession  of  all  the  Tes- 
tator's Real  Estates  except  the  Mills.    In  Michaelmas  Term  1810  W.  De- 
vayucs  and  Louisa  his  Wife  filed  a  Bill  against  the  Executors  and  Trustees 
and  certain  other  Persons,  stating  (amongst  other  things)  that  he  had  been 
let  into  possession  of  all  the  Real  Estates,  and  praying  for  the  usual  Ac- 
counts, but  not  complaining  of  any  Breach  of  Trustor  other  misconduct  on 
the  part  of  the  Trustees  and  Executors.'    On  the  12th  of  March  1811  the 
Solicitor  for  Devojfnet  and  Wife,  by  Div^net'a  desire,  wrote  a  letter  to 
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Bootli^  inquiring  how  Llic  Iping  Accoant  stood,  wlieliicr  tlic  Debts  had  bcea 
collected,  and  whether  there  wa3  a  probability  of  the  Concern  beini];  brought 
to  a  close  shortly.    Booth  wrote,  in  answer,  that  the  Executors  had  been 
very  anxious  to  put  an  end  to  the  Concern  ever  since  the  death  of  Devai/nes 
the  elder,  but  that  disputes  about  the  Titlohad  prevented  it.    la  Easter 
Term  1811  the  Executors  were  undor  the  necessity  of  filing 
a  •Bill,  against  the  Asaignees  of  Cooke  aivl  ffarrison,  to  compel  [*607] 
a  specific  performance  of  tho  Agreements  entered  into  with  the 
Testator,  and  to  have  the  Accounts  of  the  Partnership  between  him  and  tho 
Bankrupts  taken  from  the  30th  of  April  IS03,  and  for  an  Injunction  to  rea- 
trnin  an  Action  which  Coolers  Assi<znees  had  brought  ai^ainst  the  Executors, 
for  the  recovery  of  a  largo  Sum  of  Money.    On  the  2d  of  March  1812, 
the  Causes  of  Devayne»  v.  Noblt  and  Baring  v.  Noble  (the  latter  being  a 
Suit  by  Creditors  of  Devaynes,  Noble  ^  Co.")  were  heard.     Cooke  iiaving 
proposed  to  purchase  the  Mills  and  the  Stock  and  Machinery  thereon,  an 
Order  in  the  three  Causes  of  NobU  v.  Cooke,  Devaynes  v.  NoUe  and  Baring 
V.  Noble,  was  made,  in  March  181d»  on  the  appiicatioa  of  the  Executors, 
with  Notice  to  all  Parties  and  Devaynet  and  Wife  appearing  hy  thnr  Com- 
idf  hj  which,  after  reciting  that  tho  Business  of  the  Mills  had  been  carried 
ODy  rnnoe  the  death  of  tho  Testator,  by  his  Executors,  but  the  Aoconnts  of 
tlie  Testator's  Estate  having  been  directed,  by  the  Decree  in  the  two  last- 
mentioned  Smti,  to  be  taken  before  ih^Jdatierf  the  Exeeutort  did  not  feel 
themselves  wtmmUd  in  eanping  on  the  ButinesB  of  the  MUls^  npeeially  at 
it  had  become  Mfi|wdtMlcMy  and,  if  continued,  would  require  a  amnderabU 
Sum  for  that  pwrpoHS  it  was  referred  to  the  to  inquire  and  state 

whether  the  Proposal  ooj^t  to  be  carried  into  execation,  or  whether  it  was 
proper  that  the  Mills,  Stock  in  Trade  and  Sfiects  should  be  sold  in  any  other 
■  manner.  On  the  5tli  of  Julj  1814,  the  MnUr  reported  tbat  it  would  be 
proper  that  the  MiUs,  Stock  and  Effects  should  be  sold  to  Oaoke  upon  the 
.Terms  proposed.  The  Solicitor  for  Bwaynet  and  Wife  attend* 
ed  the  Proceedings  before  the  MatUr  under  the  *Order,  and  [  *608  } 
took  a  Copy  of  the  Beport.  In  NoTcmber  1814,  and  before  the 
Sale  could  be  completed,  Cooke  agjsin  became  Bankrupt;  and  thereupon 
ihe  Executors  discontinued  th?  working  of  the  Mills,  except  for  the  purpose 
of  working  up  the  Materials  then  on  the  Premises,  and  dtsoharged  the 
Workmen,  la  December  1814  a  Decree  was  made,  according  to  the  Prayer 
of  the  Bill,  in  KoUe  t.  Cooke.  In  April  1815  the  Executors  obtained  an 
Order,  as  before,  that  ihe  Mills  and  Utensils  should  be  sold  by  Auction,  and 
that  ihe  Executors  should  have  a  reserved  Bidding  on  the  Sale.  Accord- 
ingly the  Mills  were  put  up  to  Sale  on  the  17th  of  Jnly  1815,  in  two  Lots; 
but  no  Person  bid  for  the  first  Lot,  and  there  was  one  Bidding  only  for  the 
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Kcond,  wbtoh  wm  greatly  below  iU  ?altto,  and,  ia  conaeqaaDoe,  the  Milb 
3irere  not  aold.  On  the  7ih  of  November  1815  the  Sxectiton  obtained  an 
Order,  ae  before,  referring  it  to  the  Matter  to  inquire  what  it  would  be 
proper  to  do  with  reepect  to  the  Mitla.  On  the  ifch  dt  February  1810, 
the  MMitr  reported  Uiat  the  Bfille  ought  to  be  advertised  for  Sale  by  Pri> 
Yate  Oootraet;  and  the  Solieitor  for  ^twxynn  and  Wife  attended  before  the 
M4UUr  as  before.  The  M8b  were  frequentlj  advertised,  but  no  offer  was 
made  for  them. 

In  January  1818,  Dim^nct,  the  Son,  died,  leaving  his  Wife  and  two  In- 
fant Children  aurviving.  In  Slary  Term  of  that  year,  a  Bill  of  Revivor 
and  Supplement  was  filed  by  Sirs.  Dwaynu  and  her  Children,  statiDg 
(amongst  o&er  tlungs)  the  Will  of  J)<vajrtie»  the  Son,  and  tliat  his  Widow 
bad  obtained  Letters  Administratioii  with  his  Will  annexed,  and  praying 
that  the  Suits  might  be  revived  and  preseented,  and  that  proper 
[  *609  ]  Directions  might  be  given  for  Payment,  to  Mrs.  Ikvaymn^  *of  the 
Jonitore  appoiiitid  to  her,  under  a  Power  contained  in  the  Will 
of  Dtmi^nu  Uie  Father,  out  of  his  Real  and  Personal  Estate.  In  Kovem* 
b«r  1816,  the  Decree  was  made  in  the  Supplemental  Suit,  dinottng  the  De- 
cree in  IhfMjfnm  t.  ShHe  and  Bwmg  v.  iSMfe,  and  the  Procee^ngi  there- 
in, and  the  Accounts  and  Inquiries  thereby  directed,  to  be  carried  on  and 
prosecuted  between  the  then  present  Parties  m  like  manner  as  thereby  di- 
rected as  to  the  Parses  to  the  said  ortpnal  Causes.  On  the  17th  of  June 
182<y,  the  MiUs  were  again  pat  up  at  Auction,  under  an  Order  made  on  No- 
-tioe  to  all  Parties ;  but  no  sufficient  Biddmg  was  made  for  them.  Under 
another  Order  made,  in  like  manner,  in  1821,  the  llfills  were,  and  had  been 
«ver  since,  let  en  Lease,  with  the  approval  of  the  JUSMfer. 

Mrs.  DfM^nes  afterwards  married  JBeficrf  ^Tomtt,  and  thereupon  fhe 
Bulls  were  revived.  In  1838  JV^,  who  had  been  the  Active  Trustee  eC 
the  Will  of  l>waifnM  the  elder,  died :  and,  in  1824,  Mr.  and  Mrs.  Gandt 
and  the  Infants  filed  a  Bill  of  Revivor  and  Supplement  against  bis  Bxecu* 
tor,  praying,  amongst  other  thmgn,  for  an  Account  of  bis  Estate  possessed 
by  his  Executor.  In  June  1838  the  Decree  was  made  In  the  )ast*meniioned 
SmL  In  1827  Codasfdl  died,  haying  appelated  his  Wife  and  his  two  Sens 
ills  Executors. 

In  February  1828  Mr.  and  Mrs.  QwrM  and  Hie  Infiints  filed  a  Bill  «f 
Revivor  and  SupplesMnt  against  the  Ezecuton  of  and  OotiktM,  and 
•gainst  BooA  and  oihsr  Parties,  sfeattng  that  Ikeo^nm  the^r  had,  at  lus 
death*  a  large  Capital  invested  in  bn  Business  ef  «  PapeMnalmr ;  that,  ac- 

eordmg  to  the  diredaons  hi  his  Will  and  OodicH,  ^  ImplementB, 
[  *510  ]  Madiineiy.  'ITteBdb,  Ca^xtal  and  Sleek  In  Tidb  of  the  Bast* 

mm  ou^t  to  hsva  baenveld  immediatsly  «fter  his  death,  and  the 


Digitized  by  Google 


CASSS  IN  CHAKGEBT.  611 


1834.— Garrett  y.  NoVIo. 


Proceeds  invested  for  tho  benefit  of  Dev  iynes  the  you:i^'cr,  his  Wife  and 
Children  ;  that  the  Plaintiffs  had,  lately  and  long  since  iho  niin^  of  the  first 
Supplemental  Bill,  discovered  that  the  Executors  took  upon  themselves  to 
carry  on  the  business  with  the  Monies  which  they  received  on  account  of 
the  Capital  thereof  and  tho  other  Personal  Estate  of  their  Testator,  and 
thereby  his  Estate  had  sustained  a  loss  of  70,000/.  and  upwards.  Tho  Bill 
prayed  that  the  Suits  might  bo  revived  against  CockerelVa  Executors,  and 
that  it  might  ba  declared  that  it  was  a  breach  of  Trust  in  the  Executors  to 
continue  the  business  of  tlie  Mills,  and  that  Booth,  and  the  Estates  of  NobU 
and  Cocker eU  might  be  charged  with  the  loss  sustained  thereby. 

The  Defendants,  in  their  Answer,  said  that  the  biuineas  was  carried  on 
from  neee$$iti/y  and  with  the  kno\vledg$  and  acquietcence  of  SiSr,  and  Mr*, 
Deva^fna  and  their  Solicitor,  and  that  a  great  Loss  would  have  accrued  to 
the  Testator's  Estate,  if  tho  Business  has  been  stopped  upon  the  Testator*! 
death. 

The  Attomtif'Q'eiurali  Mr.  SmffJU  and  Mr,  Spence^  for  the  Plain* 

The  Will  and  Codicil  contain  no  direction  for  earrying  on  the  Business ; 
on  tho  contrary,  they  direct  the  Personal  Estate  to  be  called  in,  and  eon* 
verted  into  Money  with  all  convenient  speed  after  the  Testator's  death.  If 
Tmstees  continue  a  Trade  when  they  are  not  directed  so  to  do-*if  they  ear* 
ly  it  on  longer  than  is  necessary  to  wind  it  up,  they  do  it  at  their 
own  hazard.  *Tbe  ofi^nal  Sail  was  instituted  so  early  as  1810,  [  *oll  ] 
and  the  Decree  in  that  Suit  was  made  in  1812.  The  Executors 
might  have  applied,  by  Petition  in  that  Suit,  for  tho  direction  of  the  Coark 
as  to  the  course  which  they  ought  to  tahe.  It  was  not,  however,  until 
March  1813  that  the  question  as  to  the  propriety  of  selling  the  Mills,  wai 
brought  under  the  consideration  of  tho  Court.  Why  was  not  the  plan  of 
Leasing  the  Mills  resorted  to  before  1821  ? 

Jjtvaynti^  tho  younger,  was  Tenant  ior  Life  only  under  the  Will  and  Co» 
dicil.  No  conduct  of  his  could  affect  hia  Wife  or  Children;  and,  conse- 
qucntly,  any  case  of  acquiescence  that  might  have  been  made  out  against 
him,  13  now  at  an  end.  Mrs.  aarrdCs  Title  did  not  commence  till  after  his 
death  ;  and  the  InfanU  were  not  brought  before  the  Court  until  1818  ;  and, 
therefore,  they  cannot  be  bound  by  any  proceedings  in  the  Suit  which  took 
place  previously  to  that  time. 

[The  Mce- Chancellor : — If  there  was  acquiescence  on  the  part  of 
vayne$  the  younger,  and  the  Infants  file  a  Bill  in  conjunction  with  his  Pe^ 
sonal  Representative,  the  Court  could  not  give  them  any  relief.    How  is  the 
Court  to  deal  with  a  Suit  in  which,  as  to  one  of  the  Co-plaintiffs,  it  ought  to 
dismiss  the  Bill,  and,  as  to  tiie  other  Co-plaiatiSs,  to  g^ve  relief?] 
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The  Court  is  bound  to  administer  relief  (o  Mrs*  GarreU  as  Jointress  un- 
der tlie  Poti  er  in  tho  Will  of  JhMpneB  the  elder.  She  cannot,  in  that 
cbaractcr,  be  boood  hj  any  acqideieence  on  the  part  of  Jhvaynet  the 

£  *512  3      '  Prim&facief  the  conduct  of  the  Trustees  amoonts  to  a  Breach 
of  Trust ;  but  we  do  not  ask  the  Court  now  to  declare  that  ft 
Breach  of  Trn?t  has  been  eommtttedi  but  we  ask  for  an  Inquiry  only. 

Sir  Sugden^  Mr.  i'^s,  Mr.  Bolf^  Mr.  FwvU  and  Mr.  J,  RamUr 
Zy,  for  the  Defendants : 
The  Infants  were  brought  before  the  Court  so  early  as  1818.  In  the  Bill 
which  was  then  filed,  there  is  no  complaint  against  the  Executors .  If  a  Suit 
II  instituted  on  behalf  of  Infants,  they  are  as  mueh  bound  by  it  as  if  they 
were  Adults.  If  the  Mother  of  the  Infants  cannot  maintain  this  Suit,  the 
Infants  cannot 'maintaia  it.  The  original  Bill  was  filed  in  1810,  by  Ikvagiu^ 
the  younger,  who  was  deeply  interested  in  bis  Father's  Estate ;  and,  since 
Ills  death,  the  Parties  have  gone  on  filing  Bills  of  Bevivcr  and  Supplement : 
(mght  they  then  to  be  allowed  to  file  *  new  Bill  stating  bets  known  to  the 
Person  under  whom  they  claim  f  If  yon  file  *  Bill  against  Executors,  and 
do  not  charge  them  for  wilful  Default,  it  is  too  late,  after  a  lapse  of  18  yeais, 
to  file  a  new  Bill  against  them  for  that  purpose.  It  a|^ean,  from  the  En- 
dence,  thai  the  Executors  were  most  anxious  to  do  their  duty,  and  that  eTei7 
exertion  was  made  by  them  to  dispose  of  the  Bfills.  They  had  great  diffi- 
culties Co  encounter,  owing  to  the  Bankruptcies  of  €^dk»  f  SarrUon^  and 
to  Barri»on*$  death.  If  the  Executors,  when  fhey  found  that  they  could 
aot  sell  the  Mills,  had  stopped  the  working  cf  them,  the  Machineiy  and 
Trade  would  have  been  destroyed.  They  continued  the  Trade,  as  they  were 
justified  in  doing,  merely  for  the  purpose  <^f  selling  it  benefidally ; 
[  *513  ]  and  they  employed  the  same  person  to  manage  it,  as  the  *Test»* 
tor  had  dene,  and  in  whom  he  had  placed  entue  confidence. 
From  the  letter  of  March  the  Order  of  March  1818,  and  the  other  • 
Orders  in  the  Cause  and  the  Pfoeeeding^  before  the  Matter  under  them» 
jlr.  2>evapu$^  under  whom  Mrs.  Qarrttt  claims,  knew  that  the  Trusteed 
were  carrying  on  the  Trade  and  every  thing  that  took  place  with  respect  to 
ihe  Mills,  and  yet  he  nerer  made  any  objection.  VThen  Mrs.  ChrreU  filed 
ihe  Bill  of  Bemor  and  Supplement  in  1818,  she  did  not  complain  of  any 
misconduct  in  the  Trustees ;  but  she,  thereby,  adopted  aU  the  prior  Proceed- 
ings in  the  Oanse»  as  the  EeprcsentatiTo  of  her  late  Husband. 

The  Fue-CRottCfffor,  after  stating  the  \Vill  and  .Codicil,  proceeded 
thus: 

The  Will  does  not  make  it  imperative  on  the  S^ustces  Co  proceed  to  Safe 
cf  all  the  jPersonsI  Proper ly  in  the  Milla»  immediately  alter  the  death  df 
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Devaynes  the  Father :  but  directs  the  Tnisteea,  mth  all  convenient  epeed 
after  the  death  of  the  Testator^  to  call  20  and  CODTcrt  into  Money  all  bia 
Perjooal  Estate.  Bj  the  Codicil,  a  Power  to  sell  the  Beal  Bstales  is  given 
to  the  TrosteeSy  irith  the  consent  of  the  Person  for  the  time  bemg  entitled 
to  the  Bents.  It  is  reasonable  to  suppose  that  there  could  not  be  an  advan- 
tageous Sale  of  the  Personal  Property  In  the  Millsy  nnacoompanied  bj  a 
Sale  of  the  Mills  themselves.  I  tbink,  therefore,  that  the  Tmstees  might, 
reasonably,  pause  until  a  year  after  the  Testator's  death,  when  Ihvaynee 
the  Son  attained  27,  before  they  proceeded  to  sell  the  Personal  Property 
in  the  Mills*  It  appears,  from  aU  the  Documents  that  have  been 
read,  that  the  Trustees  had  no  other  desire  *than  to  do  the  best  [  ^614  ] 
they  could  in  the  complicatod  state  of  the  TestatcHr's  affiiirs. 

As  William  Jh9ayne$^  on  attaining  27,  was  put  in  possession  of  all  ilia 
Estates  except  the  Ifills,  it  must  have  occurred  to  him  to  inquiic  whj  he  was 
not  put  in  possession  of  the  Mills.    In  the  Bill  whicli  uc  iiicd  in  1810,  ho 
made  no  complaint  as  to  the  Mills  ;  and  yet  he  must  have  been  aware  what 
was  the  condition  of  them  and  of  the  Trado  connected  with  them.    On  the 
12Lh  of  March  1811,  his  iSuUciLor  wrote  a  Letter  to  Mr.  Booths  containing 
inquiries  as  to  the  Mi!Is  ;  but  no  proceeding  was  taken  in  consequence  of 
tlic  answer  which  was  sent  to  those  inquiries.    In  Easter  Term  1811,  after 
the  Trustees  had  exerted  themselves,  but  without  success,  to  prevail  on  the 
Ass'.L'necs  of  Cooke  tf  Ilarrmn  to  concur  in  a  Sale  of  the  Mills,  the  Bill 
■was  hied  in  Xoble  v.  Cooke.y  to  compel  a  specific  performance  of  the  Agree- 
ment entered  into,  by  Ilarrmn  ^  Cooke  s  Assignees,  with  the  Testator. 
In  March  ISlii,  a  Petition  was  presented  by  the  E.tecutors  in  the  three 
Causes  of  Noble  v.  Cooke^  Devaynts  v.  Nohle^  and  Baring  v.  NobU;  the 
institution  of  which  last  Suit,  it  may  be  observed,  must  have  greatly  aug- 
mented the  embarrassment  under  which  the  Executors  were  labouriog.  That 
Petition  stated  (amongst  other  things)  that  tho  Business  of  the  Mills  had 
been  carried  00,  since  the  death  of  the  Testator,  by  his  Szecutora  ;  but  that, 
tho  Accounts  of  his  Estates  being  directed,  by  a  Decree  in  tho  tiro  last* 
mentioned  Causes,  to  be  taken  b^ore  the  Mattery  the  fixeentors  did  not 
feel  themselves  warranted  in  carrying  on  the  Concern,  especially 
U  it  had  become  nnprodactire,  and,  if  continned,  would  'require   [  *51$  ] 
a  considerable  Sum  of  Money  for  that  pnrpose;  and  it  prayed 
that  it  might  be  referred  to  the  MnUr  to  inquire  and  state  whether  tho 
Proposal,  which  (7o0^  had  made,  for  tho  PorehMo  of  the  Mills  and  the 
Stock  and  Uteonls  theiein,  oii||^t  to  be  earned  into  ezecotion.   On  the 
bearing  of  this  Petition,  WUUam  Deoaywe  and  his  Wife  appeared  by  Coun- 
iel ;  and  it  was  then  mforsed  to  the  JUostsr  to  inquire  and  state  whether  the 
Proposal  ought  to  be  caniad  into  oiEOMlion.  On  4bo  6th  of  July  1814  the 
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Mastei' m^dQ  his  Report:  and  it  appears  on  the  face  of  the  Report  that 
William  Deuame^H  Soliciter  attended  tlio  JIaster  on  the  reference.  la 
December  1814  the  Decree  was  made  In  Xoble  v.  Cooke.  In  April  1815, 
anotlicr  Order  for  the  Snie  of  the  Mills  was  cbtained  ia  the  Uiree  Causes, 
in  consequence  of  Coohe  having  become  Bankrupt. 

[His  Honor  then  detailed  the  other  Proceeding's  in  the  Caases,  which 
took  place  in  the  lifetirrie  of  William  Devaynts  the  Sod.]  On  the  making 
of  all  these  Orders,  Devaj/nes,  the  Son,  appeared  hy  Counsel,  and  hia  So- 
licitor attended  the  Proceedings  before  the  Master  under  them ;  but  no 
complaint  was  ever  made  respecting  the  Mills.  In  Jannarj  1818  Bcvapieg 
the  Son  died  ;  and,  in  Hilary  Term  of  that  year,  his  Widow,  expressly  in 
the  character  of  his  Admiuistratix,  together  with  her  Children,  filed  a  Bill 
of  Revivor  and  Supplement;  but,  in  that  Bill,  no  complaint  of  any  Bi-ca:h 
of  Trust  as  to  the  Mills,  was  made  against  the  Executors  of  Bevai/nes  the 
cider.  In  November  1818,  a  Decree  was  made  in  the  Supplemental  Suit, 
which  directed  the  Decree  of  March  1812  to  he  carried  on  nn  ]  prosecuted  ; 

but  no  general  Report  has  ever  been  made  in  pursuance  of  that 
[  *blQ  ]  Decree.  In  Juno  1823  Noble,  who  was  the  acting  •Trustee  and 
Executor  under  the  Will  of  J)cvaync%  the  elder,  died;  and 
Cockerell,  another  of  the  Trustees  and  Executors,  has  since  died.  In  Feb- 
ruary 1828  the  present  Bill  was  filed  by  Mrs.  Dcvji/nes,  now  Mrs.  QarrtU^ 
and  her  Husband  and  Children,  which  expressly  adopts  all  the  Proceedings 
in  the  Original  Cause,  and  in  the  Revived  and  Supplemental  Causes. 

The  Rule  of  Law  is  thnt.  where  Trustees  6owa  jffcfg  exert  themselves  to 
discharge  their  Duty  and  merely  commit  an  error  in  judgment,  unless  there 
is  a  plain  violation  of  Trust,  they  shall  not  be  visited  severely.  The  fair 
exercise  of  their  judgment  is  a  protection  to  them,  altbOQgh  the  Consequence 
may  bo  bad.  Here,  in  the  first  instance,  there  was  a  diflSculty,  and  tbey 
get  themselves  to  cope  with  it  as  well  as  they  conld:  and  not  only  was  a 
fair  judgment  exercised  by  the  Trustees,  but  their  proceedings  were  watched 
by  Decai/nts  and  his  Solicitor.  If  Devai/ne$  made  no  complaint,  and  his 
Representative  filed  a  Bill  in  1818  and  made  no  complaint,  it  is  monstroos 
that  in  1S28,  five  ycar<?  after  the  death  of  Noble  who  principally  acted  in 
the  Trusts  of  the  Will,  she  should  file  a  Bill  and  say  that  every  thing  that 
has  taken  place  i^  to  go  for  nothing,  and  that  the  matter  is  to  be  treated  fis 
if  it  Lad  been  only  recently  discovered  that  the  Trustees  had  acted  wrongly. 
I  think  Mr.  and  Mrs.  Garrett  must  be  considered,  from  the  very  frame  OP 
the  Bill,  to  have  adopted  the  repreeentative  character  and  all  the  prior 
Proceedings  in  tlic  Suits, 

If  this  Bill  La  i  been  filed  immediately  after  the  death  of  Devayni$  the 
Son,  it  oog^t  to  haye  been  disniiiaed,  with  Cot t%  ao  &r  «•  It  leoki  ^ 
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charge  the  Eiecutors  with  a  Breach  of  Trust ;  and,  thereforei 
the  *proper  Decree  for  me  to  make,  is  to  direct  the  Decrees  and  [  *517  ] 
Proceedings  in  the  Original  and  Supplemental  Causes  to  be  car» 
Hed  on  and  prosecuted,  and  the  Accounts  and  Inquiries  thereby  directed  to 
be  taken  and  made  between  the  present  Parties  to  these  Suite,  in  like  man- 
ner as  thereby  directed  as  to  the  then  Parties ;  and  to  dismiss  so  much  of 
the  Bill  as  relates  to  the  Breach  of  Trust  charged  therein  against  the  Exec- 
utors, with  Costs. 


Eaton  u.  Sanxter. 

1SS«:  tSth  ana  17tli  Aprtt^T^dbr  aatf  Punhmr^ttJ^mmU, 

Tcscntur  deviled  hifl  Eitates  to  Triutccs  in  Tnut  to  «cU.  and  dodarad  th«ir  RcccipU  to  be 

BufTu  iciu  Discharges  :  and  he  directed  Ids  Trustees  to  complete  nny  Contracts  for  the  Sale 
of  his  E$tatcSf  entered  into  daring  hii  lifcumc  nml  rcmuining  incomplete  at  his  death.  Held 
Clut  Ilia  Exceiitor  was  A»  pn»p«r  Party  to  gire  Receipts  for  ttw  Paidnie-monki  of  the  Et* 
tatea  coMitieiad  to  be  aoM  bj  the  Itetator. 

Notice  to  a  Purchaser  of  Judgments  against  the  Vendor  vrhonc  Estate  is  limited  to  U  r-;  io 
b»r  Dower,  docs  not  prevent  the  Pnrch.iscr  from  t:tking  tho  Estato  irco  from  the  Judn^mcntif 
under  an  cxcrcis;  of  the  Power  reserved  to  tiic  Vendor. 

The  late  Iiord  AyU^wd^  bj  his  Will  dated  the  27th  of  March  1809,  de. 
vised  his  Estates  in  Stiffolkt  Cambridgiddrt  and  WMUnx^  to  the  Bfarqui* 
of  Both  and  his  Heirs,  in  Trust  to  Sell,  and  directed  that  the  Receipts  of 
the  Marquis,  his  Heirs,  Executors  or  Administrators,  for  the  Monies  to  ariso 
from  the  Sale,  should  bo  good  Discharges  to  the  Purchasers,  and  that  such 
Monies  should  be  vestod  in  the  Marquis  of  Ba^  Lord  J)<trtkmovith  and  the 
late  Lord  Winduhta^  upon  the  Trusts  thereby  declared ;  and  he  appointed 
his  Son,  the  present  Lord  A^Urfcrd^  sole  Eiecntor  of  bis  Will. 

On  the  6th  of  Not  ember  1811  the  Testetor  made  a  Codicil ; 
and  therebj,  after  reciting  that  he  intended,  ^forthwith,  to  pro*  [  *518  ] 
oeed  to  sell  the  devised  Estates,  ratified  and  confirmed  the  De- 
vise thereof,  in  his  Will,  to  the  Marquis  of  Ba^  Lord  WtnMna  and 
Lord  DarimouXk  and  their  Heirs,  upon  Trust  to  sell  and  dispose  of  the 
same  or  such  Parts  thereof  as-should  remain  unsdd  at  his  decease,  in  the 
manner  directed  bj  his  Will,  and  mth  ths  wm  Powers  and  AiUkonUi$  at 
were  iherebiffor  that  purpose  given  andprwtdid:  and^  aho,  upon  l¥uHt0 
carry  mto  SKteiUion  any  Comtrattar  OontraeUfor  (k»  8aU  tkereof  enUrtd 
Into  during  hU  li/gtintM  and  remainxng  uneomplettd  at  kU  death  :  and  bo 
revoked  the  Truttt  dedaied,  by  hia  Will,  of  the  Mooiea  to  arise  from  the 
Sale  of  the  Estotei,  and  diKctsd  that  the  same  shonld  be  applied  io  pairing 
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off  certaiD  Legacies  and  IneambranoeB  Ibereoo,  and  that  the  Surplus  shoold 
be  laid  out  in  the  purchase  of  other  Lauds,  to  he  settled  to  the  Uses  ihere- 
lu  mentioned. 

In  Augttst  1812,  Matthtw  Sifffft  agreed  with  the  Testator  to  purchase 
part  of  the  devised  Estates,  and  paid  him  a  Beponi  on  the  Porcfaaso- 
money. 

The  Testator  died  on  the  20di  of  October  1812.  The  Tnistses  accepted 
the  Trusts  of  the  Will  end  Codicil,  and,  by  Indentures  dated  the  29th  and 
80th  of  September  1814,  they,  together  mth  the  present  Lord  AyU^ord 
convejed  to  Sigg%  the  Premises  which  he  had  agreed  to  purchase  as  he- 
lbre*mentioned.  Lord  WintSielHa  executed  the  Deeds  by  Attorney  ;  but 
his  GoTrostees  and  Lord  Aylesfifrd  executed  them  in  Penon,  and  sigped 
the  Receipt  for  the  Porehase-money. 

On  the  11th  of  October  1814,  Siggi  made  a  Mortgage  of  the 
[  519  ]   Premises  for  a  Term  of  590  years,  which,  *by  an  Indenture  of 
the  Slst  of  August  1821,  was  transferred  to  the  Plaintiff. 

Slgg9  died  in  1826,  liaviug  dovised  the  PremiseB  to  his  Son,  CKorZst 
2^mat  Sigg9^  in  Fee.  In  1827  C  Sigg$  sold  the  Premises,  subject  to 
the  Mortgage,  to  the  Pefendant,  JSanseitr:  and  the  Premises  were  convey- 
ed to  Sanxter  and  his  Tmstee,  to  the  usual  Uses  to  bar  Dower. 

By  the  Decree  on  the  hear^g  of  this  Cause,  it  was  referred  to  the  Mnier 
to  take  an  Aeoount  of  the  Principal  and  Interest  dae  on  the  Phuntf 
Mortgage  and  on  the  other  Incumbrance!  in  the  Pleadings  mentioned,  and 
to  state  their  Priorities ;  and,  with  the  consent  of  all  Parties  to  the  Sult^ 
the  Premises  were  ordered  to  be  sold  with  the  approbation  of  the  ifatter. 

At  the  Sale,  Franeis  J)agrell,  Esq.  purchased  Lot  1. 

The  Purchaser  took  several  Objections  to  the  Title,  one  of  which  was  be- 
cause the  Vendor  was  unable  to  produce  the  l  ower  of  Attorney  under 
which  the  Conveyance  to  j|fa^A«u>  Siggs  had  been  executed  on  behalf  of 
Lord  TPlfie^llia.  In  order  to  remove  that  objuctiou,  the  Vendor  obtained 
from  Lord  WtncheUea'a  Devisee,  a  Conveyance  of  the  legal  Fee  in  One- 
third  of  the  Premises. 

The  other  Objections  not  being  rcaaoved,  an  Order  was  obtained  referring 
it  to  the  Master  to  inquire  md  state  whether  a  good  Title  could  be  made  to 
the  Lot. 

The  Purcliaser  carried  iu  Lbe  following  Objeciions  before  the  Master  : 

Idr.st :    That,  by  reason  of  the  Indentures  of  the  20ih 
[  •520  ]    'and  30 th  of  September  1814  not  having  been  executed  by  Lard 
Winchelstaj  a  good  Discharge  was  not  given  for  the  Purchase- 
money  by  those  Deeds.    Secondly :  That  the  Estate  in  contrnct  was  sub- 
ject to  numerous  unsatid&ed  Judgments  against  the  Dd£end&ut»  SanxUr* 
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The  Master  held  both  the  Objectioos  valid,  and  reported  against  the  Title ; 
uliercupon  the  Vendor  excepted  to  the  Report. 

Mr.  Kniglit  and  Mr.  Girdlestone,  Junior,  for  the  Vendor : 

First:  The  late  Lord  Ai/lesfordy  by  entering  into  the  Contract  with 
IlaUketo  Siggty  impressed  the  Property  sold  with  the  character  or  Personal- 
ty, and  thcrcbv  relieved  the  Purchaser  from  the  necessity  of  sedng  lo  the 
application  of  his  Purchase-money.  Lord  At/le»fi>rd'$  Execntor  waa  the 
proper  Party  to  give  the  Receipt  for  tho  balance  of  the  Purohase-money, 
and  he,  in  conjunction  with  two  of  the  Trustees,  did  give  the  Beeeipt. 

Secondly  :  The  Mortgage-term,  which  is  anterior  to  the  Judgments,  will 
be  got  in ;  and,  tho  Estate  being  limited  to  Uses  to  bar  Dower,  the  Jndg* 
mcnts  will  be  defeated  by  the  exercise  of  the  Power  reserved  to  the  Vendor* 
Doe  V.  Jones  (a)  ;  Tunttall  y.  Trapped  0"), 

Sir  E.  Sugden  and  Mr.  OaoU  for  the  Purchaser: 

First :  The  completion  of  the  Contract  with  Siffffi^  was,  expressly,  iHthin 
the  authority  of  the  Tmst  created  by  the  Codicil.  Therefore,  It  made  no 
idiiferenee  whether  the  Testator  or  his  Trustees  sold.  It  was 
sud  that  the  "Testator  had  converted  the  Properly  into  Personal-  [  *521  ] 
ty :  but  it  was  only  a  notional  conversion  in  tbis  Court.  The 
dree  Trustees  accepted  the  Trusts :  consequently  nothing  but  the  personal 
'  Receipt  of  the  Three,  could  discharge  the  Pui:ebaser. 

[The  Viee^ChaneeUior : — ^If  Lord  AyUtfofd,  when  he  made  the  Contcacty 
had  received  the  whole  of  the  Purchase-money  and  given  a  Beeeipt  Ibr  it,  a 
good  Conveyance  night  then  have  been  made  by  llie  Devitees  m  Trust.] 

Secondly :  The  Property  purchased  was  sold  under  a  Decree  taken  by 
consent  in  a  Suit  to  wUch  the  Judgment  Creditons  are  not  Parties.  The  ob. 
jeet  of  the  Decree,  was,  simply,  to  provide  for  the  Payment  of  those  In- 
enmbraneeFB  who  are  Parties  to  the  Suit.  The  Jfoittr  has  no  anthority  to 
advertise  for  Creditors ;  nor  can  any  Creditors,  except  liiose  who  are  Parte 
to  the  Suit,  be  required  to  como  in  under  or  be  bound  by  the  Decree. 

It  was  dedded,  in  J)0e  y.  «^2m<s,  that  the  execution  of  a  Power  defeats 
Judgments :  but  it  is  difficult  to  come  to  thai  conclusion ;  for  it  has  been  de. 
cided  that,  if  a  Party  puts  a  fetter  on  his  own  Estate,  he  cannot  defeat  it 
by  a  snhsequent  Execution  of  his  Power.  Besides,  the  deeision  m  Doe  V, 
J^s,  does  not  apply  to  a  Case  m  wUch  Judgments  aw  oblianed  on  Wsir* 
rants  of  Attorney  executed  by  the  Party  after  he  is  m  posseate  of  the 
Estate ;  fiyr  such  Judgments  are  not  proceedings  m  inmlwm. 

In  this  Case  too,  the  Purchaser  has  Notice  of  the  Judgments, 
by  wMch  his  conscience  is  affected ;  and  *there  is  a  prior  Term   [  *622  ] 
of  years,  which  will  not  be  defeated  by  the  Execution  of  the 

(a)  10  Bam.  4  Cnm.  459.      7  <6)  Ante,  VoL  3,  p.  30e. 
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Power.  Anj  Jadgment  Creditor  may  sue  oat  Szecution,  and  make  good 
his  Judgment  aguost  that  Term ;  or  he  may  redeem  the  Mortga^'c,  and 
then  tack  his  Judgment  to  it. 

[The  Viee-ChanceUor : — ^If  the  Judgment  Creditor's  Lien  on  the  BoTer* 
aoD  is  defeated  hjr  the  Execution  of  the  Power,  he  wtU  not  be  entitled  Co 
redeem  the  Term.] 

Mr.  Kniijht  in  reply. 
The  Yicb^Chakcbllor  : 

The  Provision  in  the  Will  as  to  the  Beoeipts  of  the  Trustees,  U  not  appli- 
oahle  to  a  Case  in  which  the  Testator,  in  his  lifetime,  made  the  Contract  for 
Sale  and  received  part  of  the  Purchase-monej. 

The  Testator,  by  his  WiU,  devises  his  Estates  to  The  Marquis  of  Bath  in 
Fee,  in  Trust  to  sell ;  and  then  he  declares  that  the  Receipts  of  the  Mar- 
quis for  the  Monies  to  arise  from  the  Sale,  shell  be  eflfectual  Discharges  to 
the  Purchasers.  Then  he  makes  a  Codicil,  bj  \?hich  be  joins  Two  other 
Persons  as  Co-Trustees  wi&  the  Marquis,  and  directs  them  to  sell  such  pirts 
of  bis  Estates  as  should  remain  unsold  at  his  decease,  in  the  manner  dii  cct- 
cd  by  his  Will.  That  applies  only  to  those  parts  of  the  Estates  which  were 
capable  of  being  sold  under  the  Will.  By  the  Codicil,  the  Testator  Las 
made  a  Division  of  the  Trust :  ho  has  directed  his  Trustees  to  sell  such 
parts  of  his  Estates  as  should  remain  unsold  at  his  deatlu  a:id  to  complete 
the  Contracts  for  sucli  parts  as  should  liavc  been  conirucicd  to  be 
£  •523  J  sold  in  his  lifelimo.  Therefore,  with  respect  to  *thc  latter,  the 
Sales  would  bo  lefc  to  be  c  iniil  'ted  so  far  as  the  act  of  the  Trus- 
tees was  necessary.  It  was  not  coinpeltiit,  lo  the  Testator  to  impose  fetters 
on  the  pciiormance  of  the  Contracts  which  he  had  entered  into.  When  ho 
had  sold  any  part  of  his  Estates,  the  Receipt  Cause,  from  the  very  nature 
of  the  Case,  became  inapplicable.  'J  he  Kxecutor  of  the  Testator  then  bo- 
came  the  proper  Party  to  give  the  Keccipt  for  the  Purchase  money  ;  and, 
as  tlio  IvKccutor  joined  in  tho  Receipt  to  Mr.  AStwixtur,  he  bad  that  Discbarge 
which  he  ought  to  have  had. 

With  respect  to  the  Judgments,  I  think,  as  the  I^w  now  stimds,  that 
there  is  nothing  to  prevent  the  Vendor  from  proceeding,  by  an  exercise  of 
his  Power,  to  vest  the  Fee-simple  in  the  Purchaser.  The  Appointment  carry- 
ino:  with  it  the  Equity  of  Redemption  of  the  Term,  will  enable  the  Purchaser 
to  take  tho  Estato  free  from  the  Judgments. 

The  consequence  is  that  The  M.a»ter  is  wrong,  and  the  Exception  must  be 
allowed. 
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1834:  I7th  April — iMd. —  Conttmction. — BanknipL 

A.  assijfned  800/.  to  Trutees  in  Trtist  during  tlie  Ufo  of  A  or  sach  port  (hereof  as  Umj 
ihonld  tUnk  proper,  or  «t  Moh  other  Tliaeo  ud  su^  Pertiow  m  thcjr  ehooU  joige  ok- 
ptdient*  to  pay  the  laterest  to  hin,  or,  if  they  sliould  thick  fit,  to  lay  it  oat  in  procanag  fqr 
him  Dial  and  other  Necessaries,  but  so  that  he  sihuuUl  not  have  any  right  to  the  Iniere0 
Other  than  the  Tnisleesj  in  their  aacoatroUed  discretion,  should  think  proper,  and  so  as  no 
CMHor  of  hi*  ihoaM  bave  my  Claim  thereon,  nor  tbovld  die  nme  be  enbjeet  to  faia  0el»t% 
Oispoaition4>r  Enfogemeots :  and  it  «§•  deelared  that,  aftor  liis  dealbi  Ihe  §001,  m4  40 

Saviiir/$  and  Acntmiitalions  of  IiU<iist,xf  •njf^AMid  ft*  M  Trmtfirkm  OklUlran,  O^iid,  if  h0 
shoald  have  no  Child,  then  in  Trust  for  C. 
D.  became  Bankrupt.   The  Tmsiecs  had  paid  him  the  Interest  down  to  bis  Baskmptc^* 
Held  that  hif  Life  Intereel  poesed  to  his  Assignees. 

Bt  a  Deed-poll  of  the  7th  of  December  1821,  aitor  reciting  two  Lidei^ 
lures  bj  which  J.  Crosby  assigiied  two  Mort^ago-sams  of  1,0  OOZ.  each,  to 
Trustees  upoQ  sooh  Trusts,  &c.  as  he  should  appoiat :  It  was  witnessed,  aofl 
Crosby  did  thereby  appoint  that  the  Trustees  should  stand  possessed  of  tbofliS 
SomB,  in  Trust  for  himself  for  life,  and,  after  his  decease,  in  Truajt  to  pay 
thereonfc  5002.  ai^d  1001.  to  hia  Wife's  Daughters  Susannah  Utpworth  and 
Anne  Thompson^  respectively  ;  and,  as  to  the  remaining  800/.,  in  Trust;, 
daring  th«  life  of  John  Doughty  ffepworth,  bis  Wife's  Son,  or  during  mch 
part  Untnof  as  the  TrustUM  should  think  proper^  and  at  their  will  and 
pleatm  but  not  ^tharufise,  or  at  auch  other  Time  or  TisMB,  and  in  mil 
Sum  or  Snmi,  Portion  and  Portions  as  ihey  should  judge  proper  ^d  ezpe* 
dient,  to  allow  and  pay  the  Interest  of  the  800/.  into  the  proper  han^  of 
the  said  J,  Doughty  JSepworthy  or  otherwise  if  they  should  thiuk  fit,  in  p^^ 
cniing  for  him  Diet,  Lod^ng,  Weurin;:;  A  pparel  and  other  Necesaunei ; 
lut  80  that  he  should  not  have  cmg  £Ugltt,  Title,  Claim  or  Demand  in  or  ^ 
mteh  ^tterettf  other  than  the  QStrntees  should^  in  th&r  cr  ki§  abtolutf  mid  ^ 
controlled  potfetf  di^etio7i  and  incUtiation,  think  proper  or  tx^ 
pedienty  *and  so  as  nfi  Crfidkor  Mm  ^souid  or  might  have  qf^  £  ] 
JUen  or  Claim  thereon  in  any  case,  or  tho  utm$  bo^  in  OB^jf  fvay, 
ouhject  or  Uabk  to  kii  DebU^  Disposition  or  EngagtmffUjSf  and,  in  case  ha 
shoold  marry  and  leave  a  Widow  him  surviving,  then,  aftar  his  deosfj^,  to 
pay  the  Interest  to  his  Widow  during  her  hfe,  fpr  her  separate  use,  in  snob 
manner  as  l&e  Tmstees  ahoald  jadips  proper :  and  Crosby  thereby  499Mki||4 
and  appointed  that  a  proportionate  part  of  the  Interest  should  be  pud  lip  |o 
(he  day  of  the  deesise  of  /.  D.  Heptoorth  and  his  Widow ;  apd  dwt,  from 
and  after  the  decease  of  him  ^  his  W^dow,  the  8fK)Z.  all  Savings  or 
AoeumulatiBtia  of  J&i^cr^^  if  fl^f^  thifM  is  Trutit  fgr  ki0  QMldren  in 
equal  Shares^  with  benefit  of  SpFfiror^  oni^y  of  them  dying  under  21 ; 
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Irat,  if  be  should  have  no  duld  who  flhodd  attun  21,  (hen  one  Moiefj  of 
ifae  800L,  aiu2  Sai^g$  and  Aeeumidatiani  eftnUru^^  if  any,  Bbonld  be 
upon  each  Inuto,  &c.  as  .Anne  Thompson  should  appoint,  and,  m  de&nlt  of 
appointment,  in  Trust  for  ber  abeolutcly  ;  and  that  the  other  Moiety  should 
be  in  Trost  for  Sutamah  Hepworih  abeolntelj:  and  the  Trustees  were 
empowered  to  appljr  (be  Intersst  and  Capital  of  the  Shares  of  J,  P,  Sqt* 
fBwHC*  Cluldren  for  their  maintenanee  and  advaneement  respectively. 

(^e%  died  in  October  1822.  In  April  1882  J.  D.  Eepwortk  beeanw 
Bankrapt.  The  Trustees  bad  paid  or  applied  tbe  Interest  of  the  8002.  to 
bim  or  to  bis  use,  down  to  the  time  of  bis  Bankrup  tcy. 

The  Bill  wUcb  was  filed,  by  the  Assignees,  against  the  Bankrapt  and  his 
Infant  Children,  and  against  the  Trustees  and  Jnne  Thon^^$on  and  Sma^ 
na&  Hq^rthf  prayed  that  the  Flaintifi  mi^^t  be  declared  to  be 
[  *526  ]  entitled  *to  tbe  Bankrupt's  lafe-interest  in  the  800^.,  for  the  ben- 
efit of  his  Creditors,  and  that  the  Trustees  might  be  decreed  to 
pay,  to  tbe  Fl^tiib,  the  Literost  of  the  8001.  beoome  due  since  tbe  Bank- 
mptcy  and  to  accrue  during  the  Bankrupt's  life. 

Tbe  Def(nkdant8  put  in  a  general  Bentunrer. 

Mr.  O.  AnderdoHf  in  support  of  the'  Demurrer,  said  that,  by  the  Deed, 
Ae  Trustees  bad  a  diseretion  to  detandne  the  payment  of  the  Interest  of 
the  8001.,  at  any  time  during  J,  J>,  Mginffori^*»  fifetune,  and  to  accumalate 
the  Interest ;  and  that  the  words :  all  SaTings  and  Accumulations  of  In- 
terest,  if  any,  shall  be  in  Trust  for  all  and  every  the  Child  or  Children  of 
the  said  J.  D*  Hepwcrih^^  amounted  to  a  GKft  orer  to  the  Children. 

Mr.  Bethellf  in  support  of  the  Bill,  sud  that  the  Trustees,  as  the  Bill  al- 
leged, continued  to  pay  the  Interest  to  J.  D.  JBepworth  down  to  the  time  of 
bis  Bankruptcy,  and  that  then  their  discretion  ceased  :  Piercy  v.  Robert* 
(a)  :  that  the  Deed  did  not  authorize  the  Trustees  to  withhold  tho  iKi  vment 
€f  the  Interest  during  any  part  of  his  life,  and  accumulate  it ;  but  directed 
tbam  either  to  pay  the  Interest  to  him,  or  to  lay  it  out  in  proc  urinr:  Neces- 
saries for  him:  that  the  words:  Savings  and  Accumulatioiis,"  mcaiit  such 
Savings  and  Accumulations  as  might  be  ma  le  after  tlic  death  of  Eepoortk 

and  his  Widow,  and  until  his  Childrea  attaiued  21. 
[  •627  ]        rrhe  Vice-Chancellor  : 

It  is  plain  that  the  Grantor  did  intend  to  exclude  the  As. 
mgnees :  and  that  object  might  have  been  efTected  if  there  had  been  a  clear 
Gift  oTer. 

Bat  the  question  is  whether  there  is  any  thing  in  the  Deed  that  amounts 
to  a  direction  that  tho  Trustees  shall  withliold  the  payment  of  the  Interest 
and  acoomulate  it,  during  tho  lite  time  of  J  D.  JJepowt^  if  they  shall  think 

(a)  1  Ifyl.  «nd  £mii.  4. 
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fit.  Although  the  words  :  "  Savings  and  Accumulations,"  as  they  first  oc« 
cur,  might  bear  that  construction  ;  yet,  taking  the  whole  of  the  Instrument 
together,  I  think  that  the  better  construction  is  that  those  words  do  not  ena- 
ble  tho  Trustees  to  withhold  and  aecamulate  any  porLion  of  the  laterast 
daring  the  life  of  J.  D.  Repworth. 

Declare  thai  the  PlAiatii&  aie  entitled  to  the  BMkrapt'a  Idfe4nteiett  in 
the  mi. 


^Powra  v.  BlANsriBLD.  [  *528  ] 

1S95 10th  and  21  st,  23ri  and  24th  KofcmlMr.  4tli  DeoeBber.r-iaM S8d  I^brmf7^iVr> 

tiont. — Satiajaction. — Evidence. 

Testator  being  seised  of  a  Reversion  io  Fee  expectant  on  the  death  and  failare  of  Issao  Male 
ef  hioMeir  and  hit  Brodier,  and  bein;  ponemd  of  a  Leaiehold  Etiatt  and  of  Slock  in  iha 
Funds,  devised  the  Rerersion  to  Tmstees  for  the  term  of  1,000  years  and  gave  to  tlicm  the 
Leasehold  Estate  and  Stock,  in  Trust  to  raise  10,000?.,  which  he  directed  to  be  held  in  Trust 
for  iiis  Miecc  Julia,  the  Daughter  of  his  Brother,  for  life,  and,  after  her  decease,  iu  Trust  for 
aoyHaibandwho  B^t  wmirt  her*  and,  aAer  the  decwae  rf  tiia  Bwryi rar  cf  tJawa»  to 
TVasi  ibr  all  «ha  CAildfcnof  hit  Miaee  who  •hcmld  be  dMB  living.  Tha  Sieee  mairied  about 
three  months  after  the  date  of  the  Will :  and,  liy  a  Settlement  made  in  contemplation  of 
the  Marriage,  the  Testator,  in  consideration  of  natnral  lore,  &c.  for  his  Niece  Julia,  the 
Daughter  of  his  Brother,  and  for  her  advancement  in  life  and  to  provide  a  maintenance  for 
bar,  cfaarfed  thaReoertim  wIUi  the  payment  {aJUr  Umdnth  of  tht  Survivor  of  hinuelj  and  JUi 
Brother  without  leaving  Imu  Male  who  thmM  attain  SI)  of  the  Interest  of  10,000/.  to  liit 
Isicce's  Husban  ]  for  life,  find  after  his  decease,  to  liis  Niece  for  life,  and,  after  the  decease  of 
the  Sanrivor,  with  llic  iKiymrnt  of  10,000/.  to  Trustees  in  Trust  for  the  tfounger  Children  of 
Ike  Marriage.  About  a  year  oiierwards,  the  Testator,  by  a  Codicil,  disposed  of  a  certain 
poftlOBof  bkPkoper^  not  bcfim  mentioiMd, and,  At  off  tAtrmpteU,  tai^firmtd ki»  fPiB. 
The  TMtaior  died  a  Bachelor.  His*  BtoUier  afterwards  died  toaviag  Issue  Julia  and  flva 
other  Dnaghter<i.  Held  th^t  ;hc  FiPOTisioa  made  by  the  Settlement  «m  not  a  satisfaction  of 
the  Provision  made  by  tbo  Will. 

An  Undo  made  a  Provision  for  bis  Niece  by  his  Will,  and  afterwards  by  a  Sattknient  on  her 
Manlafe.  The  qnertion  heiag  whetiiar  the  hrtter  was  intended  to  be  a  latiiftirtioB  of  flia 
former,  axtriaidtt  Svideaoa  Is  adBiii3ilato8ho«  Aakthe  Uadeetood  in  laeajpanatvi  toble 
Niece 

Ko  Person  can  be  held  to  stand  in  keo  parentis  io  a  Child  whose  Father  is  liTtog  and  who  re* 
•Idea  with  and  isamintdned  by  dia  SkCher  aoooiding  to  liia  means. 

Sib  JoBH  BaBEINOTOn  was  Tenant  for  Life,  with  remainders  to  his  first 
and  other  Sons  in  TaU^male,  with  remainder  to  his  Brother  FitzwiUiam  Bar- 
ringtonf  for  life,  with  remainderB  to  his  first  and  other  Sons  in  Tail-male, 
with  remainder  to  himself  in  Fee,  of  an  Estate,  in  the  Isle  of  Wight,  called 
the  Svrainston  Estate.  Sir  Jo?m  was  a  Bachelor  ;  his  Brother, 
FitzwUliam^  was  Married,  and  had  Issue  Six  *Daugiitef9.  In  [  *o29  ] 
1818,  the  eldest  Dug^tor  married  Sir  BiAmrd  Simam;  and, 
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on  that  occasion,  Sir  J.  Barrington^  by  a  J^eed  to  which  his  Brother  was 
not  a  Party,  chnri^od  his  Reversion  in  Fee  in  the  Sivaimton  Estate  frith  the 
Payment  of  10,000/.  to  the  Trustees  of  the  Settlement,  in  Trust  lor  Sir 
Michard  and  Lady  Simeon,  for  their  lives  succeseively,  and,  after  the  death 
of  the  Survivor,  for  their  Children  :  and,  on  the  same  occasion,  Sir  John 
made  a  Will,  by  which  he  gave  his  Reversion  in  Fee,  to  Trustees,  for  1,000 
Years,  in  Trust  to  nuse  50,000L,  which  he  gave  to  the  Five  younger  Daugh- 
ters of  his  Brother,  equally,  on  their  attaining  21,  or  marrying ;  and,  sub- 
let thereto^  he  devised  the  Reversion  to  Lady  Simeon  and  her  Sisters  for 
their  lives  sueceBsiTely,  wiib  remainders  to  their  first  and  other  Sons  in  Tail 
male. 

Su:  John  sabseqnently  obtained  a  Lease,  from  Trinity  College  Can^idgti 
of  the  Rectory  and  Tithes  of  Madfield  Broad  Oak,  iu  Euex. 

In  the  beginning  of  the  year  1817.  the  Plaintiff,  Henry  Philip  Powys^ 
Hdlll  tiie  knowledge  and  sanction  of  Sir  John  and  of  Fitzwilliam  Barring' 
ion,  paid  his  Addresses  to  JidiOf  the  third  Daughter  of  MtawHUam  Btu^ 
rmffton^  and  a  Marriage  was,  afterwards,  agreed  upon  between  them. 

Sit  John,  by  his  Will  dated  the  28th  of  ]\Iarch  1817,  gave  to  his  Sister- 
in-law,  tJdith  Mary  Barrington^  the  Wife  of  his  Brother,  Fitzwilliam j 
(after  the  death  of  the  Survivor  of  himself  and  Brother)  an  Annuity  of 
800^.|  for  lifit,  charged  upon  his  Reversion  in  Fee  in  the  SwaintUn  Estate  ; 

nnd,  Uttbject  thereto,  he  devised  the  Reversion  to  William 
i  ^530  ]  BrowfUB  and  the  Rev.  John  *Mamfiddy  for  the  teim  of  1,000 
Years^  npon  the  Trusts  thereinafter  mentioned ;  and,  snbjeet 
thereto,  he  gave  his  said  Betenion,  and  also  all  his  other  Real  Estates,  ex* 
^pt  his  Xi^ase  o^  the  Rectory  and  Tithes  of  EadfaUd  Broad  Oak^  io  Us 
l)aagbters  successively  in  Tuknale,  with  remainder  to  hit  Nieda  Loyha^ 
Inft  of  Sir  Bithard  Simeon,  and  eldest  Banghter  of  his  Brother,  lUtml' 
Uam  Harrington,  for  her  life,  with  remainder  to  her  first  and  other  Sons 
sneeessavelly  in  l)ail>male,  with  remainders,  in  like  manner,  to  his  other  Nieees, 
the  younger  Paughten  of  his  Brother^  for  their  lives,  and  to  their  Sons  m 
Tail-male  snocessively. 

Ahd  h«  g^ve  the  Reotoiy  and  Tithes  to  Browne  and  Jfim^/W,  in  Tmst 
to  aeonmnlate  the  Bients  daring  the  life  of  his  Brother,  FUawUHam  ;  and, 
aM  the  decease  of  the  Sorvivor  of  himself  and  his  Brother,  to  sell  the 
BMtoiy  atid  Wbm,  and  invest  the  Prooeedft  in  the  nsnal  Secorities,  and  to 
itand  possessed  thereof,  and  of  the  Monies  whieh  dionld  arise  and  ho  ae- 
emnnlated  fimm  the  Bents  of  &e  B^ij  and  Tithes  during  13ie  lifo  of  bis 
Brother,  npon  die  Imsta  aft«r  mentioned. 

And  he  gave  an  th«  61.  ^  Ceikt.  Stock  wbich  ha  tti^t  hav»  it  his  de- 
cease, or,  in  naae  thsae  BtMki  ahonld  be  {mid  off  diriag  his  1ifo1im»,  Uitii 
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all  the  New  4/.  per  Cent.  Stook  whioh  he  might  have  at  his  decease,  to  the 
same  Trastges,  npan  Trust  to  aaonnralate  the  Dividends  during  the  life  of 
his  Brother,  and,  after  the  decease  of  the  Survivor  of  himself  and  his 
Brother,  to  etand  possessed  of  the  Stock  and  Aeoamnlations  apon  the  Trusts 
thereinafter  mentioned. 

And  he  declared  that  the  Term  of  1,000  Years  was  limited  to 
Bfwvnt  and  Mctn$field  in  Trust,  afier  the  'decease  of  the  Snnriv-  [  *581  ] 
or  of  himself  and  his  Brother,  in  case  they  should  both  die  with- 
out leaving  anj  Issne  Male  of  their  respective  bodies,  or  in  ease  either  of 
them  should  leave  any  snch  Issue  Male  and  all  such  Issue  Male  should  die 
under  the  age  of  21  Years,  then,  immediately  after  the  death  of  such  Issue 
Male  under  the  age  of  21  Years,  to  levy  and  raise,  hy  Sale  or  Mortgage  of 
the  Hereditaments  comprised  in  the  Term,  snch  Sam  of  Money  m  would, 
with  the  Monies  to  arise  from  the  Bents  of  the  Rectory  and  Tithes  and 
tram  the  Accumulations  thereof,  and  from  the  Sale  of  the  Rectory  and 
Tithes,  and  with  the  6Z.  per  Cent,  or  per  Cent.  Stock  and  the  Aeeumnla- 
tions  thereof,  make  up  the  clear  Sum  of  50,000/.,  it  being  his  Witt  that 
that  Sum  should  be  raised  by  the  means  aforesaid,  and  that  the  Rents  of  the 
Rectory  and  Tithes  and  the  Accumulations  thereof,  and  the  Monies  to  arise 
from  the  Sale  thereof,  and  the  5^  per  Cent,  or  4/.  per  Cent.  Stock  and  Ae 
Accumulations  thereof  should  be  first  applied  towards  the  raising  of  tha 
60,0002. ;  and  that  the  Hereditamenta  comprised  in  the  Term  should  be 
labia  to  raise  the  deficiency  only. 

And  he  directed  the  Trustees  to  invest  the  50,0001.  in  the  nsnal  Securi- 
ties  and  to  stand  possessed  thereof  upon  the  Trusts  thereinafter  mentioned : 
and,  after  directing  One-fifth  part  of  the  50,0002.  to  be  held  upon  Trusts, 
for  the  benefit  of  his  Niece  Jan€  JBligiAeth  Bamngton^  the  Second  Daugh- 
ter of  his  Brother  FUxwilUdm^  and  her  Husband  and  Issue  any)  and 
with  Limitations  over  corresponding  with  the  Trusts  and  Limitations  herein- 
after  mentioned  with  respect  to  the  Share  of  his  Niece  JuUa^  he  directed 
the  Trustees  to  pay  the  farther  Sum  of  10,0002.,  being  one  other 
Fifth  part  of  *lho  50,0002.,  onto  Ait  NUce^  JuUa  Barrington,  [  *632  ] 
fUe  H^ird  Daughter  ofhu  Brother  FUewiUiam,  fi>r  her  life,  and, 
after  her  decease,  in  ease  she  should  leave  any  Husband  her  surviving,  then 
to  pay  the  Dividends  thereof  to  eueh  eurvmng  Butband  of  bis  Niece  Jii2ta, 
for  bis  Life,  and,  after  the  decease  of  such  surviving  Husband  of  his  Kieoe 
Julia,  or,  in  case  she  should  leave  no  Husband,  then,  after  her  Decease,  to 
stand  possessed  of  the  last-mentioned  Sum  of  10,000^  in  Trust  for  all  and 
every  the  Children  and  Child  of  his  Niece  Julia  who  should  be  then  living, 
and  the  Issue  of  any  of  them  who  should  he  then  dead  leaving  Issue^  such 
Issue  to  ti^ke  equallj^  amongst  thetn  tlie  Shares  of  their  respective  Farentd, 


Digitized  by  Google 


533 


GASES  m  CUANC£B(Y 


equally  to  bo  divi  lcd  between  and  amongst  such  Child  and  Children  and 
their  Issue  as  aforesaid,  share  and  share  alike,  and  to  be  vested  and  trans- 
migsible  Ititercsts  in  such  Child  and  Children  at  the  usual  periods,  with 
benefit  oi  Survivorship  amongst  sucii  Children  and  their  Issue  respectively, 
in  case  of  the  death  of  any  of  them  before  their  respective  Shares  should 
become  vested:  And  in  case  no  Child  of  his  Niece  Julia,  nor  the  Issue  of 
any  such  Child  should  obtain  a  vested  Interest  in  the  said  last-mentiooed 
Sum  of  10,000^.,  then  he  directed  bis  Trustees  to  stand  possessed  of  that 
Sum  in  Trust  for  the  Person  and  Persons  who,  for  the  time  being,  should  be 
entitled  to  his  Manors^  Menoages,  &c.  thereinbefore  devised,  under  the 
LimitatioDS  thereinbefore  cootained,  and  for  aach  Estate  and  Interest,  Ea- 
tites  or  Interests,  as  the  same  Person  or  Persons  should  be  entitled  to  there- 
in, or  as  near  thereto  as  tbo  rales  of  Law  and  Equity  would  permit ;  it  be- 
ing his  Will  that,  in  the  event  of  no  Child  or  Children,  nor  (be  I^ue  of  any 
Child  or  Children  of  his  Niece  Julia  obtaining  a  Vested  Interest 
[  *633  ]  in  the  last-mentioned  Sum  of  10,000i.,  'then  that  the sune should 
sink  into  and  become  incorporated  with  his  said  Aiimors,  Met* 
fnagcs,  &c.,  thereinbefore  devised,  for  the  benefit  of  the  Person  and  Persons 
entitled  thereto. 

And  he  directed  that  the  remaining  three  Fifth  parts  of  the  60,00(M. 
should  be  held  upon  Trusts  for  the  benefit  of  his  N^es,  Ann  Emma^  ElUm 
Flaeh  and  Mar^y  their  Husbands  and  Issne  (if  any),  and  irith  limitations 
over  corresponding  with  the  Trusts  and  limitations  of  the  two  other  Fifth 
parts:  And  he  directed  that  no  part  of  the  Hereditaments  comprised  in  tho 
Tenn  of  1,000  Yeais,  should  be  sold,  until  some  or  one  of  the  Sams  of 
10»000{.  thereinbefore  provided  for  his  said  five  Kieces  and  their  Children, 
or  some  part  thereof,  should  have  become  vested  in  and  payable  to  their 
Children,  nor  until  the  other  Funds  out  of  which  he  hsd  directed  the 
50,0002.  to  be  raised,  should  have  been  applied  in  payment  of  those  Sams 
of  10,0002. :  And  he  gave,  to  Edith  Mary  BarringUm  and  her  Dai^htert, 
1001.  each  to  buy  Bfonming,  and  the  residue  of  his  Personal  Estate  to  his 
Brother  i¥te«n2?tam,  and  appointed  him  sole  Executor  of  bis  WUL 

On  the  20th  of  April  1817,  the  Proposals  for  the  Settlement  on  the  Mar. 
riage  of  the  Plaintiff  with  JuUa  JBarrinjfton,  were  forwarded,  by  Sir  John 
or  his  Solicitor,  to  tbePlainti£ 

The  Terms  of  the  Settlement  having  been  arranged  between  Mn 
Barrwffton  and  the  Plaintiff,  without  any  mterference  on  the  part  of  FUt^ 
fffiUum  Marrinffionf  by  an  Indenture  dated  the  2d  day  of  June  1817,  and 
made  between  the  Plaintiff  and  his  Father  and  Mother,  Sir  John  Barring. 

ton^  Julia  Bcmrington^  who  wan  dacribed  as  (he  Niece  of  Sir 
[  'SSd  ]    John  Barrinyton  and  one  •of  the  Daughters  of  I'UiwiUiam  Bar- 
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rington^  (who  wa$  not  a  party  to  the  Detd,^  and  certain  other  Persont^ 
after  reciting,  (amongst  other  things)  the  intended  Marriage,  and  that, 
til  eontideration  of  the  natural  love  and  aWection  which  Sir  John  Bar- 
ringlcn  had  and  boroto  hUJfteeo  JuHaBarrington^  and  for  htradoanee- 
ntent  in  life,  and  to  provide  a  maintenance  for  her,  in  addition  to  the  Pro* 
vision  thereinafter  mtde  for  her  hj  the  Plaintiff's  Father  and  Mother  and  bj 
the  Platntiff,  asd  for  enabling  the  said  Jidia  Barrinyton  to  carry  into  effect 
the  Contract  and  Agreement  for  a  Settlement  as  thereinafter  expressed, 
.  &r  Mn  Barrrngton  had  agreed  to  charge  his  Reversion  in  Fee  in  the 
Swaintton  Estate  inth  the  Payment  of  the  annnsl  Sams  and  Snm  in  gross 
thereinafter  mentioned,  in  the  event,  and  to  be  applied  to  the  Uses  and  npon 
the  Trusts  thereinafter  expressed :  And  that  it  had  been  agreed  between  the 
plaintiff's  Father  and  Mother,  Sir  John  Barringian  the  Plaintiff  and  JuUa 
BarrmgUmt  that  aneh  Provision  and  Settlement  should  be  made  for  the 
Plaintiff  and  JaXfia  BarringUnf  in  the  event  of  her  snrviviog  her  intended 
Husband,  and  also  for  the  Issae  of  the  intended  Marriage  and  other  Set- 
tlements, Benefits,  Powers,  Provisoes  and  Limitations  as  wore  thereinafter 
expressed  and  contained :  In  was  (amongst  other  thingi)  witnessed  that 
in  performance  of  the  recited  Agreement  on  the  part  of  Sir  John  Barring- 
ton^  and  for  the  oonslderaUona  Hierein  mentioned,  and,  partioularlg,  in  con- 
dtroHon  of  the  nattirail  Um  and  affu/t&on  whUh  Sir  J  Barrington  had  and 
horo  to  Jidia  Barrington  hio  Nioety  Sir  John  Barrington  covenanted 
wiUi  the  Plaintiff  and  Jtdia  Barrington  that  his  Reversion  in  Fee  in 
the  Swaimton  Estate,  and  all  other  Manors,  Messuages,  &c.,  whereof 
Sir  John  Barrington  then  received  the  Rents  for  his  life,  should  after 
the  decease  of  the  Survivor  of  himself  and  his  Brother  Fitz* 
*WiUiam  Barrington  \'.itliout  Issue  Male,  but  not  before,  or,  in    [  *535  J 
case  there  should  be  uay  Issue  Male  oi'  Sir  John  or  of  his  Brother 
living  at  the  death  of   such  Survivor,  and  all  such  Liuc  Male  should 
afterwards  die  under  21,  then  after  the  death  of  such  Issue  Male,  stand 
charged  •with  the  payment,  to  the  riaiiitiff  for  his  life,  of  an  annual  Sum 
equal  to  the  Interest  of  a  Sura  of  10,000/.  at  the  rate  of  .')/.  per  Cent.,  and, 
after  ins  decease,  with  the  payment  of  the  like  Sum  to  Julia  Barrington, 
for  her  life,  and,  after  the  decease  of  the  Survivor,  in  case  there  should  be 
any  issue  of  the  Marriage,  and  until  s  rno  or  one  Child,  being  a  Son, 
should  attain  21,  or,  being  a  Daughter,  should  attain  that  age  or  be  married, 
with  the  Payment,  to  the  Trustees  of  the  Settlement,  of  a  like  annual  Sum, 
to  he  apphed  by  them  for  the  maintenance,  education,  and  support  of  all  the 
Children  of  the  Marria-ie  except  an  ol  lest  or  only  Son,  but  in  case  there 
should  be  only  one  Chil  l,  thru  for  the  maintcnanco,  &c.  of  such  Child,  or 
otherwise,  to  suffer  the  same,  or  such  part  or  parts  thereof  as  the  Trustees 

should  think  proper,  to  accumulate  for  the  benefit  of  aoj  such  Children  or 
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Child  as  the  case  might  be  ;  and,  immediately  after  any  such  Child,  being  a 
Son,  should  attain  21,  or  being  a  daughter  should  attain  that  age  or  be 
married,  or  in  case  any  Child  or  Children,  being  a  Son  or  Sons,  should 
have  attained  21,  or,  being  a  Dauirhtor  or  Dau^liters,  should  have  attain- 
ed that  age  or  be  or  have  been  married  at  the  decease  of  the  Survivor 
of  the  Plauiiiir  and  JaVia  Barrinjton,  then,  afior  tlic  decease  of  iho  Sur- 
vivor of  tliera,  witli  the  paymeiit  of  tlie  gross  Sura  of  lO.OOU^  to  the  Trus- 
tees, to  be  held  by  them  upon  the  Trusts  thereinafter  declared :  And 
Sir  John  Barrin'jton  further  covenanted  that  the  annual  Sums  should  l>0 
issuing  and  payable  and  raised  and  paid  out  of  the  llents  of 
[  "636  ]    the  said  Hereditameuti,  and  'that  the  Plaintiff  and  Julia  Bar- 
rington  a*id  the  Trustees  sliould  have,  and  they  were  thereby 
invested  with  a  power  of  Distress,  Entry  and  Sale  for  the  levying  thereof 
on  the  Premises ;   and  also  that  the  annual  Sums,  in  case  the  Rents 
should,  at  any  time,  be  insufhcicnt,  should  be  raised  by  Sale  or  Mortjragc  of 
a  com[)€tcnt  ]>art  of  the  Premises,  and  that  the  10,000^.  when  the  same 
should  become  raisahle,  should  be  raised  by  sale  or  mortgage  of  a  competent 
part  thereof:  And  Sir  John  Barrington  charged  all  the  Hereditaments  then 
vested  in  or  belonging  to  him,  and  of  which  he  then  received  the  Rents  for 
his  life,  and  of  which  the  Reversion  in  Fee  was  then  vested  in  him,  with  the 
payment  of  the  same  annual  Sums  and  the  said  Sum  of  10,000/.  according- 
ly: And  Sir  John  Barnn>/ton,  fur  himself  and  his  Heirs,  covenanted  with 
the  Trustees,  to  stand  seised  of  the  Reversion  and  Fee-simple  of  the  Stcains- 
ton  Estate,  to  the  use  of  the  Trustees,  their  Heirs  and  Assigns,  for  enabling 
them  to  raise  the  said  Sums  in  manner  aHoresaid,  and  subject  thereto,  to  the 
use  of  himself  in  Fee  :  And  it  was  thereh^-^  agreed  between  all  the  Parties 
thereto,  and  Sir  John  directed  that  the  Trustees  should  stand  possessed  of 
the  10,000/.  when  raised,  upou  the  following  Trusts,  that  is  to  say,  in  case 
there  should  be  Issue  of  the  Marriage  an  eldest  or  only  Son  and  one  or 
more  or  other  Child  or  Children  who,  being  a  Son  or  Sons,  should  attain  21, 
or,  being  a  Daughter  or  Daughters,  should  attain  tliat  age  or  be  married, 
then  in  trust  for  such  Child  or  Cluldron  other  than  and  except  an  oldest  or 
only  Son,  and  if  but  one,  then  for  such  one  Cliild,  his  or  her  Executors,  kc^ 
and,  if  more  than  one,  equally  to  be  divided  amongst  them,  and  to  be  vested 
and  transmissible  Interests  in  them  respectively  at  the  ages  and  times  aforc- 
sai  1,  ;uid  to  be  then  paid  to  them  if  the  10,000/.  should  have  be- 
f  "^dl  ]    conic  'raisable,  but  if  not,  then       ^-oon      tlie  same  shotild  be- 
come raisablo.    "  And  the  same  Sum,  and  every  part  tiiereof 
shall  be,  and  the  same  is  hereby  made,  limited  and  settled  so  as  to  admit  of 
and  with  benefit  of  Survivorship  bot^Yeen  and  amongst  such  Children  and 
their  Issue  respectively^  in  case  of      death  of  any  one  or  more  of  them 
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leaving  lasae  reapeetivdj,  before  he,  she  or  they  shall  baTe  obtamed  a  vested 
Iniereat  or  rested  Litereets  in  the  said  Som  of  10,0007.  nnder  the  Trusts 
afikresaid     And,  m  ease  there  should  be  Issue  of  the  Marriage  an  eldest 
or  only  Son  or  only  Daughter  and  no  other  Child  or  Cluldreii,  or,  heing  such 
other  Child  or  Children,  in  case  no  such  Child  or  Children,  or  Issue  of  such 
Child  or  Quldren  should  obtain  a  vested  Interest  in  the  10,000Z.,  then  in 
IVust  for  such  ddest  or  only  Son  or  only  Dau^tcr,  as  the  ease  should  be, 
and  to  vest  in  and  be  p£ud  to  hhn  or  her,  at  the  respective  times  aforesaid ; 
And,  in  case  of  the  death  of  such  eldest  or  only  Son  or  Sons  so  becoming 
an  only  Child,  as  the  case  should  be,  without  having  obtained  a  vested  In- 
terest in  the  10,000/.  under  the  Trusts  aforesaid,  leaving  Issue,  then  in 
Trust  for  such  Issue,  if  more  than  one,  share  and  share  aiikC)  and  if  but 
one,  then  Ibr  such  one  absolutely,  and  to  vest  in  and  be  paid  to  such  Issue 
mt  the  like  ages  and  times  aforesaid,  and  in  like  manner  as  thereinbefore 
directed  and  declared  concerning  the  said  Sum  of  10,0007.  m  case  and  in 
the  event  of  the  same  becoming  vested  and  payable  to  any  Children  or 
Child  of  the  Marriage* :  And  the  Trustees  were  directed,  after  tiie  10,0007. 
dumld  have  become  nusable,  to  invest  the  Shares  thereof  which  should 
not  be  actuailj  payable,  in  the  usual  Securities,  and  to  apply  a 
Buflkient  part  of  the  Interest  for  the  ^Maintenance,  Education  [  *588  ] 
and  Support  of  the  persona  presumptlvoly  entitled  to  the  Prind- 
pal,  and  to  accumulate  the  residue  of  the  Interest  Ibr  the  benefit  of  the 
same  pexaons :  And  the  Trustees  were  empowered  to  apply  one-fourth  of  the 
fiOiares  for  the  advancement  of  the  persons  presumptively  entitled  thereto : 
provided  that  m  case  Sir  John  Banrington,  his  Heirs,  Devisees,  or  Assigns, 
or  other  the  person  or  persons  for  the  time  being  entitled  to  the  Heredita 
ments  tiie  Bevernon  whereof  was  so  charg^  as  aforesaid,  should,  either  be- 
fore or  as  soon  as  the  10,0007.  should  become  raisable,  pay  the  Sum  of 
10,0007.  to  the  Trustees,  then  the  aforesaid  charges  of  the  annual  Sums  and 
of  the  gross  Sum  ^  10^0007.,  should  cease:  And  if  such  payment  should 
be  made  in  the  fifetime  of  the  Plaintiff  and  i7if7ui  Bwrrintfton^  the  Trustees 
were  directed  to  invest  the  same  Sum  in  the  usual  Securities  and  pay  Uw 
Interest  to  the  Plaintiff  and  to  «/yui  Barrington  for  their  lives  successively, 
in  lien  of  the  annual  Sums  made  payable  to  them  as  aforesaid,  and,  after  the 
Decease  of  the  survivor  of  them,  tiie  Trustees  were  to  stand  possessed  of 
the  10,0007.,  so  to  be  paid  to  them,  upon  the  Trusts  tiiermnbefore  declared 
concerning  the  10,0007.  charged  on  the  Beventon  of  the  said  Hereditsr 
Bents,  and  in  enmeration  thereof^ . 

•  So  in  copr  Rpttlemcnt. 

t  The  above  statement  of  the  Settlement  was  correcUj  (akeo  from  a  copy  of  it* 

Vol.  VI.  98 
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The  Marriago  was  solcmoized  shortly  after  the  Execution  of  the  Settle* 
ment. 

On  the  23d  of  June  18i^  Sir  John  L'arrint/ton  made  a  Codicil  to  his 
Will,  which  was  dulj  executed  and  attested,  and  was  as  follows : 
£  '539  j       Whereas  I  have  lately  'conveyed,  to  the  Vicar  for  tlic  time  be- 
ing of  the  Parish  of  Iladjield  Broad  Oak  in  the  County  of  Es- 
sex, a  Messuage  in  the  Town  of  Hadjldd  Broad  Oak  called  CJiaikB^  to 
be,  for  ever  thererarter,  held  and  enjoyed  as  a  Vicarage  House,  but  have 
reserved  to  myself,  my  Ilclrs  and  Assigns,  the  Pond  or  Orchard  on  the 
east  of  the  same  Premises,  and  Nvhich  I  have  since  laid  to  the  Proniiseg  ad- 
joining now  in  tlie  occupation  of  Thomas  Cocls  :  Now  it  is  my  Will  that 
such  Pond  and  Orchard  shall,  for  ever  hereafter,  he  attached  to  the  same 
Premises :  and  I  give  and  devise  the  same  to  the  Owners  and  Proprietors  of 
the  said  Premise?,  to  ho  held  and  enjoyed  by  them  in  succession,  upon  the 
same  Trusts  and  for  the  same  l^ses,  Estates,  <^cc.  as  the  said  Messuage  shall 
be,  from  tinic  to  time,  held  and  enjoyed :  also  I  give  and  dispose  of  the  Pew 
in  the  Parish  C'hnrch  of  Hadfield  Broad  Oak  aforesaid,  which  also  lately 
belonged  to  the  said  Premises  called  Chalkn,  and  reserved  by  me  as  afore- 
said, unto  and  to  tlio  use  of  the  Proprietors  and  Owners  for  the  time  being 
of  the  Barrm</ton  Estate  in  Eaex^  for  ever  hereafter :  and  in  aU  other  re- 
gpecU  £  confirm  my  said  WillJ*^ 

On  the  7th  of  July  1818  Sir  John  made  another  Godicily  which  also  was 
duly  executed  and  attested  ;  but  he  did  not,  thereby,  alter  anj  of  the  De- 
fisee  or  Bequests  in  hia  Will  or  former  Codicil. 

Oq  the  11th  of  July  1818,  Sir  John  wrote  a  Letter  to  his  Brother,  from 
Barrington  Hallf  his  Seat  in  JE$ws^  which  was  as  follows : 

My  dear  Brother  : 

[  *540  3  I  should  quit  life  with  the  greatest  diaeatiafaotioD,  if  I  Mid  nofc 
leave,  in  your  hands,  a  written  Testimony  of  my  full  conviction 
of  your  uuceasiDg  affection  and  attention  to  me  at  all  times :  and,  beyond 
that,  I  have  greatly  to  admire  your  neve^faiIing  forhearaace  for  so  many 
years  past,  so  as  never  to  have  been  induced,  in  anynngle  instance,  during 
that  long  period,  to  deviate  from  it ;  I  mean  with  respect  to  the  slightest 
intimation  that  an  advance  of  Money  might  be  desirable,  if  not  necessary  to 
you :  founding  this,  and  with  great  truth,  on  a  confidence  in  me  that  I  was 
always  preparing  to  supply  you  vrith  Cash  an  mat$e,  not  always  readily  at> 
tunable.  Whenever  it  has  chanced  to'pass  over  my  imagination,  at  any  tioi* 
for  years  past,  that  I  might  possibly  survive  you,  I  have  always  turned  from 
it  as  the  greatest  affliction  that  could  possibly  befall  me.  I  thank  God  it 
will  now  happen  otherwise  in  the  natural  couise  of  Succession.  I  trust  I 
shall  be  found,  on  the  whole,  to  have  been  more  of  a  just  thap  an  uigost 
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Bteward.  When  L9ui$a  married,  I  was  induced  to  make  a  disposal  of  the 
Me  of  Wight  Property  for  the  benefit  of  joar  Family.  On  the  marriage 
of  Julia  f  I  found  oceamn  to  make  another  Willy  improoedupon^  Ihope^  bp 
the  deetinaUon  of  my  l^the  Property  in  Eesex^  in  Truet  to  form  a  Contol- 
idated  Fundf  eventually  to  aid  the  very  heavy  Demands  that  will  be  found 
to  press  upon  the  Itle  qf  Wigld  Setate,  This  will  become  a  Sam  of  no  in* 
considerable  amount.  In  the  formation  of  these  Wills  I  have  acted,  alto- 
gether, free  from  any  personal  condderation  whatsoever,  following  the  order 
of  priority  of  Birth  as  the  rule  for  it.  0od  bless  you,  my  dear  Brother, 
my  Sister,  and  all  ^'our  six  Children.  I^ remain,  &e.*' 

The  Testator  died,  on  the  5th  of  Angost  1818,  without  Issue, 
leaving  his  Brother  MtewHWimf  who  'thereupon  became  Sir   [  *541  ] 
^emUiam  Barrington^  his  only  Brother  and  Heir-at-Law. 

Jaliat  the  Plaintiff's  Wife,  ^ed  in  September  1821,  leaving  Issne  a  Son, 
her  only  Child. 

Jlgmte  JEligabeth  Sarrington  remained  unmarried.  Ann  Emma  Barring' 
ton  died  unmarried  shortly  after  the  Testator.  In  May  1824  EUm  Fladt 
Sarringion  married  J.  G.  Campbdly  and  died  in  May  1832,  leaving  Two 
Children,  Wdter  and  Charlotte,  I.  G.  CampbeU  died  in  1830.  In  1827 
Mary  Barrington  married  Vandeleur,  and  died  in  1829  without  Issue. 
Lady  Barrington^  Sa  I^itzmlUam^e  YHlt'e,  died  in  1829.  Fitztoilliam 
died  on  the  26th  of  September  1882,  having,  by  tus  Will,  given  one  moiety 
of  his  Personal  Estate  to  Jiane  Elizabeth  Barrington,  and  the  other  Moiety, 
to  Walter  and  Charlotte  Campbell^  subject  to  the  payment  of  a  Legacy  of 
200^.  to  the  PlaintiflT's  Son  by  bis  late  Wife,  and  of  a  Legacy  of  lOOL  to 
each  of  the  Toungcr  Children  of  his  Daughter,  Lady  Simeon,  and  of  a  Le- 
gacy of  iOOl  to  T,  Vanddeur,  the  Husband  of  his  late  Daughter  3£ary, 

On  Sir  J^tmittiam* 9  death,  Lady  Simeon^  Jane  Elizabeth  Barrington  ^ 
Philip  LyVbe  Pavayey  the  Infant  Child  of  the  Plaintiff  by  J^ia  his  late  Wife, 
and  Wtdter  Campbell,  became  the  Co-heirs  of  Sir  John  Barrington,  and 
Lady  Simeon  became  Tenant  for  Life  in  Possession,  with  remainder  to  her 
Eldest  Son  in  Tail-male,  of  the  SwahUon  Estate. 

After  Sir  ^tzmUiam*9  death,  a  Document  in  his  own  hand- 
writing, was  found  amongst  his  Papers,  containing  *an  account  of  [*  542  ] 
the  Sums  from  time  to  time  advanced  to  him  by  his  Brcther,  with 
the  following  words  written  under  it.   **  ilfth  August  1818.   My  mo^t  re* 
vered,  worthy  and  beloved  Brother  departed  this  Life  at  his  Seat  Barring-  ^ 
ton  MaU,  JTadfield  Broad  Oak,  Eesex  ;  and,  in  an  interval  of  88  Years,  as 
the  above  Account  shows,  gave  me,  out  of  his  Private  Purse,  41,380^.,  be- 
sides lots  of  Money  to  my  family  not  in  this  Statement.*' 

The  Bill  was  filed,  in  May  1833,  by  Henry  Philip  Powye  against  the 
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Trustees  of  the  Will,  Sir  Riehard  and  Lady  Simeon  and  their  Eldest  Son, 
the  Trustees  of  the  Settlement,  Philip  Lyhbe  Powy»,  the  Infant  Child  of 
the  Plaintiff  hjr  Julia  bis  late  Wife,  T.  VandeleitryJaneJSIizabeth  Barring 
ion,  and  tho  Two  Infant  Obildren  of  the  late  Ellen  Flack  Camphell.  It  al- 
leged that,  on  the  decease  of  Sir  MiMwUHam  Barringtouy  the  Plaintiff  be- 
came entitled,  under  the  Settlement,  to  receive  the  Yearly  Sum  of  500Z. 
out  of  the  Swainston  Estate,  daring  his  life,  and,  under  the  Will  of  Sir 
John  BofringUm^  to  receive  the  lotereat  of  10,0002.,  during  bis  life :  that 
tho  Provision  made  bj  the  Settlement,  was  in  ad^tion  to,  and  not  in  satis* 
faction  of  the  Provision  made,  hy  the  WiU|  for  JvMa  Barrington,  her  Hus- 
band and  Issue,  inasmuch  as  Sir  John  did  not  (as  Sir  B.  and  Lady  Simeon 
pretended)  stand  tit  loco  pareniU  to  JuUa  Barringtm.  The  Bill  prayed 
that  the  Annual  Sum  of  500i.  miglit  be  paid  to  the  Plluntiff,  out  of  the 
Bents  of  the  Swaintton  Estate  ;  that  Sir  J0M9  Will  might  be  established, 
and  tho  Trusts  thereof  performed ;  and  that  the  50,000/.  might  be  raised, 
and  the  Interest  of  One-Fifth  part  thereof  be  paid  to  the  Plaintiff^  during 
his  life. 

[  *543  ]  *Sir  Biehard  and  Lady  Simeon,  by  their  Answer,  admitted 
that  Mra.  Powi/s,  before  her  Marimge,  liyed  with  her  Parents^ 
and  was  mdntdned  and  edooated  hj  her  Father,  partly  at  his  own  Expence : 
that  Sir  John  BarringUm  always  entertcuned  the  warmest  affection  for  Sir 
FUtmlUam  and  Us  Family,  and  treated  and  oon^ered  them  as  the  Saccee- 
Bors  to  his  Title  and  Estates,  and  was  anxioos  that  they  abonld  mamtain 
themselTea  in  their  proper  Bank  of  Life ;  bat  that  Sir  J^teilBont't  Fortune 
was  comparatiTOly  small,  and  insnffideni  to  maintain  him  and  his  Family  ac- 
cording to  Sir  Jihn'$  wishes ;  for  wbieh  reason  Sir  John,  inTaviahlj  and  at 
all  timeSy  took  npon  himself  the  relation  and  dniy  of  a  parent  towards  Sir 
Mixw^iam^$  Children,  and  constantly  acted  aa  snob,  and  that  he,  in  a  great 
measnre,  superintended  their  Education,  was  invariably  consulted  m  all 
mattora  of  importance  rclatlTC  to  their  wel&re,  and,  particularly,  upon  the 
Marriages  of  auch  of  them  aa  were  married ;  and  that  he  gave,  to  Sir  FUm- 
wUUam,  from  tine  to  time,  Sums  amounting  to  40,0002.  and  upwards,  for 
the  purpose  of  malntuning  himself  and  fiimily :  that  Sir  eipressed,  to 
^Tcra  Members  of  his  Family  and  other  persons,  his  intention  to  dispose  of 
lus  JmU  of  Wight  Estates^  in  the  event  of  lailare  of  Issue  of  himself  and  of 
Issue  Mala  of  Sir  Mtmrimam^  for  the  benefit  of  aU  Sir  MtMwUUam'B 
Daughters  and  the  Children  of  such  Baugjhtors  in  Tail,  auocesrively,  accord- 
ing to  priority  of  Birth,  and  to  provide,  for  each  of  the  Younger  Daughters 
and  their  Husbands  and  Children,  a  Sum  of  10,0002*  and  no  more :  that 
Sir  Johnj  when  he  mada  Ins  Will  and  long  befbre,  had  tak»i  upon  himself 
the  relation  and  dn^  of  a  Parent  to  Mra.  Pawg9  and  to  aU  the  other  Chil* 
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dren  of  Sir  FiUwllliam^  and  that  he  made  the  Provision  for  her 
•by  Ills  Will,  in  discharge  of  such  duty ;  that  the  Plaintiff,  on  his  [  '644  J 
Marriage,  treated  and  negotiated  with  Sir  John  solely  and  exclu- 
sively ;  and  that,  at  tiie  time  of  making  the  Settlements  aad  frequently  af- 
terwards. Sir  John  declared  his  intention  to  be  that  the  Provision  made  by 
him,  by  the  Settlement,  for  the  benefit  of  the  Plaintiif  and  his  Wife  and 
their  Issue,  should  be  in  satisfaction  of  the  ProfiaioD  made,  for  Mn.  Powy9y 
her  Husband  and  Children,  by  his  Will. 

A  Music-master  and  a  Drawing-master,  who  had  given  Lessons  to  the 
young  Ladies,  and  a  Dress-maker  who  had  been  employe  1  hy  them,  were 
examined  as  Witnesses  for  the  Plaintiff.  They  depoeed  that  their  Bills  were 
paid  by  Sir  FiUwUliam  and  Lady  Barrington. 

Evidence  was  given,  on  the  part  of  Sir  lilehard  and  Lady  Simeon  and 
their  Son,  for  the  purpose  of  proving,  first,  that  Sir  John  Barrington  stood 
in  loco  parentis  to  his  Nieces  ;  and,  secondly,  to  prove  declarations,  made 
by  Sir  John^  that  he  intended  the  Settlement  to  be  in  lieu  of  the  Provisiiui 
made  by  his  Will  for  his  Niece  Julia ^  her  Husband  and  Issue. 

The  Witnesses  deposed,  as  to  the  first  point,  as  follows :  That  Sir  Fitz- 
wiUiam,  in  compliance  with  the  wishes  of  Sir  John^  resided  near  Sir  John 
in  the  Isle  of  Wighty  and  maintained  a  more  expensive  Establishment  than 
his  Income  (which  did  not  exceed  4002.  a  year)  would  allow  of:  that  Sir 
Joh7i  and  his  Brother  lived  on  the  most  affectionate  terms  with  each  other : 
that,  for  several  years.  Sir  Johti  gave  Sir  FttziinlUam  1,000/.  a-year :  that 
he  took  the  greatest  interest  in  his  Nieces,  behaved  to  them  as  a 
Father,  and  always  acted  towards  them  as  *the  kindest  of  pa-  [  *545  J 
rents,  not  showing  more  partiality  to  one  than  to  another :  that 
he  frequently  gave  them  Pocket-money  and  made  them  other  Presents,  and, 
occasionally,  advanced  Money  to  defray  the  cxpence  of  their  Clothing  and 
Education :  that  he  allowed  them  to  use  his  Horses  and  Carriages,  and  had 
them  frequently  to  dine  with  him,  and  that  one  or  other  of  them  was  almost 
always  staying  in  his  House  :  that  he  was  consulted  as  to  the  appointment 
of  their  Masters  and  Governesses,  and  as  to  the  Marriages  of  such  of  them 
as  were  married,  and  that,  on  the  Plaintiff's  Marriage,  the  terms  of  the  Set* 
tlement  were  negotiated  between  the  Plaintiff  and  Sir  JoJin,  nnd  their  re- 
spective Solicitors,  without  any  interference  on  the  part  of  Sir  FitzmlUam  : 
that  S>\r  John,  who  gave  the  instructions  for  the  Settlement  on  the  20th  of 
April  1817,  proposed  that  the  10,000/.  should  be  settled  on  all  the  Children 
of  the  Marriage,  but,  afterwards,  on  the  suggestion  of  the  Plaintiff,  it  was 
aL'iocl  that  the  10,000/.  should  be  settled  on  the  Younger  Children  only, 
as  the  Eldest  ^on  would  be  entitled  to  a  considerable  Estate  on  his  Father's 
side. 
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The  Witnesses  who  wero  examined  as  to  the  Declarations  ma<lo  by  Sir 
Jolin  Barrin;ftr)n,  were  bis  confidential  Solicitors  and  some  of  his  Relations 
and  intimate  FriAndg.  The  substance  of  their  Evidence  Tr«8  that  they  had 
heard  Sir  John  say  that  he  did  not  intend  to  give  his  younger  Nieces  more 
than  lO.OOO;.  a-piece,  and  that  he  meant  to  limit  the  Swaimton  Estate  to 
his  eldest  Niece,  Lady  Simeon,  and  her  Issue  Male,  80  as  to  place  her  in 
the  situation  of  an  eldest  Son,  and  that  his  object  in  purchasing  the  Tithes 
of  Sadfield  Broad  Oak,  and  directing  the  Rents  to  be  accumulated,  was 
to  form  a  Fund  to  relicTe  lils  Swainston  Estate  from  the 
[  ♦646  ]  •burthen  of  providing  the  50,000/. :  that,  both  before  and  after 
the  execation  of  the  Settlement,  Sir  John  nniformly  s[>oke  of  the 
Fortune  of  Julia^  as  well  as  of  the  other  younger  Daughters  of  his  Brother, 
as  being  10,000/.  and  no  more  :  and  two  of  the  Witnesses  said  that  they  be- 
Heoed  and  had  alway»  understood,  from  declarations  made  by  Sir  John,  ^at 
he  considered  the  Provision  made,  by  the  Settlement,  for  his  Niece  Julia, 
was  in  lieu  and  satisfoetion  of  that  which  he  had  provided  for  her  by  his 
Will. 

Mr.  Knlfild,  Mr.  Jacoh,  Mr.  Walker,  Mr.  ChancUets  and  Mr.  Ptfltf,  for 
the  Plaintiflf  and  the  Defendant  his  infant  Son,  contended  that  a  person 
could  not  stand  in  loco  parentit  to  a  Child  whose  Father  and  Mother  were 
living  and  who  resided  with  them  ;  and  that  the  Evidence  showed  that  Sir 
John  stood  in  loco  parentis  to  his  Brother,  and  not  to  his  Brother's  Children  : 
that  the  Provision  by  the  Will  was  not  called  a  Portion,  nor  was  it  in  the 
nature  of  a  Portion,  as  it  was  not  to  be  raised  until  after  the  I  ih  of  Mrs. 
Poivys'^s  Father  :  that  the  Provision  by  the  Settlement  was  charged  only  on 
the  Reversion  of  the  Swainston  Estate,  and  was  dependent  on  the  eontiQ- 
geneics  of  Sir  John  and  Sir  Fitztcilliam  Barringion  dying  without  leaving 
Issae  Male  who  should  attain  21 ;  whereas  the  Provision  by  the  Will  waste 
be  raised  ont  of  the  Rectory  and  Tithes  and  the  Stock,  as  well  as  the  Re- 
version of  the  Swaintton  Estate,  and,  consequently,  that  Provision  was  cer- 
tain, so  far  at  least  as  the  Bents  and  Stock  would  extend  to  raise  it :  that 
the  Provision  by  the  Will  extended  to  every  Husband  that  Mrs.  Powt/s 
might  marry,  and  to  all  the  Children  she  might  have  by  them ;  but  the 
Provision  by  the  Settlement  was  confined  to  the  Husband  and 
[  •647  ]  younger  Children  of  the  then  intended  Marriage :  that  'Sir  John*s 
letter  of  July  1818,  showed,  conclusively,  that  his  Will  was 
made  with  reference  to  the  intended  Marriage  between  Mr.  and  Mrs.  Powys : 
that,  if  the  Provision  by  the  Will  was  satisfied  or  adeemed  by  the  Settle- 
rnent,  the  first  Codicil,  by  confirming  the  Will,  restored  or  revived  it :  t!mt 
Evidence  was  not  admissible  to  raise  the  Presumption,  especially  as  Sir  John 
BaningtoH  did  not  stand  tn  loco  panntit  to  Mrs.  Powy$.   jBtUmt  t. 


Digitized  by  Google 


CA8BS  IN  CHAKGEB7 


648 


18M.— Powyt  T.  Maatield 


Uthwatt  (a)  ;  Shudal  v.  Jekyll  {b) ;  Roome  v.  lioome  (c)  ;  Grave  v. 
Lord  Salisbury  (c?)  ;  Powel  r.  Cleaver  («)  ;  P«rry  v.  Whitehead  (/)  ; 
JSxparte  Pye  (</)  ;  Wetherby  v.  2>iz<?n  (A)  ;  Brown  v.  Pedfe  (i)  ;  fTaf- 
wn  V.  Lord  Lineoln  (A:)  ;  Juichfield  v.  Careless  (I)  ;  Brown  v.  iSelmn 
(m)  ;  Famham  v.  Phillips  (n)  ;  Tr/«'/e  v.  £oans  (o)  ;  Z>ruM  v.  2>e9tt«<m 
(p);  V.  fFi^^uMM  (g);  W  hit  nicer  v.  Tatham  (r) ;  Jtobinsony* 

WMUtiy  («)  ;  Debeze  v.  ilfann  (0 ;  Spinks  v.  llobins  (u) ;  NichoUi  t. 
Jiubon  (a;)  ;  Barret  v.  Btek/ord  (y)  ;  Mathews  v,  JlatAeur^  (2)  ;  Cramp- 
ton  y,  tSale  (a);  Tinney  v.  Tiiuittj  (6);  JW^mofff^e  v.  Banket  (c); 
Osborne  t»  The  Duko  of  ieecia  (t/)  ;  Trimmer  v.  ^^ryn^'  (.  )  : 
*Lcmgham  v.  Sanford  (/)  ;  Hartopp  v.  Ifartapp  {y) ;  Gladuinr;    [  'oiS  ] 

Japp  (A) ;  ^ar«i  v.  ^<5a<?A  (t) ;  Holmes  v.  Holmes  (k  ) ; 
Mackenzie  v.  itfaetoiMe  (0  ;  Heather     iSuier  (m)  ;  Wharton  v.  Lord 
J>iutham  (ft). 

Pigott  V.  TFiiWcr  (0);  Attorney-general  v.  Htartwell  (jt>)  ;  JacJcson  y. 
Hurlock  ((/)  ;  Coppin     Femyhouyh  (r)  Alford    .£crr20  (a)  ;  /uW^r  v. 
Wager  (0  ;  Williams  v.  Goodtitlt  (u)  ;  Djc  v.  JSieM  (a-)  ;  *5^miVA 
Dearmer  (y)  ;  Acherhy  v.  F«m0i»  (s) ;  6^ord9fi      Lord  (a) ; 

^nzman  v.  Poynder  (b). 

Sir  C  Wetherell^  Mr.  Kindersley,  Mr.  FFrflty,  and  Mr.  Bethell^  for  the 
Defendants,  Sir  Richard  and  Ladjr  Simeon  and  their  Infant  Son : 
The  Will  and  the  Recitals  in  the  Settlement,  (the  Terms  of  -which  were 
proposed  by  Sir  JoAn  .SAmn^ton  and  arranged  between  him  and  the  Plain* 
tiff,  without  any  interference  on  the  part  of  Sir  Fitzwilliam  who  was  not  a 
Party  to  the  Settlement)  clear]y  show  that  Sir  <7a^  stood  tn  pareniie 
to  Mrs.  Poxvys.     Sir  John^s  bounty  to  his  Brother  was  intended  to 
benefit  not  him  alone,  bat  the  whole  of  his  Fiamily.   There  isnoauthori- 

(a)  1  Atk.  420,  Me  427,  note.  (b)  2  Atk.  516,  set  (c)  3  Atk.  181,  s«e  183. 
(<f )  1  Bio.  G.  C.  («)  9  Bro.  G.  a  499,  jm  B17.  (/)  6  y«$.  S44,  m  541. 
{g)  18  y«0. 140,  «M          Mf.       (A)  19  Yes.  407.                (i)  1  Eilen,  UO. 

(it)  Amb.  826,  sm 827.  (0  2  P  W.  158.  {m)  Ci.  Temp.  TnUi.  240. 

(n)  2  Atk.  215  (o)  4  Ves.  21.  (p)  6  Yes.  3^5,  ms  397. 

(j)  Coop.  C.  C.  68.  (r)  7  Biog.  628.  la)  9  Vcs.  677. 

(f)  2  Bro.  C.  C.  165  4  S19.  (if)  2  Atk.  491.  (x)  Rid.  800. 

(y)  1  Vex.  619.  U)  «  Vea.  636.  (a)  2  P.  W.  553. 

(b)  8  Atk.  .  (c)  5  Vcfl.  79.  (d)  5  Vca.  3G9. 

(e)  7  Vcs.  003.  (/)  I  aier.  6,  *ee  17  &  23.       (g)  17  Vcs.  184,  ace  190. 

(A)5Madd.  56.  (i)  iMi.  S51,  am  369.  (i)  I  BrOw  C.  C.  566.  | 

jl)  2  Bon.  262.  (m)  I  Atk.  425.  (n)  ilitfa,  vol.  S.  297. 

(o)  7  VcB.  OS.  ( p)  2  Eden,  294, 8.  G. Amik  461. 

(?)  2  Eden,  263,  8.  C.  Amb.  487.  (r)  2  Bro.  C  C.  2Jl . 

(s)  2  Vera.  209.  (0  2  P.  W.  328,  Me  333.  (u)  10  Bare.  &  Cress.  895. 

(jr)  4  T.  B.  601.  (y)  S  Yoong  &  Jer.  278.  (<)  8  Bro.  P.  G.  85. 

(a)  iinteiToL    874.  (6)  lMdL64ff. 
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*0^d  J    t_y  for  saying  that  the  locus  parentis  is  'confined  to  the  condiUoa 

of  Orj  iianagc  ;  Ptriy  v.  H  hitehcad  (c). 
In  order  to  raise  a  Case  of  Satisfaction,  it  is  not  neccs:^nry  that  the  Pro. 
vision  by  tiie  Will  should  be  called  a  Portion,  but  it  is  Rutlicient  if,  f.?  in  this 
Case,  it  has  all  the  characteristics  of  a  Portion.  Sir  John  directed,  by 
his  Will,  that  the  10,000/.  should  sink  in  case  none  of  Jullri\-  Issue  should 
obtain  a  vested  Interest  in  it,  and  did  not  give  it  over  to  his  other  Nieces  ; 
therefore,  he  clearly  showed  that  ho  did  not  intend  any  of  them  to  have 
double  Portions  :  and  the  Evidence  proves  that  Sir  John's  main  intention 
>vas  to  make  the  Swaimton  Estate  the  Family  Estate,  and  that  it  should 
go  to  Lady  Simeon  as  little  incumbered  as  possible;  and,  with  that  view, 
he  devoted  the  Hadfield  Tithes  to  the  raising  of  the  Portions.  In  deciding 
on  questions  of  Satisfaction,  the  Court  does  net  regard  slight  differences; 
it  only  looks  to  see  whether  the  principal  object  of  both  the  Provisions  is 
the  same  Person.  Here  Mrs.  Powys  was  the  principal  object  of  both  Pro- 
visions, and  the  intention  of  both  of  them  was  the  same,  namely,  to  limit 
the  10,000/.  in  the  manner  most  benefical  to  her,  under  the  existing  circum- 
stances. The  Will  and  the  Settlement  are,  in  many  respects,  identical :  the 
discrepancies  between  them  are  owing  to  the  Marriage  being  uncertain  when 
tb«  Will  was  made  ;  and,  on  that  account,  Provision  was  made  for  every 
Husband  that  Mrs.  Powyt  might  marry,  and  for  the  Issue  of  every  ^lar- 
riagf  aha  might  conract.    Sir  John  Barrington  originally  proposed  that 

the  10,000/.  should  be  settled  on  aU  the  ChUdren  of  the  Mar- 
[  *560  ]    riage ;  but,  as  his  Niece  was  'going  to  marry  a  man  of  large 

Landed  Property,  (ho  eldest  Son  was,  at  Mr.  Powjff*i  sugges- 
tion, excluded ;  he  will,  however,  take  the  10,000/.,  if  he  is  an  only  Child. 
Sir  John's  motive  in  making  the  Provisions,  was  affection  for  his  Niece, 
and  not  for  her  Issue :  and  the  discrepancies  between  the  two  Provisions, 
are  not  sufficient  to  prevent  Ademption  :  in  both  instances  the  Testator  had 
in  view  the  giving  of  a  Portion  of  10,000/.  to  bis  Niece,  ifoiurik  v.  Monck 
(</).  The  Case  of  Shudal  v.  Jtkyll  is  no  authority  for  the  proposition  that 
the  hem  parentis  cannot  exist  except  wbero  the  Child  is  an  Orpbao.  The 
Case  put  by  the  Jjord  Chancellor,  was  put  by  way  di  iUoatration  merely* 
In  Gra9$  v.  Lord  tSaUibufjf^  the  thing  given  was  a  Lease.  In  Powell  v. 
Cleaver,  a  gross  Sum,  not  described  as  a  Portion,  was  given  by  the  Will, 
and  the  Parties  did  not  stand  in  the  relative  situations  of  Parent  and  Child. 
In  Ex  parte  Py«,  also,  a  gnm  Sam  was  given,  and,  in  making  the  Gift, 
the  Testator  deseribed  the  Legatee  as  the  Child  of  another  Man,  and,  there- 
fore, the  presumption  was  ezolnded.  In  Wtihtrhif  v.  Dixon  and  Bratm 
y.  PeoA?,  the  oiroamstanoeB  were  not  Baffiotenttoabow  that  the  Legaojr 

(e)  See  <  y«s.  MS.  «t  «e7.  {d)  1  BiOL 4BMtt SM. 
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was  meant  to  b«  adeened.  Deheze  v.  Mann  merely  Mttblishes  that,  in  Oirv 
der  to  rvso  a  Ctte  of  Satisfaction  as  between  Straogen,  kiMUity  of  piu^ 
pose  in  making  the  Gifts,  is  necessary.  la  this  Case  the  purposes  of  thf 
two  Pxofimoas  ar?  identical ;  th«  only  differenoo  it  in  the  mode  of  carrying 
the  porpOM  into  effect.  In  Trimmer  iSoynf,  Lord  Eldtn  bold  that  the 
Portion  was  nn  Ademption  of  tbo  Legacy t  beeawt  pnrpoio  of  Mi 
Gifts  was  thoaaow :  that  Ciao*  therefore,  is  in  our  fairoar. 

*N«xt|  with  rospect  to  the  admissibUity  of  the  Evidence  to  tho  £  ] 
PitiMBption.  Most  of  the  Cases  in  which  the  Evidence  has 
been  rejected,  are  Cases  in  which  the  Settlement  was  first,  and  the  Arill 
afterwarda.  There,  of  coiiiie»  Evidence  is  not  admissible ;  for  Evidenoo 
cannot  be  given  to  explain  or  contradict  a  written  Instrument.  Our  objeot 
ia  not  to  show  wlMt  Sir  J<^hn  Barrington  meant  by  his  Will,  but  what  was 
hia  intontion  in  doing  a  anbaeqnsnt,  independent  act.  The  Authorities  are 
uniform,  that  Evidence  may  bo  produced  to  show  the  Intention  with  which 
tho  Toatator  made  the  Advanoo  in  his  lifetime.  Monek  v.  Monck  ;  Thel' 
luiion  y.  Wo94f9rd  (e)  ;  BoiewtU  f.  Bmnett  (/) ;  BigglMton  v.  Qruhb 
ig) ;  Mat&d  r.  Mueal  {h) ;  Chapman  v.  Salt  (t) ;  WwU  r.  Eiet 
JUoyd  V.  Harvey  (I)  ;  SheffUld  v.  Lord  Coventry  (m). 

The  Codicil,  though  it  confirmed  the  Will,  could  not  have  the  effeot  of 
raatoring  tho  adoaated  Legacy  ;  for  tho  Bnlo  of  Law  ia  that  an  adoemed 
Legacy  forms  no  part  of  the  Will.    Rider  v.  Wager,   Tho  confirmation 
merely  amounts  to  a  Declaration  that  the  Will  shall  remain  as  it  stood  at 
the  date  of  the  Codicil,  except  so  far  as  it  was  thereby  altered.    Cro^ne  v. 
MicDoual  (n) ;  /rorf  v.  Eimi  (o) ;  Monek  v.  Mimek ;  Brinkmakr 
Falconer  (p)  ;  Booker  y.  AUm  {q).   There  is  no  Case  that  de- 
oidoa  that  an  adeemed  Legacy  is  rMtoved  by  a  *Codicil  whioh   £  *662  ] 
aooAfiDt  tho  WiU.  XhoOaao  of  Boom» t.  iSaomaoontaina aiaro> 
Ij  a  dictum  on  the  point. 

Mr.  JMMMtt»  Mr.  SkmeU^  and  Mr.  iS»Mi  apptaMd  t»  the  ote  Dafaado 


The  VicECnANCELLOB : 
Xhe  late  Sir  John  BarrmgUn  was  Tenant  for  life,  with  remainders  to  hi» 
iiatand  other  Sons  in  Tai&«alo>  with  remainder  to  his  Brother  FUzwiUiam 
Barringtm  ft»r  life,  with  nmaiiidan  lo  his  first  and  other  Sons  in  Tail-mah^ 
with  divers  remaindam  am,  an  Estate  in  Eetm^  ««Uod  the  BarruLgtov, 
Bftala.  8ir  M»aiia  wna  Taaant  lor  Lifii,  wilh  iMMindora  to  hia  fi^t  Mid 

(<)  4  Madd.  420.  (/J  3  Aik.  77.  {$)  2  Atk-  48. 

(A)  1  Tet.  aas.  to  a  Yen.  «46.  (»)  i  Boff .  U  MyL  IBl. 

(i)JMi.aia        '  {m)Jhid,sn:'  («)«Vm.6io. 

(o)  S  Frcemaa,  tSI.  «  Vw.  621.  (f )  t  Bm^  ft  MjL  WO, 

Vol..  VI.  W 
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oihcr  Sons  in  Tail-male,  with  remainder  to  his  Brother,  Filzwilliam^  for 
Life,  with  rcniaindera  to  his  first  and  other  Sons  in  Tail-male,  Vith  the  Re- 
version  to  himself  in  Fee,  of  an  Estate,  in  the  I»k  of  Wight,  called  tho 
Swaimton  Estate.  Sir  JbAn  was  an  unmarried  man  :  his  Brother  was  uar- 
ricd,  and  had  six  Daughters.  In  1813  Louita,  the  eldest  Daughter,  rnar- 
ried  a  Son  of  the  late  Sir  John  Simeon :  and,  on  the  occasion  of  that  Mar- 
riage, Sir  John  Barrington,  by  a  Deed  to  which  his  Brother  was  not  a  Par- 
tes charged  his  Reversion  in  Fee  in  the  Sioainsion  Estate  with  a  Sum  of 
10,000/.,  to  be  raised,  by  Sale  or  Mortgage,  immediately  after  the  decease 
of  the  Survivor  of  himself  and  bis  Brother  without  Issue  Male,  but  not  be- 
fore, or,  in  case  there  shonld  be  any  Issue  Male  of  cither  of  them  living  at 
the  death  of  such  Survivor,  and  all  such  Issue  Male  should  afterwards  die 
under  21,  then  immediately  after  the  death  of  such  Issue  Male  :  and  the 
Money  when  raised  was  to  be  paid  to  Trustees  apmi  the  Trustees  of  the 
Deed. 

[  *65S  ]       *After  the  Settlement  had  been  made  on  the  Marriage  of 

Miss  Louisa  Barrington,  Sir  John  Barrington,  as  I  collco 
from  the  Evidence,  parohased  the  Beetory  and  Xitbes  of  Saifiild  Broad 

Oak  in  Essex. 

In  the  beginning  of  the  year  1817,  Mr.  Powytj  the  Plaintiff,  with  the 
knowledge  and  approbation  of  Sir  John  Banington,  paid  his  addresses  to 
Wa^J^dia  Barrinrjton,  who  was  the  third  Daughter  of  FiUioillam  Barring- 
ton.  On  the  28th  of  March  1817,  Jokn  Barringtm  made  bis  Will: 
and  it  distinctly  appears,  from  a  Letter  which  he  wrote  in  the  subsequent 
•ycnr,  that  he  made  that  Will  with  reference  to  the  intended  Marriage  of 
Miss  Julia.  [His  honor  then  stated  the  substance  of  his  Will,  and  observ- 
ed that  the  Testator,  when  he  mentioned  his  Brothor^s  Daughters,  described 
them  as  his  Nieces,  the  Daughters,  of  his  Brother  Fitzwilliam.']  Now 
with  respect  to  that  Clause  which  directs  that,  in  tho  event  of  no  child, 
nor  the  Issue  of  a  Child,  of  any  of  his  Nieces,  obtaining  a  vested  Inter- 
est in  the  several  Sums  of  10,0001.,  the  same  shall  sink  into  and  be- 
come incorporated  with  his  MaooTS,  Mennages,  &c.  thereinbefore  devis- 
ed, for  the  benefit  of  the  Person  or  Persons  entitled  thereto,  there  certainly 
might  arise  a  question  whether  tho  Testator  meant  that  the  whole  Fund 
should  sink,  or  that  so  much  as  might  have  arisen  from  tho  Swainston  Estate, 
should  sink,  and  that  so  much  a?  might  have  arisen  from  the  UaJfield  Broad 
Oak  Estate  and  the  Stock,  should  bo  taken,  as  a  Pezsonal  Gift,  by  the  Per> 
son  or  Persons  entitled  to  the  Swaimton  Estate. 

Tho  next  Instrument  is  tho  Settlement  on  the  Marriage  of  Miss  Julia  Bar' 
ringtan  with  the  Plaintiff;  to  which  Sir  John  wis  a  Party,  hot  his  Brother 
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was  xiot  a  *Partj.  It  was  dated  tb«  2d  of  June  1818,  and  the 
youBg  Lady  wlio  was  about  to  be  married,  was  described  in   [  *654  ] 
it  as  Julia  Barrinfftan^  Spinster,  Nteoe  of  8tr  Jokn  Sar- 
Hngton^  and  ooe  of  the  Daughters  of  FUm/riXliam  Bcarrington,   [His  Hon- 
or then  slated  the  Beoitals  and  operatiTo  part  of  the  Settlement.] 

On  the  28d  of  Jnne  1818,  Sir  Barrington  mado  a  Codicil,  which 
was  dn!y  ezeoated  and  attested  ;  and,  after  dispoeiag  of  a  Pood  and 
Orchard,  and  of  a  Pew  in  the  Parish  Oharch  of  Madfi^d  Broad  Oak, 
he,  in  all  other  respeets,  eonfirmed  his  Will*  On  the  7th  of  July  in  the 
same  year,  Sir  John  made  a  seeond  Codicil,  which  also  was  duly  ezecnted 
and  attested,  bot  did  not  eontata  the  Claose  of  Confirmation.  It  would, 
however,  by  opeiation  of  Law,  bo  a  repnblication  of  his  Will ;  and,  on 
ihe  5th  of  August  1818,  Sir  John  died. 

Q^ero  was  Issoe  of  the  Marriage  between  Mr.  Powtf$  and  Miss  Ji<lt!s 
Banington,  one  Child  only,  who  is  a  Defendant  in  the  Suit :  and  the  Bill 
has  been  filed,  by  Mr  Powjf^  raising  the  question  whether  he  is  not  entitled 
to  reciere  the  Interest,  for  his  Life,  of  the  Snm  of  10,000i.  under  Settle- 
ment,  and  pf  another  Som  of  10,0002.  under  ;the  Will. 

It  was  contended  that  Sir  John  Barringion  stood  in  the*  sitaation  of  a 
Parent  towards  the  Clnldren  of  his  Brothers.  Bot  that  qnestton,  conld  not 
bsfo  been  raised  npon  the  language  of  the  Instmmenta  ody ;  beeanse,  in  both 
of  them,  from  beginning  to  end,  Str  JoJbi  keeps  mist  distinctly  in  Tiew  of  the 
circttmstanoe  that  he  stands  in  the  sitaation  of  Uoele  to  his  Brother's  Child* 
reo.  Bvery  one  of  ihio  CUldren  is  snecessiTcly  spoken  of,  in 
*the  Will,  as  being  his  Niece  ;  and,  in  the  Settlement,  Miss  [*555  ] 
Jviia  Bamngtm  is  described  as  being  his  Niece.  Bat  it  was 
said  that  the  Defendants  were  at  liberty  to  enter  into  evidence  in  order  to 
make  out  t'mt,  virtually  and  in  substance,  Sir  John  did  stand  in  the  situation 
of  raicat  Lo  waids  his  Isicccs  :  and  ujy  Opinion  is  that  the  Parties  are  at 
liberty  to  cuter  into  EviJcnco  for  the  purpose  of  proving;  that  circiinistanco  : 
because,  if  the  Instruuionts  themselves  do  not  state  the  fact,  Tanios  must, 
of  course,  be  at  liber'.y  to  prove  what  the  fact  really  is  :  and,  accordinp;^}',  I 
thought  it  ris^ht,  at  the  hearing,  that  the  great  masa  of  Evidence  that  lias 
been  given  oa  the  pnrt  of  the  Defendants,  should  be  received  for  the  pur- 
pose of  proving  that  fact.  Bat  the  whole  of  the  Evidence  amounts  only  to 
this,  that  Sir «/"://[«  was  most  affectionately  attached  to  his  Brother  Fitzioil- 
lianiy  that  he  did,  in  the  most  libcrrd  manner,  supply  large  Sums  of  Money 
for  the  Maintenance  of  his  Brother  ;  and  that  he  acted  in  a  very  kind  man. 
ner  towards  his  Brother's  Children.  They  occasionally  dined  at  his  house  ; 
they  occasionally  paid  Wim  visits,  and  had  tho  use  of  his  Horses  and  Car- 
riages, and  be  made  tbem  Presents  from  time  to  time. 
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fittideB  thora  ii  A  rery  toiportant  Doovmoiit  vhiob  is  fotmd  in  ihb  Eft 
too«,  namelj,  a  Latter  of  ih«  11th  of  Jul/  1818,  written  hy  Sir  JUfai 
BamngUtn  to  hia  Brother.  The  Letter  ii  in  theio  words :  ^  My  dear 
Brothers  I  sboaM  quit  life,  &c«  fce.**  There  is  aho  another  Document,  in 
flie  handmitbg  of  FUwmiUam  Barringtrnkf  dated  on  the  day  on  whiofa 
Bit  JiUm  died,  and  whieh  is  In  the  fbUowing  words :  ^  Hj  sMst  rewed, 
worth/  and  helored  Brother,  4c.  4e/'  And  Books  and 
[  *658  ]  othor  Doeamonts  were  prodoced  showing  that,  npCB  partienlar 
d^s,  Urge  Soma  were  ^ven  hj  Sir  to  his  Brother. 
Thcreftte  it  is  placed  hejond  all  doubt  that  Sir  MxC$  great  object  of 
affection  was  his  Brother  JVfswiiHam.  In  coosideriog  the  general  qnestion 
whether  Sir  Jolm  onghti  npon  the  Evidence  that  haa  beenglTon,  to  be  held 
io  have  stood  Id  the  sittaation  of  a  Parent  to  his  Nieces,  I  hare  pot  thia 
qaestion  to  myself :  whether  any  man  would  thtok  that  Sir  John  had  depart, 
ted  from  anj  moral  obligation  whatever,  if,  instead  of  making  a  dispoaition 
in  favour  of  his  Nieces,  he  had  allowed  the  Reversion  in  Fee  in  the  Arnnn- 
•ton  Estate  to  descend  to  hia  Brother,  and  had  included  the  Hadfidd  Tithes 
in  the  Devise  of  bis  Personal  Estate?  It  is,  I  think,  plain  that  if,  instead 
ef  indulging  his  own  fancj  in  the  disposition  of  that  Property  in  favor  of  his 
Kieces,  he^had  made  no  disposition  of  it  all,  hot  let  the  Lawtaks  its  conrw,  or 
If  he  had,  io  etpreis  words,  devised  it  to  his  Brother,  no  one  could  have  said 
that  he  had  violated  any  moral  obligatioo.  If  j  OjH&ion  is  that  the  whole 
of  tb  s  Evidenee  taken  together,  bj  no  means  establishes  tiie  fact  that  8v 
John  ever  iatended  to  place  himself  in  the  situation  of  a  Parent  to  his  Niecse, 
In  Ae  legal  seuse  of  Ae  term ;  because  the  legal  esnae  of  the  term  is  that  the 
Partj  has  so  acted  towards  the  Children  as  that  he  has  thereby  impoeed  npcn 
himself  a  moral  obligation  to  provide  for  them. 

I  have  kicked  ihroagh  all  the  Caseatiiat  I  can  find  cnthe sohject ;  andl 
eannot  find  anj  instance  in  which  a  Person  has  bssn  held  to  stand  in  the  sit- 
waddi  of  Parent  to  a  Child,  which  Child  had  a  Father  living,  and  resided 
with  and  was  maintained  b  j  its  Father.  I  oaa  easily  understand 
[  *667  ]  that  a  Child  maj  faavo  a  Father  ^living,  but  may  be  m  effiMtnally 
deserlid  by  hhn  as  if  he  had  been  dead.  Bnt  there  is,  I  believe, 
no  Cess  in  which  it  has  ever  been  held  that  a  Person  stood  in  the  atnation  of 
Paieot  to  a  Wld,  which  ChUd  was  living  with,  and  was  maintained  by  its  Fa- 
flisr  aocovdmg  to  his  means.  In  tins  Case,  solhr  from  any  ptesomptton  aris> 
tag  en  the  ^  of  tiie  wtittsn  Instrument,  the  presumption  is  all  the  other 
way  \  because,  if  there  had  been  any  parental  ftelmg  on  ths  part  of  Sir 
•Mt  towards  his  Hiece  JuUa^  he  would,  m  an  probability,  have  shown  it  by 
nibg  some  Ifsa  formal  ap^UaHon  than  Nieee,"  Bnt  he  has  oevnr  done 
BO :  the  objects  of  his  faenn^  are,  uniform^,  ohaiattssksd  as  what  thsy  were 
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in  their  natural  state,  namely,  his  Ke'ices.  Therefore  no  presumption  what 
ever  arises,  either  upon  the  face  of  the  Instruments  or  from  the  facts  which 
have  been  deposed  to,  that  the  Settlement  was  intended  to  be  taken  as  a 
satisfaction  of  what  was  given  by  the  Will.  Besides  the  Defendants,  in  the 
great  difuslveness  of  their  Evidence,  have  let  out  certain  circumstances 
which  tend  to  show  that,  from  beginning  to  end,  Sir  JoJin  must  have  had 
in  his  contemplation  both  the  existence  of  the  Will  and  the  existence  of  the 
Settlement.  It  appears,  by  a  Letter  which  he  wrote  on  the  21)th  of  April 
1817,  (  which  was  just  One  Calendar  Month  and  a  Day  after  the  execution 
of  hh  Will )  that  he  was  then  taking  a  very  active  part  in  the  sopetinten- 
denco  of  the  Settlement  which  Mr.  Powy»  was  going  to  make  upon  his 
Niece  Julia :  and  his  Letter  of  July  1818  is  a  complete  recognition  by  him 
of  the  existence  of  his  Will,  and  of  the  heavy  Charges  that  he  had  thereby 
made  upon  the  Reversion  of  the  Swaimton  Estate,  and  of  the  circumttaDCe 
that  the  considered  that  Will  to  be  a  better  one  than  the  Will  of 
1813,  because  it  had  called  in  aid  the  Hadfield  Broad  Oak  [  '6$8] 
Property,  in  order  to  allet iate  the  Cbargee  on  the  Be?enioii 
of  the  Swaimton  Estate. 

It  is  observable  that  one  of  the  witnesses  for  the  Defendants,  deposes,  in  her 
Answer  to  the  Ninth  Interrogatory,  that  she  was  staying  in  the  house  with  Sir 
John  Barrington  when  he  made  his  Will  in  1813  and  previous  to  the  Marriage 
of  l  is  eldest  Niece,  Lady  Simeon;  that  he  mentioned  to  the  Deponent  the  cir- 
cun.atancc  of  having  made  his  Will,  and  said  that  since  he  had  discovered 
til  at  he  had  n  Power  of  disposing  of  his  Swainaton  Estate,  he  had  made  hh 
eldest  Niece  an  eldest  Son,  and  had  given  her  younger  Sistors  10,000^.  a 
piece,  payable  on  the  death  of  their  Father,  and  that,  in  order  to  raise  tljose 
Portions,  he  had  appropriated  the  Tithes  of  some  of  his  Eszex  Property. 
Another  Witness,  however,  represents,  distinctly,  that  it  was  some  time  after 
the  making  of  the  Will  of  1813,  that  the  Testator  purchased  the  Hadfield 
Broad  Oak  Property.  This  shows  the  danger  of  admitting  that  sort  of 
Evidence  which  has  been  given  to  support  the  Case  on  the  part  of  the  De- 
fendants. For,  supposing  the  Evidence  of  this  latter  Witness  to  be  correct, 
it  is  impossible  that,  in  a  conversation  which  took  place  previous  to  tlie  Mar- 
riage of  tho  eldest  Miss  Barrington^  the  Testator  could  have  said  that,  in 
order  to  raise  the  Portions,  he  had  ajiprojiriated  the  Tithes  of  some  of  his 
Essex  Property.  Tlicn  the  former  Witness,  in  a  subsequent  part  of  her 
Answer  to  tho  same  Interrogatory,  says:  "After  the  Marriage  of  Jidia 
Barrington  to  tho  Plaintiff,  Sir  John  Barrington  mentioned  to  me,  tli  tirst 
time  of  my  going  to  sec  him  after  that  event,  that  he  had  settled  10,000/. 
upon  his  Niece  Julia^  to  be  payable  after  the  death  of  her  Father ; 
and  he  repeated  tho  Fund  out  of  *  which  this  Portion  was  to  be  [  *6d9  ] 
paid,  oamely,  oat  of  the  Aooamolations  of  th«  Tithes ;  aod  De- 
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ponent  distinctly  nnderatood  from  him  that  the  10,000L  which  ho  had  pro- 
vided for  Julia  by  his  Will,  and  the  10,000^.  seeured  by  the  Settlement 
made  on  hor  Marriage,  were  one  and  the  same  Sam  which  I  take  not  to 
be  receivable  as  Evidence,  unless,  prcvioDslj,  the  fact  bo  established  that 
the  Party  who  made  the  Declaration,  had  assumed  the  character  of  a  Parent, 
which  I  think  is  not  the  case.  But  then  it  is  very  important  that  this  Wit- 
1)"?='  floes  represent  Sir  John  to  have  said,  after  JaUcC%  Marriage,  that  the 
lOjUOO^.  provided  for  her  by  the  Settlement,  was  to  come  out  of  the  Had- 
field  Broad  Oak  Property,  which  Property  was,  hg  the  Will  onlyy  made 
liable  to  Pay  the  10,000^.  The  same  Witnets,  in  answer  to  the  20th  In- 
terrogatory,  says :  **  I  repeatedly  before  and,  occasionally,  after  the  Mar- 
riage of  Julia  Barrington  to  the  Plaintiff,  heard  Sir  John  Barrington  speak 
of  his  having  left  his  Property  at  Swainston  to  his  eldest  Niece,  Lady 
Simeon^  and  of  his  havin<;  made  her  an  eldest  Son,  and  of  his  having  charg- 
ed the  Portions  of  10,000^.  apiece  to  each  of  the  yonnger  Dau^^hterg  of 
bis  Brother,  upon  the  Fund  to  be  formed  by  the  Accumulations  of  the  Tithes 
in  J»«»«F,  and  the  deficiency  (in  case  that  Fund  Bhould  be  insufficient  at 
his  Brother's  death  to  pay  these  Portions)  upon  the  Swainston  Property 
and  that  Sir  John  said  bo  is  confirmed  by  the  Evidence  of  Mr.  Cocks,  and 
by  what  Miss  Jane  Mlizabtih  Barrivnton  says  in  her  Answer  to  the  20th 
Interrogatory  :  because  she  says:  *'  I  have  heard  Sir  John  Barrington  de- 
clare that  he  intended  to  make  Lady  Simeon  his  Heiress  to  his  Stcaimton 
Estate,  and  to  give  10,000/.  to  each  of  her  Sisters,  and  that  he  intended 

the   Accumulating  Rents  of  the  Tithes  in  Essex,  to  be 
[  *560  j   "jBpptied  to  the  payment  of  the  Five  Sums  of  10,000/.  which  he 

meant  to  give  to  his  Nieces,  in  order  that  the  SwmnHon  Estate 
might  not  be  burthened  or  diminished  by  providing  such  Sums ;  and  that  it 
was  his  wiflh  that  the  Accumulations  should  amount  to  50,000/.  in  order 
that  there  might  be  no  Charge,  in  that  respect,  on  the  Swainston  Estate." 
So  that  we  find  Sir  John  repeatedly  acknowledging  that  the  Property  sub- 
jected, by  hit  WiUf  to  the  charge  of  the  Portions,  did  remain  liable  to  pay 
them. 

I  cannot  but  think  that,  in  such  a  Case  as  this,  where  it  is  not  established 
that  the  Testator  had  assumed  the  Parental  Character,  it  is  of  great  im- 
portance to  take  notice  that  the  Testator  did,  by  a  Codicil,  when  both  the 
Will  and  the  Settlement  must  have  been  fresh  in  his  memory  (because  the 
Codicil  of  the  23d  of  June  preceded  the  Letter  of  the  11th  of  Jaly  1818) 
expressly  confirm  his  Will, 

In  Roome  v.  Roome  The  Master  of  the  Rolls  held,  in  a  Case  where  be 
did  not  think  that  the  Ademption  was  clear,  and  decided  against  it,  that  a 
Codicil,  which  was  a  repablioation  of  the  Will,  waa  a  confirmation  of  the 
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Legacy.  Ho  says:  It  appears  too,  manifestly,  by  one  circumstnncc,  tho 
Testator  did  not  intend  himself  there  should  be  any  Ademption  of  iha 
1,000^.,  and  thab  is  the  Codicil  made  above  a  year  after  tbo  126/.  bad  been 
kid  out  for  ApprenticiDg  the  Defendant,  wMch  is  a  confiriaatton  of  the 
Legacy  and  amounts  to  a  republicatico  of  the  Will." 

The  Oases  on  the  subject  now  before  me,  are  very  numerous : 
it  is  not  however  necessary  to  go  through  *them  all ;  for  tbo  re-   [  *561  ] 
suit  of  them  is  stated,  by  Lord  JEldon,  in  the  clearest  and  most 
cntr^prehensivc  language,  in  tbe  Case  of  Trimmer  v.  Bayne,  where  the  ob- 
ject of  tho  Gift  was  a  natural  Obild.  Lord  Etdon,  in  that  Case  says: 

Tbe  Kule  is  settled  that,  where  a  Parent  or  a  Person  in  loeo  ParaaU^ 
gjiTes  a  Legaey  as  a  Portion,  and,  afterwards,  upon  Carriage  or  any  other 
occasion  calling  for  it,  advanoes  in  the  nature  of  a  Portion  to  that  Child, 
that  will  amount  to  an  Ademption  of  tbe  Gift  by  tbe  Will ;  and  this  Court 
will  presume  he  meant  to  satisfy  tbe  one  by  tbe  other.  It  diObrs  from  tbe 
performance  or  satisfiiction  of  a  CoTenant  in  this,  that  tbe  Court  overlooks 
small  dUferences  in  tbe  circumstances  of  that  which  is  proposed  to  be  given, 
and  that  in  satisfaction  of  which  it  is  contended  to  be  given.  The  Court 
does  not  inquire  whether  tbe  Portion  by  tbe  Will,  is  entirely  and  absolutely 
to  the  Child,  or  what  is  afterwards  advanced  in  this  fonn»  a  Settlement  upon 
Marriage,  wluob,  not  being  a  performance  of  a  Covenant  or  satisfaction  of  a 
Debt,  yet  is  a  presumed  satisfaction  of  the  intended  Portion." 

In  Ex  parte  Pyt^  which  came  before  tbe  same  learned  Judge  subsequent* 
ly  to  tbe  Case  of  Trimmer  v*  Bayne^  his  Lordship  says :  **  I  may  state,  as 
tbe  unquestionable  Doctrine  of  tbe  Court,  that,  where  a  Parent  i^ves  a 
Legacy  to  a  Child,  not  stating  the  purpose  with  reference  to  which  he  gives 
it,  the  Court  understands  him  as  giving  a  Portion ;  and,  by  a  sort  of  artifi> 
cial  Bole,  in  the  application  of  which  legitimato  Children  have  been  very 
harshly  treated,  upon  the  artificial  notion  that  the  Father  is  payiag  a  Debt 
^  of  Nature,  and  a  sort  of  feeling  upon  what  is  called  a  leamng  against  doulde 
Portions,  if  the  Father  afterwards  advances  a  Portion  on  the 
"Marriage  of  that  Child,  though  of  less  amount,  it  is  a  satisfac-  [  *562  ] 
tion  of  tho  whole  or  m  part ;  and,  in  some  Cases,  it  has  gone  a 
length,  consistent  with  tho  principle,  but  showing  the  fallacy  of  much  of 
the  reasoning,  that  the  Portion,  though  much  less  than  the  Legacy,  has  been 
held  a  satisfaction,  in  some  instances,  upon  this  ground,  that  tbe  Father, 
owing  what  is  called  a  Debt  of  Nature,  \s  the  Judge  of  that  Provision  by 
v-hi-li  he  means  to  satisfy  it  ;  and  thouorh,  at  the  liinc  of  makini:;  the  Will, 
he  thought  he  could  not  di.:cl]:\rge  tliat  Debt  uith  less  duu  lO/inOZ.,  yet, 
ty  a  cliangc  of  his  circumstances  and  of  his  sentiments  upon  that  moral 
ObUgation,  it  may  be  satisEed  by  the  advaoco  of  a  Portion  of  6,0001." 
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And,  in  a  Bubseqaent  part  of  fbo  Jodgmeot,  His  Lordship  says :  It  eooes 
to  tbifl ;  that,  whero  a  Fathet  gives  a  Legacy  to  a  Child,  the  Legacy,  coming 
from  a  Father  to  his  Child,  mast  be  understood  as  a  Portiea,  though  it  is 
not  so  described  in  the  Will ;  and  afterwards  advaaoiog  a  Portion  for  that 
Child,  though  there  inaj  be  slight  cireamstaiiees  of  dUEMrenee  between  that 
AdTanoe  and  the  Portion  and  a  dii&rence  in  amount,  yet  the  Father  will  be 
biended  to  hare  the  samo  purpose  in  each  instance ;  and  the  Advaaee  is, 
therefore,  an  Ademption  of  the  Legacy  ;  but  a  Straoger  giving  a  Legacy, 
is  understood  as  giving  a  Bounty,  not  as  paying  a  Debt :  be  most,  there* 
fore,  be  proved  to  mean  it  as  a  Pordon  or  Provision  either  upon  the  faoe  of 
the  Will,  or,  if  it  may  be,  and  it  seems  that  it  may,  by  Evidence  applying 
directly  to  the  Gift  proposed  by  that  Will."  Lord  JSMmi  then  says: 
**  Upon  the  authority  of  Potifd  v.  OUavetj  unless  you  can  show  that,  at  the 
time  of  making  the  Will,  the  Testator  meant  to  give  a  Portion,  as  Parent  or 

as  standing  in  heo  ParmiU,  and  meant  to  satisfy  that,  in  tlm 
[  *56Z  ]   whole  or  in  part,  by  the  subsequent  *Advanoe,  fte  Court  is  not 

authorised,  by  the  artificial  Boles  of  Equity,  to  hold  it  a  satisfiiA* 

tion." 

Some  of  the  Cases  have  decided  that,  wherever  the  Party  who  has  made 
the  Provisions,  is  a  Parent  or  has  assumed  the  parental  character,  there 
Bliglit  circumstances  of  difierence  between  tbe  two  ProvisieBS,  will  not  pre. 
vent  tbe  presnmptiott  that  the  second  Provision  was  Intended  to  be  an 
Ademption  of  tbe  first:  but,  where  the  Party  who  has  given  both  the  Pro- 
visions, ndther  is  a  Parent,  nor  has  assumed  the  parental  character,  the 
Court  will  look  at  the  Provisions  for  the  purpose  of  seeing  whether  any  pre> 
sumption  arises  from  complete  identity  of  purpose.  And,  if  vre  look  at  the 
two  Provisions  in  the  present  Case  for  that  purpose,  we  shall  find  that  they 
differ,  materially,  from  each  other.  It  is  true  that  both  the  Sums  arc  the 
same  in  amount ;  but  tbe  10,000/.  given  by  the  Settlement,  was  charged 
only  on  the  Beversion  of  the  SufnintiQn  Bstste,  and  might  have  been  never 
raisable  at  all;  or  it  might  not  have  become  raisable  immediately  upcn  ti  c 
death  of  the  Survivor  of  Jbkn  and  his  Brother,  but  after  a  long  succes- 
sion of  Minorities,  which  have  endured  until  so  many  years  had  elapsed  that 
the  Portion  might  have  been  of  no  use,  either  to  the  Parties  to  the  Mar- 
riage, or  to  their  Children.  And  it  is  also  observable  that  the  Provision 
made  by  the  Settlement,  is  confined  to  the  Husband  who  was  a  Party  to  the 
Settlement,  and  to  the  younger  Children  of  the  then  intended  Marriage,  in 
case  there  should  be  more  than  one  Child  :  whereas  the  Provision  made  by 
the  Will,  is  extended  to  any  Husband  tliat  Miss  Julia  miglit  marry,  who 
might  happen  to  survive  her,  and  to  all  tbe  Children  of  every 
[  *664  ]    Marriage  that  she  might  contract.   And,  at  all  events,  •the  Pro- 
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vision  under  the  Will,  must  have  been  satisfied  in  part ;  becan?e  tliere 
must  have  been  some  Proceeds  to  arise  from  the  Stock  and  the  Uml- 
jitld  Broad  Oah  Estufe  :  go  that,  if  the  Reversion  had  never  come  into 
possession,  silll  ii  Fund  was  forthcoming  which  (as  the  Defendants'  Evidence 
proves)  Sir  John  Bannngton  himself  contemplated  woald  be  sufficient  to 
satisfy  the  whole  of  the  50,000^.  Mj  Opinion,  therefore,  is  that,  in  this 
Case,  all  presumption  of  satisfaction  arisiiigfrom  identity  of  purpose,  is  ex- 
cluded. And  I  am  confirmed  io  tbafc  Opinion  bj  the  Decision  in  Brown  T. 
Peck,  which,  certainly,  was  a  very  strong  Case  for  holding  that  the  Provis- 
ion by  the  Will  was  satisfied.  There  an  Unele^  by  his  Will,  had  ^ven  to 
his  Niece  Eight  Dwelling-houses,  with  remaindArs  over,  and  two  Legacies  of 
500Z.  each  :  and  then  he  made  a  Settlement  on  the  Marriage  of  his  Niece, 
by  which  ho  settled  One  of  those  Dwelling-houses,  together  with  Four  otbert 
and  a  Sum  of  500^,  upon  the  Husband  and  Wife,  SQOCessively,  and  the  II- 
sue  of  the  Marriage :  and  Lord  Keeper  ffenle^  was  of  opinion  that  flie 
Settleoaent  made  by  the  Testator  oo  his  Niece,  was  not  an  Ademftion  or 
Satisfaction  of  the  Devises  and  Bequests  made  to  her  by  the  Will. 

Great  Judges  have  entertuned  different  notions  as  to  the  pxoptiety  of  tbe 
Bole  of  (his  Court,  that  satisfaeticii  may  arise  on  the  presumed  intention  of 
the  Donor.   Lord  Mardnoiekii  eertunly,  did  not  appcove  of  the  Bale. 
Lord  ThxxrhWf  in  Mese    Maim  and  Powd  t.  Olswsf » and  Lord  Eldon^ 
in  tihe  Cases  of  Trimmer  r.  Baytie  and  MzpwrU  Pye,  expressed  their  di» 
approbation  of  it    Loid  Kanfftm^  hoii«m»  and  Sir  Jok^  Lead^  M*  E.»  if 
appeals  from  the  live  Gases  in  2  Baas,  k  Myl.,  approved  of  the 
Bole :  and  yel  one  iro«dd  have  thooglit  'that  the  dreomstaoee  of  [  ] 
haviag  Five  Cases  in  sneosaidon  (a),  and  of  someiriMrt  oemplicaA* 
ed  dreamstaiiees,  ariinig  aU  npon  tiie  Bole,  might  have  affiwded  a  sort  sf 
hint  that  the  Bnle  tended  to  raise  questions,  and,  therefore^  was  not  &  ?ei7 
eonvenient  one,  to  say  the  least  of  it.  My  Opimon  is,  upon  fha  trhole  visv 
of  this  Gssa,  that  th«  Defendants  have  not  made  out  a  Gase  of  ppssamwi 
satifllbetion;  and  tha  eonsequenee,  therefore,  is  that  Mr.  Poiiys  a^  his 
Child  an  antidsd  to  have  both  the  Portions  raised. 


Bvidenee  cannot  b«  read,  even. on  behalf  of  aa  Infintt  M  lo  «  Cm!  not  rtMed  io  the  Bill,  «a- 
letiitii  pot  in  Itsae  by  hia  Answer. 

Evidence  tendered  on  behalf  of  Sir  Biduxrd  and  Lady  Simeon^  was  wth 

(a)  Th»  Caies  aUoded  to,  tie  W$M    JUe«^9  Ren.  &  Myl.  151 ;  Brooker  r.  Allen,  ibid. 
•70}  Qtnmr.  Bowlc$,  ibid.  101 ;  Uo^y.  Benm/,  ibid.  310;  Shejffietd  v.  Thf  Karl  of 
ibid.  317.  All  these  CaM  did  set  oeow,  in  •■coMiionaltho«ihUiflirai»Mi^^ 
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jectcd  by  The  Vice- Chan  cellar  on  the  grouad  that  it  relaUd  to  a  fact  which 
was  not  pnt  in  Issue  by  tbeir  Answer. 

Mr.  Bethdl,  for  the  Defendant  their  Infant  Son  (who  had  put  in  the  nso- 
fX  Infant's  Answer),  contended  that  the  Evidence  was  admissible  oa  behalf 
of  the  Infant.  But,  Tbe  Vic^- Chancellor  ruled  that  E?idence  could  not  be 
read,  even  on  behalf  of  an  Infant,  as  to  facts  not  stated  in  the  Bill,  unless 
they  were  pat  in  Issue  by  his  Answer  (6). 


[  *566  ]  Tatlor  V,  Fdbbr. 

1834  :  lOtli  March. — AUacJuaent. — Practice. 

The  Dcfcodant's  Time  for  Answering  having  expired,  the  Plaintiff's  Gerk  in  Court  gave  No- 
tice, <m  a  Satudaj,  tiuit  he  must  Attadi  die  Defendant  at  the  nratt  Private  Seal,  whidi  was 
on  Monday  following  :  and,  on  that  day,  the  Plaintiff  sealed  an  Attachment.  On  the  same 
daj,  the  Dcfendiuit,  not  knowing  that  the  Attachment  had  been  sealed,  applied  for  an  Order 
for  Time,  and  gave  NoUce,  to  the  Plaintiff's  Clerk  in  Court,  that  he  bad  done  so.  The  At- 
tadment  was  difdiaiged  wiAoot  Coets,  is  die  DflOndaailiad  vied  dw  diUgenee  in  obtabi- 
ing  the  Order  for  Time. 

This  was  a  Town  Cause. 

On  the  9th  of  December  1833,  the  Defendant,  who  had  obtained  ail  the 
Orders  for  Time  to  Answer,  filed  a  Plea  to  the  whole  Bill,  for  want  of  Par* 
tics.  On  the  11th  the  Plaintiff  submitted  to  the  Ph  a,  and  obtained  an  Or* 
der  to  amend,  and  amended  his  Bill  accordingly.  On  the  10th  of  January 
18.34,  the  Defendant  obtained  an  Order  for  a  Month's  Time  to  answer  tho 
amended  Bill.  On  Saturday  the  8th  of  February,  the  Answer  not  having 
been  filed,  the  Plaintiflf 's  Clerk  in  Court  gave  Notice,  in  the  usual  mauner, 
to  the  Defendant's  Clerk  In  Court,  that  he  must  attach  the  Defendant,  for 
want  of  Answer,  at  the  first  Private  Seal,  without  further  Notice.  The 
Plaintiff's  Clerk  in  Court,  having  received  no  Notice  that  the  Defendant 
intended  to  apply  for  an  Order  for  Time,  sealed  an  Attachment  on  Monday 
the  10th,  which  was  a  private  Seal-day.  On  the  morning  of  that  day,  the 
Defendant,  before  he  was  aware  that  the  Attachment  had  been  sealed,  pre- 
sented a  Petition,  at  the  Rolls,  for  Three  Weeks  Time,  and,  at  Two  o'clock 
on  tho  same  day,  g^ve  Notice,  to  tbe  Plaintiff's  Clerk  in  Goart,  that  he  hid 
done  so. 

Tho  Defendant  now  moved  to  aet  aside  tbe  Attaobment,  for  irrego^ 

larity. 

Sir      Sugden  and  Mr.  Wakefidd^  in  support  of  the  Motion,  said 

(6)  The  Iniknt  came  of  Age  on  the  8th  of  Febraaiy  18S6 ;  and  afterward  s,  moved  for  leave 
tepiitinaa«w.ABiwer,Ac;  £iw  aBeportef  «be]iotioD,fMf. 
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tiiat  the  Defenclant  had  used  due  diligence       obtaining  the    [  *6&J  } 
Order  for  Time,  and,  therefore,  the  Attachment  had  been  issued 
against  good  faith,  as  the  effect  of  the  Notice  given  on  the  8th  of  February, 
was  that  no  Attachment  would  bo  issued  if  the  Defendant  used  doe  di)>> 
gence  in  obtaining  an  Order  for  Time*    Barritt  v.  B^-rrnft  (a). 

The  Solicitor' General  and  Mr.  iSKatjM,for  the  Plaintiff,  said  that  the  At- 
tachment had  not  been  issued  sooner  than  the  Notice  intimated ;  and  that 
the  Plaintiff,  before  he  issued  the  Attachment,  had  no  Notice  that  the  De* 
ftndant  intended  to  apply  for  the  Order  for  Time.   Mxrkpatridc  ?.  JUmts 

The  Yicb-Chancellor  : 

The  effect  of  the  Clerk  in  Court's  Note  was  that  the  Plaintiff  would 
not  issue  an  Attachment  if  the  Defendant  used  due  dilgence  in  obtaining 
an  Older  for  Time.  The  day  after  that  on  which  the  Note  was  handed 
over,  was  Sunday.  The  Defendant  applied  for  the  Order  for  Time  on  the 
following  day.  Dae  diligence,  therefore,  was  used  by  him  in  obtaining 
the  Order. 

Discharge  the  Attachment  without  Costs. 


•Hoy  v.  Ma6TBb.*  [  *568  ] 

1834:  Uth  Marck— JFi/i.— (Awwtriirtuwi.— IhoT. 

Tettator  beqaeetbed  ibe  wlwle  of  Ins  Property  to  Us        fbr  her  Ufi^  end  directed  Oiat,  upon 

ber  death,  One-third  should  doTolvo  ou  his  Daughter,  and  that  the  otber  TmMhirds  should 
be  at  the  sole  and  entire  disposal  of  his  Wife,  trusting  thnt.  shonW  -hf-not  marry  ngain  nni 
hareother  Chilhrcn,  her  affection  for  their  Daughter  would  induce  her  to  make  the  Daughter 
her  principal  Heir.  The  Widow  died.uamarried.  Held  that  she  took  an  absolute  Interest  in 
the  Tve-thbrds,  anderdte  Win. 

Sbbarman  Bird,  by  his  Will  dated  the  3d  November  1823,  devised  as  foU 
loirs :  I  do  hereby  ^vill  and  bequeath  the  whole  of  my  Property,  Landed 
or  Personal,  Goods,  Cliattels,  Effects,  &c.  of  all  and  whatsoever  dttcniption 
or  sort,  to  my  beloved  Wife  Louisa  Bird  for  the  period  of  hernaturaUife^ 
and  then,  upon  her  demise,  One-third  of  the  said  Property  shall  devolve  on 
my  beloved  Daughter  Marian  Bird,  and  that  ttie  other  Two4kird9  sftaK  5s 
<rt  the  sole  and  entire  dHapoeal  of  my  said  Wife  Louisa  Bird,  trusting  fJuHt^ 
should  she  not  Many  again  and  have  ether  Children,  her  affection  for  m» 
joint  Offspring,  the  said  Marian  Bird,  toill  induce  her  to  make  our  saH 
Daughter  her  principal  Heir.'*  On  the  11th  of  November  1823  the  Tes- 
tator made  a  Oodieil  in  the  following  words :    I  will  and  bequeath  that,  in 

(a)  a  Swans.  396.  (1)  Ajite,  Tol,  IL  pege  It.  *  Ex  BdatUme. 
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Hie  e?ent  of  my  Wife  L,  Bird  djing  before  I  do,  then  -the  whole  of  my 
Property,  Goods,  Chattels  and  Effeoto  do  and  shall  devolve  to  aod  be  at  tiM 
entire  disposal  of  my  Daughter  M.  Bird:  and  I  do  hereby  farther  will  and 
bequeath  that  if  my  said  Daughter  M.  Bird  do  or  should  die  before  I  sliottld 
die,  then  that  my  Property,  Grooda,  Chalitels  and  Bfteta  of  whatsoeror  Di^ 
ture,  do  devolve,  and  I  do  hereby  bequeath  them  all  to  my  aaid  Wife  X. 
Bird,  for  her  sole  and  entire  disposal,  to  will  or  devise  or  to  do  wHh  iriial- 

ever  she  may  desire." 
[  *569  ]      *The  Testator  died  in  1 826,  leaving  his  Widow,  and  hia  Daugh- 
ter his  sole  Next  of  Kin  him  surviving. 
The  Testator's  Estate  consisted  of  Stock  m  the  Funds  and  other  Personal 
Property. 

In  1831,  the  Daughter  married  J.  B.  Boy.  In  1832  the  Widow  died, 
without  having  married  again,  but  having  made  a  Will  by  which,  after  givuig 
eeveral  Legacies,  she  gave  the  residue  of  her  Personal  Estate  to  TrasteeSy 
upon  certain  Trusts  under  which  her  Daughter  took  no  benefit. 

The  Bill  was  filed,  by  Mr.  and  Mrs.  Hoy,  against  the  Executors  of  the 
Testator  and  of  his  Widow,  charging  that  the  Bequest  in  the  Testator's 
Will  in  favour  of  bis  Widow,  did  not  vest  in  her  an  absolute  Interest  in  Two* 
thirda  of  tiie  Testator's  Property,  but  gave  her  a  Life  Interest  therem,  with 
»  Power  of  Appcintment  aiier  her  decease :  that  the  Widow's  Wdl  wa«  not 
in  ttiendfla  of  the  Power,  and  therefore,  upon  her  death,  the  Two^Urds 
Tested  !n  Mrs.  JBoy  as  sole  Next  of  Kin  of  the  Testator :  that  the  Power  of 
Appointment  given  to  the  Wibow,  v,as  intended,  merely,  to  enable  her  to 
provide  for  any  Child  or  Children  that  she  nii-ht  have  m  case  of  her  mar- 
rying again,  and  a  Trust  was  reposed  in  her  that,  in  the  event  which  had 
happened,  the  whole  of  the  Property  comprided  iu  the  Be(jue8t  to  her,  should 
Test,  absolutely,  in  Mrs.  ffoy. 

The  Bill  prayed  that  it  might  be  declared  that  Mrs.  ffofh  or  her  Husband, 
In  her  rigjbt,  beeame  entitled,  upon  the  Widow's  death,  to  the  whole  oi  iho 

Testator*s  Property. 
[•570]       'Sir  C.  WethereU  and  Mr.  Gordon,  for  tlie  Plaintifls,  cited 
2UUh  V.  Seymour  (a);  Fither  v.  Mank  of  I^ngland  (b) ; 
JSTittimde  T.  Morton  (c). 

Sir  ^»  Su(fden  and  Mr*  W'  Itownden  appeared  for  the  Defendants ; 
hot. 

The  VtM-ChaneiUor,  without  hearing  them,  declared  that  the  Iwo-thirds 
^ed  by  «he  Widow*s  WUl. 

(«)  *  Km.  168.  (6)  is  Tct.  iii  (c)  7  Vee.  SSI. 
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Yandiesi  V.  Ftkmobb. 

19S4 :  S7tb  Harch.-'iVotate  Duty, 

A  Testator  g«wt  to  jf.  a  Power  to  dispose,  by  her  Wil!,  of  5,0007.,  part  of  his  Estate,  on  wlii<3i 
Probate  Daty  wns  paid.  A.  excrriscrl  Um  Poww  bj  h«r  Will:  Held  tluU  PmlMle  DiUj  WM 
not  again  payable  in  respect  of  the  5,0001. 

Gboboe  Yandibbi,  by  his  Will  dated  the  12th  of  Febraary  1811,  devis- 
ed the  rendae  of  his  Proper tj  to  Trustees,  in  Trost,  ont  of  the  Interest, 
Dividends  or  Annual  Produce  thereof,  to  paj,  to  Ann  Hart^  an  Annuity  of 
1,000{.,  for  her  separate  nso  for  her  life ;  and  then  proceeded  as  follows: 
**I  moreover  empower  the  said  Ann  Bart  to  dispose  of  and  bequeath  the 
6,0002.,  or  any  part  thereof,  out  ef  my  EfFeets,  by  her  Wili  duly  executed, 
to  any  Person  or  Persons,  and  in  snoh  manner,  and  under  such  conditions 
as  she  shall,  by  her  said  Will,  think  proper :  and  my  said  Executors  shall, 
ent  of  my  Effects,  pay  the  said  Sum,  or  aoy  part  thereof,  accordingly  in 
^rtne  of  such  Will." 

The  Testator  died  en  lha  17th  of  April  1814:  and  Probate  Duty  was 
pud  m  respect  of  his  Estate. 

Mim  Mart  died  on  the  10th  of  January  1881,  hai^og,  hy    [  *571  ] 
her  Will,  disposed  of  the  5,0001.  in  pursuance  of  the  Power 
|p?en  to  her  by  the  Will  of  tiie  Testator. 

In  calculating  the  Probate  Duty  payable  in  respect  of  her  Personal  Es* 
iate,  her  Executor  considered  that  no  Datj  was  payable  in  respect  of  the 
6,0001.,  and,  therefore,  her  Personal  Estate  and  ESbcts  were  sworn  under 
8002.,  and  Probale  Duty  vas  paid  thereon  accordingly.  The  CommissionerB 
of  Stamps  having  required  the  Executor  to  pay  a  further  Duty  m  respect 
of  the  6,0002.  on  the  authority  of  Palnur  Whitmare  (a),  and  The  Attor- 
niff-Omertd  Staff  (5),  the  Executor  presented  a  Petition  in  thb  Cause 
(which  was  iuatitated  for  the  adnumstnition  of  the  Testatrix's  Estate)  pray- 
ing either  that  a  sufficient  Portion  of  the  Funds  in  the  Oause  might  be  sold 
for  payment  of  the  additional  Probate  Duty,  or  that  the  Petitioner  might  be 
at  liberty  to  defend  any  Suit,  Aotion,  or  other  Procee^g  which  might  be 
brought  agdnst  him  for  Pi^ent  thereof. 

Ifr.  JStuart  for  the  Petitioner. 

Mr.  Stmton  for  the  Appointees  of  the  6,0002. 
The  Yiob-Gbancellok: 

The  Cases  relied  on  by  the  Commisiiioaers  of  Stamps,  do  not  apply  ;  for, 
in  those  Cases,  the  Powers  were  orsated  by  Deed*  Here  the  Power  was 
9ven  by  the  WiU  of  the  original  Testator,  and  the  Appointees  take  as  if 
they  had  been  named  in  his  WOI. 

(a)  A»t§^  YoL  S.  p.  178.  «  (A)  %  Cromp.  &  Meet.  124. 
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t  *572  ]       'Notwithstanding  The  Attomej  Genoial  does  not  appear  on 
thid  Petition,  the  point  is  so  clear,  that  I  do  not  think  it  necessa- 
ry to  send  a  Case  for  the  Opinion  of  the  Court  of  Excheqner  ;  but  I  shall 
make  an  Order  according  to  the  second  alternative  of  the  Prayer. 


SVALB  r,  MiXWBB. 

1834  :  9th  AftiL^Crediior'*  Suit.— Costs. 

By  the  Decree  on  fnnber  Direetioos,  in  a  Craditot'f  Suit,  the  Coils  of  eU  Futiee  neie  dinefe- 
ed  to  be  taxed  as  belweeo  Sotidtor  and  Client,  and  paid  ont  ofa  Phmd  InConrt  TheSVind 

proving  insafficient  to  pay  the  Costs,  the  Defendants,  the  Heir  nnd  Administrator  of  the 
Debtor,  petitioned  to  be  pnic!  tbclr  Costs,  in  the  first  instance.  Bat  the  Court  directed  the 
Fund  to  be  divided  amongst  all  the  Parties,  in  proportion  to  their  Costs. 

This  wm  a  Creditor's  Smt  ag^mit  the  Heir  and  Administrator  of  the 
Debtor,  who  had  been  a  Trader. 

Bj  Uie  Deoree  on  farther  DireotionB,  it  was  ordered  that  the  Costs  of  all 
Parties  should  be  taxed,  as  between  Solicitor  and  Client,  and  paid  out  of 
the  Snm  of  8542.  Three  per  Cents,  standing  in  Hie  name  of  the  Aeeoimtant* 
General  in  Trast  in  the  Canse.  The  Costs  were  taxed  aeeordinglj ;  the 
Plaintifls*  at  S04I.,  and  the  Defendants'  at  2802.  The  Stock  was  sold  and 
prodneed  815/.  only. 

The  Defendants  presented  a  Petition  stating  that  the  8151.  not  bemg  suf- 
ficient to  paj  the  whole  of  tim  Costs,  the  AecouitantGeneral  was  unable  to 
pay  sneh  Costs  pursuant  to  the  Order,  and  that  he  could  not  pay  any  part 
of  sttoh  Costs  without  the  further  Order  of  the  Court:  that  the 
[  *578  ]   Petitioners  wen  adTised  that  tbey  were  ^entitled  to  have  fheb 
Costs  paid  out  of  the  8152.,  in  the  first  instance.  The  Petition 
prayed  that  the  Coots  of  the  Petitioners  mi^t  be  paid  out  of  the  8151., 
and  that  the  residue  of  that  Sum  might  be  paid,  to  the  Plabtitfo,  on  ac- 
count of  their  Costo. 

Mr.  J?ar6er,  in  support  of  the  Petition,  relied  on  Tcm^    EvereH  (a). 

Sir  M  JSugdm  and  Bfr.  Jaeob  appeared  for  the  Plaintiffii. 
The  Yics-Ceanoellok  : 

I  cannot  grant  the  Prayer  of  the  Petition.  The  Order  on  fiirther  Direc- 
tions, directed  the  Costs  of  all  Parties  to  be  pmd :  and  I  cannot  vary  that 
Order.  All  that  I  can  do  is  to  direct  a  reference  to  the  Matter  to  divide 
the  Fund,  amongst  aU  the  Parties,  in  proportion  to  tiieir  Costs. 

(a)  ISoss.  &MjU4a6. 
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1884.— Morraj  t.  Lawford  and  Others. 


MuBBAY  V,  Lawford,  Cuitty  and  Cutxumpaucum  A&nacuella 

MOODXLUB. 

1834 :  istli  April^iV<artfae.«-rbBwifi>foii  to  cmmIm  Wbmm, 

CommiMioii  to  ttanint  Vnnmm  at  Madntt  dineMd  to  tlw  JadgM  of  the  Snpmo  Gbatl 

there. 

The  Plaint  bad  obtained  a  Commission^  ra  the  usual  terms,  for  the  Ex- 
amination of  Witnesses  in  Scotland  and  at  Madras.  Ho  now  moved  that  a 
Writ  in  Ae  nature  of  a  Mandamus  or  Commission  to  the  Chief  Justice  and 
Judges  of  the  Supreme  Court  of  Judicature  at  Madras^  for  the  Examination 
of  Witnesses  in  the  Cause,  might  be  issued,  and  that  the  same 
nu^t  be  executed,  and  that  such  Examination  might  bo  'returned  [  •574  ] 
pursuant  to  the  Statutes  in  that  behalf  made  and  provided  (a). 

The  Motion  was  supported  by  AlliUavits  made  by  tlie  Plaintifl"  uij<1  oihi-r 
Persons,  stating  that  the  Cause  was  at  issue :  that  the  Phiintiff  had  thcii 
living  in  India^  where  the  subject  maiter  of  the  Cause  arose,  several  most 
material  "Witnesses  iv  Ciumiiic  on  his  behalf.  p;irr.;culu.rly  at  Madras  and 
Within  the  Prcsidcncj  of  Madra:<^  and  parucularly,  as  the  Plaintiflf  had 
been  informed  aud  believed,  one  JVarso  Xaic,  WiUia/n  Harris,  kc.  &c. : 
that  a  very  considerable  portion  of  the  Evidenco  necessary  to  establish  his- 
Case,  was  to  be  obtained  from  Witnesses  resident  in  India :  that,  from  Ad- 
vices which  lie  had,  v.itliui  the  lucit  few  days,  received  from  India, 
he  believed  that  most  of  his  material  Witnesses  "would  refuse  to  £  J 
bo  examined  before  the  Comuii^ioners  already  appointed  under 
the  Order  of  the  Court  for  that  purpose,  unless  compelled  so  to  do,  iu  con- 
sequence of  The  Eait  India  Company  being  interested,  in  the  event  of  the 
Cause,  adversely  to  the  Plaintiff:  that,  as  he  had  been  informed  and  belie v> 

(a)  By  It  Qco.  c  69,  a.  44,  it  is  Enacted  that  when  and  at  often  as  Oe  EaU  India  Com' 
jNMy  or  any  Penmi  or  Fteaona  whatsoever,  shall  oonnaeDce  and  pvosecnia  any  Action  or  Snit 

in  Law  or  Equity,  for  which  Caose  hath  arisen  or  shall  hereafter  arise  in  India,  against  any 
other  Person  or  Persons  whntever,  in  any  of  His  Majesty's  Courts  at  Wtstminaer,  it  shall  be 
ia\<kiul  for  such  Courts  respectirely,  upon  Motion, there  to  be  made,  to  provide  and  award  sneh 
Writ  or  Writs,  in  tho  natnrs  of  a  Handamns  or  Comniwloo,  to  tiie  diief  Justice  and  J udgcs 
of  the  Sapreme  Court  of  JBdieatnre  at  Arfwlfliiaai  or  the  Judges  of  the  Mayor's  Court  aft 
^it  dras,  Boml>(i)i,  ox  HencooUn,  ns  thQ  Case  may  require,  for  ilie  Examination  of  Witnesses  ; 
ami  t'.r^t  ^'irh  Exnininalion  being  *:iiIt  rrtnrncd,  sbnll  be  nlloAvcd  and  read,  and  shall  be  deem- 
ed good  aud  competent  Evidence  at  any  Trial  or  ileahng  between  the  parties  iu  such  Cause  or 
Action,  in  the  same  manner,  In  aU  respeets,  as  if  die  several  direetiona  hereinbefore  prescribed 
an  l  cn  u  ted  in  thatbsibalf,  were  asain  lOpaatcd.  By  37  Geo.  3,  c  143,  ■.  11,  the  powers,  £:c , 
of  the  Mayor's  CoBrt  at  Mndra".  werp  transferred  to  the  Recorder's  Court ;  nnd  by  3y  &  40 
Geo.  3,  c.  79,  s.  6,  to  the  buprcme  Court  of  Judicature  at  Madrtu.  The  abovo  was  the  first 
applicatioa  for  a  Conunisslon  that  was  made  under  any  of  the  Acta  ivferred  to. 
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ed,  the  Commissioners  already  appointed  would  have  no  power  of  compelling 
Witnesses  to  attend  to  be  examined  under  the  said  Commission,  or  to  order 

the  production  of  any  Documents  on  the  execution  thereof ;  and  lie  believed 
thnt,  unless  a  Commission  were  issued  to  tlie  Chief  Justice  and  Jndj^s  of 
the  Supreme  Court  at  Madras  for  the  Examination  of  his  Witnesses  there, 
in  pursuance  of  the  Act  of  Parliament  in  that  case  made  an  1  provided,  he 
should  he  unable  to  obtain  the  Evi'lence  of  his  Witnesses  or  t^ie  production 
of  Documents  in  India  necessary  tor  the  establishment  of  ids  Case :  and 
that  he  was  a'lviscd  and  believed  that  ho  could  not  safely  proceed  to  a  hear- 
ini::  of  his  Cause,  without  the  Testimony  of  the  Wines9«8  before  named. 
Sir  U.  iSuf/de7i  and  Mr.  WiUiams  for  the  Plaintiff. 

Mr.  Kniyht  and  Mr.  Lloyd  tor  the  Defendants,  said  the  Piaintiff  had  al- 
ready obtained  ati  Order  for  a  Commission  to  examine  Witnesses  in  India^ 
and  that,  if  the  Motion  were  granted,  the  Order,  bo  Iat  as  it  related  to  thafc 
Commission,  must  be  discharged. 

The  Vice  Chancellor  discharged  so  much  of  the  previoM  Order  as  direct- 
ed Commissions  to  issue  for  the  Examination  of  Witnesses  in  Indiaj  and 
ordered  that  a  Writ  in  the  nature  of  a  Mandamus  or  Commission  to  the 

Chief  Justice  and  Judges  of  the  Supreme  Court  of  Judicature 
[  *576  ]    at  Madras,  for  the  Examination  of  Witnesses  in  *the  Cause, 

should  be  issued,  and  that  the  same  should  be  executed  and  such 
Examination  bo  returned  according  to  Statutes  in  that  behalf  made 
and  provided  :  that  Publication  should  be  enlarged  until  the  return  of  the 
CommisttOD ;  and  that  the  Costs  of  the  AppUcation  should  be  Costs  in  the 
Cause. 


Ghoves  v.  Pkrkins. 
GE0VE3  V,  Claekb. 

1684 :  ISth  *  IMk  Ajirll^Ikti.^IVmid^Ttiaitquaqf  cf  CdmUention, 
A  Wife,  who  had  beea  deserted  by  bar  Husband,  became  entitled  to  a  Share  of  an  IntesUieli 
Property,  amoanting  to  3.609/.  The  Rasband,  wkiUt  he  wa$  ignorant  of  the  Amount  of  (iU 
Shar6  assigned  it  in  Tru»t  for  bis  Wife  and  Children,  sul^ect  to  the  payment  of  10«.  a  week, 
to  li{iiig«If  for  bis  lift.  Although  the  Deed  >«dled  fhat  thelntettato^a  Zitate  nrf  eoDp 
lidenU^  yet,  m  the  Adminiitnton,  who  wen  the  Wifa^a  Brothen  aadEuties  to  Ae  IVaat* 
aclioD,  did  nol  diadoaa  to  the  Etubaad  the  Amomit  of  tiio  Share,  die  Deed  waa  aet  aside. 

In  1787  the  Plaintiff  William  Groves  married  Sarah  Perkins.  There 
was  Issue  of  the  Marriage  Two  Daughters,  namely,  Mary,  who  afterwards 
married  Thomas  Salter  and  JSliza,  who  afterwards  married  John  Clarke. 
In  1792,  the  Plaintiflf  deserted  his  Wife  and  Children,  and  cohabited  with  ano- 
ther Womau  i  and  be  had  ever  since  lived  seprate  from  Uiem,  without  contrib- 
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Otinoj,  in  any  manner,  to  their  support.  The  Plaintiff  was  a  mr\n  of  low 
and  irregular  habit??,  ami  \i:A  been,  for  some  years,  pr'ncipully  snpjjnrted  by 
his  Brother  and  his  Family,  for  whom  he  worker!,  ;irid  v.hc,  as  one  of  the 

Witnesses  deposed,  treated  bim  more  like  a  Serfaut  tbao  as  one  of  the 
ijamily. 

In  August  1824  Elizabeth  Forteun  a  Sister  of  Mr3.  Groves,  died  lates 
tate  leavint;  James  Perkins,  Samuel  Perkins^  Margaret  Per- 
Jcins  and  Mrs.  Groves,  'her  Brothers  and  Sisters,  her  Next  of  [  *677  ] 
Kin.  James  and  Samuel  Perkins  took  oat  Administration  to  the 
Intestate.  Mrs.  Groves^s  Share  of  the  Intestate's  Property  amounted  to 
3,609Z.  In  January  1827,  Samuel  Groves,  the  Plaintiflf's  Brother,  wrote 
a  Letter  to  Mrs.  Salter,  which,  after  stating  the  Plaintiff  to  be  in  very  in- 
digent circumstances,  concluded  as  followB :  Your  Father  has  been  inform* 
ed  (bow  correctly  I  cannot  say)  that  he  can  claim  JWS  Mother's  Share  of 
the  late  Mrs.  PorteusU  Property.  His  relations,  generally,  would  deelintf 
assisting  bim  in  such  a  Claim,  conscious  that  he  U  not  a  fit  Person  to  possess 
a  Uxfgi  Sum  of  Monej^aiid  that  it  would  be  more  reasonable  that  he  should 
reoeive  a  regular  and  vohmtary  Allowance  from  hie  Children.  But,  if 
eoioetbing  should  not  be  conCribated  voluntarily,  he  mty  be  driveo  to  sone 
oonrse  (supponng  the  Statement  correct)  which  mj  be  annoying :  and  I 
now  make  the  foUowisg  Suggestioo :  that  you,  or  some  of  your  Familj, 
shall  agree  to  give  your  Father  a  weekly  Sum,  duiiog  his  life  |  sad  mj» 
self,  S3n3  and  Belatidis,  by  whom  he  has  been,  as  yet,  in  some  degree 
aaaisted,  will  nse  whatem  influence  we  poeseBS  to  cause  him  to  do  what 
may  be  proper  to  release  your  Family  from  aoj  fature  Claims  on  his  part." 
Shortly  after  the  date  of  this  Letter,  it  was  arranged  (as  the  Answers  sl« 
kged)  between  Samuel  Groves,  on  behalf  of  the  Plamtiff,  and  Jczmee  and 
Samuel  Perkins,  on  behalf  of  Mx9*  Groves  that  10«.a  week  should  be  paid 
to  the  Plaintiff,  during  his  life,  out  of  Mrs.  Chrmnt^M  Share  of  Mrs.  Portend 9 
Sstate,  and  that  the  Residue,  and  all  other  Property  to  which  Mrs.  Qrwet 
might,  at  any  time,  become  entitled,  diould  be  assigned,  for  the  benefit  of 
herself  and  her  Daughters,  in  the  manner  after  mentioned ;  and  that  Jama 
and  Samud  Ptrkku  shoold  proem  a  proper  Deed  to  be  pre- 
pared *for  carrying  the  arrangement  into  effect.  James  Perkin9  [  *  678  ] 
g^?e  instraetioiis  for  the  Deed  to  his  SoKdtor ;  and  a  Draft  was 
prepared  and  seat  to  him  for  ft»  purpose  of  being  explained  to  the  Parties 
interested :  and,  en  the  27th  of  October  1827,  the  Ptaiatiff,  accompanied 
by  one  Jones,  a  Oroeer,  attended  at  the  Sofieitoi^a  Office,  and  the  Deed 
was  then  reid  o?er  and  explained  to  them,  and  the  Pfauififf  exeoated  it. 
The  PUntiff,  however,  had  no  professional  Adviser,  nor  was  he  iafivmed' 
of  the  Amount  cf  his  Wife's  Share  of  the  Intestate's  Property. 
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The  Deed  ms  dated  flie  27lh  of  October  1827 ;  and,  after  reciting  the 
Marriage  of  the  Plaintiff  and  his  Wife,  and  thai  there  wia  Isnie  ef  the  Mar- 
riage two  Danghtere;  and  that,  in  October  1792,  the  Plaintiir  left  hia  Fm* 
ilj,  and  had  since  continued  to  Uve  separate  from  them,  and  that  hia  Wife 
had,  sioee  her  separation  &om  her  Husband,  maintained  herself  asd  her 
Children  irithont  receiving  anj  assistance  from  herHosband;  that  Mrs. 
ForteuB  died  in  Angost  1824,  intestate,  beiog,  at  her  death,  possessed  of 
TCry  considerable  Personal  Estate,  leaving  Mrs.  Grwet^  Jamu  PirkkUf 
Samuel  Perkim  and  Margaret  Perkm$  her  next  of  Kin,  and,  as  such,  enli> 
tied  to  her  Personal  Estate ;  that,  on  the  25th  of  October  1824,  Letters  ef 
Administration  to  the  Intestate  were  granted  to  Jamee  and  Sanmd  Perlam 
by  the  Prerogative  Court  of  CaxiUrhiay  and  the  Consistoiy  Ooart  of  C%ct- 
eer;  that  the  Plaintiff  had  proposed,  and  bis  Wife  had  ag^d  that  Us 
Wife's  distributive  Share  of  the  Intestate's  Peisonal  Estate  and  Eieoti,  and 
all  other  the  Personal  Estate,  Monies  and  Efiecto  of  or  to  which  the  Plain* 
tiff  and  his  Wife,  in  her  right,  were  possessed  or  entitled,  should 
[  *579  3  he  assigned  to  Priee  WQUam  and  'Margaret  Perkmay  upon  the 
Trusts  after  declared,  and  that  all  the  Personal  Estate  and  Eflsots 
which  should  thereafter  belong  or  come  to  Mrs*  CTnnwt,  or  to  the  Plaintiff 
in  her  Bight,  should  he  settled  upon  the  same  Trusts :  It  was  witneased  that 
the  Plaintiff  and  his  Wife  did  Assign,  to  the  Trustees,  the  befbreHDoentioned 
Share  of  the  Intestate*a  Estate,  and  all  other  the  Personal  Estate,  Monies 
and  Effects  of  or  to  wluch  the  Plamtiff  and  his  Wife  m  her  Bight,  or  the 
Plaintiff  in  the  same  Bight,  were  or  waa  poaseased  or  entitled,  In  Trust  to 
lay  out  the  same  upon  the  Securities  thereiii*mentioned,  and,  ant  of  the  In- 
terest and  Dividends,  to  pay  to  the  Plaintiff,  for  hia  life,  the  weekly  Sum  of 
10«.,  and,  subject  thereto,  to  stand  possessed  of  the  Trust  Prennsea  m  Trust 
for  such  persons  as  Mrs.  Groves  should,  by  Deedcr  WiO,  n^ppoint,  and,  in 
de&ult  of  such  Appointment,  in  Trust  for  the  sepaiate  Use  of  Bin.  CfroueB^ 
for  her  life,  and,  after  her  decease,  in  Trust  for  Mrs.  and  Mia.  Olat4» 
tiimr  Executors,  &c.,  equally,  as  Tenants  in  Common. 

The  Bill  was  filed  in  February  1832,  agponst  Jamee  and  Samud  Perkm$, 
the  Trustees  of  the  Deed,  and  Mrs.  Grovee  and  her  Children,  aUepig  that 
the  Deed  had  not  been  perused  by  any  Solicitor  on  the  Plamtiff 'a  behalf, 
that  it  had  been  executed  by  him  for  a  grcasly  inadequate  Conaideratioii, 
and  when  he  waa  in  distressed  circumstances  and  igporant  of  the  amount  of 
hia  Wife's  share  of  the  Intestate's  Properly,  which  he  had  only  lately  dis- 
covered,  and  that  his  execution  waa  procured  the  ficand  and  imposition  of 
the  Defendants ;  and  pn^g  a  Deelaralkai  to  that  eftct  and  that 
[  *680  ]  the  Deed  was  ezeeuted  by  him  whilst  he  was  ignorant  of  *the 
amount  of  hia  Inteieat  In  the  Intestate's  Estate  and  for  an  inade- 
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quato  Conaideration ;  and  that  the  Deed  might  be  deHvered  up  and  cancel* 
led  and  that  his  Wife's  share  might  bo  paid  to  him,  he  being  willing  to  settle 
upon  her  snob  Portion  of  it  as  to  the  Court  should  seem  just. 
The  SotieUoT'Gmerat^  and  Mr,  JS^ence,  for  the  Pldntiff : 

The  Deed  was  prepared  by  the  Solicitor  of  Jdmet  PerMn$,  who  was  Mrs. 
,  Chravet^B  Brother ;  and  he  gave  the  Instmctions  for  it ;  therefore,  the  pro- 
posal could  not  be  said  to  have  eomo  from  the  Plaintiff,  as  the  deed  recites. 
The  Plaintiff,  when  he  executed  the  Deed,  was  in  distressed  circnmstanoee 
and  utterly  ignorant  of  his  Rights.  It  appears,  by  Janet^i  Evidenoe,  that 
he  was  asked  to  accompany  the  Plaintiff  to  the  Solicitor's  OlSce,  for  the 
'  purpose,  merely,  of  seeing  that  the  lOf .  a  week  were  secured  to  the  Plain- 
tiff. Kolhing  was  said  as  to  whether  the  Arrangement  was  a  provident  one 
or  not,  on  the  Plaintiff's  part,  nor  was  he  then  informed  of  his  Rights  or  of 
the  amount  of  his  Wife's  share.  In  Ghrdan  v.  Chrdtm  (a)  Iiord  Mdan 
says:  **I  lay  out  of  the  Case  the  question  of  Consideration ;  and  I  think 
myself  justified,  by  the  authority  of  Conn  v.  Camn  and  other  Decisions,  in 
holding  that,  if  a  dispute  arises  relative  to  the  legitimacy  of  duldren ;  and 
the  mmbers  of  the  Family,  to  maintam  their  character  in  the 
world,  arrange  their  rights  among  themselves,  if  the  matter  is  Yut  [  *581  ] 
ly  before  them,  their  Agreement  iHIl  not  be  disturbed  because  it 
is  founded  on  a  supposition  wUch  imputes  the  character  of  legitimacy  to 
to  the  illegitimate,  or  illegitimacy  to  the  legitimate ;  but  then  there  must 
not  only  be  good  fidth  and  honest  intention,  but  fuU  Closure ;  and,  without* 
full  disclosure,  honest  intention  is  not  sufficient." 

Sir  JT.  Suffdm  and  Mr.  Skarpe,  for  the  Defendants : 

The  Deed  recites  that  the  Plaintiff  had  deserted  his  Wife  and  Family ; 
that  Mrs.  Parteu9  died  panetted  ^  very  amsiderabU  PenoneH  SttaUy  and 
leaving  the  Plaintiff's  Wife  and  Three  other  persons  her  next  of  Kin ;  and 
^PlmiUiff  had  propoud  and  his  Wife  had  agreed  that  her  Share  of 
Mrs.  Por^rae's  Estate  should  be  assigned  to  the  Trustees  on  the  Trusts  of 
the  Deed.  It  appears  also,  by  the  Letter  which  ^mad  Orova  wrote  to 
Mrs.  SaUeTf  that  Uie  proposal  for  the  Arrangement  came  from  his  own  Fam- 
ily. The  Evidence  shows  that  the  Plaintiff  was  a  person  of  dissolute  habits 
and  not  fit  to  be  trusted  with  Money,  and  that  he  was  treated,  by  his  Bro* 
ther  and  his  Family,  more  as  a  Servant  than  as  an  equal,  ^o  Evidence 
has  been  given  to  show  that  there  was  any  concealment  or  misrepresentation 
on  the  part  of  the  Defendants,  or  that  the  Phuntiff  was  ignorant  of  his 
Rights.   As  the  Deed  states  that  Mrs.  Porfms's  Property  was  very  consid- 

(tt)  a  Swans.  400,  Mi  477.       alio  OmT.  7a. 
*  Sir  C  Ayffc 
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Mmbk,  Uie  Plaintiff  was  boond  to  inquire  what  was  the  anoiint  of  it.  Lord 

Brt^fbroke  r.  Lnkip  (5). 
[  *582  ]      The  Rule  ef  this  Court  is  that,  if  a  man  abandons  *his  Wife, 

he  is  not  entitled  to  any  Interest  in  her  Property.  Watfynt  y. 
ira%iM  (e)  ;  Wri^  v.  MhtUt/  (d)  ;  ElUoit  y.  QtrdtU  («) :  AguUar  v. 
AguHar  (/).  As  the  Pkuntiff  owed  a  high  moral  obHgation  to  his  Wife 
ind  Family,  whom  he  had  abandoned,  there  was  nothing  to  preYent  his  mak- 
ing a  Settlement  of  bis  own  Property,  and  mneh  less  of  his  Wife's,  on  her 
4ind  his  Children.  If  a  Woman,  on  her  second  Marriage,  makes  a  Settle- 
ment on  the  Children  by  her  first  Marriage,  it  is  settled  that  it  is  a  transae- 
tion  that  oannot  be  impeached  even  by  a  Porehaser  for  Yaluable  considera- 
to.  Althongh  this  Conrt  will  not  enforce  an  Agreement  wlthont  Consider- 
AtiOD,  yet  it  will  enforce  an  Agreement  in  favour  of  a  Wife  and  Children. 
Here,  howcYer,  the  Contract  is  not  tn  fieri,  but  has  been  actually  complet- 
ed ;  and,  if  there  had  not  been  any  pecuniary  Consideration  whatOYer  for 
4be  Settlement,  it  would  have  been  mumpeachable.  The  Transaction  was 
IMYer  pretended  to  be  a  Purchase :  the  10s.  a  week  were  reserYcd  oat  of 
the  Fund ;  and,  if  the  Plamtiff  had  released  every  shilling  of  the  Property, 
it  would  have  been  a  Transaction  which  this  Court  must  have  upheld. 
The  YxoB  Chaxtckaok: 

The  Plaintiff  married  the  Defendant  Sarah  Grwe$  in  1T87.  In  1792  he 
deesrted  her  and  her  Cluldren,  and  never  afterwards  contributed  to  tbsir 
*eupport.  Mrs.  Orcve$f  as  appears  by  the  Blvidence,  has  lived,  with  and  been 

supported  by  hsr  Brothers  ever  since  her  separation  from  her 
[  *588  ]   Husband,  and  her  conduct  has  been  irreproachable.   In  1824 

Mrs.  JPorkui  died  Intestate,  leaving  Mrs.  Chwm  and  Jamn^ 
JSamud  and  Margaret  Ptrkmtf  her  Brothers  and  Sisters  her  Nest  of  Kin ; 
■ad  the  two  Brothers  administered  to  their  deceased  Sister.  In  October 
1827  a  Deed  was  executed  which  the  Bill  seeks  to  set  aside.  That  Deed 
fe  cites  te,  [His  Honor  here  stated  the  Bedtals  of  the  Deed,  and  the  Al- 
legations in  the  Bill.]  This  is  the  Case  of  Fraud  made  by  the  BUI;  but 
there  is  no  Evidence  whatever  in  support  of  it.  The  Connderation,  howev- 
er, for  winch  the  Plaintiff  executed  the  Deed,  is  very  small ;  and  the  ques- 
tion ie.  whether,  adverting  to  the  nature  of  the  Transaction,  there  was  that 
jdisdosure  made  to  the  Plaintiff  which  he  was  entitled  to  have.  The  Ad- 
ministrators do  not  allege,  in  their  Answer,  that  they  stated  to  the  Phdntiff 
what  was  the  amount  of  the  Intestate's  Property  or  of  his  Wife's  Share  of 
it ;  nor  is  thsre  any  Evidence  to  that  effect.  The  Deed,  it  is  true,  vscttes 
that  Mrs.  Parieu§  wss,  at  her  death,  possessed  of  very  considerable  Person* 

b)  8  Ves.  417,  Mt  481.  (e)  S  AUu  96.  *  {d)  U  Vcs  12 

(•>  S  Miidd.  14S.  if)  IbUL  414,  m  I  Boptt  oo  Hu.  and  Waft.  277. 
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«1  Estate ;  bat  I  do  not  think  that  that  was  a  sufficient  disclosure.  And, 
tbough  there  was  not  that  Fraud  in  the  Transaction  which  the  Plaintiflf  has 
charged,  yot,  as  the  AdoiinistratOfB  withheld  from  him  the  knowledge  of  the 
amount  of  bis  Wife's  Share,  there  was  that  noo-discloeare  of  a  material  fact 
which  compels  me  to  say  that  the  Deed  cannot  stand.  As,  however,  the 
Plaintiff  has  charged  the  Defendants  with  a  Fraud  whicli  they  never  prac. 
tised,  I  shall  aet  aside  tlie  Deed  without  Costs.  Mr».  Oravet  and  her 
Daaghters  most  have  their  Costs  out  of  the  Pand ;  and  it  tnnst  be  referred 
to  The  Matter  to  approve  of  a  proper  Settlement. 


I>ecree.~-Pcirent  and  Child. 

In  a  Suit  by  a  Hushnnd  ngainst  his  Wife  and  Children,  (whom  he  had  deserted),  respecting 
Uic  Wife's  Share  m  an  ioicstatc's  Estate,  the  Decree  referred  it  to  The  Master  to  approte  of 
A|in>perS«tden«atOQ  the  m/e,  with  Vbertj  to  all  Pftrtlei  to  laj  Proponlt  before  The 
Master.  Before  the  Report  wa»  made,  the  WiA  dM.  Hdd  that  the  ChiUnn  wm  entitled 
to  the  benefit  of  the  Oeeiae. 

•The  Decree,  as  drawn  up,  referred  it  to  The  Master  to  ap-    [  •584  ] 

prove  ol  ii  i)ii>j*t't"  Settlement  on  Mrs.  GroveSy  (without  mention- 
ing her  Children),  and  any  of  the  Parties  were  to  bo  at  liberty  to  lay  pro- 
posals before  The  Mai<(>'r  i'or  fmcli  Settlement.  Mr3.  Groves  died  before 
The  3IasU>/8  Report  was  made.  The  Plaintiff  took  out  Administration  to 
her,  and  afterwards  filed  a  Supplemental  Bill  against  his  Children,  claiming 
the  whole  of  hia  late  Wiie's  Share  of  the  Intestate's  Property. 

The  Supplemental  Suit  was  heard  before  The  M.  R.  on  the  ISth  of  April 
183t»,  when  His  Lordship  declared  that  the  Children  were  entitled  to  the 
benefit  of  the  DecrcO|  and  referred  it  to  The  Mailer  to  approve  of  a  Set- 
tlement, 

Mr.  Spence  and  Mr.  Dixon  for  the  Plaintiffs. 

Mr.  Fcmbcrton  and  Mr.  Sharps  for  the  Defendants. 


•Davies  v.  Goodhew.  [  'SSS  ] 

1834  :  19th  and  23d  April.— Q>«w!r.< ion. 

Bv  ft  Mnrriiige  Settlement,  the  Hosband  covenanted  to  Pay,  to  the  Trusteci,  1,200/.  in  Trust, 
with  the  consent  of  (he  Husband  and  Wife  and  not  without,  to  laj  it  ont  in  the  purchase  of 
Lands  in  Fee,  or  for  long  Terms  of  Ytan,  or  of  Copjhold  Of  CMMnuj  Tenare,  and  tO 
settle  the  anoM  on  the  Hnebend  for  lift^  iridiont  Impeechment  cf  Wsita:  nmeinderto  thn 

Wife,  for  life,  in  bar  of  Dower,  remainder  to  the  ose  of  the  Children  of  the  Marriage  83  the 

Htisband  and  ^Vi^o  or  tlic  ^nrvivor  (if  tTipm  should  oppoint,  find  in  defsiult  of  Appointnu'nt, 
to  the  Um  of  all  the  CbUdren  of  the  Marriage  in  Tail.    The  1,200/.  waa  invested  m  tl»e 


Digitized  by  Google 


586 


CAbES  IN  CUANCEIiY. 
lW4.~D«net  t.  Goodbeir. 


Funds,  and  to  remaioed,  with  Ae  aoqoieMMiiee  of  Ih*  HatbanA  mi  VIHIIl  Then  was  on« 
CbOd  of  tho  Marriage.  The  Wife  snrrircd  her  HutbtBd  mA  aOtnvaidi  M,  Hdd  that 
the  Fand  ought  to  be  cooaidercd  w  Personal  Estate. 

By  the  Settlement  made  on  the  Marriage  of  the  Rev.  Edward  Daviei 
vith  Katlierine  Farr^  the  Grandfather  and  Grandmother  of  the  riaintifF, 
dated  the  2d  of  December  1788,  Edward  Davits  covenanted  that,  im- 
mediately on  the  solemnization  of  the  Marriage,  he  would  pay  to  Trustees, 
1,200Z.  upon  Trust,  so  soon  as  conveniently  might  be,  with  the  joint  appro- 
hation  and  consent  of  himself  and  Katherine  Farr^  and  not  without^  to  lay 
out  the  same  in  the  purchase  of  Lands,  Tenements  or  Hereditaments  in  Fee 
Simple,  or  for  some  long  Term  or  Terms  of  Years  absolute  or  determinable 
on  lives,  or  of  Copyhold  or  Customary  Lands  of  Inheritance  in  possession 
in  Great  Britain,  and  to  settle  the  same  in  such  manner  as  to  enure  to  the 
nae  of  or  in  Trust  for  himself  and  his  Assigns,  daring  bis  life,  without  Im- 
peachment of  Waste,  and,  after  bis  death,  to  the  use  of  or  in  Trust  for 
Katherine  Farr  and  her  Assigns,  during  her  life,  for  her  Jointure  and  in 
bar  of  Dower,  and,  from  and  after  their  several  deceases,  then  to  the  use 
of  or  in  Trust  for  such  one  or  more  of  the  Children  or  Issue  of  the  Mar* 
riage,  for  such  Estate  and  in  such  manner  as  Edward  JJavta  and  Katherine 
FoTTf  during  their  joint  lives,  and,  after  the  decease  of  either  of 
[  ^5S6  ]    theiDf  as  the  *survivor  should,  in  manner  therein  mentioned,  ap- 
point, and,  in  default  of  such  Appointment,  to  the  use  of  or  in 
Trust  for  all  and  every  the  Child  and  Children  of  the  said  Edward  Davies 
and  KaUierint  Farr  to  be  begotten,  share  and  share  alike,  as  Tenants  in 
Common^  and  of  the  several  and  respective  Heirs  of  the  body  and  I  n  lies  of 
all  and  every  such  Children,  and,  in  default  of  such  Issue,  as  to  one  Moiety, 
to  the  use  of  Edward  Davies,  his  Heirs,  Executors  or  Administrators,  and, 
as  to  the  other  Moiety,  to  tho  nte  of  Katherine  Farr,  her  Heirs,  Executors 
or  Administrators.    And  it  was  provided  that,  until  the  1,200/.  shoold  be 
laid  ont  in  the  purchase  of  such  Lands,  Tenements  and  Heredilaments  as 
aforesaid,  it  should  be  lawful  for  the  Trustees  to  laj  oat  tb^  itme,  or  sneb 
part  thereof  as  should  be  undisposed  of,  in  their  names,  in  some  one  or  more 
of  the  Public  Stocks  or  Funds,  or  to  lend  or  place  out  the  same  at  latereat, 
on  soch  Security,  either  Real  or  Personal,  as  they,  with  the  consent  of 
Edward  Davies  and  Katherine  Farr,  should  approve  of,  with  power  to  Yary 
such  Investment :  and  it  was  declared  that  the  yearly  Dividends,  Interest 
Produce  of  the  Securities  should  be  paid  to  and  received  by  such  Persons 
as  and  to  whom  the  Rents  and  Profits  of  the  Premises  lo  to  be  pniohased 
as  aforesaid,  should  belong  by  virtue  of  the  limitations  aforesaid. 
The  1,2002.  was  paid  to  the  Tmatees,  and  was  invested  by  them  in  the 
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purchase  of  1.2502.  Four  per  Cents.  Edward  Davies^  the  Plaintiff's  Father, 
was  the  only  Issue  of  the  Marriaj^e.  JEdward  Davies,  the  Grandfather, 
died  in  1812,  leaving  his  Wife  Katherinc  Davus  and  the  Plaintiff's  Father 
him  surviving,  but  without  having  concurred  with  his  Wife  in  making  anjr 
appointment  of  the  Trust-Fund. 

•One  of  the  Trustees  having  died,  the  Fand  was  transferred  [  *591  ] 
into  the  names  of  the  surviving  Trustee,  and  of  Katherint  Da- 
vid and  the  Plaintiflf' g  Father.  The  Plaintiff's  Father  died,  in  1S31,  In- 
testate, leaving  the  Plaintiff  and  his  Sister,  both  of  whom  were  Infants,  his 
only  Next  of  Kin.  KaOicrine  Davtes  died  in  August  1832,  without  having 
any  appointment  of  the  Fund.  The  surviving  Trustee  having  died  in  the 
hfetime  of  Katherine  l)avie$,  the  Fund  was,  after  her  death,  transferred 
into  the  names  of  her  Executors. 

The  Bill  was  filed  against  the  Widow  and  Administratix  of  the  Plaintiflf 's 
Father,  the  Executors  of  Katherine  Davies  and  the  Plaintiff's  Sister,  sub- 
mittini^  that  the  Fund  ought,  under  the  Trusts  of  the  Settlement,  to  be 
considered  as  Real  Estate,  and  that  the  Plaintiff  was  entitled  thereto  as  the 
Heir  of  the  body  of  his  Father  ;  aud  j  raying  that  the  Plaintiff  might  be 
declared  entitled  thereto,  or  to  the  Lands  to  be  purchased  with  the  Produce 
thereof,  as  Tenant  in  Tail,  in  case  the  Court  should  think  proper  to  direct 
Buch  Purchase  to  be  made :  or,  if  the  Court  should  bo  of  opinion  that  the 
Fund  ought  not  to  be  considered  as  Ileal  Estate  under  the  Trusts  of  the 
Settlement,  then  that  the  Rights  of  the  P;irties  interested  therein  might  bo 
declared,  and  that  the  Executors  ol"  JuUho  lne  Davits  might  be  decreed  to 
transfer  tlic  same  accordingly,  and  that  the  Plaintiff's  Share  might  be  se^ 
cured  for  his  benefit. 

Solicitor- General '  d^n^i  Mr.  TKoocf  for  the  PlaiuLilT,  said  that  it  ap* 
pearcd,  from  the  Trusts  and  Provisions  of  the  Settlement,  that 
the  leading  object  of  the  'Parties  was  that  the  1,200/.  should  be  [  '588  ] 
laid  out  in  the  purchase  of  Real  Estate  ;  and  that,  as  the  discre- 
tion given  by  the  Settlement  had  not  been  exercised  by  the  Parties  to  whom 
it  was  given,  the  Court  ought  to  exercise  it.  Johnson  v.  Arnold  (a)  \  Cow- 
Uy  V.  Ilartstoiujc  {h'). 

Sir  &u(fdeny  Mr.  Knight,  Mr.  Bm-ge  and  Mr.  Utberdta  for  the  De- 
fendants : 

The  Cases  cited  do  not  apply.  It  was  quite  clear,  in  those  Cases,  that 
the  Testator's  intention  was  that  the  Funds  should  be  laid  out  lu  Lho  pur- 
chase of  Lands  of  Inheritance.  Here  iho  Fucid  uaa  origiually,  Money  ; 
and  there  is  nothing  to  be  tound  in  the  Settlement  that  stamps  it  with  ft 

(a)  1  Ym,  IW.  (6)  4  Dow.  tel. 
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new  character.  It  was  to  be  laid  out  with  the  joint  consent  nnd  approhation 
of  Edward  Davies  and  Kailierine  Farr^  and  not  otherwise,  \n  the  purchase, 
not  of  Lands  of  Inheritance  solelj,  bat  for  long  Terma  of  Years,  or  of 
Copyhold  or  Customary  Tenure  ;  so  that  the  Court  cannot  say  whether  it 
ought  to  be  considered  as  Freeliold,  Copyhold  or  Leasenold  Estate.  Tho 
Fund  was  and  is,  and  might  have  never  ceased  to  be  Personal  Estate.-  In 
Walker  v.  Denne  (y)  the  very  point  was  decided  ;  for  there  The  Lord 
Chancellor  sav?' :  But  I  believe,  in  every  Case  of  that  kind,  all  of  which 
are  very  accurately  and  fully  collected  in  Mr.  l/aA-^rat;*;'*  argument  in  Pul- 
teney  v.  Lord  Darlington,  it  is  a  necessary  circumstance  that,  ^vl;<'re  it  is 
by  Will,  the  Will,  and,  where  by  Contract,  the  Deed  must  decisively  and 
definitely  fix  upon  Money  the  quality  of  Land.  That  is  not  the  present 
Case  ;  for  the  Testator  has  left  it  perfectly  at  large,  whetlier,  in 
[  *689  3  conversion  of  the  Property,  it  should  be  'converted  into  In- 

heritable Property,  or  that  species  of  Landed  Property  that 
woald  be  distributable  as  Personal.**    Van  v.  BamtU  {d). 
The  VicE-CnAXCELLOR : 
Although  this  Cause  has  been  beard  as  a  short  Cause,  I  shall  not  decide  it 
without  further  consideration. 


The  Vice- Chancellor ,  after  statin::  the  Trusts  and  Provisions  of  the  Set- 
tlement, said:  The  Husband  and  Wife  never  haviu;:  consented  to  the  Fund 
bein^  laid  out  in  the  purchase  of  Lands,  the  question  is  whether  it  is  to  bo 
considered  as  Personal  £state,  or  as  being  impressed  with  the  character  of 
Keal  Estate. 

When  the  Cause  was  heard,  several  Cases  were  cited,  and  others  exist; 
but  it  would  be  useless  to  state  them  at  length,  as  they  all  admit  that  what- 
ever a  Fund  naturally  is,  it  must  so  remain,  unless  the  Persons  who  Jiave 
dominion  over  it  impress  upon  it  a  diflerent  character.  In  Johmon  v.  Ar- 
noldy  Lord  Harduncke  thought  that  it  was  the  intention  of  the  Testator  that 
the  quality  of  Keal  Estate  aliould  be  impressed  on  the  >Toney,  and  therefore, 
he  decided  that  it  must  be  taken  as  Real  Estate.  In  Ccrwhy  v.  Uartstonge^ 
The  House  of  Lords  decided  that  the  Money  was  to  be  considered  a^  Keal 
Estate,  because  it  was  evident  that  the  Testator  intended  that,  at  some  time 
or  other}  it  should  be  invested  in  Land  ;  and  that  the  discretion  given  to 

the  Trustees  to  lay  it  out  at  Interest,  wa3  intended  merely  to  en- 
[  '690  ]    able  them  to  lay  it  out,  until  it  could  be  conveniently  'invested 

in  Land.  And,  in  every  other  Case  in  which  the  question  has 
been  whether  the  Property  which  was  the  subject  of  the  Suit,  ought  to  be 

(e)  t  Vet.  'ym,  l?o,  m  18«.  {i\  It  Yet.  lol; 
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coosiikred  as  Beal  or  m  Peraonal  Sst&te,  the  Court  has  ascerteined  tlie  in* 
tcntioD  of  the  Parties  on  that  point,  and  has  decided  aeeordiog}/. 

The  Case  is  free  from  all  doubt ;  beeansc  the  Parties  to  the  Settlement 
have  declared  that  the  1,200^  sbenld  be  laid  out,  wkh  th  Joint  approbalion 
€nd  content  of  the  HuAand  and  Wtftt  and  not  mefttfttC,  in  the  porchaae  of 
Lands  in  Fee  Simple,  or  for  some  long  Term  or  Terms  of  Years  absokte  or 
determinable  on  lives,  or  of  Copyhold  or  Ciiatotnary  Linds  of  Inheritance. 
Therefore,  if  the  Fund  had  ceased  to  be  Mone)-,  the  Court  couM  not  know  whe- 
ther it  ought  to  be  taken  aa  Laud  of  Inheritance,  L  aschoM,  or,  if  taken  as 
Land  of  luheiitance  \\lietlicr  it  ou^ht  to     in  one  mode  of  desLJout  or  another. 

I  am  of  opinion  tha:,  i  j  this  Case,  there  wuj  couverai'Mi,  and  there* 
i'orc  the  Laud  remaiuis  nLiat  it  ^vas. 


*FaZAKB1ILBT  V,  OiLUBRAMO.  [  *69l  ] 

1834  :  29th  Aitnl—DottbU  Forliotis —Satis/action. 

By  a  Marriage  Settlement,  a  Term  of  Years  was  created  for  nusiog  Portioiui  for  yonoger 
Children,  whidi  wen  lo  Test  at  the  usual  periods,  tmt  ware  not  to  be  paid  till  afier  the 
FlsUier's  death.  And  there  were  the  usnal  Clauses  for  Survirorsbip  and  Maintenance,  and 
also  a  Proviso  that  any  advance  of  Mom y,  made  by  tlic  Father  in  hi?  lifcfim*'  io  tlip  Chil- 
dren, shoal d  he  a  Satisfaction,  pro  fnnfo,  of  their  Portions,  aolew  the  father  should,  in  writ 
ing,  direct  the  contrary.  The  Fatlicr  devised  all  his  "EMk  Estates  nol  ia  SeCllement  to  Tms- 
fees  in  trosl  to  sell  and  pay  his  Debts,      and  to  pay  the  Snrplos  eqaally  amongst  all  his 
Chitdmi  (except  his  eldest  Son)  at  the  usanl  times;  and,  if  any  of  them  died  under  21 
IcavinfT  Issa«,  their  Shares  were  to  po  to  their  Issue,  hnt  if  they  left  no  Issup.  then  to  the 
Sarvivors ;  and  the  Wilt  contained  a  Cluu^c  for  the  Advancement  of  the  Children,  but  was 
silent  widi  reapcct  to  the  Frovision  being  a  SatisfiictioR  of  the  Portions.  Tho  eldest  Son 
filed  a  Bill  insisting  that  the  Frovision  bj  tho  Will,  was  intended  to  be  a  Satisfactioa  of  th« 
Portions.   Some  of  tlic  younger  Children  demurred.   The  Court  was  of  opinion  that  tho 
Provt«ton  by  the  W'iU,  nltliou^^h  it  was  to  arise  from  the  Sale  of  Land.<,  and  aItliour;h  the 
Will  contained  no  Ucclaration  on  the  tuhjcct,  might  he  a  Satisfaction  of  the  Portions.  But 
the  Demorrer  was  oTennled,  as  it  could  not  appear,  until  the  Hearing,  whether  there  wonld 
he  any  Toad  that  might  bo  a  Satisfaction. 

Bx  tho  Settlement  on  the  Marriage  of  Thomas  OiUibrand^  Esq.  with 
Marcella  his  Wife,  dated  in  Auguat  1801,  tlie  Moiety  of  the  Manor  of 
Chorley  and  of  ail  tbe  other  Hcreditaiuents  of  or  to  which  Thotmu  QiUi- 
brand  was  seised  or  entitled  for  an  Estate  of  Freehold  or  Inheritance,  aitii- 
ate  in  Chorlei/,  Adlington,  Blackrod^  or  elsewhere  in  the  County  of  L'tn'^as- 
teVj  under  the  Will  of  William  Gillibtand  deceased,  was  liauted  to  the  Use 
of  Thomas  Gillibrand  for  life,  with  remainder  to  Trustees  to  prererve,  &c., 
with  remainder  (subject  to  a  Bei  *  l  irge  of  500^.,  for  the  Jointure  of 
Marcella  GUli^and^  to  certain  other  Trasteeiy  far  500  Yean  to  be  oom* 
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[  *5d2  ]   pnted  from  ihe  decease  of  ThumM  GiUibrand,  with  *reiiuunden 
to  the  first  and  other  Sods  of  the  Maimge,  snceeenTely,  in 

male. 

The  Trusts  of  the  Term  were  for  seenritig  the  Beni^harge,  and,  sahjeci 
thereto,  in  case  there  should  be  one  or  more  Children  of  the  Marriage  other 
than  an  eldest  or  oulj  Son,  to  raise,  after  the  decease  of  Thoma$  CfHU- 
hrand,  or  in  his  lifetime  if  he  should  so  direct,  the  Sums  of  e,000{.  d,000^, 
and  10,000^.  for  the  Portions  of  one,  two,  three  or  more  sneh  Children  re- 
spectivelj,  which  were  to  be  vested  and  transmissible  Interests  in  Sons,  at 
21 ,  and  in  Daughters,  at  that  age  or  on  their  Blarriage,  and  to  be  then  paid 
to  them,  if  Thmat  CfUHbrand  should  be  then  dead,  but  if  not,  then  im- 
mediately  after  his  decease :  And,  if  any  of  (he  younger  Sons  AioM  die 
or  become  an  eldest  Son  or  only  Son  under  21,  or  if  any  of  the  Daughters 
should  die  under  that  age  and  unmarried,  then  their  portions,  as  well  ori^nal 
as  accrued,  were  to  go  to  the  Sunrivors  or  others  of  such  Children,  and  to 
become  vested  in  and  be  paid  to  them  at  the  ages  and  times  aforesaid,  but 
no  such  one,  two,  three  or  more  Children  were  to  be  entailed  to  more  than 
6,000/.,  8,000/.,  and  10,000/.  respectively. 

And  the  Thistees  were  empowered,  after  the  decease  of  Thtnruu  GiUi- 
5ran<l,  or  in  his  lifetime,  if  he  should  so  direct,  to  raise  and  apply  a  Moiety 
of  the  Portions  for  the  advancement  of  the  Children ;  and  also  to  raise,  out 
of  the  Beots  of  the  Settled  Estates,  for  the  Maintenance  and  Education  of 
each  of  the  younger  Children,  such  yearly  Sum  as  Thmoi  CHU&rand 
should,  in  his  lifetime,  direct,  not  oxoeeding  the  Interest  at  Four  per 
Cent,  of  each  Child's  Portion,  and,  in  default  of  such  direction, 
[  *593  ]  then  such  Yeaiiy  Sum,  not  exceeding  such  Biterest,  *as  the  Trus- 
tees should  ttdnk  fit ;  the  said  Yearly  Sums  for  Muntenance,  to 
be  free  from  all  deductions,  and  to  be  raised  and  paid  by  four  equal 
Quarterly  Payments':  and  the  Trustees  were  not  to  Mortgage,  Sell  or  Demise 
any  part  of  tiie  Estates  comprised  in  the  Term,  until  some  of  the  Portions 
should  become  payable. 

It  was  then  ptovided  that,  if  Tkmnai  OiUibrand  should,  in  his  fifetime, 
give  or  advance  to  or  with  any  Child  or  Children  for  whom  a  Portion  or 
Portions  was  or  were  intended  to  be  thereby  provided,  any  Sum  or  Sums  of 
Money,  for  or  towards  his  or  her  preferment  or  advancement  in  the  world, 
tiien  unless  Thomas  GiUibrand  should,  by  eorae  writing  under  his  hand, 
direct  the  contrary,  if  jsuch  advanced  h^uni  or  Sums  should  be  equal  to  tho 
whole  of  the  Portion  or  Portions  of  such  Child  or  Children,  the  same  should 
be  accounted  to  be  in  full  SaLlsraction  oi  lid,  her,  or  their  Portion  or  Por- 
tions ;  but,  if  such  advanced  Sum  or  Sums  should  be  less  than  such  Por- 
tion or  Portions,  then  the  same  should  be  considered  as  part  only  of  his, 
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her  or  their  Portion  or  Portions,  and  so  much  Money  only  should  be  raised, 
under  the  Trusts  of  the  Term,  for  the  Portion  or  Portions  of  the  Child  or 
Children  so  advanced,  as,  ulth  the  Sum  or  Sums  so  to  be  advanced,  would 
complete  the  Sum  intemlcJ  to  be  thereby  provided  for  snch  Child  or  Child- 
ren :  and  tlie  Term  was  to  cease  when  the  Trusts  wcr'^  satisfied. 

Tiiere  was  Issue  of  the  Marriage,  WiUlam  GilUhrand,  and  the  Plaintiff, 
who  afterwards  took  the  name  of  Fazakerlet/,  and  seven  oLh'^r  Children,  five 
of  whom  had  attained  21.  WiUiam  Gillibrarid  died  in  tiis  Father's  life- 
time, and  thereupon  the  Plaintiff  became  the  eldest  Son  of  the  Mar- 
riage. 

*Thom(t^  Gillibrandj  \yho  vras  seised  of  other  Estates  IfC-i  les    [  SU'i  j 
those  comprised  in  the  Settlement,  made  his  Will  dated  the  17th 
of  December  1825,  and  thereby,  after  directing;  nil  his  just  Debts  and 
Funeral  and  Testamentary  Expenses  to  be  paid  out  of  his  Personal  Estate 
except  such  parts  thereof  as  be  might  thereafter  bequeath  as  Heir-looms, 
and  charging  his  Real  Estates  with  the  p  ayment  of  the  deficiency,  directed 
his  Executors  to  allow  bis  Wife,  Marcella^  the  Use  of  all  his  Plate,  and  of 
bis  Library  or  Bookcase,  and  also  all  bis  Books,  for  her  life,  and,  after  her 
decease,  be  directed  tbe  same,  as  also  all  Family  Pictures  to  bo  considered 
and  to  pass,  as  in  the  nature  of  Ueir-loomiy  to  the  eldest  Son  of  his  Family, 
and  80  to  pass  on,  from  time  to  tiTTic,  to  the  Head  of  his  Family  being  Owners 
of  his  Mansion-house  called  Gillibrand  Mall ;  and  he  bequeathed  all  his 
Honschold  Goods  and  Furniture,  Monies,  Securities  for  Money,  Goods, 
Chattels,  Carriages,  Horses  and  Personal  Estate  and  Effects,  of  vhatsoerer 
nature  or  kind  tho  same  might  be,  and  of  which  he  should  die  possessed  or 
entitled  unto  (except  snob  part  thereof  as  might  be  considered  Heir  looms) 
unto  bis  Wife,  her  Ezeentors,  frc.   And  be  gave  all  and  every  bis  Mes- 
snages,  Tenements,  Lands,  Hereditaments,  Ground-rents,  and  all  and  every 
his  real  Estate,  vrere  tbe  same  Freehold,  Copyhold,  Leasehold  or  CustomAr 
ry,  or  of  whatever  tenure  the  same  m!^t  be,  and  wherever  the  sdme  might 
be  situate,  and  all  his  Estate  and  Interest  therein,  and  uihieh  might  n<ft  he 
tul^ect  to  SeUUmenif  or  of  which  be  had  the  power  of  disposing,  unto  cer* 
tain  Trustees,  their  Heirs,  Ezeentors,  Administrators  and  Assigns,  upon 
Trust,  after  (he  expiratian  qftix  calendar  MnUhe  next  after  hie 
deeeaee,  to  sell  the  *same.   And  he  directed  the  Trustees  to   [  *595  ] 
stand  possessed  of  the  Monies  to  arise  from  such  Sale,  in  Trust 
to  discharge,  in  the  first  place,  the  remainder  of  such  of  bis  Debts,  Funeral 
and  Testamentary  Expenses  as  bis  Personal  Estate  (except  as  aforesaid) 
ahould  not  be  sufficient  to  pay,  and  then  to  pay  the  Trust  Monies  equally 
amongst  all  his  Children  then  bom  or  which  might  thereafter  be  bom  (ex- 
cept  htt  eldest  Son,  or  sach  of  bis  Son  or  Sons  as  might  be  the  Owner  or 
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Owners  either  of  the  Gillibrand  or  Fazakerley  Estates)  equally  amon^ 
them,  such  of  them  as  nii^lit  be  Sons  iobe  entitled  to  their  respective  Shares 
At  their  agea  of  21,  and  sucli  of  them  as  might  be  Daughters,  at  tlieir  ajr^^s 
of  21  years,  or  on  their  Marriage;  and,  iu  case  of  the  death  of  any  of  hia 
Children  before  attaining  21  leaving  lawful  Issue,  he  directed  his  Trostees 
to  pay  the  Shares  of  such  Children  equally  amongst  their  Issue  ;  and,  ill 
case  of  the  death  of  any  of  his  Children  under  21  and  without  leaving  anj 
lawful  Issue,  then  he  directed  his  Trusters  to  pay  their  Shares  equally 
amongst  his  surviving  Children  (except  as  aforesaid)  and  the  Issue  of  such 
of  them  as  then  might  be  dead  leaving  Issue  '^^o  take  as  aforesaid.  And 
he  authorized  his  Trustees  (if  they  should  think  fit)  to  advance  the  whole, 
or  any  part  of  the  eipectantor  presumptive  SImres  of  his  said  Children,  to 
them,  or  to  any  other  Person  or  Persons,  for  taoir  Advancement,  in  such 
manner  as  his  Trustees  should  deem  advisable,  although  the  Portions  of  suoh 
Children  should  not  then  have  become  payable  or  vested :  and  he  appoint- 
ed the  Trustees  Executors  of  lils  Will. 

The  Testator  male  a  Codicil,  duly  executed  and  attested,  bearing  date 
the  22d  of  November  1827  ;  and,  thereby,  after  reciting  that 
£  *5d6  ]  he  was  Lord  of  the  Manor  of  *Qhorl^  and  was  Owner  of  cer- 
tain Coal  Mines  and  other  Mines  ann!  ^T'lierals  in  Chorl^  afore- 
said, and  supposing  that  the  general  devise  in  hi  V\  11  of  all  his  Messuages, 
Lands,  &o.  might  not  be  sufficient  to  pass  the  said  Manor,  Coal  Mines,  and 
other  Property  which  he  might  die  possessed  of  end  entitled  unto,  and  to. 
remove  any  doubts  that  might  arise  in  respect  thereof,  he,  gave  and  devised 
his  said  Manor  of  ChorUy  and  Moiety  or  Moieties  and  Parts  and  Shares 
of  the  said  Manor,  and  also  all  Coal  Minos,  and  other  Mines  and  Minerals 
of  every  description,  which  he  was  possessed  of  w  entitled  unto, and  where- 
ever  the  same  might  be  situate,  and  which  war*  not  tn  S^lUmtml^  and  9f 
which  he  had  tht  power  ^  duponngf  to  the  Trustees  named  m  his  WiU, 
their  Ht  irs,  Executors,  &c.,  upon  and  for  tho  aame  Trusta  intents  and  pur- 
poses, and  for  the  benefit  of  the  same  Persona^  and  in  the  aame  manner  as 
he  had,  by  his  Will,  given  all  his  Messuages,  Lands,  &o.,  and  subject  to  the 
Eamc  several  Clauses,  Provisoea  and  Agreements  as  were  mentbned  in  his 
Will :  which  be  thereby  confirmed  in  every  respect. 

The  Testator  died  in  December  1828,  leaving  MareeUa  GiUihrandt  his 
Widow,  and  the  Plaintiff^  bis  ehlest  Son,  and  seven  other  Ohilden  him  sur- 
viving. The  Trustees  and  Executors  having  disclaimed  and  renounced,  the 
Widow  and  the  Rev.  JBiehard  Thon^n  were  appointed  Trustees  in  their 
place,  an4  the  Widow  took  out  Letters  of  Admbistratioii  to  the  Testator 
with  his  WIU,and  OodicU  annexed. 

The  Bill  which  was  filsd  in  Maroh  1834,  sgMnst  ths  Trnatees  of 
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the  Wiil|8ir  George  Qooid  the  lorviving  Trustee  of  the  Term  of 
500  Years,  and  the  younger  'Children  of  the  Marriage,  alleged  [  *d97  } 
that  the  younger  Children  claimed  to  be  entitled  to  the  Proceeds 
of  the  Real  Ketates  devised  by  the  Will,  and  also  to  their  Portions  under 
the  Sctilemeiit;  but  the  Plaintiff  charged  tliat  the  former  were  intended 
to  be  in  Satisfaetioii  ta  SabetitatioOy  or,  at  least,  in  part  Satisfaction  or  {Sub- 
stitution for  the  latter,  and  that  the  younger  Children  viqtc  bound  to  elect 
to  take,  eitJier  under  the  Settlement  or  under  the  Will :  that,  in  February 
18o2,  tho  younger  Children  filed  their  Bill*  against  Sir  Qearge  Qoold  and 
the  Plaintiff  in  this  Suit,  stating  the  Settlement,  but  taking  no  notice  of 
the  Will  and  CodicU,  and  praying  that  tho  Trusts  of  the  Settlement  rela^ 
tive  to  the  Portions,  might  be  carried  into  execution  :  that  tho  PldintifT  was 
advised  that  the  only  question  in  that  Suit,  was  whether  he  should  be  JOS' 
tified  in  paying  the  Portions  of  such  of  the  younger  Children  as  were  then 
Infants,  to  Sir  George  QoM^  but  the  Plaintiff  vas  not  apprized  of  any 
Ques&Mi  as  to  the  Satisfaction  of  the  Portions  provided  by  the  Settlement 
by  the  Portions  g^ven  by  the  Will  and  Codicil,  and,  therefore,  no  such  Ques* 
tion  was  raised  by  his  Answer. 

The  Bill  then  set  fi)rth  the  Decree  in  OUUbrand  Chold,  and  charged 
that  the  younger  Children,  or,  at  least,  such  of  them  as  were  adult,  had,  by 
filing  the  Bill  and  taking  the  Decree  in  that  Cause,  elected  to  take  under 
the  Settlement  and  to  gne  up,  for  the  Plaintiff's  benefit,  the  Portions  pro- 
vided for  them  by  the  Will  and  Codicil,  or,  if  the  Court  should  be  of  opin- 
ion that  they  or  any  of  them  were  not  bovod  by  such  election, 
that  they  ought  to  make  their  election  then,  or,  at  least,  *after  [  *6d6  ] 
the  clear  amount  of  the  Portions  given  to  them  by  tho  Will  and 
Codicil,  shonid  have  been  ascertained,  and  that  they  ought  to  be  declared 
to  be  entitled  to  one  Portion  only ;  and  that  they  ought  net  to  be  permitted 
to  enforce  the  Decree  in  the  original  Salt,  until  a  Decree  had  been  obtained 

in  the  present  Suit. 

The  BUI  prayed  that  it  might  be  declared  that  the  younger  Children  were 

not  entitled  to  the  Portions  under  the  Settlement  and  also  to  the  Portions 

under  the  Will  and  Codicil ;  and  that  it  might  be  declared  that  they  had 

elected  to  take  the  former  and  that  the  Plaintiff  was  entitled  to  the  latter, 

or  that  the  younger  Children,  or  such  of  them  as  should  be  Iteld  not  to  have 

elected,  mi^ht  be  ordered  to  elect ;  and  that  the  Plaintiff  might  be  declared 

to  be  entitled  to  such  of  the  Portions  as  tlicj  should  not  liave  elected,  or 

should  not  elect  to  take  ;  and  that  the  Will  might  be  established  and  the 

Trusts  thereof  performed ;  and  that  the  Real  £state9  which  passed  by  the 

Will  and  CodicU  might  be  sold,  and  that  the  clear  Residue  of  the  Proceeds 

•  Sec  (riiiibrand  v.  OWc/,  anU,  Vol.  3,  pag«  149. 
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thereof,  after  pajing  Buch  of  the  Testator's  Debts  as  were  properly  eharged 
thercoDf  might  be  ascertained. 

The  Testator's  Widow,  Sir  George  Qoold^  and  three  of  the  roanger  Chil- 
dren who  -vvcrc  adult,  demurred,  generally,  to  the  Bill. 

Sir  E.  Sugden  and  Mr.  Pamj^  in  support  of  the  Demarrer. 
In  the  Will  and  Codicil  the  Testator  shows  the  greatest  anxiety  to  dispose 
of  everything  that  he  could  dispose  of.    Having  sufficiently  provided  for 
his  eldest  Son  by  his  SettlcrQcnt,  he  meant,  by  his  Will,  to^re 
[  *o99  ]     'everything  that  he  couUl  dispose  of,  for  the  benefit  of  his  youn- 
ger Children.    By  his  Will  he  directs  that  certain  Articles 
shall  be  considered  as  Heirlooms,  and  he  devises  all  his  Lands  which  might 
not  be  subject  to  Settlement.    So  that,  when  he  made  his  Will,  he  had  his 
Settlement  in  view ;  and,  consequently  he  could  not  intend  that  what 
he  gave  by  bis  Will,  should  be  a  Satisfaction  of  the  Provision  under  die 
Settlement.    The  Provision  by  the  Will,  is  for  all  the  Testator's  younger 
Children ;  the  Provision  by  the  Settlement  is  for  the  younger  Children  of 
the  Marriage  only.   It  is  always  difficult  to  raise  a  Case  of  Satisfaction 
against  a  class  of  Persons ;  but  it  is  still  more  difficult,  if  not  impossible 
where  the  Class  is  not  the  same.    The  Estates  are  not  to  be  sold  until  the 
expiration  of  Six  Months  after  the  Testator's  death.    Under  the  Will,  if  a 
Child,  whether  a  Son  or  a  Daughter,  dies  under  21  leaving  Issue,  the  Issue 
will  take  both  the  surviving  and  original  Shares  of  their  Parent.   By  the 
Settlement,  if  a  Son  dies  under  21  leaving  Issue,  his  Share  will  go  to  his 
surviving  Brothers  and  Sisters.    There  is  no  Maintenance-clause  in  the 
'Will ;  so  that  the  Testator  intended  to  throw  the  Children  on  the  Mainte- 
Dance-clause  in  the  Settlement.    There  is  no  Case  in  which  Land,  or  Land 
devised  to  be  sold,  has  been  held  to  be  a  SatisfiMtioo  of  a  Portion.  Graoe 
Y.  Th»  Sari  of  Salisbury  (a).    In  Rickman  v.  Morgan  (6)  the  Gift  of  a 
Besiduo  was  held  to  be  a  Satisfaction  of  a  Portion ;  but  there  it  was  pro> 
vided,  by  the  Settlement,  that,  if  the  Father  should,  in  his  lifetime,  or  alt 
th»  time  of  hU  death,  give,  to  any  of  his  younger  Children,  Mon- 
[  *600  ]    ey  or  Lands,  for  advancement  *in  Marriage  er  eCftmpue,  the 
Value  thereof  should  be  deducted  from  their  Portiens.  Those 
words  left  the  question  clear  from  all  doiibt.   The  Case  of  Btngough  v. 
Walker  (<?)  was  decided  on  the  evident  intention  of  the  Testator. 
Mr.  Knight  and  Mr.  Spence^  in  support  cf  the  Bill : 
There  is  a  specific  Provision,  in  the  Settlement,  that,  if  the  Father  should 
advance  any  of  his  younger  Children  in  his  lifetime,  such  Advancement 
should  be  a  Satisfaction  of  their  Portions,  unless  tiie  Father,  should,  by  wiit- 

(a)  1  Bro.  C.  C.  425.  (6)  1  Bro.  C.  C  63 ;  2  Bro.  C.  C.  389, 394. 

e)  IS  Vet.  107. 
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kg  under  his  hand,  direct  the  contrarj :  and  it  is  qaite  settled  that  a  Pro- 
Tieion  Will  is  an  AdTaneement  bj  the  Testator  in  his  lifetime.  Ztake  t. 
Leake  (d),  QoeHing  t.  Saverfield  (e).  Where,  as  in  this  Case,  the  Set- 
tlement deelares  that  an  Advancement  shall  be  a  Satisfaction  of  the  Pj>rtion, 
you  hare  not  to  inquire  as  to  the  intentbn  of  the  Party  in  making  the  Ad- 
Tsncement.  The  Testator,  haTmg  the  Settlement  in  his  mind,  did  not  think 
it  neeeasaiy  to  repeat  what  the  Settlement  had  declared. 

[  The  Vie^OkmeeUor : — Where  the  Settlement  deelares  that  an  Advance- 
ment shall  be  a  Satisfaction  unless  the  contrary  is  declared,  and  an  Ad- 
vancement  is  made  without  any  such  Declaration,  the  Court  is  at  liberty  to 
infer,  from  the  Instrument  that  creates  the  Advancement,  that  it  was  not 
intended  to  be  a  Satisfaction.] 

There  is  no  reason  why  Land  directed  to  be  converted  *into  [  *601 1 
Money,  should  not  be  an  Advancement ;  and,  if  it  is  an  Advance- 
ment, it  is  a  Satisfaction.  Leake  v.  Leake  decides  that  an  unascertldned 
Fund  may  be  a  Satisfaction  of  a  Portion.  The  ground  of  the  decision  in 
Twisden  v.  Twi%dm  (/)  was  not  that  the  Fund  was  unascertained,  but 
that  there  was  an  Intestacy.  In  deciding  on  questions  of  Satisfaction, 
slight  ciicuiuatanccs  of  diftcrence  between  the  two  Provisions,  arc  not  to  be 
taken  into  consideration.  The  Testator  uses  the  word  '  i'ortion'  in  hi;3  Will : 
and,  although  the  Provision  by  the  Will  is  not  confined  to  the  Children  of 
the  Marriage,  but  extends  to  all  the  Children  that  the  Testator  might  iiave, 
yet  the  Children  of  the  Maniagc  must  have  been,  at  all  events,  entitle  1  to 
a  Share  of  the  Provisiou  under  the  Will,  and  the  only  effect  of  IcLiiug  iu 
the  Children  of  a  subsequent  Marriage,  would  liave  been  that  the  iihares  of 
the  Children  of  the  lirst  Marriage,  would  have  been  diminished  in  amount. 

Tliis  Case  is  decided  by  Hickman  v.  Moryan,  in  which  all  the  same  diiB- 
culties  were  raised,  as  have  been  raised  in  the  present  Case-  (^). 
The  Vice  Chancellor  : 

It  hardly  can  be  supposed  that  the  Testator,  when  he  made  the  Provision 
by  his  Will,  was  contemplating  the  Children  of  a  subsequent  Marriage,  be- 
cause, by  his  Will,  he  gives  a  Legacy  to  his  Wife. 

I  do  not  Icno^s  iljar  it  over  has  been  decided,  where  Portions  have  been 
provided  fur  younger  Children  as  in  this  Settlement,  and  the 
Father  has,  afterwards,  by  his  'Will,  given  to  thcra  a  Sum  of    [  •602  ] 
Money  to  arise  from  the  sale  of  Real  Estate,  that  that  Provision 
should  not  be  a  Satisfaction  of  the  Portions.    I  see  no  substantial  difference 
between  Money  to  arise  from  the  sale  of  Real  £stat0y  and  from  the  sale  of 

(rf)  10  Vcs.  107.  (0  Maclrl        ;  S.  C,  13  Price,  6»3. 

( /•)  9  Vea.  413.  \g)  Ste  a  Bro.  C.  C.  396. 
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Pergonal  Kstate,  which  raay  include  Chattels  Real  :  ami  it  has  beea  deeided 
that  a  Gift  of  the  Residue  of  Pcrsouai  Estate,  may  be  a  Satisfaction. 

It  wouM  howcrcr  be  premature  to  decide  the  Question,  until  it  has  been 
ascertained  whether  there  is  any  Fund  remainiug  after  payment  of  tlio  Tes- 
tator's Debts,  which  may  be  a  Satisfaction.  It  seems  lomc,  therefore,  Dec> 
essary  that  the  Cause  should  go  oa  to  a  hearing,  aud  the  Ilemurrer  must  he 
over-ruled  (Ji). 


I  '003  ]  *jBNEiN{i  V.  Bkiami. 

1884  :  80th  AytH^IhraeHee.-'EseepHoit  to  BeporL 

Where  ft  Mailer  reports  as  to  matter  not  inferred  to  him,  hu  Report  onght  not  to  be  cxoqrtMl 
to  ;  but  it  oa<;ht  to  he  rrfi  rrt  d  back  to  him  |0  Im  ItVatWML }  and,  mm  if  UmI  U  not  doiM» 
tbe  aawuTanted  finding  will  be  durcjjorilcd. 

When  a  TesUtor  hu  entered  into  a  rolantaiy  CoTenant  to  Pay  an  Atinaltjr,  0ie  Aannitaiit  n 
a  Specialty  Creditor  on  hit  Real  Setatsi,  althoos^  ^  Annai^  dhl  aot  boeome  ia  arrear  tUl 
after  (he  Testator**  death. 

Tbis  was  a  Suit  to  establish  the  Will  of  Jobi  Briant,  who  died  in  1823, 
and  to  carry  the  Tnists  of  it  into  execution. 

By  the  Decree,  The  Mat^  was  directed  to  take  an  Account  of  ilic  Tes- 
tator's Dehts  and  Legacies,  and  of  the  Charges  and  Incumbrances  affecting 
his  Real  Bstates. 

It  appeared  that  the  Testator  was  seised  of  a  Freehold  Estate  siiunte  at 
Maudlm^B  Bentt^  llast  Smitfifield,  3Iiddk^^^  and  of  another  Freehold  Es- 
tate called  the  Berwick  and  Leith  Tr/<a;/ Estate,  both  of  which  lie  devised 
to  his  Wife  and  his  Sons  W.  H.  Bnant  and  C.  Brhn(,  and  W.  Hack.  It 
also  appeared  that,  some  years  before  his  death,  he  had  voluntarily  granted 
to  each  of  his  Sons-in-Law,  the  Plaintiff  J.  It.  Jenkins  and  the  DcRndaaL 
Jeremah  MfMUMf  an  Annuity  of  100/.,  issuing  out  of  his  ^laudlins  lunU 
Iblates;  and  that  he  bad  entered  into  Coveiiuuis  Avith  them  for  pavinent  of 
their  respective  Annuities.  The  Maudlm'9  Rents  Estate  had  been  j  urehas- 
ed  hj  the  Catherine  Bocks  Compff)  and  the  Purchase-money  was  paid 
into  the  Court  of  Exchequer,  under  tiic  Act  of  Parliament  for  making  those 
Docks*  The  Annuities  did  not  become  in  arrear  until  some  time  after  the 
Testator's  death. 

[  •604  ]       The  Master  reported  that  the  Annuities  and  the  'Arrears  there- 
of, were  charges  on  the  Proceeds  of  the  Maudlin  8  Bents  Es- 

{h\  Sea  AMyp  T.  Mdn^fidd,  aiift,  688. 
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tfttes,  and  that  Jenkins  and  Evans  won  11  be  Sj  ccialty  Creditors,  by  Cove- 
fioilt,  upon  the  Berwick  and  Leith  Wharf  Estaio.  lor  an  (K  llciency  of  the 
Proceeds  of  the  Maudlin's  RentB  Estate  to  sccuie  L.io  Aaauities  and  tho 
Arrears  and  future  Payments  thereof. 

The  Defendant  Manj  Briant,  the  Tcstat  I's  Widow,  excepted  to  the  Re- 
port, insisting  that  The  Master  ougiit  not  to  have  certified  that  Evans  aiid 
Jenkins  were  and  would  ho  Specialty  Creditors  of  ihc  Testator ;  and,  if  he 
ought  to  hare  certified  that  titcy  were  and  would  be  SpeciaUy  Creditors, 
that  he  ought  not  to  l.avc  certified  that  they  were  and  would  bo  Specialty 
Creditors,  by  Covenant,  upon  the  Berwick  and  Leith  Wharf  Edtate. 

The  Solicitor- General  and  Mr.  O.  Andirdon^  in  support  of  the  Exception, 
contended,  First:  that  the  Annuitants  could  not  be  Specialty  Creditors  of 
the  Testator,  as  noiUing  was  due  to  th<  in  at  the  Testator's  death.  Wil9<m 
V,  Knubieij  {a).  Secondly:  that  Tiio  J-itisfer  had  found  that  the  Aaoui- 
tanfs  were  Specialty  Creditors  whose  Debts  affected  a  particular  E«UUe  of 
the  Teatator,  ag  to  which  no  Inquiry  was  directed  by  the  Decree. 

Mr.  GarraU  and  Mr.  Tamlijn  also  appeared  to  support  the  Exception  ; 
but  the  Court  refused  to  hear  them,  as  their  Client  bad  not  excepted  to  the 
Report. 

*6ir  E.  Sugden,  Mr.  Ktught,  Mr.  Eoe  and  Mr.  Canipbell,    [  *90S  ] 

in  support  of  the  Report : 
WiUoii  V.  Knubley  has  nothing  to  do  with  Uiis  Case.  There,  it  was  de- 
cided  that  an  Action  of  Debt  could  not  be  maintained  on  a  Covenant  for 
Title,  as  Damages  only  could  be  recovered  for  a  Breach  of  the  Covcnar^t. 
There  is  no  doubt  that  an  Action  of  Debt  may  be  maintained  on  a  Covenant 
to  pay  a  certain  Sum  or  a  Sum  the  Amount  of  which  may  be  ascertained. 
The  obligation  existed  at  the  Testator's  death,  though  nothing  was  then  due. 
As  soon  as  any  thing  bcoamo  duo,  it  was  a  Specialty  Debt.  The  Covenant 
in  this  Case  precisely  resembles  a  Bond,  which,  though  not  due  at  the  Tes- 
tator's death,  the  Heir  or  Devisee  is  bound  to  pay  soon  as  it  becomes  due. 
Bac.  Ab.  Debt.  Com.  Dig.  Debt  (A.  4.}  W %Uon  v.  ^e,  (b) :  Tanner  ?. 
Bi^ne  (c)  ;  Jeudunne  v.  Agate  (d). 

The  VrCE-CHANCELLOR  : 

It  is  laid  down,  in  one  of  Lord  Bacon  s  Orders  (e),  that  if  a  Master  re- 
ports as  to  a  matter  whicli  is  not  referred  to  him,  his  Report,  so  far  as  it  re- 
lates to  that  matter,  is  to  be  treated  as  a  nullity.  In  such  a  Case,  however, 
the  proper  course  is  not  to  except  to  the  Report ;  but,  before  it  is  confirmed, 
to  apply  to  the  Court  that  it  may  be  referred  back  to  The  Mafter  to  review 
his  Roport.   But  if  no  such  Applicadon  should  be  made,  and  the  Report 
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abottld  be  confirmed,  the  Court  would  pay  no  attention  to  it»  except  ao  iStr 

as  it  was  warranted  bj  tbe  JDecree. 
[  *606  ]  *Here  Tbe  Master  was  diiected  to  take  an  aceoimt  of  the  Tee- 
tator^e  Debts  ;  bat  be  was  not  directed  to  inqoiie  whether  tbera 
were  any  Specialty  Debts  affecting  any  particular  Estate :  and,  instead 
of  findbg,  merely,  that  these  Annaitants  were  Speeialty  Ciediton,  he  has 
reported  that  they  have  a  Lien  on  aparticalar  Estate. 

The  Miuier  was  right  in  reporting  that  tbe  Annuitants  were  Specialty 
Creditors ;  bat  he  had  no  authority  to  find  that  thmr  Anunities  were  Char- 
gee  on  any  particular  Estate.  It  was,  however,  irregular  to  except  to  his 
Beport  on  that  acoount :  and,  therefore,  on  both  grounds,  the  exeeptico  must 
be  07e^mled. 


The  Cause  now  came  on  to  be  heard  for  further  DEreotioiia. 

The  Question  was  whether,  under  the  Statute  of  Eranduleat  Devices 
(/ )  The  Bermdk  and  JLeUk  Whmf  Estate,  was  ehargeable,  in  the  hands 
of  the  Devisees,  with  the  deficiency  <^  the  Proceeds  of  the  JfdnuUiJi'e  JZmts 
Estate,  to  answer  the  Arrears  of  the  Annuities. 

Mr.  Jacob  and  Mr.  Oaim^pMl^  for  the  Plabtiflb,  said  that  the  Covenants 
entered  into  by  the  Testator,  were  for  payment  of  certain  ascertained  Sums 
of  Money,  and,  therefore,  they  constituted  a  Debt  agmnst  the  Testator*s 
Beal  Assets,  whether  devised  or  not. 

Mr.  WtgramvaA.VLt.  0,  Aaiditrdn^  for  the  Defendant,  Bin.  BriatU: 
[  *607  ]  *The  Annmtiee  are  Charges  on  the  ifinuOm's  BewU  Estate 
alone,  and  not  on  the  Berwuik  and  Lmth  WJuuf  Estate,  which 
is  devised  away.  The  Covenants  were  voluntary,  and  were  entered  into 
not  for  the  payment  of  gross  Sums,  but  of  Sums,  de  anno  m  annum  ;  and 
there  were  no  Arrears  at  the  Testator's  death.  The  Testator  £ed  before 
the  passing  of  the  late  Act  (jg)  which,  for  the  first  time,  rendered  Devises 
of  real  Estates  void  as  against  Covenantees.  Wtl»on  v.  EnM^QC) ;  Xo- 
ifios  V.  WfigiA  (0 1  Farley  v.  Briant  (k). 

Mr.  Buekmrih,  Mr.  Chopety  Mr.  Tandifn^  Mr.  JamM  Parhtr^  and  Mr. 
Miudedl  appeared  for  the  other  Defondants. 

Mr.  Jacob f  in  reply : 

In  Mnrant  v.  Oouu^  (I)  the  Annuity  was  not  in  Arrear  at  the  deatii  of 
the  Devisor ;  but  it  was  dedded  that  the  Devisee,  if  he  had  been  a  Devisee 
in  Fee,  would  have  been  liable  to  pay  the  Annuity  ao  long  as  it  lasted :  as, 
however,  the  Estate  was  devised  to  him  during  the  In&noy  only  of  the  Tes^ 

(/)  8  W.  &  M.  chtp.  14.         (7)  11  Qco.  4  4 1  WUL  4.e.  47.      (A)  7  East,  128. 
(t*)  S  Ujl  *  Kan,  7iS.       <&)  SN«r. aifnuLia  <0  7  A.  AC* SOS. 
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tator's  Son,  it  was  held  that  he  was  liable  to  pay  the  Annuity  dimug  the 
period  only  for  which  he  had  the  XiSUid. 
The  Vice-Chancellor  : 
The  Question  comes  to  this  ;  whether  a  Person  who  Coyenants  to  pay  a  spe- 
cific 6um  of  Money,  de  anno  in  annum,  is  not  liable  to  an  Action  of  Debt. 
The  reason  of  the  decision  in  Wiiuan  v.  Knuhley,  was  that  the 
•3d  W.  (S^  M.  c.  14,  in  the  3d  Section,  speaks  of  an  Action  of   [  "608  ] 
Debt.    Tliere  the  Covenant  was  contingent,  and  unascertained 
Damages  only  could  bo  recovered  for  a  Breach  of  it.    Here  the  Covenanta 
are  absolute,  and  the  Sums  to  be  recovered  are  certain.    Declare  that  the 
Berivick  and  Leith  Wharf  Estate  is  chargeable  with  tiie  Arrears  of  the 
Annuities,  in  tiie  hands  of  the  Devisees. 


EWXNfl  V.  OSBALDZSTOir. 

18S4 :  Ist  Mny. — Production  of  Documentt. — Defendant. 

If  a  Defendant  makes  Statements  in  his  Answer  safficicnt  to  shove  that  he  hm  incurred  Penal- 
ties,  he  caanot  refuse  to  prodaoe  Documents  refiezred  to  in  it,  oa  the  grouud  that  thej  affbrd 
Evidence  of  Us  being  snbject  to  ftbn  Penalties. 

Tug  Bill  was  filed  to  haye  the  Accounts  taken  of  a  Partnership,  between 
the  Plaintiff  and  the  Defendant,  in  the  Surrey  TJuatre,  The  Dcfenco 
made  by  the  Answer,  was  that  the  Partnership  Budness  was  illegal.  The 
Defendant,  however,  did  not  refuse  to  answer  any  of  the  Allegations  in  the 
Bill,  but  stated  circumstances  sufScient  to  show  ^at  the  Parties  had  incurred 
the  Penalties  imposed  by  10  Geo.  2,  c.  28. 

The  Plaintiff  now  moved  that  the  Defendant  might  be  ordered  to  prodw 
certain  Books  and  other  Documents  referred  to  in  the  Answer. 

The  Motion  was  resisted  on  the  ground  that  the  Court  would  not  compel  i 
Defendant  to  make  a  Discover/  which  would  subject  him  to  Pe- 
nalties. 

*Sir  JS,  Sugden  and  Mr.  Stuart,  in  support  of  the  Motion,  cited  [  *609  ] 
Grcrn  v  Weaver  (a)  ;  Ncuh  v.  AtA  (5). 

Mr.  Beamei^  and  'Sir.  CarpetUery  for  the  Defendant,  referred  to  J^elme 
Newton  (<?)  ;  The  King  v.  Qlosiop  (d")  ;  The  King     Neville  («). 

The  Vice-Chancellor  said  that  this  Case  did  not  come  within  the  principle 
of  Nelms  y.  Newton;  for,  there,  the  Defendant  had  insisted  that  he  ought 
not  to  be  compelled  to  Answer  as  to  the  alleged  Partnership ;  bat,  in  this 

(a)  JiRt*^  YoL  I,  404.        (6)  1  £d«ii,  378.         (e)  2  Toon.  &  Jerr.  1S6,  Nol*> 
(4)  4BMn.*Ald.SlS.      («)  l]len.4AdoL4tS. 
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Om0,  the  Defendant  had  made  admissions  in  his  Answer,  which  deirij 
■homd  that  he  had  incurred  the  Penalties  of  the  Act,  and,  OODseqoMifif » 
ifaai  be  oould  not  be  damnified  bjr  a  ]irodactioii  of  the  Documents. 

Motion  yantodi 


[  *610  ]  *PaLMEB  v.  LfiYCESTfiO,  BOOIH  ASD  OXHEBS. 

1S34 :  6th  Maj. — Practice. — Caute  and  Cross  Cause. 

AiledaBIIlacaliiit  J9l  ivUehB.  uuipeNd,  and  tfaeaffled  aCrMsBfll  aKtint  ^l*— il.not 
hmTing  smwwod  the  Cross  Bill,  B.  issned  an  Attachment  Agafaitt  him,  bat  \ras  wnUt  to 

serre  It,  as  Jl.  was  resident  abroad.   A.  proceeded  to  examine  Witnesses  in  his  Caase. 
The  Court  on  the  Application  of  B.  ordered  Fubltcation  not  to  pass  in  A,*$  Suit,  nntil  he 
dnaM  lum  pot  hi  his  Ahmnt  and  ebucd  hb  GoitmpC  in      Suit,  and  tin  CovfcdioDld 
oid«r  FRUicatkm  to  pass. 

On  the  -1st  of  January  1833,  JamcH  Booth,  on  behalf  of  himself  and 
the  other  Creditors  of  Sir  John  Palmer,  deceased,  filed  a  Bill  against  Balph 
Ler/cester  and  others,  for  the  purpose,  amongst  other  things,  of  hnving  the 
Produce  of  certain  Property,  called  The  Hanway  Street  Property,  applied 
in  discharge  of  the  Incumbrances  affecting  the  same. 

On  the  13th  March  1833,  the  Plaintiff,  Sir  Wm.  Palmer,  Bod  the  liiU  in 
this  Cause,  to  rstabhsh  his  right  to  the  same  Property  and  the  Accumula- 
tions thereof,  and  to  hare  the  Produce  applied  in  dischargiBg  the  Incum- 
hrances  thereon. 

Booth  and  the  other  Defendants  filed  their  Answers  to  Sir  Wm,  Palmer^B 
Bill,  in  July  1833  ;  and  those  Answers  were  not  excepted  to. 

On  the  6th  of  November  1833,  Booth  amended  his  Bill  by  making  Sir 
William  Palmer,  (who  was  the  Heir-at-Law  of  Sir  John  Palmer'),  a  De- 
fendant. Sir  Wm.  Palmer  took  out  all  the  Orders  for  time  to  Answer  that 
Bill.  The  last  Order  expired  on  tlie  14th  of  February  1834 ;  and,  then, 
Booth's  Solicitor,  at  the  request  of  Sir  Wm.  Palmer's  Solicitor,  allowed  Sir 
William  additional  time  for  putting  in  his  Answer.  That  time  having  expir- 
ed without  the  Answer  being  filed,  Bor.th,  on  the  loth  of  April  1834,  issued 

an  Attachment  against  Sir  fVilUam,  but  was  unable  to  execute 
£         ]    it  owing  to  Sir  irdliam  being  resident  abroad.    On  the  'Sth 

of  March  1834,  Sir  William  replied  to  his  Cause,  and,  shortly 
afterwards,  served  SubpoeQas  to  rejoin ;  and  he  was  proceeding  to  examino 
\uB  Witnesses. 

Booth  now  moved  that  Sir  Wm.  Palmer  might  be  restrained  from  all 
further  Prooeedings  in  kia  Cause,  until  ho  should  have  put  in  his  Answer 
and  cleared  bis  Contempt  in  Booth' t  Bnit:  or  that  PobUcation  might  not 
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pass  in  Sir  WillianCi  Cause,  until  he  should  have  put  in  his  Anawerand 
cleared  bis  Contempt,  and  the  Court  shoald  order  Publication  to  pan. 
Sir     Sugden  and  Mr.  Wakefield  in  support  of  the  Motion : 
The  SclicifofQ-entral  and  Mr.  Lovat  for  Sir  WUliam  Palmer, 
Sir  ffiUiam  was  not  made  a  Party  to  B0M9  Suit  until  Xovember  IdSd; 
and,tlicrefore,  Booth  never  had  a  right  to  compel  Sir  William  to  answer 
bis  Bill,  before  he  answeied  Sir  WiXUanCi  Bill ;  and,  if  Booth  ever  bad 
an  J  such  right,  be  loet  it  by  amtading  bia  Bill.   Noh  t.  JSjji^  (a). 
Sir  jB.  Sugden  in  reply : 

NoU  T.  King  doea  not  toaeb  this  Case.  It  decides,  merely,  tbat  a  Plain- 
tiff i&  an  original  Canae,  bj  amending  his  Bill,  loses  his  right  to  compel  an  An- 
swer to  it  before  he  answers  the  Cron  Bill.  Booth  has  answerd  Sir  Wil- 
liam^ s  Bill ;  but  Sir  WiUiam  is  going  on  to  pabUcation  in  bia  own  Sait» 
before  he  has  nnswered  Booth* 8  Bill. 

It  is  admitted,  by  the  Affidavit  made  by  Sir  *  Wimam'$  (  *612  ] 
Solicitor,  that  both  Snita  are  for  the  same  object.  Booth  c^imot 
azamine  bia  Witnesses  properly,  without  having  Sir  William  Palmer'' s  An- 
swer and  a  production  of  Documents  in  bis  possession  :  bnt  Sir  Williain  ia 
examining  his  Witnesses  with  tbe  advantage  of  the  Discovery  wbiob  be  baa 
bad  from  Booth, 

Besides,  he  was  allowed  further  time  to  pnt  in  bia  Answer,  by  wbiob 
Booth*9  Suit  was  delayed :  he  did  not,  however,  keep  bia  engfigemont. 
Tbat  ground  is,  of  itself,  coneiusive* 

The  VlCE-CUANOELLOR  : 

Sir  mUiam  PaHmtr  filed  his  Bill  on  the  13th  of  March  1833.  The  last 
Answer  in  tliat  Cause  was  filed  in  July  1833.  Long  before  the  time  for 
{Missing  Publication  arrived.  Mr.  Booth  filed  his  Cross  Bill  against  Sir  WU" 
Uam  Palmer^  by  amending  his  Bill.  This  was  done  on  the  Gth  of  Novem- 
ber 1833.  Up  to  tbia  time  Publication  has  not  passed  in  the  original  Cause ; 
and  tbe  Discovery  is  not  wanted  for  eontirueting  the  Defence  in  the  original 
Cause ;  but  it  may  be  material  for  iupporttng  the  Defence  in  the  original 
Cause.  It  would  be  strange  to  say  that  Sir  William  Palmtr  is  to  go  no 
with  hid  Suit,  at  the  same  time  that  be  withholds  bia  Answer  from  tbe 
Plain-tiff  in  the  Cross  Cause. 

Order  mgde  according  to  tbe  second  alternative  oC  tbo  27otice  of  Motion. 

(a)  a  Madd.  m. 
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£  •613  ]  •Berkeley  v,  Swinburne. 

1884:  id  Utf^Wm^Omarwtim.'-MoiitmMe*. 

A  Testator  gave  his  ResIJuary  Estate  to  Trustees,  in  Tmst  for  his  Sister's  yonnger  ChildxM 
equallj,  and  to  vest  in  liicm  at  the  usaal  periods  ;  and  he  directed  his  Trustees,  daring  &0 
Minorities  of  the  Children,  to  pay  the  Interest  of  their  Shares,  to  his  Sisters  or  to  the  Guar 
dUuu  of  the  Children,  to  be  q^pUed  for  tiieir  H elnteiieiioe  end  BdaeMwn.  Held  A»t  iht 
sisters  were  eatitlsd  lo  leodve  tfie  InlBneft  of  their  Chfldfeii^  BluMe  imng  dw  HiaodtiCe 
of  their  Children. 

Paul  Fraxcis  Benfield,  Esq.,  by  lils  Will,  tlatc  1  tlio  21st  of  April 
1827,  gave  his  Resiiluary  Real  and  Peronnl  Estate  iu  Trust  co  sell  and  con- 
vert the  same  into  Money,  and  to  invest  the  Proceeds  in  the  usual  Securi- 
tics  in  their  own  names:  and  ho  direoti'l  his  TrusLccs  to  stan  1  possessed  of 
the  Trust-Funds,  in  Trust  for  bis  Mother,  for  her  life,  and,  after  her  de- 
cease, in  Trust  for  all  the  Children  (if  tliere  should  be  more  than  one)  of 
hia  bisters  Henrietta  Sophia^  tho  Wife  of  Robert  Berkeley^  Esq..  arid  Caro- 
line Martha^  the  Wife  of  Grantley  Berkeley^  Esq.  (exclusive  of  an  eldest 
or  only  Son),  or,  if  there  should  be  no  Son  of  either  of  his  Sisters,  exclu- 
sive of  an  only  Daughter  of  either  of  them,  to  tako  in  equal  Sliares,  as  Ten- 
ants in  Common,  absolutely,  and  to  be  vested  Interests  in  Sons  at  21  and  in- 
Daughters  at  that  ago  or  Marriage:  and,  in  case  any  of  thic  said  Children 
should  die  without  having  attained  Vested  Interests,  then  in  Trust  for  tlio 
others  of  them  ;  or,  in  case  there  should  be,  originally,  only  one  Child  of 
his  Sisters  besides  an  eldest  or  only  Son  of  each  of  them,  or  bciildcs  an  eld- 
est or  only  Son  of  one  of  them  and  an  only  I)aua'hter  of  tho  other  of  tlicm, 
then  in  Trust  for  such  only  Child  absolutely  :  ImL  in  case  there  should  bo  no 
Child  who  should  attain  a  Vested  Interest  undor  the  ^Frusts  aforesaid,  then 
in  Trust  for  the  only  Son  or  only  Daughter  of  his  sister,  ILnrteUa  Sophia, 
and  the  only  Son  or  only  Daughter  of  his  Sister,  Caroline  Martha,  Ten- 
ants in  Common,  absolutely  :  but  in  case  there  should  be  no  Son  or  Daugh- 
ter of  citlier  of  his  Sisteri<  who  should  attain  a  Vested  Interest 
[•  614  ]    in  the  Trust  Funds, 'then  in  Trust  for  the  only  Child  of  tho  other 
of  liis  fciatera  ahsolutely  :  and  in  case  there  should  not  be  any 
Child  of  either  of  his  Sisters  who  should  attain  a  Vested  Interest,  then  in 
Trust  for  his  Next  of  Kin. 

"Provided  always  that  it  shall  be  lawful  fur  the  Trustees  or  Trustee  for 
the  time  being  of  this  my  Will,  daring  tho  life  of  my  said  Mother  with  her 
consent,  and,  after  her  decease,  at  tho  request  of  my  said  Sisters  respective- 
ly, or  of  the  respectivo  Guardians  for  the  time  being  of  the  Child  or  Chil- 
dren of  my  said  Sisters  respectively,  in  case  my  said  Sisters  shall  respec- 
tiTelj  ha?e  departed  this  life,  to  apply,  settle  or  appropriate  the  whole  or 
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toy  part  of  the  prineipal  Tmt-MoDies  to  which,  under  the  Trusts  hereiahe. 
fore  eontiined,  such  Child  or  Children  respectively  shall  be  entitled,  for  or 
towards  the  Advaneement  in  the  world  or  oiherwisA  £>r  the  Benefit  of  soeh 
Child  or  Children  respectively,  either  by  way  of  Marriage  PortioD  or  in  any 
other  manner,  with  and  under  sueh  Conditions  and  Bestriotions,  or  without 
any  Condition  or  Restrietion  as,  to  my  said  Sisters  respectively  or  the  said 
Guardians  respeotively,  shall  seem  expedient,  notwithstanding  such  Child  or 
Children  respectively,  being  Son  or  Sons,  shall  not  hare  attained  the  age  of 
21  Tears,  or,  being  a  Daughter  or  Daughters,  shall  not  have  attained  that 
ag^  or  have  been  married." 

**  Provided  also  that,  in  case,  at  the  death  of  my  said  Mother,  any  Child 
or  CSuldren  of  my  said  Sisters  respectively  who,  under  tlic  Trusts  hereinbe- 
fore contained,  may  be  entitled  to  any  Vested  or  Presumptive  iSharo  or 
Shares  of  the  said  Trust-Monies,  &c  ,  shall  not.  being  a  Son  or 
Sons,  have  attained  tlic  age  of  ill  'Years,  or,  being  a  Daughter  [  *615  ] 
or  Daughters,  have  attaiiied  that  age  or  have  been  married,  then 
the  Trustees  or  Trustee  for  tho  time  being  of  this  my  Will,  shall  place  out 
or  cciuinue  at  Interest  on  the  Security  or  Securities  aforesaid,  and,  from 
time  to  time,  call  in  and  replace  out  the  Share  or  Shares  of  such  Child  or 
Children  respectively,  and  pay  Ote  Dividends ^  Interest  and  Produce  o  f  ths 
Share  of  each  mch  Child  or  Children  respectively,  being  a  Son  or  Sous, 
during  his  Minurity,  or,  being  a  Daughter  or  Daughters,  during  her  Minori- 
ty and  Discoverture,  unto  my  $aid  SUter»  respectively ;  or,  in  case  of  Oieir 
deaths  respectively^  unto  Ote  Guardians  for  the  time  being  of  such  Child  or 
Children  respeetiveh^  to  he  applied  in  and  towards  the  Maintenance  and 
£ducatimi  of  such  Child  or  Ohiidren  respectively  or  othertoite  for  their 
tpective  Use  and  Benefit.*'* 

Tho  Testator  died  in  May  1828,  aii  l  his  Mother  died  in  August  following. 
Henrietta  Sophia  Berkeley  had  nine  infant  Children,  four  of  whom  were 
bom  before  the  Testator's  death :  and  Caroline  Martha  Berkeley  had  Two 
Infant  Children,  both  oC  whom  were  bom  before  that  event.  The  Suit  was 
instituted  by  their  Younger  Children  bom  before  the  Testator's  death,  pray, 
ing  that  the  Will  might  be  established  and  the  Trusts  performed.  The 
question  was  whether,  under  the  Will,  the  Testator's  Sisters  were  entitled  to 
receive  the  Income  of  the  Younger  Children's  Shares  of  the  Tn]St>FundSy 
notwithstanding  their  Fathers  might  be  of  abili^  to  maintain  them. 
Mr.  BofUw  for  the  Pluntifis : 

A  Father,  if  he  ia  able,  is  bound  to  maintain  his  children,  notwithataoding 
a  Fund  may  be  provided  for  their  Maintenance. 

*InAm2iyT.  <»lisri  (a)  tlw  Testatrix  [  *616  ] 

(0)  Ji0.aM. 
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1834.— Berkeley  Swiuburae. 

sidne  of  the  Monies  mmg  from  her  Estate  and  EHeots,  which  sho  hid 
before  directed  to  be  paid  over  to  her  Kiece»  shoold  be  laid  out  sod 
eipended  by  the  Niece,  at  her  discretion,  for  or  towards  the  Edneatioa  of 
her  Sod,  and  that  she  dionld  not  be  liable  to  account  for  the  appfioation  of 
it:  and  the  Court  held  that  she  was  entitled  to  the  lestdue,  subject  to  the 
applicatioa  of  so  much  as  the  Coart  might  think  fit,  to  the  Edncatioii  of  her 
Son.  In  Sdmmond  w,  Heame  (6)  a  Sum  of  Stcek  wss  i^veu  to  a  Trustee, 
in  Trust  to  pay  the  Dividends  Into  the  hands  of  the  Testator's  Niece,  for 
the  Maintenance  of  her  children.  The  Niece  had  no  children,  which  must 
have  been  known  to  the  Testator,  her  Uncle.  And  the  Court  held  that  the 
children  were  not  direct  objects  of  bounty,  but  onlj  the  oecaaion  of  bountjr 
to  the  Niece.  Both  those  esses  were  decided  on  the  partisnlar  ezpresrious 
used  in  the  Wills  on  which  they  arose :  and  all  that  JSKmursimI  v.  Sum$ 
decided,  was  that,  so  loog  as  there  was  no  oluld,  the  Testator*s  Niece  was 
entitled  to  receive  the  Dividends  of  the  Stock  for  her  own  Benefit.  £Dmps 
the  Testator  has  created  a  Fund  fbr  the  Msmtenance  of  the  eUIdien,  and 
has  directed  it  to  he  applied  for  that  purpose  by  a  particular  perssD.  Tha 
Mother  and  the  Gusidjan  are  nentioaed  in  the  ssbm  sanlsnce.  In  ease  tha 
Mother  dies,  is  the  Guardian  to  ructtve  and  spend  the  Interest  of  the  chU* 
dren's  Shares  ? 

Sir  W,  Bhmi,  Sir  Sugden,  Mr.  Swanst&n,  Mr.  MtUhewM,  Mr.  Jkm- 
idly  Mr.  Lmmde*,  Mr.  Kindertleyy  Mr.  Wigram^  Mr.  Fole^  and  Mr.  Winr 

UrboUom,  appeared  for  the  different  Defendants. 
[  *617  ]       *But  the  Yics-Ghancbllob,  without  hearing  them,  said  : 

I  think  that,  notwithstanding  the  Testator  has  mentioned  the 
Gaardians  in  their  official  capacity,  he  has  used  language  which  shows  that 
he  intended  to  give  his  Sister  a  beneficial  Interest  in  the  Income  of  their 
Children's  Shares  of  bis  Besiduary  Estate,  during  the  Miuorities  oi^  tiio 
Children. 

Tlic  Decree  declared  that,  according  to  tlic  true  construction  of  the  Will, 
tlio  Defendants  Henrietta  Sophia  Berkdey  and  Caroline  Martha  Berkeley^ 
were  respectively  entitled  to  receive  the  Interest  arising  from  the  Shares  of 
their  rcspecuve  younger  Children,  of  and  in  tlie  Testator's  Residuary  Es- 
tate, daring  their  Minorities  respectively  ;  but  without  prejudice  to  the  ques- 
tion ad  to  what  Children  might  be  ultimately  entitled  to  share  in  the  Testis 
tor's  Eesidtiary  Estate. 

(6)  iSwaattSS. 
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1884— Lindin  t,  Alktt. 


liiioi>£s  V.  Warburton. 

1834:  S6tll  Maj.^Pleading.—PMiu. 

A  Bill htMimmM^  beomie the  LigmteM of  •  Totator.  join  Willi  Us  EMeMor, ia Mlag 
totmJMHiM  to  lib  BiMile. 

MOSBS  Bhodbs,  hy  hia  Will,  gave  all  bis  Estate  and  Effects  to  his 
Nephews  and  Nieces  liy'in^  at  his  death,  and  appointed  Q-torge  HhocUt  and 
John  TiJtode»  since  deceased,  two  of  his  Nephews,  his  Executors. 

The  Bill  was  filed  by  George  Rhodes  and  the  other  surviving  Nephews 
and  Nieces  of  Moses  Rhodes,  and  by  the  Personal  Representative  of  bis 
deceased  Nephews  and  Nieces  living  at  his  death,  against  Thonuu 
Warburton,  alleging  a  Partnership  to  have  subsisted  •between  [  *618  ] 
the  Defendant  and  Moses  Rhodes  ;  and  praying  that  the  Affiiirs 
of  the  Partnership  raiglit  be  wound  up,  and  that  the  Amount  of  the  Share 
and  Interest  of  JMoses  Rhodes  therein  and  in  the  Profits  thereofi  might  be 
ascertained  and  paid  to  George  BhodeSy  as  the  surviving  Executor  of  Mou% 
Rhodes^  for  the  Benefit  of  himself  and  the  other  Plainti&. 

The  Defendant  pnt  in  a  general  Pemnrrer. 
Mr.  Mmght  and  Mr.  WrighA^  in  snppoit  of  the  Demurrer: 

The  Exeontor  lepresenia  both  the  Le^  and  Beneficial  Ownershtp  of  tha 
Testator^s  Property.  Nm  wmMt  that  any  part  of  the  Testatof^s  Property, 
will  come  to  his  Legatees ;  for  his  Creditors  are  to  be  first  satiBfied.  Th» 
Bole  is  that  a  Iiegittee  or  Creditor  cannot  ane  for  a  Debt  dne  to  the  deeeai* 
ed,  nnleas  there  is  eoUnsion  between  the  Exeontor  and  the  Pirty  sned.  Be- 
aideS)  m  the  course  of  the  Cause,  we  shall  be  nhder  the  necessity  of  examp 
ining  some  of  the  Co-Plaiatiflii  as  Witnesses. 
-  Sir  E,  Sftgden  and  Mr.  Stuarty  appeared  in  support  of  the  BUI. 

But  the  Ytci-CsANCBLLOB,  without  hearing  them,  said : 

Legatees  cannot  file  a  BSll  against  a  Debtor  to  their  Testator^s  Estate,  un* 
less  there  is  coUnsion  between  the  Executor  and  the  Debtor.  But,  if  (be 
Executor  chooeea  to  make  the  Legatees  Co>Plaintilb  with  him,  I  do  n^l 
think  that  that  saperfloity  renders  the  Record  nvt  tastainable.  Penm  aM 
brought  here  who  are  not  necessary  Parte  to  the  Suit ;  but  it 
is  not  so  injurious  as  to  make  the  BiQ  *not  mistilnable :  it  is  not  {  *619  ] 
an  ObjectiQn  that  a  Defendant  can  take. 

DsmuiMr  OMMuIs^ 
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inti   T^nitwi  T.  Allaii, 


Lanpass  v.  Allen. 

1804 :  29th  USij,—Fractic€.—CoiUempt. 

Aff  Att'»r>'IIWItitlw4  ifmf4  *  yWifhtMUnt  far  —it  ei  Anawr.   Tlw  AsMIIW  iftat* 

wards  filed,  and  die  Deftndant  took  m  OiBee  Copy  of  it«  the  Cosu  of  the  Ccutmpt  n- 
mainiog  unpaid.  Held  that  tbo  FUdnllff  had  waited  hk  ilg|it  10  cafoee  flajmCBt  of  the 
Coats  by  Fnwcss  of  Contempt. 

An  Attrvcliment  had  issnod  against  the  Defendant,  for  want  of  Answer 
The  Answer  was  afterwards  filed,  and  the  Plaintiff  tool:  an  Office  Copj  of 
it :  but  the  Defendant  had  not  paid  the  Costs  of  his  CoritcLiijit. 

Mr.  Spence,  for  the  Defendant,  now  moved  to  dismiss  the  Bill  for  want 
of  Prosecution. 

Sir  J?.  Sagden,  for  the  Plaintiff,  said  that  the  Defendant  was  not  entitled 
to  move,  as  be  had  not  paid  the  Costs  of  the  Attachment. 

Mr.  Spence  replied  that  the  Plaintiff,  by  taking  an  Office  Copy  of  the 
Aofwer,  had  waived  his  right  to  enforce  payment  of  the  Costs  by  proceii 
of  Contempt.  Anm  (a) :  Smitk     Blofidd  (b) ;  Contt      Ebien  (e). 


The  Motion  was  nentionod  ag^in  on  tins  day,  Sir  E,  Sugdm^  wbo  re- 
ferred to  WaUm  T.  FmrlU  (d)^  said  that  the  Offioen  of  the 
[  *620  ]   Coort  had  been  consolted,  *and  that  thej  were  nnanimoosly  of 
opinion  that  the  taking  of  an  Office  Copy  of  the  Answer,  was 
not  a  Waiver  of  thejContempt. 

The  Fiee>CA0n«eU0r,  after  taking  time  to  connder  the  Question,  decided 
that  the  Defendant,  by  taking  the  Office  Copy,  had  waired  his  right  Is 
enforce  payment  of  the  Costs  by  Process  of  Contempt,  and  that  the  Ds- 
ftodant  was  entitled  to  make  lus  Motion. 


1B34  :  26th  NoTcmber. — Practkr.  — Order. 

By  niUtake  in  The  Registrar's  Oflicc,  un  Order  made  on  an  undertaking  to  Pprcd,  was  er- 
roneously drawn  up.  Tbo  Order  was  discharged,  vriOi  Costs  of  the  Application  to  di»cbar]gt 
k;  it  being  the  dat/  of  the  Party  who  piDcmaa  an  Oidor,  to  see  that  it  is  propcrlj  drawn  op. 

The  Plaintiff  having  undertaken  to  speed,  an  Order,  dated  the  29th  of 
May  1834,  (which  vra3  in  Trinity  Term)  was  drawn  np,  by  which  it  was 
ordered  that  the  Plaintiff  should  file  a  Replication,  sorro  Sabposnas  to  re- 

(a)  15  Vcs.  174.  (c)  1  ^ladd.  5S0. 

(ft)  t  V.  4  &  too.  (d)  Ecg.  Uh.  B.  ISSA  lb.  ISSl. 
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Joiii|  and  o\Ma  and  ser? e  an  Order  for  a  Gomiiugsion  to  wainino  Witoeasesy 
if  be  required  each  OomiiuastoD,  within  three  Weeb  from  the  date  of  the 
Order,  and  i^re  Bales  to  produce  Witneeeea  and  pais  Pnbfieatioii  in  JAM* 
aelma$  Tenn,  and  set  the  Cause  down  for  Hearing  and  senre  Subpoenas  to 
bear  Jadgment  in  BUary  Term,  or,  in  deftnlt  thereof,  that  the  Bill  should 
stand  dismissed. 

Sir  E,  Sugdm^  for  the  Plaintiff,  now  mored  to  disoharg?  the  Order,  for 
Irregularity,  with  Goets,  on  the  ground  that  Jliiehaelma$  Term  yp»  inserted 
In  it,  instead  of  Hitoy  Term,  and  Silary  instead  of  EeuUr  Term  («)• 

Mr.  Kniffkt  and  Mr.  Spmee^  fi»r  the  Defendant,  adnntted  that 
Order  was  erroneous,  but  said  that  the  ^mistake  arose  in  the   [  *621  ] 
Registrar's  Office,  and  that  (be  Order  ought  to  be  corrected  and  - 
not  discharged. 

The  Yicb^ahcbllob: 

It  Is  the  dnij  of  the  Party  who  procures  an  Order,  to  see  that  it  is  pro- 
perly drawn  up ;  andf  if  he  aWows  an  irrogalar  Order  to  be  drawn  up,  he 
must  pay  the  Costs  of  discharging  it. 

Motion  grsnted. 


Ko&MAJS  V.  Baldrt. 

1SS4:  Sd  jHMj--£kaeiif»r^JdMnMor. 

Ad  bceatoririll  be  Allowed  F$jnmtM  nutdo  hj  him  torinpl«  Cpntnet  Cnditon  of  Ui  Tm* 
tator,  a  Bond  being  in  existence  bat  not  payable ;  bat  he  wQl  wA  be  allowed  Pajnenti  10 
Iiegateet,  notwiihatending  he  bed  no  ootice  of  the  Bond. 

Ov  the  Marriage  of  WUHam  BaUby  with  Ann  JVcteon,  be,  together  with 
Simm  SMrpf  exeented  a  Joint  and  Seteral  Bond,  dated  the  7th  of  Octo* 
her  1802,  to  W.  Xeivtt,  conditioned  for  the  payment,  by  the  Heirs,  Exeen* 
tors  or  Administrators  of  William  Bdldry^  within  Three  Months  after  his 
decease,  of  490f.^toilnit  Frettotit  in  case  she  should  survive  him  ;  but,  in  case 
she  should  die  in  his  lifetime,  then  for  the  payment  by  him,  of  200^.  within 
Six  Months  after  the  death  of  Ann  Freiton^  to  the  Persons  therein  named. 

Simon  Baldry  died  in  March  1820.  Ann  Baldry  died  in  April  1831, 
leaving  her  Husband  her  BurvivlnL';. 

\Viiriara  Baldrri  having  become  Insolvent,  the  Persons  entitled  to  the 
200/.  iinilpr  the  iJond,  filed,  in  1832,  a  Creditor's  Bill  a^jaiuat  the  Execu- 
tors of  Siiiion  B'lldnj. 

•The  Executors,  in  their  Answer,  said  that  they  had  applied  £  *622  ] 
the  whole  of  Simon  Baldry^a  Personal  Estate  in  payment  of  bis 

(a)  Bm  leik  nd  nth  Ordm  of  Ittl. 
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Debts  ZegaeUi:  and  tbal  they  never  heard  of  the  Bond  uotil  Oetober 
18S1. 

Mr,  &ight  and  Mr.  Spine§  for  the  Plaintiffi. 

Sir  17.  8ugden  and  Mr.  ThomMfm^  fi>r  the  Pefendanta,  the  Execators  of 
B^dr^y  said  Ifiat,  as  the  Plaintiffs  had  sofTered  Nioe  years  to  elapee, 
irithout  giving  the  Executors  any  notice  of  the  Bond»  they  were  not  entitled 
tssae  the  Bseontors.  In  The  Qavmwr  and  Company  qftke  Ckdtea 
WaUr-vmh  w,  Cowptt  (a),  Lord  Kenyan  expresses  it  to  be  his  opinion 
that,  whercTan  Bxecntor  has  paid  his  Testator's  Debts  and  Legacies,  and 
pMd  over  the  remainder  of  the  Estate  to  the  Residuary  Legatee,  and  has 
had  no  notice  of  any  other  snbsbting  demand,  provided  he  had  not  done  it 
too  precipitately,  it  was  a  good  Answer  to  an  Action  on  a  Bond.  The 
Statute  having  directed  that  no  Legacies  should  bo  claimed  before  the  end 
of  One  year  from  the  Testator's  death,  seems  to  have  meant  to  ^ve  that 
iime«lbr  Creditors  on  the  Estate  to  make  their  Claims,  or,  at  least,  to  givo 
notice  to  the  Executor  that  there  were  such  Claims  subsisting. 

Mr.  Bridget  and  Mr.  BU^hmt  appeared  for  other  Defendants. 

The  VUit-Chane^Xor  said  that  he  had  always  understood  the  Law  to  be 
that  an  Executor  who  had  paid  simple  Contract  Creditors  of  his 
[  *628  ]  Testator,  a  Bond  *being  in  existence  but  not  then  payable,  ought 
to  be  allowed  those  Payments ;  but  that  an  Executor  was  liable, 
if  he  paid  the  Legatees,  notwithstanding  he  had  no  notice  of  the  Bond  (6) : 
and  that  he  was  not  disposed  to  agree  to  what  was  attributed  to  Lord  Kn^ 
jfon  m  the  Case  cited. 


Holland  v,  Sproule. 

lis*:  Mlvnb^ftmami Pim^,''^AMmAf^Rdeaa§. 

A.  died  Indebted  lo  B. 

C.  look  out  Administration  to  J.,  j^ot  in  his  Estate  nnd  aftrnvard";  (lied.  D.  took  oat  Ad- 
mioistratioa  to  A. — B.  filed  a  Biil  against  D.  and  C.'s  txecutor,  lor  an  Account  of  A  's  Es- 
tete  fMMMued  hf  D,  and  by  C.  The  Executor  pleaded  in  Aeeo«tikt  atated  by  him  to  D.  oAer 
the  filiqgof  the  Bill  and  •  please  executed  to  bim  by  Jl.  on  Fajrinent  of  tibe  Balance ;  ba| 
did  not  annex  the  Aeconnt  to  liis  Plci.  ITeli!  that  the  Plea  was  iiotdoiiblo(  aad  thatii  warf 
not  neccuaij  to  oancx  tbe  Account  to  the  Plea. 

WiLLiAH  Bhelps  died  in  1825,  being,  at  his  death,  indebted,  on  Bond, 
to  the  Plaintiff:  In  1827,  Letters  of  Administration  to  the  deceased,  with 
his  Win  annexed,  were  granted  to  BeUy  Olive.  Betsy  Olive  died  in  1820, 
ha?ing  got  in  the  Testator's  Bstate,  and  haTing  appointed  the  Defendant, 

(fl>  lEapin.  N.  P.  6. 27^  (i)  See  hawkms  v.  Day,  Amb.  160. 
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1884.— HollaaA  r.  Spnvnle. 

Sproule,  her  Executor  ;  ancl  lie  proved  her  Will  and  got  in  her  Estate.  In 
1831  Letters  of  Administration  de  bonis  non     Phelps^  were  granted  to  tUo 

Defendatit  Pri<ir. 

The  Biii,  v  liich  was  filed  on  t'lc  11th  of  Julj  IBol,  prayed  for  an  ac- 
cotmt  of  whr.t  \vf\s  due  on  ti  c  13  nd,  and  also  for  an  account  of  PIulps*» 
Estate  possessed  by  Olive  and  Pri  n-. 

Sproitle  pleaded  that  he  had  come  to  an  account,  with  Prior ^  in  respect 
of  Phcl2)8''s  Estate  y  osscssed  by  BtUt/  Olive^  and  that  a  Balance  of  4712. 
was  found  due  to  Phelps's  Estate,  and  that,  on  the  Gth  of  Anii'ist 
18.31,  •he  paid  that  ?utn  to  Prior:  and  that,  by  a  Deed  Poll  [  '624  ] 
dated  the  same  day,  after  reciting  (amongst  other  things)  that 
Prior  htiving  required  Sproule^  as  the  Executor  of  BeUy  Olive^  to  account 
for  Phelps^ a  Estate  como  to  her  bands,  Sproule  had  rendered,  to  Prior ^  an 
Account  marked  A.  bearing  even  date  with  the  Deed  Poll,  by  which  a 
Balance  of  4111.  appeared  v>  h  '  duo  fi-oin  Tietsi/  Olivf^s  Estate  to  Ph''I>  s's 
Estnto,  and  that  Prior  h  \'\  examined  and  approved  of  the  Account,  a^^  !io 
thereby  acknowledged  :  It  was  witnessed  that,  in  consideration  of  thc471^. 
paid  to  Prior  by  Sproule,  Prior  released  Sproule,  as  the  Executor  of  Bdaj/ 
Olive,  from  all  Claims  and  Demands  in  respect  of  Phelps's  Estate.  The 
Pica  concluded  hj  setting  forth  the  Receipt  for  tho  471/.  indorsed  cn  the 
Deed  Poll. 

Sir  B.  Sugdetit  and  Mr.  Stinton,  in  support  of  the  Bill : 

First;  Tho  Plea  is  Double.  It  consists  of  a  stated  Account,  and  also  of 
a  Release  ;  cither  of  which  would  have  been  a  sufficient  Plea  by  itself. — ; 
Secondly:  Tiic  Defendant  ought  to  have  annexed  the  Account  to  his  Plea. 
It  vrta  rendered  to  a  third  Party,  and  the  Plaintiff  knows  nothing  of  it. 
Hanheif  v.  Simpson  (a).— Thirdly  i  The  Account  was  rendered  after  the 
Bill  was  filed,  in  order  to  prevent  the  Suit.  The  Court  will  not  support 
such  an  Account  and  RcK'a^e,  as  against  Creditors. 

Mr.  Knit/ht  and  Mr.  Wakefield  for  the  Plea. 
The  Vice  Chancellor  : 

Tho  Account  and  Release  must  be  taken  together.   *What   [  *625  ] 
the  Plea  states  as  to  the  Account,  is  nothing  more  than  an  Aver- 
ment that  tho  recitals  of  the  Release  are  true. 

The  Bill  does  not,  and,  indeed,  could  not  seek  to  impeach  the  Account* 
which  was  not  rendered  until  afler  the  Bill  was  filed ;  and,  therefore,  it  was 
not  necessary  to  annex  the  Account  to  the  Plea. 

tTho  Account  and  the  Release  constitute  one  fact,  vUeh  will  be  a  bar  to 
the  Suit  as  agpunst  tho  Defendant  Sprovde :  and,  therefore,  I  think  that  the 
Flea  ought  to  be  aUowed. 

(a)  8  Atk.  ses. 
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Ittl.— TsAer  T.  Small 


TA8KEB  Shall. 

193-t :  15th  Jnty. — Dffd. —  Comstmcthn  — Poiefr  of  Sale. 

A.  being  Tcnnnt  in  Tail  of  an  Estate,  in  remainder  expectant  on  the  death  of  B.,  entered  into 
Ar^t9,  on  Marriage,  bj  which,  af1t«r  Mddng  dbat  It  had  baen  agreed  that  tha  Estate 
shonld,  Bvhfoet  to  B.*i  Life>Iiitamt  thnftin  and  to  tha  Tailing,  Mtdpagt  or  afJbrwtM^  of  aaj 
Snm  or  Sums  not  exceeding  15,000/ ,  for  JI '«  use,  be  settl»l  to  the  uses  dMHinaAcr  cxpreia- 
e<1.}ic  povenantcd  that  he  would,  sabjcct  to  the  misinpr,  bj  any  wnys  or  means  and  at  any- 
time or  times  he  should  think  proper,  of  the  Srnn  or  Sams  before-mentioned,  bj  Mortgage^ 
Awmdtf^  or  eclariffiie,  for  hit  om  handltt  and  to  anj  Daad  orlHada  1»  might  make  foraaev* 
ing  the  rcpaymank  thereof  and  Itttemt,  do  all  noeeaMny  acta  for  aecding  tho  Eatata,  anl^aet 
to  D^s  Lire-Tntcrest,  in  the  manner  ngroed  upon.  Held  that  A.  was  authorised  to  raise  the 
15,noo/.  hy  Sale;  and  that  he  was  jn^ttfred  in  selling  his  Tntercft  in  rcmaindar  ia  tha  wliolo 
of  the  Estate,  as  the  15,000/.  was  ncarlj  the  fall  Talae  of  such  Interest. 

Akthiik  Oeorob  Small  being  TenaDt  in  TtSL  Male  of  certain  Estate8» 
subject  to  the  lofe-Estate  of  Martha  Lueaa  iberein,  by  Artidet 
[  *626  ]  of  Agreement  dnted  the  3d  of  December  1830,  after  ^reciting 
an  btonded  Marriage  between  SmaUvad  Matiida  Wdb  Sd- 
I  warity  and  tbat,  upon  tbe  IWty  for  tbe  Marriage,  it  iraa  agreed  tbat  the 

I  Estates  should  (subject  to  the  Estate  for  life  therein  of  Martha  Zueaa^  imd 

i  to  thB  raimng,  hy  Mortgage  cr  oiAerWMS,  of  anif  Sum  cr  Sum  MwMy^ 

no<  m9eim0j  t»  the  vMo^  tkt  Sum  vf  15,000{.,  hy  and  for  the  soii 
Jr&iur  George  SnudT)  be  convejed  to  the  uses,  and  npon  and  for  the 
fFrasts,  &c.  therebuifler  expressed :  It  was  witnessed  that  SmaU  did,  there- 
by, for  himself,  his  Heirs,  &c.,  covenant  inth  Charlee  Samud  Aekford,  the 
Lady's  Uncle,  that  he  would,  as  soon  as  conTsnientlj  nught  be  after  the 
Marriage  (subject  and  without  prejudice  to  the  raisbg,  by  any  ways  or 
meant,  and  at  any  time  or  timee  Ae,  the  eaid  Arthur  Choree  Smatty  ahauld 
think  proper y  of  any  Sum  or  Same  of  Money ,  not  exceeding  m  the  whote 
As  iSism  of  15,000{.,  hy  Mortgage^  Ammtyf  or  othertrieef  for  Us  own  use 
and  benefit,  and  to  my  Deed  or  Deede  and  Aeeuraneee  whi^  he  ndght 
thereafter  make  and  execute  for  eeeuring  the  repayment  of  euih  Sum  or 
Sumi  of  Money  and  the  Intereet  thereof^  make  and  execute  all  such  Deeda 
and  Assurances  as  should  be  requisite  for  settliDg  the  Estates  (subject  to  tbe 
Life -Interest  of  Martha  Lucas'),  to  the  use  of  Aehford,  his  Heirs  and  As- 
signs for  tlic  life  of  Matilda  Wehh  Edwards,  in  Trust  for  her  separate  use, 
"with  remainder  to  the  use  of  Small  during  his  life,  with  remainder  to  the 
use  of  the  Children  of  the  Marria;:e,  as  Tenants  in  Common  in  Fee,  but  ia 
case  they  should  all  diC  under  21  and  -without  havin^j  been  man  l:*!,  and 
Matilda  Wehb  Edwards  should  survive  Small,  to  the  use  of  licr  in  I'cc.  but 
if  tSmall  should  survive  her,  to  the  use  of  iSmall  in  Tee,  and,  if  he  should 
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afterwards  die  Intestate  seised  of  the  Estate?,  to  the  use  of  Ash- 
ford  in  Fee :  and  that,  in  the  intended  Settlement,  there  'should  [  *627  } 
be  contained  Powers  enabling  AjU^wd,  after  the  decease  of  <Sma2Z 
and  MfOiSiiia  Wthh  Edwards^  to  apply  the  Bents  of  the  Estates  for  the 
Maintenance  and  Education  of  the  Children  during  their  Minorities ;  and, 
with  the  consent  of  Snioll  and  MafUda  Wdb  SduirdM^  if  fimg,  and,  after 
their  deaths,  at  his  own  discretion,  to  raise  not  exceeding  1,000/.  the 
Prefermeat  of  eacli  Gluld,  and,  to  mortgage  the  Estates  for  a  Term  of 
Years  for  raising  the  same ;  and  (with  the  consent  of  8auiU  and  MatQda 
Edaardt  or  the  Snrrivoi)  to  sell  the  Timber  on  the  Estates,  and  to 
inyest  the  Money  in  Oovemment  or  other  Secniities  upon  the  like  Trusts  as 
were  thereby  declared ;  and,  during  the  life  of  Matilda  WAb  EdwardB^ 
to  lease  the  Estates  fi>r  21  Years  in  Possession ;  and  also  a  like  Power  to 
8mail  when  he  should  be  b  possession  of  the  Estates :  and  that,  in  such 
Settlement  so  to  be  made  as  a&resaid,  there  should  be  likewise  inserted 
and  contained  aU  simA  Pimfen^  JPrwUoei^  Cnwumto,  Count  and  Agrew* 
menu  at  ms^,  hjf  Ccumdy  U  eondimd  e9$enM  fir  the  Partite  videreiA- 
ed  <W«m,  or  wHA  mi^  he  proper  fir  effeetmff  ^  eeeereH  Pwpoeee  Hure* 
in  meKlioned^  and  as  were  nsoally  contained  in  Settlements  of  Ihe  like  kind, 
notwithstanding  they  were  not  thereby  directed  or  noticed. 

The  Marriage  took  effect ;  and  8maU^  baring  borrowed  5,0002.,  in  part 
of  the  15,000/.,  from  Thmae  PJdlUps,  by  Indentures  dated  the  2d  and  8d 
of  March  18S1,  and  by  Fine,  mortgaged  the  Estates,  subject  to  the  Life- 
Estate  of  Martha  XttCdw,  to  PhilUpt  and  his  Heirs,  for  securing  the  repay, 
aent  of  the  6,000/.  with  Interest :  and,  some  time  afterwards,  Martha  Im- 
eat  joined  with  Small  m  suffering  a  recovery  of  the  Estates,  to  the  use  of 
Phillipt  in  Fee,  subject  to  her  Life  Interest  dierein. 

*Smt^  having  borrowed  the  further  Sum  of  5,000/.  from  Jo-  [  *62S  ] 
eeplh  Wakrford,  by  Indentures  of  the  26th  and  27tfa  of  October 
1882,  in  exercise  of  the  Power  reserved  to  him  by  the  Articles,  to  raise  for 
his  own  benefit  not  exceeding  15,000^  mortgaged  the  Estates,  subject  to 
Martha  Lucas's  Life  Interest  and  to  Phillipa's  Mortgage,  to  Wakeford  and 
his  Heirs,  for  securing  the  re-payment  of  that  5,000^.  with  Interest. 

By  Indentures  of  the  28th  and  2ULh  of  October  1832,  mide  between 
jS/nall^  Ashjord,  rhilUps  and  Wakeford^  and  Benjamin  Russell  Baker  and 
Thomas  Mann,  after  reciting  that,  upuu  the  Treaty  for  the  Loau  of  the 
last-mentioned  6,000^,  it  was  agreed  that  Small  should  make  the  Convey- 
ance after-mentioned,  the  Estates  were  conveyed  to  Baker  and  Mann  aad 
their  Heirs,  subject  to  Martha  Lucas's  Life -Interest  and  to  the  Mortgaf^es 
to  Phiiltps  and  Wakeford^  in  Trust  to  sell,  and,  out  of  the  Proceeds,  to  pay 
the  Principal  and  Interest  doe  to  FhUl^  and  Wah^ord^  and  to  pay  the 
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Suri^lua  to  6mall  or  tlie  other  Person  or  Persoos  entitled  thereto,  for  the 
time  being,  under  the  Articles. 

Afterwards  Simll^  in  consideration  of  1,000/.,  sold  an  Annuity  of  110/. 
to  Sarah  Baker  for  her  life,  and,  for  securing  the  payment  tlicreof,  by  an 
Indenture  (the  date  of  which  was  not  mentaoned  in  the  Bill)  charged  the 
Estates  with  the  payment  of  the  Annuity  redeemable  upon  the  Terms  there- 
in mentioned.  /Vma//,  also,  further  charged  the  £stetei  with  the  pajmont 
of  2,5002.  and  Interest  to  T.  Hawkim. 

Default  having  been  made  in  payment  r  f  the  Principal  and  In- 
[  '629  ]  tei  est  secured  by  the  Mortgages,  Baker  'and  itfaim,  on  the  2l8fe 
of  Dcccruber  1833,  entered  into  and  signed  an  Agreement,  with 
the  Plaintiflf,  to  sell  the  Estates  to  him  (subject  to  Martha  Lucais^s  Life-In- 
terest) for  19,250/.  and  tSmall^  subsequently,  ratified  and  confirmed  the 
Contract. 

The  Bill,  which  was  filed  against  Small  and  his  Wife,  Atf^rd^  and  the 
Incumbrancers  on  the  Estates,  after  stating  ae  abore,  alleged  tbnt  the 
19,250/.,  far  exceeded  the  amount  at  which  SmalVs  Refersionary  Interest 
had  been  valued  by  two  competent  Valuers ;  that  there  was  no  Issue  of  the 
Marriage  between  SmcMtxadi.  his  Wife;  that,  since  the  execution  of  the  Ar- 
ticles, the  Fee  Simple  and  Inheritance  of  the  Estates^  hixd  Icon  duly  con- 
veged  to  and  vested  in  PhilllpBy  subject  to  Martha  Xucot's  Life-Interest ; 
that  the  Plaintifl*  had  been  always  ready  to  perform  the  Agreement,  but 
SmalU  AeJtford,  Baker  hnd  Mann  pretended  that  a  good  Title  to  the  Es- 
tates free  from  Incumbrances  except  Martha  Lucoi'B  life-Interest,  could 
not  be  made.  The  P  !1  prayed  that  it  might  be  declared  that  a  good  Title 
could  be  made  to  the  Estates  free  from  Incumbrances,  except  as  aforesaid, 
and  that  the  Contract  might  be  specifically  performed,  and  that  Smatl^  AMhr 
ford,  Baker  and  ^raiin,  might  bo  decreed  to  do  all  necessary  acts  to  convey 
the  Estates  to  the  Plaintiff  accordingly,  on  payment  of  the  19.250/. 

Aif^ard  and  Mrs.  Smally  demurrc J,  generally,  to  the  Bill. 

Mr.  !rreil0ve  and  Mr.  Ceofo,  in  support  of  the  Demurrer : 
[  *6S0  ]  The  qaesHon  turns  on  the  construotioo  which  is  to  bo  *put  on 
the  parenkhetio  words  in  the  Articles :  and  it  must  be  borne  in 
mind  that  SmaWs  Interest  in  the  Estates,  is  Berersionary.  SmaU  covenants^ 
with  AsJtford,  to  do  all  neoessaiy  acts  for  couTeying  the  Eslstes  to  the  uses 
npon  the  Trusts,  &c.  of  the  Avticki,  subject  to  the  raishig  of  any  Sum  or 
Sums  not  exceeding  15,000^.,  by  Mortgage,  Annuity  or  otherwise,  for  Ids 
own  use,  and  to  the  execution  of  any  Deed  or  Deeds  He  mig^t  thereafter 
make  for  securing  the  repayment  of  suob  Sum  or  Sums  and  the  Interest 
thereof.  The  Question  is  whether,  under  those  wmrds,  he  could,  tiie  day 
tfter  the  Artielee  were  made,  have  sold  the  Estates  for  nnnig  the  15,000^., 
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and  could  have  called  on  his  Wife  and  Ashford  to  join  in  tho  Sale.  The 
Articles,  af't'i  (Uroctin^r  the  Estntes  to  be  settled  on  Smill  and  his  Wife 
and  their  Chil  lion,  provide  for  the  insertion,  in  t.ie  Settlement,  of  Powers 
for  the  Maintenance  and  Advancement  of  the  Children,  and  for  the  granting 
of  Leases  and  cutting  Timber  on  tlio  Estateg.  Stnall  rao/t;;i;^ed  the  Es- 
tates, first,  to  and,  next,  to  Wakeford ;  and,  afterwarda,  he  join- 
ed in  conveying  the  Estates  to  Baker  and  Mann,  in  Trust  to  sell  and  pay 
off  the  Principal  and  Intrrost  due  on  tlie  Mortgages,  and  then  to  pay  tho 
surplus  Proceeds  of  the  Sale  to  Small,  his  Heirs,  Exenutnr,^  &e.,  or  the 
other  Person  or  Persons,  tor  the  time  being,  entitled  thereto  under  the  Ar- 
ticles. Afterwards,  he  sold  an  Annuity  to  Sarah  Baker,  and  charged  it  on 
the  Estates:  aud,  then,  he  made  &  third  Mortgage  to  Sawkintf  to  secure 
2,600^ 

A  Power  of  Sale  does  not  arise  on  these  Articles,  cither  expressly  or  by  im- 
plication.   On  tho  contrary,  it  appears  from  the  whole  tenor  of  the  Articles, 
that  the  Parties  intended  that  such  a  Power  should  not  be  inserted 
•in  tho  Settlement.    If  the  Parties  meant  that  Small  should    £'i*631  J 
have  a  Power  of  Sale,  it  is  strange  that  tbej  should  say  :  "  By 
Mortgage,  Annuity  or  otherwise."   The  general  word,  otherwise,  is  govern, 
ed  by  the  preceding  particular  words.    Moreover,  the  Estates  are  to  be  set- 
tled subject  to  any  Deed  or  Deeds  that  Small  might  execute  for  seGoring  < 
the  repayment  of  the  Sums  to  be  raised  and  the  Interest  thereof. 

[The  Vice-chancellor : — If  the  15,0002.  were  raised  bj  Jummlj,  how 
would  you  construct  the  Aonaitjr-Deed  ?] 

SmatVs  Interest  was  reversionary,  and  it  is  not  usual  to  give  a  Power  to 
sell  such  an  Interest.  If  it  is  sold,  Mrs.  £hmU  will  come  into  possession  of 
an  Income  immediately. 

[The  Vice-Chancellor : — If  the  Sale  was  not  to  take  place  until  after  the 
death  of  the  Tenant  fur  Life,  why  were  the  words :  at  aoj  time  or  times/' 
bserted  in  the  Articles  ?] 

If  Small  had  any  Power  of  Sale,  'it  did  not  authorize  him  to  sell  tho 
whole  of  the  Estates,  nor,  indeed  to  sell  any  part  of  them  after  making  the 
Mortgages,  nor  could  be  delegate  the  Power. 

Lastly :  No  Person  ought  to  be  made  a  Party  to  a  Suit  for  Specific  Per- 
formance, except  those  who  were  Parties  to  the  Contract.  Mrs.  SmaU^ 
therefore,  ought  not  to  have  been  made  a  Party  tc  this  Suit.  The  Prayer 
of  the  Bill  is  improper  as  agiaiiist  Persons  who  are  not  Parties  to  the  Con- 
tract. 

*Sir  E.  Sugdm,  Mr.  Spence  and  Mr.  K,  Parker  appeared  in   [  *632  ] 

support  of  the  Bill* 
Vol.  VI.  106  , 
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But  Tlie  ViCE-CllANCiiLL  11,  wiihouL  hearing  them,  sa'ul  : 

The  only  point  on  which  I  have  any  doubt,  is  whether  Mrs.  iSinall  ought 
to  liave  been  made  a  Party  to  this  Suit.* 

It  appears,  on  tlic  face  of  tho  Articles,  to  have  been  the  piimaiy  ohjcct 
of  the  Si'ttlor  to  sijcure  to  himself  tho  15,000/.,  and  the  Terms  of  the  Deed 
are,  I  think,  largo  enouj^h  to  enable  him  to  raise  it  by  Sale. 

The  Deed  recite.s  that  it  was  agreed,  on  the  Treaty  for  the  Marriage,  that 
the  Estates  should,  suhject  to  the  Estate  for  Life  therein  of  Martha  LiicaSy 
and  to  the  raising,  by  Mortgage  or  otherwise,  of  any  Sum  or  Sums  of  Money 
not  exceeding,  in  the  ^Y]lole,  the  Sum  of  15,000^.,  by  and  for  the  said  A. 
G.  Smally  be  couveyed  to  tho  uses  thereinafter  expressed.  Then,  ^^■hen  vfo 
come  to  the  witnessing  part,  vrc  find  these  words:  Sahjcct  and  wuliout 
prejudice  to  the  raising,  by  any  ways  or  means,  and  at  any  time  or  times  he, 
the  said  A.  G.  Small,  should  think  proper,  of  any  Sum  or  Sums  of  Money 
not  exceeding,  in  the  whole,  the  Sura  of  15,0001.,  by  Mortgage^  Annuity 
or  othci-wUe."  The  words  "  by  Mortgage"  do  not  imply  a  sale  : 
£  '633  J  the  word  **'  Annuity"  ahnost  implies  a  Sale,  as  the  raising  of  tho 
Money  by  Annuity,  is  a  more  burdensome  mode  of  raising  ifc 
than  a  Mortgage  is:  then  como  tho  words,  or  otherwise,"  which  do  imply 
a  Sale.  The  words  here  used  show  an  intendon  to  increase  the  Power  to 
raise  the  Money,  as  occasion  should  require. 

I  have  no  doubt  upon  the  construction  to  be  put  on  these  words,  and  that 
they  are  suIBciently  ample  to  enable  Mr.  Small  to  make  a  gpod  Title  to  the 
Purchaser.    The  Demurrer,  therefore,  must  be  over-ruled. 


1838  :  3rd  ft  4di  Jniie.F-8fMd/Se  Perfammee^Partiet* 

Though,  in  p:pncrn).  ■none  but  the  Persons  who  s\gn  the  Contract  ought  M»  be  Fkrttes  to  a  Bill 
for  Spccitic  Performance,  yet  a  rurchascr  mny,  under  special  ciiemttWieei.  nak«  otflM 
I'ersooB  who  ore  intcrcslcd  in  the  lUiatc,  Dtfotoilaats  to  the  BiU. 

Teb  Canse  now  cane  on  to  be  heard.  It  was  admitted  that  the  Facts  of 
tho  Case,  as  they  appeared  on  the  Bill,  were  not  altered, 

Mr.  KniffJUf  Mr.  Spenee  and  Mr.  JT.  Parker,  appeared  for  the  Plain- 
tiff. 

Mr.  7\-t9lMfe  and  Mr.  Coate  (or  ^ixe  T>9feaiMnt9  SmaU  Md  Athford, 
Mr.  Jae<^  and  Mr.  WUleock,  for  the  Defendant  Mrs.  SmaUf  urged  the 
same  Objections  as  bad  been  raised  on  the  argument  of  the  Demurrer. 

♦  The  Connscl  for  the  Dcmnrrcr  sniil  that  they  TronW  wnire  tho  o'  'ci  lion  that  Mr«.  SmaU 
ought  not  to  have  been  made  a  Party ;  their  object  being  to  obtaia  the  Opinion  of  the  Court 
on  the  principal  QoMtioii.  At  the  bearing  of  the  Canse,  howcrer,  (a  Bcport  of  which  is  sab> 
Joined,)  Connid  nppMnd  tat  lbs.  Anott  tepnntdr,  aid  die  oiyeeliott  ww  niicd  nd 
•liepgljr  rnisedi 
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Mr.  Girdlettone,  Jnn.,  foi  the  Defendants  Phillips^  Haickuid  and  Surah 
Baker,  said  though  Phillips  had,  by  lii-;  Answer,  submitted,  on  bcin;^  paid 
his  Principal,  Interest  and  Costs,  to  execute  such  Conveyance  and  do  such 
Acts  as  might  be  necessary,  on  his  part,  to  carry  tlie  Agreement  intoefifect, 
yet  he  ought  not,  in  the  face  of  the  question  which  had  been 
,  raised  between  Co  defendants,  *in  the  course  of  the  Suit,  to  bo  [  *634  J 
ordered  to  coavey  the  Estate,  until  it  was  settled  who  was  enti- 
tled to  it. 

Mr.  Cooper  appeared  for  the  Defendants,  Baker  and  Mann, 

The  Vice  Chancellor  : 
This  Case  appears  to  bo  free  from  difficulty. 

The  Case  this. — Small  being  Tenant  in  Tail  in  remainder,  and,  being 
about  to  marry,  entered  into  the  Articles  in  qtiestion.  The  Op-nion  that  I 
expressed  in  deciding  on  the  Demurrer,  rem  i.ns  un  Lltcrf  ],  namely,  that  ii 
was  competent  to  Small  to  sell  the  whole  K^tate  for  the  purpose  of  rauiog 
15,000?. 

The  recital  in  the  Articles  is,  &c.  &c.  So  that  the  first  object  in  dealing 
with  the  Estate,  was  that  the  15,000/.  aboald  be  nised  for  SmaiL  And 
then  it  was  witnessed,  &c. 

It  was  said  that  the  general  power  ezpreSMd  ia  tbe  fini  part  of  tho  Deed, 
ii  to  be  limited  to  a  Mortgage,  because  there  are  the  words :  "  Subject  to 
anj  Deed  or  Deeda  and  Aasuranoe  which  he  might  there n ft '>r  make  and  ex* 
ecute  for  secnring  the  repayment  of  aoob  Sum  or  Sums  of  Honey  and  the 
Interest  thereof."    But  inasmuch  as  it  was  expressly  declared  before,  that 
the  Settlement  aboald  be  aubject  to  hia  raiaing  bia  15,000?.  bj  Mortgage, 
Ananitj  or  otherwiae,  it  would  be  too  muob  to  aaj  that  the  Power  ia  to  be 
ent  down,  beoanae  there  ia  a  fooliab  reference  to  the  Deeda  by  which  tbe 
tiiaing  of  the  15,0001.  ia  to  be  effected.  Aa  the  15,000^.  ia,  in 
the  opinion  of  the  two  Yaluera,  a  large  'proportion  of  the  value   [  *d35  ] 
of  the  Eatate,  itia  reaaonaUe  to  anppoae  tiiat  the  Partiea  intend* 
ed  that  Mr.  Small  ahonld  haye  a  power  of  raiaing  that  Sum  by  Sale,  aa 
there  would  be  a  greater  facility  of  raiaing  the  Money  by  Sale,  than  by 
Mortgage :  for,  when  Money  ia  raiaed  by  Mortgage,  tbe  Peraon  who  lends 
the  Money,  always  requirea  the  Eatate  to  be  of  conaiderably  greater  value 
than  tbe  Mortgage-money.   Prima  fatk  it  doea  not  appear  likely  that  any  • 
one  would  lend  15,000^.  on  Mortgage  of  the  Eatate,  the  day  af^er  the  A^ 
tides  were  executed.   Therefore  it  would  be  idle  to  aay  that  Mr.  Smafl 
ahonld  have  the  power  of  raising  the  15,000?.,  at  any  time,  nnlesa  he  bad 
]K>wer  to  ralae  it  by  Sale.  Then  what  ia  done  ?  Firat  he  execatea  a  Mort* 
gage  and  levies  a  Fme  to  PkUlipa,  for  securing  5,000Z.,  and  then  he  mort> 
gages  the  Equity  of  Bedemptioa  to  Wakrfordy  for  secnring  a  farther  Son 
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of  6,000?.  Then  there  arc  two  other  Transactions,  by  one  of  which  2,500/. 
was  raise  i  by  Mortgage,  and  by  the  other  1,000/.  was  raised  by  Annuity ; 
80  that  1  >,500/.  has  been  raised  in  the  whole.  If  that  were  all,  I  should 
think  it  a  luatL.r  of  course  that  Small,  liaving  the  [-ower,  might,  ulth  the 
concurrence  of  the  Parties  having  tbc  prior  charges,  sell  the  Kijuity  of  Re» 
iiemption  to  raise  the  Sum  mentioned  in  the  Articles. 

Mr.  Jacob  said  that  it  was  the  duty  of  Small  to  keep  down  the  Interest 
on  the  Sums  which  ho  has  borrowed.  A  Tenant  for  Life  is  bonml  to  keep 
down  the  Interest  of  an  iDCnmbrance  on  the  Estate,  but  that  doe3  not  ap- 
ply to  the  Case  of  a  Tenant  in  Tail  in  remainder.  He  is  not  bound  to  do 
so,  because  there  is  no  Fund  to  keep  it  down.  As  SmaU  was  empowered 
to  raise  the  15,000/.,  the  Interest  wonid  be  chargeable  on  the 
[  *6d6  ]  'Eatate,  as  the  object  was  that  ho  should  have  the  whole  15,00W, 
to  put  in  his  pocket. 

Then  he  olti  naicly  executes  certain  Instruments  by  which  he  conveys 
the  Et^aity  of  Re  Icnii  tion  to  Baker  and  Mann.  That  was  a  useless  piece 
of  machinery:  hut  it  was  quite  competent  to  him  to  employ  them  his 
Agents  ia  seUiu<^  ilie  Estate  ',  and,  as  he  ratified  the  Contract,  it  wna  hi3 
Contract. 

Tasker,  having  got  the  Contract,  has  a  right  to  liave  it  perfonnc  i :  and 
the  legal  Estate  being  in  Philips j  he  is  not  willing  to  convoy  it,  point  blank, 
to  Ta»ker,  but  desires  that  if  ho  does,  he  sliall  have  competent  authority 
for  so  doing.  Then  the  Bill  is  filed  ;  and,  as  the  question  is  raised  whether 
the  legal  Estate  can  be  so  convcyctl,  Mrs.  Small  is,  of  necessity,  made  a 
party  to  the  Suit.  Therefore,  oa  account  of  the  hesitation  of  Phillips  to 
reconvey  the  Estate,  the  Suit  is  rightly  construcied  by  making  Mrs.  SmaU 
a  party. 

There  must  be  a  Declaration  that  it  is  competent  to  Small  to  sell  the  Fee 
Simple  of  the  whole  of  the  Estate  to  raise  the  15,000/.,  and  it  must  be  re- 
ferred to  the  Master  to  inquire  whether  the  whole  or  what  part  of  the 
15,000^.  has  been  raised,  and  whether,  at  the  time  of  the  Contract,  the 
Bum  proposed  to  be  given  wob  a  &t  and  proper  Sum  to  be  given. 


[  *ea7  ]  *PawT8  9.  Mansfield. 

ISM:  SSthHaj  and  UtJuno.— Pracftc«.— iTMturra* «/  Parol.— Ii^ant.-~Ikcree. 
AifheDwnnricrorae  TkrolhM  bMD  abolidwdbj  It  Qeo.4,41  W.e.47,taI&ftatDe> 

Ibndant  is  not  entitled  to       Sis  tfootht  ^rm  to  bin,  alter  ■ttaiolng  Si,  to  thom  Ctese 

^gtlnit  A  Dtcree. 

Thb  Judgment  on  libe  hearing  of  this  Cause,  ms  deU?ered  on  the  23d  of 
^ebroaiy  1886     M  flie  Minntet  of  the  Decree  were  not  finally  arranged 
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vntil  the  27th  of  April.  The  Decree  was  dated  on  the  last-mentioned  day, 
wad  eoodaded  in  the  following  words :  And  this  Decree  is  to  he  binding 
on  the  said  Defendant,  John  Simeon,  the  Infant,  unless  he,  being  serred 
with  a  Sabposna  to  show  Cause  against  the  same,  MUf  within  fix  mwith$ 
after  he  ^hall  attain  his  age  of  21  i/can,  show  onto  this  Court  g^od  Cause 
to  the  contrary.*' 

On  the  8th  of  February  1886,  the  Defendant,  John  Simeany  who  was 
the  eldest  Son  of  the  Defendants,  Sir  Miehardwad  Lady  »9iJn<on,  attained 
21 :  that  fact,  however,  was  not  disclosed  until  the  Notice  of  the  present 
Motion  was  served. 

A  Motion  was  now  made  on  behalf  of  the  Defendant,  John  Simeon,  That 
he,  having  attained  his  age  of  21  Tears,  might  be  at  Kbcrtj  to  put  in  a 
new  and  farther  Answer  to  the  Plaintiff's  Bill  in  this  Cause,  and  that  he 
might  have  Six  Week's  time  g^ven  him  for  that  purpose,  and  that,  in  ease 
the  Plamtiff  should  reply  thereto,  the  Defendant,  John  Simeon^  might  he 
at  liberty  to  examine  Witnesses  in  support  thereof,  and  that  this  Cause,  on 
such  Answer,  with  any  Evidence  which  might  be  gone  Into  in  verification  of 
support  thereof,  might  be  again  sot  down  and  come  on  to  be  heard,  and  that, 
in  the  mean  time  all  Proceedings  under  the  Decreer  made  on  the  hearing  of 
the  Canse,  might  be  stayed. 

*Sir  0,  WethereU  and  Mr.  BetheU,  in  support  of  the  Motion,    [  *638  ] 
relied,  principally,  on  KeUallr*  KeUdll  Qa).   They  also  cited 
JBennet  v.  Zee  (6),  Fountain  v.  Cain$  («},  and  Napier  v.  Lady  Effingham 
((2)  ;  and  said  that  Sir  Bi^ard  Simeon  was  ready  to  pay,  into  Court,  the 
Money  directed  to  bo  raised  by  the  Decree. 

Mr.  Knighty  Mr.  Jaee^  and  Mr.  Chandleai  for  the  PImntiff,  and  the  De- 
fendant, his  Infant  Son : 

In  KeUaU  v.  Ktladtl^  the  Defendant  on  whose  behalf  the  Applieation 
was  made,  was  an  Hei^at-Law.  But  Mr.  Simeon  is  not  the  Heir  of  either 
B^t  tToAii  or  Sir  Fitatmam  Barrington,  It  is  not  of  c  ourse,  after  Decree, 
to  allow  a  Defendant,  on  coming  of  age,  to  mske  a  new  Case.  Nor,  indeed, 
is  It  the  PracUce  of  the  Court,  except  where  a  Decree  is  made  against  an 
Infant  personally,  (as  in  a  Suit  to  foreclose  a  Mortgage,  or  to  establish  a 
Win,)  to  give  the  Infknt  Six  Months  after  coming  of  age,  to  show  Cause 
gainst  the  Decree.  The  reasoning  of  Lord  Bardwieke,  in  Bennet  v.  Zee, 
flibows  that  the  indulgence  will  not  be  granted  unless  a  special  Canse  Is  made. 
The  general  rule  is  that  an  Infant  Defendant,  on  coming  of  age,  can  only 


(a)  2  M7L  &  Keen,  400. 
(ft)  t  Adi.  4S7.  6SS. 


(c)  i  P.  W.  904. 
(tf)  tP.W.40l. 
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1N>wyg  V.  Mantfldd. 

Bhow  Error  in  the  Decree.  Williami<on  v.  Gordon  (c).  The  Report  of 
Fountain  v.  Caine  is  not  very  iotelligibie :  for  ao  lofaot  is  merer  bouDd  by 
tbe  Answer  of  his  Guardian. 

In  tliis  Case,  Evidence  was  given  on  behalf  of  the  Infant.  lias  an  Iih 
fant,  oa  coming  of  Age,  ever  been  allowed  to  make  a  new  Case,  where  he 
has,  himself,  entered  into  Evidence  ?  It  would  be  pregnant  with 
[  •dSQ  3  mischief  to  Property,  if  a  Plaintiff  could  not  obtain  "relief  against 
an  Infant,  except  at  the  risk  of  having  a  new  Case  madey  after 
nil  his  evidence  has  been  exposed.  If  an  Infant's  Case  has  been  misecn* 
ducted,  he  has  remedy  ngninst  the  Solicitor  who  noted  for  him. 

The  Rule  that  an  Infant,  on  coming  of  Age,  may  put  in  a  new  Answer, 
is  stated,  by  Lord  Hardwickey  in  Bennet  v.  X?e,  to  be  founded  on  the  Prac- 
tice of  Courts  of  Law  which  allows  the  Parol  to  demur.  By  the  11  G.  4, 
&  1  W.  4,  c.  47,  8.  10,  (which  received  the  Rojnl  Assent  Three  Years  be* 
fore  the  Bill  in  this  Cause  was  filed)  the  Demnrrcr  of  the  Parol  is  abolish- 
ed. As  the  principle  of  the  Bale  has  been  abolished,  the  Bole  itself  no 
longer  exists. 

Besides,  the  Defendant,  Mr.  Simeony  came  of  Age  on  the  8th  of  Febma^ 
ry.  Your  Honor's  Jadgment  was  delivered  on  the  23d  of  that  Month,  and 
the  Decree  was  drawn  up  on  the  27th  of  April.  So  that  the  Defendant 
was  adult  long  before  the  Decree  was  made.  There  is  no  Case  in  which  a 
Defendant,  who  was  an  Infant  at  the  institution  of  the  Suit,  has  been  al- 
lowed to  make  a  new  Defence,  where  the  Decree  was  made  after  the  Iniank 
came  of  Age. 

The  Vice-Chanceixoe  : 

In  this  Case  the  Decree  ought  to  be  considered  as  having  been  made  on 
the  27th  of  April,  for  it  was  not  until  then  that  the  Terms  of  it  were  finally 
settled.  So  that  the  Decree  was  made  after  the  Defendant  had  attained 
21. 

In  all  the  Cases  that  have  been  cited,  and,  also,  in  a  Case  tn 
[  *640  ]    Moiel^  (/),  the  Defendant  was  an  Infant  when  *the  Decree 
was  prononnced ;  and  that  fact  is  referred  to  bj  the  Judges  who 
decided  those  Oases. 

Here,  however,  the  Defendant  on  whose  behalf  the  Application  is  made, 
was  adult  when  the  Decree  was  pronounced:  and,  moreover,  that  Decree 
was  absolute.  I  say  abt^luUf  for  the  giving  to  the  Defendant,  who  bad  aU 
tained  21,  Six  Months,  qfUr  he  thall  attain  21"  to  show  eaiise  against 
the  Decree,  was  giving  him  an  impossible  day.  No  one  ever  supposed  that 
the  Application  could  be  made,  after  an  absolute  Decree  had  been  pmu 
Bonnced. 

I  wish,  however,  this  MaiicD  to  stand  over,  in  Ofder  that  it  maj  be  as> 

(«)  19  Vet.  114.  (/)  Anoa.  Mos.  66. 
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ccrtained  ■whether  there  isi  any  instance  of  the  Application  being  graoted^ 
where  tlio  Defendant  was  adult  when  the  Decree  was  pronounced. 
'  Sir  Charles  Wetherell  havini;  said  that  he  had  not  been  able  to  find  anj 
further  Authority,  The  l^ice- Chancellor  delivered  Judgment  as  follows: 

The  Case  remains  in  the  position  in  which  it  was  left  a  Week  a;^o.  I 
have  thought  of  it,  a  good  deal,  since  ;  and  have  also  taken  the  opportuni- 
ty of  mentioning  the  general  point,  which  arises  upon  the  11  G.  4,  &  1  W. 
4,  c.  47,  both  to  The  Lord  ^'''hancpjh.r  and  The  Mmter  of  the  'RoJh,  nnd 
they  agree  with  me  in  thinking  tiiat  the  plain  meaning  of  that  Sta'uto  ;\  a3 
that  the  Parol  shotild  not  demur,  and,  as  a  necessary  consequence,  that  tho 
Six  Months  should  not  be  given  in  a  Decree,  by  reason  of  a  Defendant  be- 
ing an  Infant ;  because  the  giving  of  the  bix  Months,  was  founded  on  the 
circumstance  that,  in  certain  cases  the  Parol  has  demurred  :  and 
it  was  properly  'observed,  by  Mr.  Jaeohy  in  the  course  of  the    [  'Wl  ] 
Argument,  that  it  is  not  a  general  proposition  that,  in  every 
case  in  which  an  Infant  is  a  Defendant,  the  Six  Months  were  given  by  the 
old  Practice  ;  but  the  Six  Months  were  given  by  Decrees  in  this  Court  which 
would  ha?et  in  their  operation,  an  effect  similar  to  that  which  would  take 
place  in  cases  at  Law,  ivhere  tho  Parol  would  demur.  ' 

By  the  express  langnage  of  the  10th  Seokion  of  the  Act,  it  is  declared 
that :  Where  any  Aetioo,  Sait  or  other  proeeedlng  for  the  pajrment  oC 
Debts,  or  any  other  purposes,  shall  be  commenced  or  proseottted  by  or 
against  any  lofaat  under  the  Age  of  21  Years,  either  alone  or  together  with 
any  other  person  or  persons,  the  Parol  shall  not  Demur ;  but  such  AetioD| 
Snit  or  other  proceeding  shall  be  prosecuted  and  carried  on,  in  the  same 
manner  and  as  effectually  as  any  Action  or  Snit  could,  before  the  passing  of 
this  Act,  be  carried  on  or  prosecnted  by  or  against  any  Infant,  where,  ac- 
cording to  Law,  the  Parol  did  not  Demur."  And  then  the  11th  Section 
directs :  "  That,  where  any  Suit  hath  been  or  shall  be  instituted  in  any  Court 
of  Equity  for  the  payment  of  any  Debts  of  any  person  or  persons  deceased, 
to  which  their  Heir  or  Heirs,  Devisee  or  Devisees,  may  be  subject  or  liable^ 
and  such  Court  of  Equity  shall  Decree  the  Estates  liable  to  such  Debts,  or 
any  of  them,  to  bo  sold  for  satisfaction  of  such  Debt  or  Debts,  and,  by  ret^ 
son  of  the  infancy  of  any  sndi  Heir  or  Heirs,  Devisee  or  Devisees,  an  im- 
mediate Conveyance  thereof  cannot,  as  the  Law  at  present  stands,  be  com- 
pelled, in  every  such  case  such  Court  shall  direct,  and,  if  necessary,  compel 
anch  Infant  or  Infants  to  convey  such  Estates  so  to  be  sold  (by 
*all  proper  Assurances  in  the  Law)  to  the  Purchaser  or  Pur-  [  *642  ] 
chaseia  thereof,  and  in  such  manner  as  the  said  Court  shall  think 
proper  and  direct ;  and  every  such  In&nt  shall  make  such  Conveyance  ao- 
MffdiDi^y ;  and  efciy  suck  Convajance  shall  be  as  valid  and  eibelua]»  Is 
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all  intents  and  purposes,  as  if  sucli  person  or  person*?,  being  an  Infant  or 
Infants,  was  or  "were,  at  the  time  of  executing  the  same,  of  ihe  lull  Age  of 
21  Years."  It  is  clear,  tberefore,  upon  these  Sections,  that  the  meaning 
of  tho  Statute  was  that,  where  tlicre  is  a  Decree  which  affects  tlie  Real 
Estate  of  an  Infant,  if  the  Court  thinks  rinht  to  make  a  Decree,  the  Court 
is  to  follow  up  that  Decree  by  orilering  Conveyances  to  be  made,  which  the 
Statute  directs  to  be  as  valid  as  it  tho  Infant  was  of  the  Age  of  21  Years. 
There  is  no  doubt,  in  ray  Opinion,  that  the  saving  of  the  Six  Months  is 
virtually  abolished  ;  and  in  that  Opinion,  as  I  said  before^The  Z>ord  Cftanceir 
lor  and  The  Master  of  (he  Rolh  agree. 

Tiien  how  does  this  Case  stand  ? — The  Decree  was  pronounced  after  the 
Infant  had  attained  the  Ago  of  21  Years;  and  I  before  adverted  to  tho 
peculiar  language  contained  in  this  Decree,  whicli  is  so  constructed  that 
though,  apparently,  it^ave  the  Six  Months  to  the  lofaot,  jet,  in  fact,  it  has 
not  done  so. 

In  none  of  the  Cases  which  have  been  cited,  was  the  application,  by  the 
Infant,  to  make  a  new  Defence,  n^ade  after  the  Decree  had  been  made  ab- 
solute ;  but,  in  all  those  Cases,  either  the  application  was  made  during  the 
Infancy  of  the  D  fcndant,  or  after  he  had  attained  21,  bat  before  the  De- 
oree  had  been  made  absolute.    Now,  in  this  Case,  both  those  circumstances 

are  wanting :  for  the  Application  is  made  by  the  Defendant  after 
[  *643  3    *he  has  attained  21,  and  after  the  Decree  is  absolute,  ^because 

the  saving  that  is  contained  in  this  Decree,  goes  for  nothing  i) 
and,  moreover^  the  Decree  was  pronounced  after  the  De&ndant  had  attain- 
ed 21. 

It  seems  to  roe,  therefore,  that  neither  the  Precedents  which  have  been 
quoted,  nor  the  state  of  tho  Law  as  it  ought  to  be  taken  to  be  after  the 
passing  of  the  Act  to  which  I  have  alluded,  justify  the  Application  ;  and, 
tberefore,  it  must  be  refused;  and,  as  it  is  an  experimental  Application,  it 
nuBt  be  refused  with  Costs. 


Gaskkll  v.  Gaskell. 

1836:  18th  and  \9  }iL9X^)x— Partition.— Tenant  far 

A  Tenant  for  Life  of  an  nndirided  Sbnre  of  an  EstrifC;  with  Remninders  to  his  nnbom  Son* 
in  Tail,  ma;  file  a  Bill  for  a  PartiLioDj  and  tho  Decree  will  bo  binding  on  the  Son«  when 

Under  the  Will  of  Jamu  MUnm^  ihe  PUuntiff  was  Tenint  for  Life,  with 
lemaindeis  to  his  first  and  oilier  Sons,  tneeessiTeljrt  m  Tul,  of  an  un£vid«d 
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Mdetjr  of  certain  EBtates ;  and  the  Defendant,  Sei^Amn  Giukell,  was 
Tenant  far  life,  with  remaindera  (o  hk  fitst  and  other  Sons  saccessively  in 
Taily  of  the  other  nndinded  Motetj  of  the  same  Estates.   The  Plaintiff  had 
no  Isane.   Bm^amm  QatkiU  had  Xsane  one  Son,  the  Defendant,  Jamet 
MtlneB  G-iuMl^  who  was  Adult.    The  Plaintiff  and  the  Defendants  hav- 
ing entered  into  an  Agreement  to  make  Partition  of  the  Estates,  the  Bill 
prajed  thai  a  Partition  nnght  he  made  according  to  the  Agreement,  or  in 
otiber  lauiner  as  to  the  Court  should  seem  meet,  and  that  the 
«Dtiietjr  of  each  of  the  Estates  as  should  be  allotted  to  tlic  Plaintiff,  might 
be  conveyed  to  the  same  uses  as  the  undivided  Moiety  limited,  hy  the  Will, 
to  the  use  of  the  Plaintiff  and  his  Sons,  was  then  subject  to,  and 
that  the  entirety  of  tiie  '  Rcsiilue  of  the  Estates  might  be  convey-    [  '644  ] 
ed  to  tlie  same  u«es  as  the  other  undivided  Moiety  was  then  sub- 
ject to  ;  and,  if  necessary,  that  a  Commission  of  Partition  might  Issue  for 
carrying;  ilie  Agreement  into  execution ;  and  that  all  necessary  Parties 
might  be  ordered  to  join  in  executing  proper  Conrejances,  and  doing  all  acts 
necessary  ibr  the  purposes  aforesaid. 
The  Cause  having  come  on  to  be  heard, 

Mr.  Wiffram  and  Mr.  (irubb^  for  the  Plaintiff,  said  that  doubts  had  been 
entertained  whether,  in  a  Suit  for  a  Partition  instituted  by  a  person  who 
waa  Tenant  fijr  l.ife  only,  a  Decree  could  be  made  which  would  be  binding 
on  the  persons  in  liemaiuder. 

Mr.  Dueheorth  for  the  Defendants. 

The  Virp-ChanreUor  snid  he  would  consider  the  point. 

On  this  d:iy  (  1 0th  Alarch)  His  Honor  said  that,  in  Marfi/n  v.  Perry' 
man  (a)  the  ( 'ourt  decreed  a  Partition,  notwithstanding  Femes  Covertes^  In- 
fants and  Incumbrancers,  were  concerned  :  that,  in  Lord  Brook  v.  Lord 
Hertford  {b)  the  Court  seemed  to  think  that  there  might  be  some  difficulty 
where  one  Party  was  Tenant  for  Life  ;  but  the  Court  had  frequently  de- 
ereed  a  Partition,  where  the  Tenant  for  Life  was  a  Defendant ;  that  the 
manner  in  which  the  Parties  were  arranged  could  make  no  difference,  and, 
therefore,  that,  in  this  Case,  the  Partition  might  very  well  be  carried  into 
cffeet,  notwithstanding  the  Plaintiff  w«B  Tenant  for  Life  only ;  bnt  it  must 
be  referred  to  The  Matter  to  inquire  and  state  whether  it 
'would  be  for  the  benefit  of  the  future  lasae  of  the  PUuntiff,  [  '645  ] 
that  the  Agieeitkent,  either  without  vnri  rations  or  inth  any  and 
ivhnjt  rarisiioDe,  ehoold  he  earned  into  effect. 


(a)  Rci>.  Ch  126. 


lb)  IP.  W.  618. 
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Ex  PlKTB  PaTNS. 

1836  :  23d  Apnl-^Tnutet.— Construction  of  11  Geo.  4.  and  1  IF.  4,  c.  6a 
The  Derisee  of  ft  Mortgage  is  not «  Traateo  for  tb«  Executors  of  tbo  TestAtor,  within  1 1  Geo. 
4»  ft  1  W.  4,  e.  «0. 

Aim  Huntingdon,  being  seised  of  several  Mortgages  in  Fee.  by  her 
Will  gave  One-Half  of  all  her  Property  to  her  Grand-Nieoe,  Aim  HutUing- 
dm  A%erofU  and  the  other  Half,  to  her  Nephews,  Nieoet  and  Brother,  and 
appointed  J,  M,  Payne  and  S.  Johnion  her  Executors.  The  Testatfix 
left  Ann  Huntingdon  Aicroft,  and  one  Brother  and  nine  Nephews  and  Nieoet^ 
one  of  whom  was  Mwria  the  Wife  of  John  Atcroftf  her  surviving. 

In  pursuance  of  an  Arrangement  made  between  the  Eieentors  and  the 
Parties  entitled  to  the  Equity  of  BedeDption  of  the  mortgaged  Premm$^ 
and,  as  it  was  alleged,  with  the  concurrence  of  the  Devisees,  Eseontors 
eaosed  Deeds  of  Lease  and  Release  to  be  prepared,  whereby  the  mortgaged 
Pmnises  were  expressed  to  be  conveyed,  by  the  Devisees,  to  IF.  Bird  m 
/«e,  in  Trust  for  the  Executors  and  to  be  eontrtyed  as  they  should  direct  on 
payment  of  the  Principal  and  Interest  due  thereon  respectively.  Mr.  and 
Mrs.  Aieroft  having  refused  to  execute  the  Deeds,  the  Executors  pieseoted 
a  petition,  under  11  Geo.  4,  and  1  W.  4,  chap.  60,  praying  that  some  persoii 
might  be  appointed  to  conrey  the  Premises,  to  Birdt  in  the  piaoe  of  Mr. 
and  Mis*  Axcroft. 

Mr.  Knight  and  Mr.  iT.  Parker,  for  the  retitioncrs,  said 
[  'SdS  ]    that  the  Petition  was  presented  under  the  8th  •Section  of  the 
Act,  in  conseqneaoe  of  Mr.  and  Mrs.  A$crqfi  hamg  refosed  to 
execute  the  Conveyance. 

Mr.  Jacob,  for  Air.  and  Mrs.  Ascroft  : 

The  8th  Section  applies  to  Tmstees,  and  to  Cases  where  the  Party  has, 
for  28  days,  refused  to  execute  a  proper  Deed.  Morl^agaaas  well  as  Tmsta 
are  mentioned  in  the  6th  and  7th  Sections ;  hat  Trusts  only  aiw  mention* 
ed  in  the  8th  Section  :  therefore,  the  Section  was  not  intended  to  apply  to 
Mortgages.    Jn  Be  Goddard  (a);  In  B§  Stanley  (b") 

The  Conveyance  to  Bird  was  not  a  proper  Deed ;  for  it  was  not  sndi  n 
Deed  as  Mr.  and  Mrs.  Aseroft  could  be  required  to  ezecnte.  The  Ezeeii- 
tors  ought  to  have  received  the  Money  dae  on  the  MortgageSyand  then  my 
Clicnta  would  have  been  bound  to  re^^onvey  theEbiatss  to  the  Mortgagor; 
but  they  are  not  bound  to  transfer  the  Estates  to  a  Trnstee  appointed 
by  the  Executors.  Besides  Mrs.  AMerqft  has  a  beneficial  Intenst  in  t 
Portion  of  the  Property. 

(•)  1  Ifyl  nd  Smh,  SB.  (»)  JflUk  ToL  y.  ]h  Sift. 
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18S6.— Ex  Parto  Pajoe. 

Mr.  Kni^f  in  refHy : 

It  liu  been  repealedlj  decided  that  the  Heir  or  Defisee  of  a  Mortgagee, 
ii  a  Tntstet  for  the  Persons  entitled  to  the  Mortgagee's  Personal  Estate.  The 
Cases  cited  do  not  apply ;  for,  in  tbose  Cases  tbe  question  did  not  torn  on  tlia 
eharaoter  of  tbe  Heir,  but  of  the  Intestate  ;  it  was  the  Heir  of  tho  Mort. 
gageo  who  coald  not  bo  found:  and  a  Conveyaaeo  cannot  be 
obtained  whore  an  Heir  cannot  be  found,  unless  he  be  the  *^eir  [  *647  ] 
of  a  Trustee.  If  Mis.  HiaUingini  had  died  Intestate,  and  her 
Heir  could  not  be  found,  then  this  Case  would  have  been  simihv  to  tho 
Cases  referred  to:  but  she  has  dofised  the  Legal  Estate  to  Persons  who 
haTO  become  Trustees  for  tho  Parties  entided  to  her  Personal  Estate. 

By  the  18th  Seetion  Constructive  Trusts  are  positiTely  declared  to  bo 
witbm  the  Act. 

[The  Ftee-OhoMelhr  the  Heir  of  a  Mortgagee  more  a  Trustee  for 
Ao  Executor,  than  he  is  for  the  Mortgagor,  where  the  Mortgage-monej  has 
been  paid  off?] 

If  tho  Mortgage-money  bad  been  paid  off  in  the  lifetime  of  the  Mortgagee, 
the  Heir  would  hare  been  a  Trustee  for  the  Mortgagor. 
The  YiOB-CtaAircBLiiOB: 

Tho  Question  in  this  Case,  is  whether  Mn.  Amct^  is  a  Trustee  fn  the 
Executors  of  tho  Testatrix,  within  tiie  meaning  of  the  8ih  Section  of  the 
Act. 

In  the  6th  and  7tb,  and  in  some  of  the  other  Sections,  tho  words  2Viiit 
and  Mtrigage  are  both  used  ;  -tmt,  the  word  Min-t^age  is  not  found  in  the 
8th  Section.  It  is  clear,  therefore,  on  the  face  of  the  Act,  that  flie  Le^ 
ktnre  meant  to  make  a  marked  distinction  between  a  Trustee  and  a  Mort- 
gagee. 

By  the  18th  Section  it  is  declared  that  the  Protisions  of  die  Act  shall 
extend  to  Cases  of  ConstmctiTo  Thist ;  but  I  apprehend  that  that  Section 
was  not  meant  to  extend  the  Proidsions  of  the  Ad  to  any  Case  vlt  Trust 
to  which  the  8th  Section  wsf  intended  not  to  apply; 
*and  as  the  8di  Section  was  intended  not  to  apply  to  the  Case  of  [  *648  ] 
a  Mortgagee,  the  18th  Section  does  not  mMce  it  have  that  ap> 
plication. 

Mr.  «7fmm€ff,  in  his  Second  Edition  of  Sir  Edward  SitgdeiC*  Acts  (e) 
makes  this  observation  on  The  Reporter's  Note  to  the  Case,  In  re  Goddards 

The  Reporter,  in  a  Note  to  tbe  above  Decision,  adds,  '  the  Case  in  ques- 
tion seems  to  be  eatut  omittut  in  the  Act.*  But  this  is  not  so :  the  Case 
of  a  Mortgagee  was  intentionally  distinguished,  in  this  respect,  from  that  of 

(e)  Sm  page  151. 
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a  mere  Tntstoe,  by  the  framer  of  the  Act,  and  was  purposely  omitted  from 
thft  operation  of  this  Section,  through  fear  of  the  mischiefii  that  might  occar 
by  too  hastily  disposing  of  the  Interest  of  Mortgagees,  under  the  idea  of 
thmr  being  merely  Trustees."  If  any  Case  were  wanting  to  illostratc  the 
object  which  Sir  JE,  Sur/den  bad  in  view  when  he  framed  the  8th  Section  of 
the  Act,  this  Case  would  have  illustrated  it.  It  is  plain  that  the  Parties  ve> 
fusing  to  eaoate  the  CooTeyanoe,  hafo  a  benefieial  Interasty  as  weU  as  m 
Trust  m  one  sense  of  the  word. 

.  lify  Opinion  ia  that  this  boot  a  Case  vitbia  the  dthSeotkm  of  tha^^ 
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PRINCIPAL  MATTERS. 


ACCOUNT. 

1.  By  articles  of  partnership,  it  was  agreed 
that  jast  aod  true  accounts  should  be  made  i 
out,  half-yearly,  and  signed  by  the  part- 
ners, and  that  such  accounts  should  not  af- 
terwards be  called  in  question,  except  for 
errors  discovered  in  the  lifetime  of  all  the 
MOtnen.  The  accounts  were  made  out 
by  oi!p  of  \hr  partners;  and,  after  the 
death  ul  tsvo  ui  the  other  partners,  it  was 
diteoverad  that  the  accounts  were  finodn- 
lent.  Held  that  the  fourth  partner  wis  en- 
titled to  have  the  accounts  of  the  partner- 
ship taken  from  the  dftteef  the  Wticles. — 
OldaAer  V.  Larmdrr.  239 

9.  A.  conveyed  iiis  estates  to  B.,  in  trust  to 
eell  end  pay  ofi*  a  moitgage  and  other  in- 
cumbr  ii  ces  on  the  estates,  and  to  retrain  a 
debt  due  lo  B.,  and  until  tkesale,  to  apply 
the  lentB  in  keeping  down  the  interest  on 

the  chariTL'-^.  Jiid  lo  pnv  ihf!  surplus  to  A. 
B.  took  a  tnuiafex  of  the  mortgage,  aod 
entered  into  and  remained  in  possession 
f  ir  21  years,  but  did  not  11  tlie  csUtea. 
For  the  first  10  years  the  rents  were  less 
dian  the  interest ;  but,  altorwards,  they 
exceeded  it.  A.  filed  a  bill  for  an  account 
of  the  rents  received  by  B.,  with  yearly 
rests,  and  for  a  reeonveyaooe  of  the  es- 
tates. But  tke  eooft  refused  to  direct  the 
rests.    Jjotter  v.  Dashwood,  463 

Se9  ACQUIESCEMOE.  M0LTIFA,ai0U8liE8S. — 

FuA  AND  pLiAPiiie»  8.— RvoBT.— >yob- 
vniTAaT  Dm. 

ACCUMVIATION. 

Sm  AUWATKMI. 


not  seeking  to  charge  them  for  wilful  de- 
fcnlt,  and  dies  pending  the  suit,  his  per- 
sonal representative  cannot  charge  them 
by  bill  of  revivor  and  supplement,  if  the 
•eli  complained  of,  wore  known  to  ihede- 
eeaaed  plaieliff.   QmU  tr.  NMi,  604 


If  a 


ADKMPTlOIv. 

1.  Testator  gare,  to  his  wife,  his  honse  in 
B.,  and  the  furniture  in  tiie  said  house.— 
The  lease  of  the  house  expired  in  the  lea* 
tator's  lifptimp,  unA  he  took  another  honse 
and  removed  his  turnituie  to  it.  ffeld 
that  the  legae]fwaa  adeemed.  Ctlleton 

V.  Cartk.  19 

2.  1  ebuior  bequeathed  7,00U^.  secured  on 
mortgap  of  an  eetate  at  W.,  belonging 

to  R.  1 .  The  7,000/.  nnd  intprpst  wcro 
received,  after  the  date  of  the  will,  by  the 
teslaler's  agent  sa  bis  aeeonnt,  and,  im- 
mediately afterwards,  0  000/.,  paTt  of  it. 
was  invested  on  another  mortgage,  and 
tiie  remainder  was  paid  into  a  Mnk  in 
which  the  testator  had  no  other  monies, 
but  was  aAerwards  drawn  out  by  a  person 
to  whom  tbe  testator  had  given  a  cheque 
for  the  amount.  Held  that  the  legacy 
was  specific,  and,  notwithstanding  the 
6,000/.  remained  due  on  the  second  mort- 
gage at  the  testator's  death,  that  the  leg- 
acy waswhellj  adeemed.  Gardner  v. 
Haiton  93 
ADMINISTRATION. 

Set  COTIKAMT,  8. — ^EZBCtrVOB. 


AGENT. 


AOREBHENT. 


ACQUIESCENCE. 

interested  nnder  a  will,  files  a 
iv  aa  aoooaat,  against  the  exeeutors,  1 1.  A  he  proprielors  of  Convent  Garden  Thea- 


Digilized  by  Google 


650 


INDEX. 


tre  agreed,  with  an  actor,  thai  he  should 
act  fur  21  nighis  during  a  ccrlain  period  uf 
tiBM  at  their  theatre,  and  that,  in  the 
meantime,  he  should  not  a^t  at  any  other 
place  in  JiOndon.  Held  iliat  the  court 
cannot  enforce  the  positive  part  of  the 
contract,  and  therefore  it  wHI  not  restrain, 
by  injunction,  a  breach  of  the  negative 
part.   Kembk  v.  JKIaon.  333 

S.  Where  a  party  agrees  not  to  do  a  partic- 
ular act,  and  there  are  oihrr  terms  in  the 
•gfeenent  which  are  to  vague  that  the 
court  cannot  enforce  thern,  it  will  not 
grant  an  injunction  to  restrain  the  b^eacli 
of  the  negatitrc  terin.  JStrnkrley  v .  Jen- 
nings. 340 

3.  The  court  wili  not  give  any  assistance  to 
a  party  aaeking  to  enfbtec  %  httd  bargain. 

See  Parties. 

ALIENATION. 

Tealator  dcfiaed  his  estaiee  to  if mueot  b 

trust  to  ]>ay,  out  of  the  rents,  300/.  a  year 
for  the  maintenance  of  his  son's  childien, 
and  to  pay  the  surplus  rents  to  bis  son  du- 
ring his  life,  for  the  maintenancp  of  him- 
self and  his  familj ;  but  so  as  bo  should 
not  hsTO  any  power  io  charge  or  alienate 
the  same:  provide;!  ilint  if  hi?  son  shoiilc! 
in  any  maooer,  impede  or  fiuatrate  the 
troels  of  the  will,  then  the  surplos  rents 
should  be  no  longer  pai  l  to  him.  hut  should 
be  accumulated  by  the  trustees,  for  the 
benefit  of  the  son's  childien.  The  son 
conveyed  his  interest  under  the  will  to 
trustees  for  h^s  creditors.  Held  that, 
thstmipon,  the  trust  for  aoonmnlalioa,  took 
sfltet.  Xieieer  t.  Zcmcs.  SOi 

AMENDMENT. 

A  bill  was  filed  uainat  two  traatees,  alle^r- 
ing  that  one  of  them  only  had  acted  in 

the  trusts,  and  seeking  to  charge  that 
tiustee  ouly  with  a  breach  of  trust.  The 
tmstoes  in  their  answer  sdmitted  that 
they  had  both  acted  in  the  trusts.  The 

Elaioiiffa,  however,  did  not  amend  their 
ill.  Held  that  they  were  nevertheless 
entitled  to  charge  both  the  truateea  with 
the  loss  occasioned  by  the  breach  of  trast. 
Taylor  r.  Tdtrum.  881 

ANNUAL  RESTS. 

See  AcL'oi'NT,  2. 

ANNUITY. 


Testator  gave  an  annuity,  payablo  half-y ear- 
ly, to  his  son  for  his  maintenanpc  and  ed- 
ucation until  he  attained  21,  and  anoliier 
annuity,  payable  in  like  manner,  to  his 
daughter,  (wlio  vcas  adnlt)  during  the 
son's  minority.    Held  that,  as  the  son  i  To  a  bill  for  a  discovery  of  stock  standing 


was  entitled  to  a  proportional  part  of  his 
annuity,  from  the  last  half-yearly  day  of 
payawnt  up  to  his  attainingSl,  the  daugk* 
tor  was  entitled  to  a  like  proportional  part 
ol  iicr  annuity.  Wdgali  v.  Bronte.  99 
•See  Charge  ON  BimnGB.— CoitmoOTlor, 

ANSWER. 
See  ExcEPTiOHS,  1,  3.— Flia  AMD  PlAA»- 

iNu,  3. 

APFUCATION  OF  PURCHASE-MON- 
EY. 

APPLICATION  OF  PAYMENTS. 
See  Dbbtor  amd  CankiToa,  4. 

APPOINTMENT. 
See  C(niSTBveTJOsr»  IS.-^FaoiAn  Dmrr*— 

VmOOB  AMD  PvBCBStBS,  4. 

APPORTIONMENT. 
See  Ammvitv.— CoMsnircTiov,  3. 


ASSETS. 

See  rov'^TRUCTlOjr,3,F-Cof«IIA»T,3.' 

ECUTOR, 4. 

ASSIGNMENT. 
See  VoLVKTART  Dbbd. 

ATTACHMENT. 


1.  A  defendant  who  had  been  taken  on  an 
attachment  for  want  of  appearance,  wm 

discharped ,  Tinder  11  Cpo  4  and  1  Wilt. 
4,  c.  30,  before  plaintifi' got  an  appearance 
entered  for  her.  Held  that,  thoogh  a 
fresh  subpoena  mintit  he  issued  agauwl 
the  defendant,  no  atuchmeot  coidd  bo  la> 
ken  oat  npon  it.  WiUitma  t.  TVmnis- 
hmd.  296 

2.  The  defendant's  time  for  anaweriag  bar- 
ing  expired,  the  plaintiiT'e  dork  in  eoort 
f;  ivc  nuiicf,  on  a  Saturday,  that  he  must 
attach  the  defendant  at  the  next  private 
seal,  which  was  on  Monday  followmg: 
and,  on  that  day,  the  plaintiff  sealed  an 
attachment.  On  the  same  day,  the  do* 
lendant,  not  knowing  that  the  attachment 
had  been  sealed,  applied  for  an  order  for 
time,  and  gave  notice,  to  the  plaintiff's 
clerk  in  court,  that  he  had  done  so.  The 
attachment  was  discharged  without  costs, 
sa  the  defendant  hnd  v.^^'d  due  diligence 
io  obtaining  tho  order  lur  time.  Taylor 
^^Heker. 

See  FiucTiOB,  16- 


BALANCE  OF  ACCOUNT. 
See  DctfOB  Alio  Cumvoft,  4. 

BANK  OF  ENGLAND. 
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theimaeof  thephfiitiflr's  late  father,  ei- 
ther alone  or  jointly,  for  20  years  befure 
and  at  his  deaiJi,  and  ibr  an  iospectmn  of 
the  Bank  books  eooiaining  the  enines  of 
such  stock,  the  Bmnk,  in  their  answer,  set 
forth  an  account  of  the  stock,  but  declined 
1o  aet  forth  a  list  of  the  books  containing 
the  entries.  Held  that  they  were  not  ex- 
empted from  the  production  of  their  books, 
■mi,  iharafbre,  ought  to  set  forth  a  list  of 
thin.  Buiep  t.  The  Bank  «/*  England. 

m 

BANKRUrr. 

1.  C.  brought  an  actioo  against  F.,  ui  the 
Lord  Mayor's  Court,  for  the  recof  ery  of  a 
debt,  and  issued  an  aiiarhnipnt  against 
B.,  who  had  in  his  hands  funds  belonging 
to  F.  W.  filed  a  bill  against  C,  B.  and 
F.,  claiming  a  lien  on  the  funds,  and  ob- 
tained an  injunction,  ex  parte,  to  restrain 
proceedinga  in  the  aciion.  Whilst  the 
injunction  vras  in  force,  F.  became  bank- 
rupt. Jieid  that  though  C.  might,  but 
fur  the  iujunction,  have  med  out  exeen- 
tion  lone  before  F.  bec;inao  bmlcnipt,  vet 
he  was  nut  eniiiied  to  be  paid  otherwise 
than  rateably  with  the  other  eiediteis. 
Uliock  V.  Barber.  300 

S.  A.,  on  behalf  of  the  owner  of  a  ship,  en- 
tered into  a  charter^partf  with  B.,  by 
which  B.  agreed  to  piy  to  A.  on  behalf 
of  the  owner,  a  ceriaui  &urn,  fur  freight  of 
the  ship,  by  two  instalments,  one  to  be 
paid  on  the  sailing  of  the  ship,  and  the 
other,  on  iho  completion  of  the  voyage. 
The  owner  being  indebted  to  C,  ordered, 
in  writing,  A.  to  pay  to  C.  all  monies  he 
miflht  receive  under  the  charter-party; 
and,  aoeetdingly,  A.  paid  over  the  first io« 
stalment  to  C.  The  O'.vncr  then  asaif^n- 
ed,  by  deed,  the  remainder  ol  the  Ireight 
to  C,  who  fftTe  notice  of  the  assignment 
to  A.,  but  not  to  B.  The  \c?-r\  comple- 
ted her  voyage,  and  afterwards  the  owner 
became  bankrupt.  Held  that  the  remain- 
der of  the  fieight  was  not  in  his  or>fer  and 
disposition  at  his«  bankruptcy.  Gardner 
V.  Lachlan.  407 

3.  A  assigned  800/.  to  trustees  in  trust, 
during  the  life  of  B.  or  such  part  thereof 
as  they  should  think  proper,  or  at  sncli 
other  limes  and  in  such  portions  as  they 
should  judge  expedient,  to  pay  the  inter- 
est to  him,  or,  if  they  should  think  fit,  to 
lay  it  out  in  procunnf?  for  him  diet  and 
other  necessaries,  but  so  that  he  should 
not  have  any  ri-'ht  to  the  interest  other 
than  the  trustees,  in  their  uncontrolled 
disoretion,  should  think  proper,  and  so  as 
nooreditorof  hiaahontd  have  any  claim 
thereon,  nor  should  the  eanie  be  subject 
to  his  debts,  disposition  or  engagements : 
ud  it  wan  dadand  that,  aAer  his  death, 
tfat 8001., and aU  mim^mi  anoomla^ 


tions  of  interest,  if  any.  should  be  in  tnist 
for  his  children,  nod,  if  he  bhould  have  no 
child,  then  in  trust  for  C.  W.  becamo 
bankrupt.  The  trustees  iiad  paid  hire  the 
interest  down  to  his  hankmptoy.  HeM 
that  the  life  interealpaaaad  loluaaaaignees. 
Snowdon  v.  Dales.  524 

BENEFICE,  CHARGE  ON, 

•S^  CUARU£  ON  liKNIbFICB. 

BIDDINGS. 
See.  Ofenino  BiODiNoa. 

BILL  OF  DISCX>rERT. 

I.  A  bill  praying  discovery,  and  eondoding 

with  the  prayer  fnr  general  relief,  is  a  biH 
for  relief.  Angell  v.  WesUomU.  30 
3.  A  bill  of  diieoTery  is  demuntble,  if  the 
w  ords  stand  to  and  abide  such  order  and 
d^ree  therein  "  are  inserted  in  the  pray- 
er of  proeeaa. '  J^nmei  v.  SmwU,  tS8 
8m  Caoaa  Bni,. 

BILL  OF  BET170R. 
See  AoQiJinacwci. 

BREACH  OF  CONTRACT. 
See  AoMtMXNT. 

BREACH  OF  TRUST. 
See  Plaintuv.— TfttitTii  ahd  Cmrvi  qvs 

TftUST. 

CAUSE  AND  CROSS  CAUSE. 

A.  filed  a  bill  against  B.,  «hlch  B.  answeiw 

ed,  and  then  filed  a  rross-hill  against  A. 

A.  ,  not  having  answered  the  cross-bill, 

B.  iaeoed  an  attachment  against  him,  but 
was  unable  to  serve  it,  as  A.  was  resident 
abroad.  A.  proceeded  to  examine  wit- 
tiessra  in  his  caate.  The  court,  on  the 
application  of  B.,  ordered  publication  not 
to  pass  in  A. 's  suit,  until  he  f^hould  have 
put  in  his  answer  and  cleared  his  contempt 
in  B.*s  suit,  and  the  coun  should  ordei 
pubUeaiion  to  pass.  Palmer  t.  Lsyceft'r . 

CERTIFICATE. 
See  Exceptions,  3. 

CHARGE  ON  BENEnCE. 

A  vicar,  whilst  the  13th  Elis.  c.  SO,  againat 

charging  benefice?',  wn*  repealed,  charged 
his  living  with  an  annuity,  and  covenanted, 
if  he  ahoold  exchange  his  living,  to  secure 
the  annuity  by  charging  and  demising  the 
new  living,  and,  that  in  tlie  meantime,  it 
should  be  charged  with  the  annuity.  "Ke 
afterwards  exchanged  his  1  ivinj^,  but  Hid 
not  ezeoote  any  deed  until  after  the  revi> 
VI)  nftbn  ISth  Elii.  Held  that  the 
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nani  was  a  subsiating  charge  on  the  new 
living,  and  a  receiver  was  appointed  to 
provide  for  the  annui^.  Mitcaift  v.  The 
ArchMutp  of  York.  824 

CHARITY. 

A  tMtator  devised  his  real  estate,  to  troateea, 

in  trust  to  dis^posc  of  the  renta  for  the 
benefit  ot  the  poor  of  the  citj  of  K.  and 
the  lifflitB  aad  piedncts  thereof.  The 
trustees  having  applied  the  lents  for  the 
benefit  of  the  poor  of  one  only  of  the  pa- 
mbea  in  the  aty,  an  informatioB  wta  filed 
on  behalf  uf  two  other  paribhes,  claiming 
to  participate  in  the  charity,  and  a  deciee 
wae  made  in  16M,  direotinf^  that  the 
rents  shoisM .  fnr  rvt  r  tlierenfter,  be  divi- 
ded amongst  the  three  parishes  in  certain 
pioporUons.   In  180B  an  infimnatieD  was 
filed  on  behalf  of  a  fouith  parish,  for  a 
similar  purpose ;  and  that  parish  was  de> 
-eieed  to  he  entitled  to  m  share  of  the  rents, 
I'D  llie  proporiion  of  ita  extent  and  popula- 
tion to  the  extent  and  population  of  the 
three  other  parishes ;  but  the  proportions, 
as  between  those  parishes,  were  not  to  bu 
alteied.   An  information  was  afierwards 
filed  on  behalf  of  one  of  those  three  pa- 
rishes, claiming  an  increased  share  of  the 
rents,  on  account  of  its  population  having 
inereaaed  more  than  the  population  of  the 
other  parishes.    But  the  information  was 
dismissed,  the  decree  of  1680  being  final 
7!%e  Aitaimejf  General  v.  The  Mayor  of 
Bxkuter,  973 
AeNjEwOftDEas,  1. 

CHARTER  PARTY. 
Stg  Bamxbvpt, 

CLERGYMAN. 
Sm  Cbamoi  <m  Bbmifics. 

COMMISSION  TO   EXAMINE  WIT- 

NKSSKS. 

Commission  to  examine  witnesses  at  Madras, 
directed  to  the  judges  of  the  supreme 
court  there.    Murray  v.  Laipfurd.  673 

See  Nsw  Urocrs,  2,  5. — Practicc,  13. — 
WiTltns,  9, 


COMPENSATION. 
See  In  JtTHCTiOK,  8. 

CONCEALMENT. 
See  FtavD,  9, 

CONFIRMATION  OF  REPORT. 
See  PnAenci,  8. 

CONSENT  OF  CREDITORS. 
See  Elba  aud  PuAsnm,  9. 

3 

CONSENT  TO  MARRIAGE. 

to  pay,  to  Mel 


daughters,  their  portions,  on  their  marry- 
ing with  the  consent,  in  writing,  of  his 
trustees  fir^t  liu  j  and  obtained  ;  and,  on 
their  marrying  uiiboat  such  consent,  that 
the  trustees  should  stand  poasened  ef  their 
fortunes,  in  trust  for  their  separate  use 
for  life,  Willi  remainder  to  their  children, 
A.  proposed  to  the  irusleee  lo  merry  one 
of  the  daughters,  who  was  an  infant. — 
The  terms,  as  eomaMuii<»t»l  to  her  by 
one  of  the  traeisse,  wevetbMfiOOI.  shonhl 
he  p:Ht!  to  A.  on  his  marriage,  out  of  her 
portion,  and  that  the  reroaiiKiei  should  be 
invested,  in  the  oanee  of  trustees,  fin  her 
sole  use  and  benefit,  the  int  r' st  to  be  paid 
to  her  only.   The  dangiitor  accepted  the 
propoBab,'and  asked  the  eoneentof  the 
trustees.    The  Bucne  trustee  then  wrote  a 
letter  to  the  daughter,  sayiag  that  he  aad 
his  eo-mmee  had  not  then  signed  theeon- 
sent  hut  wero  ready  to  do  so  as  soon  as 
requisite :  and  a  draft  was  prepared  bj 
which  (subjeet  foths  paymentofthefiOw. 
to  the  hi:sLiLiii<l )  i!,e  portion  was  settled 
on  the  intended  husband  daring  bis  sol- 
vency,  then  on  the  intended  win  tor  hu 
separate  use  for  life,  with  remainder  to 
the  children,  with  remainder  to  the  surri- 
▼or  of  the  intended  hnebtndand  wife.^ 
A.,  having  made  cerUtin  atrangetnenlsfor 
tlM  disposal  of  the  600^.,  uhidi  the  tn»> 
teee  disapproved  of,  die  ttneiee  wlw  had 
written  the  letter,  icfused  to  look  at  the 
draft  of  the  settlement,  saying  be  should 
expect  A.  lo  nslte  some  other  proposab 
re?i)(^rtiti^'  t!iL'  disposal  of  the  500/. — 
Another  arrangemmii  was,  accordingly, 
made  and  eoromuniealed  lo  the  trustee, 
but  ho  took  no  notice  of  it,  md  his  name 
wss  struck  out  of  the  settlMoent ;  and  the 
manage  (to  whieh  his  eo-trusiee  hsd  du- 
ly consented)  was  had  without  further 
communication  with  him.   Held  that  the 
lener  win  a  snflfeient  Mnsent  on  his  part 
to  the  naniete.  Le  Jetme  v.  BmM,  Ml 

CONSTRUCTION. 

.  A  testator  domfofled  hi  JamuMsa,  beesme, 

during  ateroponry  rr  =  if!rnce  at  Frank- 
fort, engaged  and  betrothed  lo  a  lady  ; 
and,  hy  a  eodieil  to  hie  wtti,  alker  mete- 
tioningf  her  by  name  and  alluding  to  lub 
intended  marriage  with  her,  he  gave 
9,000/.  to  Ms  wi^.  During  the  eiigage> 
ment,  hnt  hrf  ire  thf^  marriage, the  testator 
died,  iield  that  the  lady  wss  entitled  to 
the  le^racy.  SMeee^.  SheM.  1 
.  A  renl-chargc  r\prrsprd  to  br  for  :i  jnint- 
ore,  and  in  lieu  of  dower  and  thirds  at 
eomoMNi  law,  does  not  her  the  jeintiees  of 
her  distributive  share  in  her  luisbrind's 
uodiaposed  of  peieooal  estate.  Celietffn 
w.  19 

The  wiird  *'  reprp«eti1alivo^  "  in  a  will, 
ooBstroed  to  mean  "  deaoendanta,"  the 
nqninng  it.   Stftk  v.  Utntt,  49 


Digitized  by  Google 


1KI>£X. 


66a 


4.  Tertmtor  beq[a«itlMMl  the  remtfnder  of  his 

propf  riy  to  his  sister  A.  B.,  to  dispose  of 
amongst  her  children  as  she  miglit  think 
proper.  Held  thsc  A.  B.  took  oo  inteicst 
in  the  residue.    Blalun^j  \.  Bkittney.  52 

5.  Testatrix  devised  all  her  meysnnges  situ- 
ate in  Denmark-court.  She  had  live  houses 
situate  in  the  court,  and  another  which 
fronted  towards  rho  Strand  and  fmmed 
one  side  oi  a  covered  passage  leading  to 
the  place  were  the  fivs  were  situate,  and 
%vhich  had  attached  to  the  back  of  it 
an  outbuilding  abutting  od  ground  la 
Dennark-court.  Held  ihst  the  five  houses 
only  passed.    Ncicton  v.  Lucas.  54 

0.  A  testator,  after  giving  specific  and  pecu- 
niary legaeies,  willed  that  A.  and  B. 
should  divide,  equally,  any  monies  which 
might  remaia  to  his  account  aAer  pejoneot 
of  his  debts  sod  peeaoiary  legacies.  The 
testator,  at  ihe  date  of  his  will  and  at  hh 
death,  bad  monej  accounts  subusung  be- 
tween biro  and  hui  bankers  and  other  per- 
sons. Held  that  the  bequest  did  not  pass 
his  residuary  estate  but  only  ihe  balances 
due  on  those  aeeonnts,  subject  to  the  debts 
and  Ic^  icies.    Hastings  v.  Hone.  67 

7.  By  a  Scotch  settlement  a  sum  of  stock 
was  settled  on  the  husband  and  wife  for 
their  lives,  and,  sAer  the  death  of  the  sur- 
vivor, on  their  children,  Jitid.  fininjT  chil- 
dren, on  the  nearest  iieixh  ui  itie  uit'e  : 
and  she  was  empoweted,  at  any  time  in 
her  life,  and  even  on  death  bed,  to  be- 
queath or  dispose  of  the  stock  to  any  per- 
aoq,  and  in  any  manner  she  nugbt  think 
proper.  Held  thm  the  power  was  not  in- 
tended to  be  available,  except  in  the  event 
of  there  being  a  failure  of  oiildien  of  the 
marririg^p     Pnhfie  v.  Peddie.  <8 

Q.  A  testator  seised  of  freeholds  and  copy- 
hoMs  in  fee,  and  leaseholds  for  lives,  de- 
vised "  alt  his  real  estate  whatsoever  and 
whereaoever."  Held  that  the  copyholds 
and  leaseholds  for  lives,  ss  well  as  the 
freeholds  in  ffe,  passed,  notwithstanding 
some  parts  of  the  will  were  inapplicable 
to  them.    Wagall  v.  Bmm.  OB 

9.  Testator  gave  lu  his  son,  in  case  he  should 
Jive  to  attain  21,  such  part  of  his  real  es- 
tate as  hb  son  rhoold  choose,  but  not  ex- 
ceeding the  yearly  value  of  350/.,  and  to 
hb  daughter,  such  part  of  his  rf-nl  estate 
as  sliould  remain  after  his  son  bhouid  have 
made  his  choice,  or  of  the  whole  of  his 
real  estate,  as  in  case  his  son  should  nut 
live  to  choose  his  part,  as  she  should 
ehoose,  but  not  exceeding  the  yearly  value 
of36o;.  H'-]d  that  the  son  was  entitled 
to  prioniy  ol  choice  on  attaining  21,  and 
tins  there  was  to  be  bo  apportioaiiieiit,  al- 

thongh  he  might  not  Icavr  for  tho  'Innphler 
lands  of  the  yearly  value  of  360/.  lUd.  W 

10.  A  teataior,  after  aeveial  devises  and 

quests,  gave,  do^i^ed  and  bequeathed 


e«taie  to  A.  and  B.,  their  heirs,  execators, 
administrators  and  assigns,  u;>on  ccrtaift 
truEts.  IIf!d  that  llu;  Itgal  estate  ia 
preiniiieii  luorigagcd  to  the  testator  in  fee, 
passed  to  A.  and  B.,  the  trusts  declared 
not  beinp  repugnant  to  that  construction. 
Mather  V.  Thomas.  116 

1 1 .  Tesutor  directed  the  interest  of  10,000/. 
to  be  for  the  separate  nw  of  his  daughter 
Jane  l^ane,  the  wife  of  J.  Lane,  for  her 
life,  free  from  the  debts  of  her  husband. — 
The  husband  died,  and  his  widow  married 
again.  Held  that  the  trust  fur  the  sepa- 
rate use,  ceased  on  the  death  of  Uie  first 
husband.    Be$U9n  v.  Benson.  126 

12.  Tc.'^tatof  (rave  450/.  to  trustees,  their 


alPJ 


cxt  cuiors,  &c.,  ill  trust  for  his  ton  for 
life,  and  after  his  son's  decease,  to  paj 
thereout  two  legacies  of  100/.  eai  h  to  two 
of  his  daughters,  and  to  pay  tlie  residue 
to  the  legal  representatives  of  hiasonw-^ 
And  he  gave  the  residue  of  his  personal 
estate,  to  his  son,  his  executors  &c.  Held 
that  the  words  legal  representatives, 
meant  next  of  kin.    Walter  v.  Malin  118 

13.  Testator  directed  his  real  estates  to  be 
settled  on  certain  persons  in  strict  settle* 
ment,  and  that  there  should  be  inserted 
in  the  settlement  so  to  he  made  powers  of 
leasing,  sale,  partition,  and  exchange.-* 
"  And  my  will  is,  that  in  such  intended 
settlement  shall  be  itiserted  M  such  oth«r 
proper  and  reasonable  powers  as  arc  usu- 
ally inserted  in  settlements  of  tlie  like  nn 
ture."  Held  that  a  power  to  nppoint  new 
Iroslees,  was  a  proper  and  reasonable 
power  to  be  inserted  in  the  settlement. — 
Lin  dow  v .  Fleetwood,  152 

14.  Testatrix  directed  the  interest  of  her 
residuary  estate  to  be  applied  in  defraying 
the  expenses  of  the  education  of  her 
nephews  George  and  Charles,  and  the 
principal  to  he  applied  either  in  binding 
them  apprentices  at  the  sge  of  14,  or  to 
be  reserved  till  they  attained  21  t"  com- 
mence bu6iiiC5S.  **  In  the  even  I  oi  George 
and  Chailes  (both  or  either  of  them)  being 
settled  before  this  will  comes  in  force,! 
provide  that  the  next  boy  (James  or  Hen- 
ry) have  the  benefit,  and  soon.**  George 
and  Charles  survived  the  testatrix,  but 
died  under  21.  Held  that  James  and 
Henry  weraentitled  to  the  lesidtte.  Prest- 
widgtit.  Qroombridge.  171 

15.  Testator  directed  his  trustees  to  sell  his 
real  and  personal  estate,  aud  to  apply  the 
produce  m  paying  his  debts  and  the  lega- 

'  rif  p  thrreinaftcr  given.  The  testator  af- 
^  terwaids  gave  legacies  by  codicils,  one  of 
which  was  duly  attested.  Held  that  onlf 
the  legacies  in  the  will  were  payable  out 
of  the  real  estate,  ^rong  v.  Ingram.  197 
».  Testator,  after  directing  all  bis  debts  to 
be  fully  paid,  dpvised  his  real  estates  to 


hie  messnagM,  chattels  real,  ready  money,  K  several  diffexcot  persons,  and  charged  oer- 
neonriiiMlir  aoney,  debti  nod  pMwnnl^  toinnr  thnm  nilli  apMifin  «UM»  Ball 
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that  those  estates,  as  well  as  the  others, 
•u  i^ro  charged  w  ilk  the  debts.  Taylor 
Diyhr.  246 

17.  Testator  bequeathed  a  sura  of  0,000/.  in 
trust  for  bis  daughier  for  life,  and,  un  her 
decease,"  I  give  the  said  G.OUo/.  to  the 
clillilriui,  or  ih*;ir  descendants,  of  T.  F., 
ia  such  proportions  to  each  as  my  daugh* 
ter  may  direct.*'  The  daaghier  died 
without  havinrf  marie  any  nppoinin»eni. — 
Held  that  the  children  of  1'.  F.  were  en- 
titled 10  the  fund,  to  the  exdaeion  of  their 
issue.    Jones  r.  Turin.  255 

18.  Testatrix  ga?e  a  weekly  aom  to  A.  for 
his  life,  or  untO  he  diouM  attempt  to  aa* 
sijjn,  Sk.c.  the  same,  and  slie  dirccled  a 
sum  of  stock  to  be  set  apart  to  answer  the 
payments  ;  and  ahe  gate  to  A.  the  power 
of  leaving  the  stock,  after  the  payments 
to  him  should  cease,  to  and  for  the  benefit 
of  his  wife  and  children,  as  be  should,  by 
will  duly  executed,  give  and  bequeath  the 
aame.  A.  died,  having  made  an  invalid 
appointment  of  the  stock.  Held  that 
there  was  an  implied  gift  to  his  wife  and 
children  in  dtfauU  of  appototinent. — 
Brown  V .  Po  cock .  257 

W.  Testator  cave  a  sum  of  stock  to  his 
wife,  fitr  hfc.  and.  alter  her  death,  lo  hi-^ 
Bons  ami  daughter :  and  he  directed  the 
ioloreat  of  his  daa|thler*8  ahart',  to  be  paid 
to  hrr,  for  her  separate  use,  for  life,  and, 
at  her  decease,  the  capital  to  be  divided 
amongst  such  children  as  she  should  have 
living-  at  his  decease,  the  shares  of  sona 
to  be  paid  at  2i,  and  of  daughters  at  21 
or  marriage,  provided  Ihetr  mother  waa 
then  f^-^nrl,  otherwise  hi'r' cluMrrn's  -h-ites 
were  not  to  be  paid  to  iheni  until  her  de- 
eeaae ;  hot,  if  the  teelator*a  daughter  had 
no  children  livitic^  sit  her  decease,  lier 
abare  was  to  be  equally  divided  amongst 
inch  of  hia  anna  aa  should  be  then  living  ; 
and,  if  any  of  his  said  sons  and  daughter 
should  die  before  his  wife,  and  without 
leaving  issue,  their  shares  lo  he  divided 
among  hit  other  children.  Held  that  the 
dattirhter's  children  livitsg  at  tlie  tp«talrir's 
death  tnok  absolute  vested  lulereMs  ai 
though  their  moibrr  wns  still  living  ;  and) 
that  her  interest  in  the  share  of  one  of  the 
testator's  sons  w  ho  died  in  the  lifetime  of 
his  widow  was  not  subject  to  the  same  | 
trusts  as  her  origiiri!  share,  hut  vested  in; 
her  absolutely.    Otbbons  r.  Lungdm, 

860 

90.  By  a  maniage  spidoment,  estates  were 
limned  to  the  wife  and  the  husband,  fori 
their  lives,  with  remainder  to  the  heirs  of  | 
the  b«Kly  of  the  husband  on  the  body  of 
lbs  wife,  and  their  hetrs,  and  if  morechil- 
dreo  tbaD  one,  e(|  1 1  a  1 1  y  to  be  divided  among 
them  as  tenants  in  common  ;  and,  fur  de- 
fault of  anch  issue,  to  the  wile  and  her 
beia.  Held  that  the  huabaad  did  not 
i«k»Mi«itataiataii  ipteiftl, boiliK  Ufa 


only,  and  that  tbe  children  took  bjr  ptr> 
chase  as  tenants  in  common  in  fee  in  ra- 
mainder.    North  v.  Martin.  369 

21.  'iVatator  devised  an  estate  to  trustee?,  in 
trust  for  K.  T.  fur  life,  and,  al let  tiieueatb 
of  R.  T.,  ia  tnist  lo  eonvcy  the  esiaie  wt- 

lo,  between  or  amonp5W  all  and  every,  and 
such  one  or  more  of  the  child  ur  claloreo 
of  R.  T.  who  sliould  be  living  at  hia  ds> 
cease,  and  the  issue  tif  f  ut  h  of  them  u 
should  be  then  dead  leaviag  issue,  such  is- 
sue to  take.  betweoD  or  amoogat  Iben, 
the  share  wliich  their  parent  or  pritenis 
would  bavc  been  entitled  to  if  then  Uving. 
R.  T.  survived  iho  testator,  aod  dieo 
leaving  several  children  and  ilie  i?3ue  of 
another  child  who  waa  dead  at  ibe  date  of 
the  will.  Held  that  tudi  issue  were  es- 
titled  to  take,  aniongitl  ihum,  in  equal 
share  of  the  estate  with  ihesurfiviagcitil* 
dren.    Tytherleigh  v.  liarfnn.  3S9 

22.  Testator  devised  an  c^te  to  A.  for  life, 
remainder  to  trustees  tn  preserve,  &c.  re- 
mainder to  all  the  chiidreu  of  A.  as  leo- 
ants  in  common  and  not  as  joint  tesiata, 
and,  for  want  of  such  issue,  to  B.  for  life, 
remainder  lo  trustees  to  preserve,  ibc.  re- 
mainder 10  all  the  cbildieo  of  B.  ai  ten* 
nuts  in  common  and  not  as  juiot  lensiiis, 
and,  for  want  of  sudi  issue,  to  C.  io  fiee. 
Held  that  the  chlldroo  of  A.  tnok  taUMS 
for  life,  with  crosa-remaindera  bet«-eco 
them,  for  life,  with  temainder  to  ik  for 
life,  with  remainder  lo  her  cbildrea  is 
tenants  in  common,  with  cruss-rematr.ders 
between  them  for  life,  with  remaiodei  to 
C.  iofee.  AMeft.  Ashley.  m 

23.  Testator,  by  his  will,  gave  an  annuity 
to  hia  daughter  out  of  caitain  estates  fur 
her  separate  use.   By  a  codicil,  he  gave 

her  a  life  estate  for  her  separate  utc  in  the 
same  estates.  Held  that  ihe  daufibtex 
was  entitled  to  ilie  hie  estate  only.— 
Graves  v.  Hicks.  301 

24.  Testator  charged  his  estates  with  an 
annuity  in  favour  of  h;s  wife,  and,  subject 
thereto, ho  detrised  the  estates  id  uiict 
settlement.  Afterwards  by  h'n  will  aod 
cudicii;i,  iic  charged  the  estates  wiili  ter- 
oral  annuities  to  his  wife  aod  other  pcr> 
sons.  Held  that  the  fir.-t  nientiooed  an- 
nuity was  the  primary  charge  on  the  »»- 
tales.    Uid.  3»I 

25.  Tebiator  devised  an  esta'r  in  hia  daogb* 
ter  for  life,  wiiJi  remainder  ioherhusbuui 
for  life,  and  charged  other  estates  wiib 
the  payment  of  an  amuiiiy  to  hisdiinsliicr, 
aod,  after  hci  death,  with  tlie  pajneai  uf 
an  annoity  to  her  husband.  Hs  tim 
made  a  ciidieil  which,  in  eflect,  revnkfd 
the  husband's  life  estate  in  remainder. — 
By  a  subsequent  codicil,  he  itave,  to  tbe 
husband,  a  life  estate  M  possession  In  (be 
first  estate,  and  nl^n  iin  »rmuity  in  f*metr^ 
aioo,  tu  tiiti  &ame  oinuuni,  aod  chargid 
«P0BthtMBM< 
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\tj.  Held  that  the  second  aimnity  ^'as  | 
subsiituud  fur  the  first.    JUd.  301 

SA.  Testator  ^ave  ih«  intewM  of  &  fund  to 
his  wift'  fi-r  l^fo.  aiid,  ufirr  her  denih,  tti 
such  at  U\i  fuur  daughters  as  should  be 
then  living, in  equa}' ahai dnrinfr  their 
respeclivo  lives;  ;i(.<!,  fnnn  and  -jfhr  ihe 
Mveral  deceaaes  of  his  four  daughters,  he 
ftve  one-foorth  af  the  capital  to  their  Te> 
speclive  children.  One  of  ihe  daughters 
died  l)erore  the  widow,  leaving  a  child. — 
HehJ  thatthechild  became  entitled,  nn  the 
widow's  death,  to  have  one-fourth  of  the 
capital  transferred  to  her.  Wooduodf  v. 
ShtllUo.  416 

S7.  Testator  beqtseaihed  5,000/.,  to  A.,  if 
he  attained  21,  but  if  he  should  not  attain 
that  age  or  die  without  leaving  issue  male, 
then  over.  Held  that  the  5,000/.  Tested, 
absolutely,  in  A.  on  his  attaining^  SI. — 
Mylttm  V.  Boodle.  457 

SB.  Where  a  deeree  in  a  eauae  in  which 
previous  references  have  been  made,  di- 
rects a  reference  to  the  Master  in  rotation, 
the  dectee  will  be  earned  to  the  Maaler  to 
wfioiii  thr  previous  rt-ferences wewinade. 
Attorney- General  v.  SAore.  4C0 

S9.  Testatoi  gave  annuities  to  his  widow 
and  son  and  directed  tht;  surplus  of  his 
personal  estate  and  t lie  rents  of  his  real 
estate  to  be  inx'csted  in  stuck,  and  the  div- 
iteflda  10  be  accumalated,  and  to  be  and 
remain  assets  for  improvement,  in  the 
hands  of  iiis  executors,  until  ihe  time  and 
times  should  arrive  when  distribution 
should  be  made,  as  thereby  directed.  The 
testator  then  directed  his  real  estates  to 
be  aold  after  the  decease  of  the  survivor 
of  his  wit"<>  nn '  and  tlie  proceeds  to  be 
invested  lu  stock,  and  the  dividends  to 
be  aeenmolated,  to  be  and  rematn  assets 
for  improvement  in  the  hands  of  bis  rxe-  j 
cntors,  for  the  benelit  of  his  grandchildren 
and  bis  nephew  T.  O.  and  to  be  distriba> 
led  as  the  V  should  become  of  ihc  ape  of  25 
jears.  The  te^ator  had  two  grandchil-  j 
dren  bom  in  his  lifetime,  both  of  whom  1 
died  infants,  one  in  his  lifetime  and  the 
other  after  his  death.  Another  grand- 
child was  born  after  the  testator's  death 
who  waaan  infant  when  the  bill  wasfiled. 
T.  O.  survived  the  tf  ^ntor  and  attained 
23.  Held  that  the  betjuest  was  void  for 
remoteness.    Porter  v.  Fox.  485 

30.  Testator  bequeathed  the  whole  '  f  hi^ 
properly  to  his  wife,  for  her  life,  and  di- 
rected that  upon  her  death,  one*third 
should  devolve  on  hi?  <1  rjfiter,  and  that 
the  other  two-thirds  should  be  at  the  sole 
and  entire  disposal  of  hia  wife,  tniating 
thi*.  should  she  not  matry  again  and  have 
other  children,  heraflticiion  for  her  daugh* 
ter  wonid  indnee  her  to  make  the  dangh- 
ler  hcT  pii;ii;iM:i!  !ieir.  'I'fin  willow  died 
oainarried.    Held  that  she  took  an  abso- 


lute interest  in  the  two-tblfdai  nodet  iho 

will.  Hat/  v.  Master.  568 
See  Adkmption,  S. — Alien ATimr.-^BairK- 

KUPT,  3. — Dtci'.Fi-,  C — l)y.til>,  5. — KxE- 
cuToa. — Heir. — Hlsramd  and  Wife.— 

MAINTUfANCS.— MaKRIAG£  ARTICLn.— 
U EMOTCN  L8S.  ^RxaiOOABY  BsQUIST.->* 

Setti.ejic.nt. 

CONSTRUCTION  OF  ACTS  OP  PAR- 
UAMENT. 

1.  Wbete  Iheeoutt,  m  any  proceeding  in  a 

c'd'se ,  dorl  trfs  a  partv  to  he  a  trustee 
wiiiun  tiie  meaning  of  11  G.  4,  &  I  W. 
4,  e.  60,  it  may*  by  the  aame  order,  direct 
n  convefance  to  'be  made.    Walian  v. 

Merry.  S28 

2.  The  14  days  mentioned  in  II  G.  4,  &  1 
W.  1,  c.  30,  s.  II,  are  exclusive  of  the 
fust  and  inclusive  of  the  last  day.  AncdeU 
v.  Whiifidid.  396 

3.  By  63  G.  3,  c.  150,  the  responsibility  of 
'  shipowners  for  damage  done  by  their  skips 

to  other  vessels,  is  limited  to  we  vdue  of 
the  ship  doir)p  the  damage.  Held  that 
such  value  must  be  ascertained  as  at  the 
time  of  the  aeetdeat.   IMreer.  ISAroder, 

291 

4.  The  devisee  of  a  mortgage  is  not  a  trostee 
for  the  executors  of  the  testator,  within 
II  G.  4,  ft  1  W.  4,  0.  60.  Ex  parte. 
Pcymt,  645 

CONTEMPT. 

An  attachment  had  issued  against  a  defend" 
ant  for  want  of  Answer.  The  answer 
was  afterwards  filed,  and  the  defe  ndant 
took  an  office  cop^  of  it,  the  costs  of  the 
eontempt  reroaiamg  nnpaid.  Held,  that 
the  plaintiff  h-i(l  ,vaved  his  right  to  enforce 
payment  of  the  costs  by  process  of  con- 
tempt.   £ondbrs  t.  AUm.  610 

Sff  CoNSTKUCTION  OF  AcTS  OF  PARLIAMENT. 

DwKNOANT,  8.— Pkacticb,  8, 12,  16. 

CONVERSION. 

Dy  a  marriage  settlement,  the  haaliand  cove- 
nanted to  pay,  to  the  trustees,  1,200/.  in 
trust,  with  the  consent  of  the  husband  and 
wife  and  not  without,  to  lay  it  out  in  the 
purchase  of  lands  in  fee,  or  for  long  terms 
of  years,  or  of  copyhold  or  customary  te- 
nure, and  to  settle  ihe  same  on  the  bus- 
band  for  life,  without  impeachment  of 
watt*^  remainder  to  the  wife,  for  life,  in 
bar  ot  dower,  remainder  to  the  u?e  of  the 
children  of  the  marriage  as  the  husband 
and  wife  or  the  ^^^lIvi^(;r  <d*  tlieni  thould 
appoint,  and,  in  default  uf  api>oinimuat, 
to  the  Qse  of  all-the  children  of  the  mar- 
riage in  tail.  The  1,200/.  was  invcsti  d 
to  the  funds,  and  so  remained,  with  the 
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•oqaiaMBiiM  of  the  huaband  and  wife.^ 

There  was  one  child  of  the  marrinfrii*. — 
The  wile  survived  her  husband  and  afier- 
wwds  died.  Held  that  th«  fund  oul'Iu  ki 
be  ro  i^i  iered  u  personal  eataijB.   Daiucx  > 

f .  Goad/uw  .  585  i 

COPYRiGUT*  ' 

A.  made  a  copy  of  a  print  invented  by  B., 
in  colours  ar.i]  of  Itirncr  f1im^n^il)Il3,  and 
•xhibited  it  as  a  dioiatna.  i  tie  Couti  re- 
fttaad  to  raatrain  the  exhibitioo  tuiiil  the 
Tight  had  been  establ&llMd  at  law.  Mar- 
tin V.  Wrtght.  297 
&t  PUBUO  POUCY. 

COSTS. 

I.  The  cost:i  of  a  suit  for  specific  perfonn- 
aace,  affjuost  Ibe  infant  heir  of  the  ven- 
dor, ordered  to  be  paid  oat  of  the  parehaae- 
money.    Prylfuirch  v.  ITavard.  9 

8.  TniBteea  who  were  directed  to  sell  an  es- 
tatle  aa  aoon  as  eonveniently  might  be  after 
their  lesl-itor's  death,  refused,  by  the  de- 
sire of  one  of  the  partiea  iotareated,  an 
offlsr  of  0,600/.  for  the  estate,  bot  they  af- 
terwardssold  it  for  3,600/.  The  Court 
charged  them  with  the  loaa  but  gave  them 
ihmrooitaaathaiieoiidaet  had  not  been 
wUfnl  or  panreiBft.   Ibybr  t.  Ta^m. 

281 

t.  Personal  service  of  an  order  for  payment 

of  rosts,  by  a  plaintiiT  to  a  person  not  a 
party  to  the  suit,  will  be  dispensed  with, 
where  the  plaintiff*  cannot  be  found .  Hun- 
ter V.   429 

4.  In  a  foreclosure  suit,  against  an  insolvent 
mortgagor  and  the  provisional  assignee  of 
the  Insolvent  Court,  who  elaima  no  inter- 
net, the  plaintiff  must  pay  the  costs  of  the 
nsaignee  and  add  them  to  his  debt.  Wea- 
ving V.  Count.  430 

6.  By  the  decree  on  further  directions  in  a 
ereditor*s  suit,  the  eosto  of  all  parties  were 
directed  to  be  taxed  as  between  solicitor 
and  client  and  paid  out  of  a  fund  in  Court. 
The  fund  proving  insoffieient  to  pay  the 
coats,  the  defendants,  the  heir  and  admin- 
istiator  of  the  debtor  petitioned  to  be  paid 
their  eosia  in  the  first  instance.  Bui  Uie 
Court  directed  the  fund  to  be  divided 
amongst  all  the  parties  in  proporUon  to 
their  costs.    SvoaU  v.  Milner,  572 

See  New  OnoiMi  7.— Soucitob  amo  Cli* 

■KT. 

COVENANT. 

A  vicar,  whilst  the  U  Kuzabeth,  c.  20, 

r'nst  charging  benefieea,  waa  lepealnd, 
ged  his  livinnr  with  an  i  inuiiy,  and 
covenanted  if  he  should  exchange  his  liv- 
ing, to  secure  the  annuity  by  charging 
nnddnniaing  thannwUviBg»attd  that,  in 


tbn  nwaotirae,  it  airraid  bn  dmiged  with 

thp  nnnniiy.  He  afterwards  exchanged 
iivin^r,  but  did  not  execute  any  deed 
until  after  the  revival  of  the  13  Elizabeth. 
Held  that  the  covenant  was  a  subsisting 
charge  on  tho  new  Uving,  and  a  receiver 
wae  appointed  to  provide  for  the  annuity. 
Mftcalfe  V.  The  A-rhhisfiop  of  York.  '2-2% 
2.  Where  a  i&itaior  tiab  entered  into  a  vol- 
untary covenant  to  pay  an  annuity,  the  an- 
nuitant is  a  specially  creditor  on  his  real 
estates  nutwuhsuudiog  the  annuity  did  not 
become  in  arrear  (ill  aflnr  the 
death.  JnUmuw  Briont. 


CREDITOR. 
Set  CoTBMAlfT.-~D«BTOn  AHO  CgxoiTon. 

CREDITOR'S  SUIT. 

By  the  decree  en  further  directions,  in  a 
oreditor'a  snit,  the  costs  of  all  paitiea  wer» 

dir<-cied  to  be  taxed  as  between  solicitor 
and  client,  and  paid  out  of  a  fund  in  Court. 
The  fond  ptovuig  inaoffietent  to  pay  tho 
costs  the  defendants,  the  hi  ir  uiJ  uimin- 
isiraior  of  the  debtor,  p«titioaed  to  be  paid 
their  costs,  in  the  first  iostance.  Bot  the 
court  directed  thy  fund  to  be  d.viJi  d 
amongst  ail  the  panics,  in  proportion  to 
their  costs*  SMSt  v  Mdmtr*  519 
Sw  IwranT,  iHTttnooATonm. 

CROSS  BILL. 

A.  being  in  posscMion  of  an  estate  under  a 
deeree  in  1783,  B.  filed  a  bill  against  him 
to  recover  the  estate,  and  brougbt  a  writ 
of  right  for  the  same  purpose  ;  A.  then 
filed  a  cross  bill  against  B.,  seeking  for  a 
diioovory  of  matters  relating  to  B.'s  pedi- 
gree,  and  praying  that  B.  might  elect 
whether  he  would  proceed  ai  law  or  in 
equity,  and  that,  if  he  elected  the  latter, 
that  he  ininht  be  perpetually  restrained 
from  ptoceediog  at  law  to  recover  the  es- 
tate. B.  dcAnned,  becansn  the  bill 
sought  a  discovery  of  matters  constituting 
his  case  at  law,  and  because  lite  order  fur 
putting  him  to  his  electloB  ought  to  be 
obtained  on  motion,  and  not  at  the  bearing. 
Demurrer  over-ruled.  Lowndes  v.  Do- 
oms. 408 
Sm  CAQtt  AMD  Gncan  Cauob. 

CROSS-REMAINDERS. 

Testator  devised  an  estate  to  A.  for  life,  re- 
mainder to  trustees  to  preserve,  ftc,  n- 
mainder  to  al!  the  children  of  n*?  xcn- 
aats  in  cuiuiaoa,  and  notes  joint  teuaoia, 
and,  for  want  of  such  isooo,  to  B.  for  life, 
remainder  to  trustees  to  preserve,  f^c, 
remainder  to  all  the  children  of  B.  as  ten- 
ants in  common,  and  not  aa  joint  tenants, 
nndftf  waatofnadiaman,toC.  in  Foe. 
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Held  that  the  ehildfeo  nf  A.  took  estates 

for  life,  with  cross-remainders  between 
them,  fur  life,  with  remaiodei  to  B.  fui 
life,  with  lemainder  to  her  ehildren,  as 
tenants  in  common,  with  cross  rrmniiiders 
betweea  them  ft>r  life,  wiib  remaiuder  to 
C.  in  fee.  Aikky  v.  AMey.  366 

CUMULATIVE  LEGACIES. 

Testator,  hy  a  wil!  duly  attested,  pave  Icpa- 
eiea  to  various  persons,  charged  upon  ius 
real  end  personal  eetates.  ar.d  payable  at 
the  end  oi  two  years  after  his  death,  and 
he  directed  that,  if  his  property  should  be 
more  than  sufficient  to  pay  the  legacies, 
they  eliould  be  incfeaara  ]>roportionably. 
By  an  unattesifd  paper,  purporting  to  be 
instructions  h<c  u  will,  but  admitted  lu 
piobftte,  the  testator  gav^e  legacies  to 
many  of  the  legatees  in  tlie  will,  either 
individually  i>r  as  members  of  a  family ; 
hat  the  directions  ee  to  the  time  of  pay- 
ment and  the  increase  of  the  legacies  u  ere 
omitted.  Held  that  the  legacies  in  the 
unattested  paper  were  not  euhstituiional 
fur  the  legacies  in  the  will,  httt  eumula- 
tive.  Strong  v.  Ingram,  197 
See  CoNSTHUCTioN,  S3— S5. 

DEBTOR  AND  CREDITOR. 

1.  C.  brought  an  action  against  F.  in  the 
Lord  Mayor's  Court,  for  the  recovery  of  a 
debt  and  issued  an  attachment  against  B., 
who  had  in  his  hands  funds  belonginj;  to 
F.  W.  filed  a  hill  again.n  C.  1?.  and  F.. 
claiming  a  iien  on  thu  funds,  and  obtained 
■n  injunetion  er  parte,  to  restrain  proceed- 
ings in  the  action.  Whilst  the  injunction 
was  in  force,  F.  became  bankrupt.  Held 
that  ihoagh  C.  might,  hut  for  the  injunc- 
tion, have  sufd  nut  cxecntion  long  before 
F.  became  bankrupt,  yet  that  he  was  not 
entitled  to  be  paid  otherwise  than  rateably 
with  the  other  oreditore.  UUodt  v.  Bor- 
ter.  3U0 

9.  A  debtor  conveyed  eerlatn  of  his  estates 
to  trustees,  in  !r<;^*  to  misea  fund  for  pay- 1 
ment  of  his  creditors  named  in  a  schedule,  j 
and  to  raise  an  snnoal  sum  for  hi»  own  | 

benefit.  Sev(?ral  of  ihe  crcdilcis  e.veeuted 
the  conveyance  ;  but  the  trustees  did  nut 
sell  the  estates,  the  creditors  having  re- 
ceived sums  in  ur  towards  satisfaction  of 
their  debts,  out  of  other  estates  conveyed 
by  the  debtor  lijjon  tiie  same  trusts.  A 
judgment  creditor,  whose  name  was  not 
mentioned  in  the  schedule,  filed  his  bill 
agauui  the  trustees  of  the  first-mentioned 
estates  and  the  debtor,  elating  as  above, 
and  that  the  trustees  had  entered  into  the 
receipt  of  tiie  rents  of  those  estates,  the 
Talue  of  which  greatly  exceeded  the  sche- 
duled debts,  a:  I  ]  raying  that  his  debt 
might  be  raised  and  paid  out  of  such  pasts 


of  these  astates  us  should  not  be  sold  for 
the  payment  of  the  »ch6du!ed  debts,  and 
that  an  account  might  be  taken  of  Uie  rft- 
reipts  and  payments  of  the  trustees,  and 
for  a  receiver,  and  an  injiinciion  to  restrain 
the  iiustees  from  paying  any  part  of  the 
rents  oi  produce  of  the  eetates  to  the  debt- 
or. The  trnstees  demurred,  hicjnse  the 
scheduled  creditors  who  had  executed  the 
conveyance,  were  not  partica  to  the  bill. 
D  emu  rrer  allowed.  Coder  v.  Xerd  Eg' 
mont.  31 1 

3.  ]njanciion  granted  to  restrain  the  goods 
of  a  partnership  from  being  taken  in  exe- 
cution for  a  debt  due  from  one  of  the  part- 
ners, who  died  before  the  writ  was  deliv- 
ered to  the  sheriff.  Newdl  v.  7hinuen</. 

4.  A.  iiiSiiLi  a  vcluiiiary  a^bigament  of  a 
Sinn  of  iiiorn  y ,  being,  at  ibs  time,  indebt- 
ed to  B.  on  bjlancc  of  a  running  account. 
A.  afterwaids  made  payments  to  H.,  ex- 
ceeding in  amount  the  baisDce  due  ai  the 
diite  of  the  assignment;  but  the  balance 
continually  increased.  The  asaignmeot 
was  set  aside  at  the  suit  of  B.  WkUiing" 
ton  V.  J'VT.ings.  493 

Set  Crkohor's  Suit. — Deed  3. — Escrow. 
Ikfamt,  8. 

DEBTS  , 
See  Wiu.,  13. 

DEBTS  AND  LEGACIES. 
See  PuRCHASKR,  2,  3. 

DECREE. 
A  testator  deviled  his  real  estates  to  trus- 
tees, in  trust  to  dispose  of  the  rents  for 
llic  l)en»'fitof  the  p(»or  of  the  city  of  R. 
auii  ilic  limits  and  prccincislhercol'.  The 
trustees  having  applied  the  rent»  fur  the 
benefit  of  the  poor  of  one  only  of  the  par- 
ishea  in  the  city,  an  information  was  filed, 
on  behalf  4^  two  other  parishes,  claiming 
to  j  artictpate  in  the  chaiily,  and  a  drcrcs 
was  msde,  in  1680,  directing  that  the 
lenis  should,  for  ever  iheresfter,  be  divi- 
ded nmongst  the  three  parishes  in  r-  riain 
proptirlions.  In  1808,  an  iiiformalioii  was 
filed,  on  behalf  of  a  fourth  parish,  for  a 
similar  purpose  ;  and  that  parish  was  de- 
creed to  be  eoliiled  to  a  ahare  of  the  leote, 
in  proportion  of  its  extent  and  population 
to  the  extent  and  population  of  ihe  three 
other  parishes ;  but  the  proportions,  as 
betweea  those  parishes,  were  not  to  be 
altered.  An  information  was  afterwards 
filed  on  behalf  of  one  of  ihnse  three  par- 
ishes, ciaimiug  an  increabed  bhaic  of  the 
rents,  on  aoeount  of  its  population  having 
increased  more  than  the  population  of  the 
other  parishes.  But  the  information  was 
disanined,  the  decree  ot  I'iSO  being  final. 
AUomty  Ge»eni  v.  The  Mayor  cf  Rock. 
esUr.  S73 
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9.  In  a  suit  by  a  husband  against  hit  wife 

and  childr.  n  (whom  he  had  deserted)  re- 
8pectiii;nr  itie  wile 'a  shaie  in  an  iute&tate's 
estate,  the  deeree  referred  it  to  the  Ma»- 
f'r  to  up;irov(^  nf  a  proper  sjtil'^mont  on 
the  »  le,  with  liHcriy  lo  all  parties  to  lay 
proposals  before  the  Maeier.  Before  the 
report  was  ttiar!f>  wife  died.  Il<»!d 
that  the  children  were  entitled  lo  the  hea- 
efit  of  the  deeree.    Groves  v.  Perking. 

See  Demurrer  of  Parol. — Puex  aud  Flea- 
DINO,  S.'-->Pbacttce,  10,  16. 

DEED 

1.  A.  havitifj  received  monies  belonging  to 
B.  privately,  and  without  any  conftniuni* 
cation  wiih  B  ,  prepared  and  executed  a 
mortgaire  to  him  for  the  ainoufit.  A.  re- 
tained the  deed  in  his  custody  for  le  vc  ars. 
end  then  died  instilvent.  After  his  dej.ili, 
the  deed  was  discovered  in  a  fhesi  con- 
taining his  title-deeds.  Held  that  the 
deed  was  not  an  escrow,  there  being  no 
evidence  to  show  that  it  was  executed 
conditionally,  but  tful  it  tcok  ( fftct  from 
its  execution,  and  was  ^ood  agamst  A.'s 
erediion.   EtioK     Scott.  31 

2.  By  a  marri:<£re  s^ttlem^nt  estaips  were 
limited  to  the  vmIV  and  the  luisband,  for 
their  lives,  with  remainder  to  th>>  heiis  of 
the  body  of  the  husband  on  ilnj  body  of 
the  wife,  and  their  heirs,  and,  if  more  chil- 
dieii  thm  one  eqaelly  to  be  divided  among 
them  as  tenants  in  common  ;  and,  for  de- 
fault of  such  idstic,  tu  the  wife  and  her 
heits.  Held  that  the  hosband  did  not 
take  an  est  ite  in  tail  "^i  cri  il,  lu  t  for  life 
only,  and  that  the  children  took,  by  pur- 
chase as  tennnts  in  common  ill  fee  m  te« 
roainder.    h'orlh  v.  Marfm.  206 

S.  A.  assigned  BOOA  to  trustees  in  trust  du- 
ring the  life  of  I),  or  such  part  thereof  as 
they  should  think  proper,  or  at  such  other 
times  and  in  such  portions  as  they  should 
judge  expedient,  to  pay  the  intetest  to 
him,  or,  if  they  should  thiak  fl;.  to  lay  it 
out  iu  procuring  for  him  diet  and  other 
neeessaries,  bat  so  that  he  should  not  have 
any  liqlii  to  the  interest  other  than  the 
trustees,  in  their  uncontrolled  discretion, 
shnutd  think  proper,  and  so  as  no  creditor 
of  bin  should  c  any  claim  thereon,  nor 
should  the  same  he  subject  to  his  debts, 
disposition  or  engatremenis  :  and  it  was 
declared  that,  after  his  death,  the  800/., 
and  all  savings  and  accumulations  of  in- 
terest, if  any,  shoold  be  in  trust  for  his 
children,  and.  if  he  should  have  no  child, 
then  in  trust  for  C.  B.  became  bankrupt. 
Tlie  trustees  had  paid  him  tho  interest 
down  to  hi-i  bankruptcy.  Held  that  his 
life  interast  passed  to  his  Msigncc?. — 


4.  A  wife,  who  had  been  deserted  by  her 

hiisharid,  became  entitled  to  a  s^l.are  of  an 
intestate's  property,  amounting  ro  3,60CU. 
The  huebend,  whilst  he  was  ignorant  of  ibe 
amount  of  the  ?hare,  a^fi^ned  it  in  trtist  for 
his  wife  and  children.eubjtci  lo  the  payment 
of  109.  a  week,  to  himself  Ibr  life.  Al- 
thoiioli  ilie  deed  recited  ihnt  the  intestate's 
estate  was  very  considerable,  yet,  as  the 
administntiors,  who  wete  the  wife's 
broihrrs  and  parties  to  the  transaction, 
did  not  disclose  to  the  husband  the  amouot 
of  the  shsre,  the  deed  was  set  sside.— 
Groves  V.  Ptrliins.  57t^ 

5.  A.  being  tenant  in  tail  in  remainder  ex- 
pectant on  the  death  of  B.,  entered  into 
articles  oil  hh  marriicc,  by  which,  ;i!;rr 
reciting  that  u  had  been  agreed  thai  the 
estate  should,  subj!>ct  to  B.*8  life  interest 
therein  and  to  the  raisi  ig,  by  mori^raoe  or 
otlrerwise,  of  any  sum  or  sums  not  exceed- 
in;;  15,000/.  lor  A.'s  use,  be  settled  to 
the  uses  thereinafter  expressed,  covenant- 
ed that  he  would,  subject  to  the  raising, 
by  any  ways  or  means  and  at  any  lime  or 
times,  he  should  think  proper,  of  the  sum 
or  snms  before  mentioned,  by  mortgage, 
annuity,  or  otherwise  fur  his  own  benefit, 
and  to  any  deed  or  deeds  he  might  roako 
for  securing'  tho  repayment  thereof  and  in- 
teresi,  do  ail  nece&sary  acts  for  setiiing 
the  estates:  sobjeet  toB.*8hlc  interest, 
in  tho  manner  ajrrced  tjpon.  Held  that 
A.  was  autiiorized  to  rai^  the  lu,000/. 
by  sale,  and  that  he  was  justified  in  sel- 
ling his  interest  in  remainder  in  the  whole 
of  thu  estate,  as  ihe  15,000/  was  nearly 
the  full  value  of  such  interest.  Taker  v. 
Small.  625 
See  Production  of  Documents,  1,  2. 

DEFENDANT. 

1.  An  aitaebment  Issoed  against  s  defend- 
ant before  the  making  of  amotion  by  him, 
but  after  eervice  of  the  notice  of  motion, 
will  not  prevent  the  motion  being  made.— 

Jnjcs  v.  Foreman.  384 

2.  The  master  being  about  to  lej^rt  the  de- 
fendant's third  answer  insufficient,  he  put 

in  a  fourth  answer,  and  then  moved  to 
stay  the  report.  Motion  refused,  the 
court  fasTing  no  right  to  deprive  the  plsin« 
tiff  of  the  l>encAt  of  the  tenth  cider.  Fus- 
scll  v  Dighi.  430 

3.  If  a  defendant  makes  ststementsin  his 
answer  sufficient  to  show  that  ho  has  in- 
curred  penalties,  he  cannot  refuse  to  pro- 
duce documents  refcired  to  in  it  on  the 
ground  that  they  afford  evidence  of  his 
lieiii^  ^iiliject  to  the  penaliiee.  Ewmg  v. 

Osbaldisiun.  tf08 
See  AlTACBMBNT. — CR0S8-BllL.^DKM0a> 

i;er  of  Paso^.'^Pmctjcb,  16, 19^P«0- 

CE8S. 
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DEMURRER. 

1.  A  bill  prayinp  discovery,  nnd  condudin;? 
wiih  the  prayer  fur  general  relief,  is  a  bill 
fur  relief    Angell  r.  Wtstwmbe.  30 

2.  Where  it  appears  on  ihe  fjce  of  ilie  biH, 
that  the,  cause  of  suit  accrued  more  thao 
•ix  years  before  the  Blinf  of  the  bill,  a  de> 
ffiHKiiil  need  iiol  plead  the  stnlute  of  lliiii- 
tatiuas,  but  may  demur.   Hoan  v.  Peck. 

61 

3.  A  bill  of  interpleader  is  not  demurrable 
because  it  does  not  offer  in  hrinrr  the  mon- 
ey cUimed  into  court,    liul  ihe  plaintiff 
niDat  briofr  it  id.  befoie  he  takes  aay  step 

in  the  cause.    Mnir  v.  Bell  175 

4.  A  bill  of  discovery  is  deimirrubie.  it  the 
words,  "  stand  to  and  abide  such  order 
and  decree  llu'reon  '*  are  inserted  in  the 
prayer  of  process.    James  v,  Herrtott, 

4SB 

See  Cross-Bill. — Insolvent  Debtor  — 

Mui.TlFAKJOU8NESS.-0UTSTAK01M0TfiRMS. 
PAftTIE8.'PRACTICS,  18,  10. 

DEMURRER  OF  PAROL. 

As  the  demurrer  nf  the  parol  has  been  abol- 
ished by  11  Geo.  4,  6t,  11  Will.  4.  c.  47, 
mn  infant  defeodant  is  not  entitled  to  have 
six  monilis  given  to  him  after  attaining 
21,  to  show  cause  agaiuata  decree. — 
Powyi  V.  Mansfield.  C37 

DESCENDANTS. 

Su  RePRESKNTAI  IVES. 

DESCENT. 

TeslAtor  devised  his  real  estates  to  tmstees 

in  trust  lo  pay  an  annuity,  tmd,  out  cf  ihe 
residue  of  the  rents,  to  mainiaia  S.  W. 
(who  was  his  beir)  until  he  attained  91, 
to  fonvoy  the  estates  to  him  in  fee  ;  but, 
if  he  died  under  21,  then  to  J.  S.  in  fee. 
S.  W.auained  81.  Held  that  he  look 
the  estates  by  deaeent.   Wo^  v.  <Sie//on . 

17(» 

DEVASTAVIT. 
Sec  Executor,  2—4. 

DISCOVERY. 
See  Bill  op  Discovery. — Cross-Biu*.- 
Proouction  of  Documents. 

DISMISSAL  OF  BILL. 

Sic  Practice,  2, 

DISTRIBUTIVE  SHARE. 

See  Widow. 

DOUBLE  PORTIONS. 
S^  PoBTioais. 


DOWEB. 
48m  Widow. 

ECCLESIASTICAL  COURT. 

This  court  is  not  bnund  by  the  decision  of 
the  l^cclesiastical  Court  as  to  the  dSsa  of 
a  bequest.   Hoiiing*  v.  Han*.  67 

ECCLESIASTICAL  BENEFICE. 

Stt  COTBNANT. 

ELECTION. 
See  Cross>Bill. 

EQUITABLE  WASTF* 

&c  Waste. 

ESCROW. 

A.  havine  received  monies  belonging  to  B., 

privately  and  without  any  communication 
with  B.,  prepared  and  executed  a  mort- 
gage lo  him  for  the  amount.    A.  reisined 


the  deed  in  li 


•odv     r  12  years,  and 


then  died  ineoUeut.  After  his  death,  ilie 
deed  waa  discovered  is  a  sheet  eontsining 
his  title  deeds.  Held  (hat  the  deed  was 
out  an  escrow,  tiiere  being  no  evidence  to 
show  that  it  wasexeoiiled  eonditionally, 
but  ihat  it  took  efTt  ct  from  its  execution, 
and  was  good  against  A .  *a  creditois.  Kr- 
tan    Soitt.  :n 

ESTATE  TAIL. 
See  Tenant  in  Tail. 

EVIDENCE. 

1.  An  uncle  made  a  provision  by  bia  tiill, 
fur  hi^nipce,  and,  afterwards  by  a  srfile- 
ment  on  her  uiainuge.  i  he  ({uestion  be- 
ing «  heiher  the  latter  was  iniemled  to  b» 
a  satisfaction  of  iho  fornipr,  f>x'riri?"e  evi- 
dence was  bdinitted  to  show  that  the  un- 
efo  stood  in  loco  parentis  to  bis  neiee.'— 
Poicys  V.  Mansfiefd.  508 

9.  Evidence  cannot  be  read,  even  on  behalf 
of  an  infant,  as  to  s  Act  sot  staled  in  the 
bill  imlessiiispatiiiisMieby  bisansu  t  r 
UmL 

EXCEPTIONS. 

1.  On  the  hearing  of  exceptions  to  a  Mas- 
ter's lepoit,  no  paits  of  the  snswer  can  be 
rpad  pxcept  those  \*htch  were  read  befure 
the  Master.    Rands  v  Pttshman.  46 

8.  If  one  general  exception  is  taken  to  the 
Ma^^ter's  ceriificaic,  approvlrirr  of  inter- 
rogatories under  a  decree,  and  the  (.'ourt 
is  of  opinion  that  one  only  of  the  intanog- 
afories  ought  out  to  Itavf- botMi  approved 
of,  the  exception  will  be  allowed.  Moon 
T.  Langfarm  and  Wi/a, 
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Z,  The  Master  being  abont  te  leport  the 

defendant's  third  answer  it  ^^  ifTirient,  he 
put  in  a  fourth  answer,  and  tlittn  moved  to 
slay  the  report.  MoUon  refns«d,  the 
Court  having  no  right  lu  d('|  r;  .  e  itif  j  l mi- 
liir  of  the  Iwaefit  of  the  tenth  order.  Rits- 
$eU  V.  Dight.  430 
4.  Where  a  Master  reports  as  to  vnaiter  not 
referred  in  him,  his  report  ought  not  to  be 
excepted  to,  but  it  ouj^ht  to  be  referred 
back  to  htm  to  be  reviewed,  and  even  if 
\hnt  i<»  not  done,  the  unwarranted  finding 
will  be  disregarded.    Jenkins  v.  BricaU, 

603 

EXCHANGE. 
Sm  Powbb  or  Salk  and  Exchaiioi* 

EXECUTION, 
9m  Dbbtob  and  Cbbditob,  3. 

EXECUTOR, 

1.  A  testatrix  gave  legacies  of  100/.  each, 
to  A.,  B  and  C;  and,  in  a  subsequent 
part  of  her  will,  ehe  apjiointed  them  her 
executors.  In  the  preceding  clause?,  slic 
made  devisee  and  bequests  to  ber  execu- 
tote  thereinafter  named,"  and  **to  her 
executors  and  trustees."  A.  neither  pro- 
ved nor  acted.  Held  that  he  was  not  en- 
titled to  the  legacy.    Piggott  v.  Green. 

72 

9.  Expcdtors  who  were  directed  by  the  will 
to  call  m  the  testatur'ti  personal  estate, 
with  all  coaveiueilt  speed,  continued  his 
trade  for  some  years  after  bis  death,  and 
ultimately  a  conatderable  loss  was  sustain- 
ed. But  the  Court  lefosed  to  charge  them 
with  tho  loss,  as  they  had  ac'a  d  bona  fide, 
and  accoidtng  to  the  best  of  their  judg- 
neot.  '  (Jhrntt  t.  Nohk.  5M 

3.  If  a  person  ii  tcrrsted  under  a  will,  files 
a  bill  tor  an  account,  against  the  execa 
tore,  not  aeekinjif  to  eharge  them  for  wiKiil 
default,  and  dies  |ie!iJing  the  suit,  hi* 
personal  repreaentative  cannot  charge 
them  by  bill  of  revivor  and  suoplement, 
if  the  acta  complaint  of  weie  known  to 
the  deceased  plaintiff.  Ibid. 

4.  An  executor  will  be  allowed  payments 
made  by  him  to  simple  contract  creditors 
of  his  testator,  a  bond  beinj*  in  exi*tpnfe 
but  not  payable,  but  he  will  nut  be  aWow 
ed  payments  to  legatees,  notwithstanding 
he  had  no  notice  of  the  bond.  Norman 
V.  BeUdry  631 

9m  CitmToa*s  Sifir.— Peactiob,  SI.— 
VniiOR  AVO  PuaoiAMa,  3, 

EXONERATION. 

A  father  having  agreed  to  secure  a  marriage 
portion  for  hie  daughter,  mortgaged  part 

of  his  estates  for  i!iat  [)ur|)ose  ;»nJ  co- 
venanted to  pay  the  monej.   Bj  hi*  wiU| 


he  directed  his  debln  to  bo  paid,  fiiat,  o«l 

of  the  residue  of  his  personal  estate,  theOi 
out  of  hia  money  in  tlie  funds,  and,  laMlv, 
ont  of  hie  residoaiy  real  eeiatee.  HcM 
that  the  moitgaged  estate  was  not  to  bo 
exonerated  from  the  portion  out  of  the 
personal  estate.    GrsMS    Kds9  300 

EXTRINSIC  EVIDENCE. 
See  EriDEitee. 

FEME  COYEllT, 

I.  An  Older  for  payment  to  the  husband,  of 
money  to  which  his  wife  is  entitled,  can- 
not be  inserted  in  the  order  on  further 
d  i  reel  ions,  but  must  beobtained  by  petition, 
alil  onirh  the  wife  oonaenie.  Campbelir. 
Harding  283 
S.  A  troat  for  tho  separate  use  of  a  woman, 
whether  single  or  maniedi  ia  valid. 
Davit  V.  ThornycToft  480 

fitBeSKTAKATK  Uw. 

FDBECLOSURE. 
9m  Costs,  4* 

FORFEITURE. 
9m  AtiKHATioir. 

FRAUD. 

1.  A  deed  in  the  custody  of  a  purchaser 
for  valuable  consideration,  which  the  bill 
impeached  for  fraud,  ordered*  undv 
8|>ecial  circiimstaooes,  tO  bo  pfodoosd* 
Kennedy  v    G.-rpn.  • 

2.  A  wile  who  had  been  deserted  by  her 
husband,  beeamo  entitled  to  a  share  of  ao 
inirstaie's  pmpcrty,  amounting  to  3,R09/. 
The  husband,  whilst  he  was  ignorant  of 
the  amoeot  of  the  share  assigned  it  in 
tioatfor  his  wife  and  children,  subject  to 
tho  payment  of  lOc.  a  week  te  himaelf 
for  his  life.  Ahhoo^h  the  deed  ledtod 
iliat  the  intestate's  estate  was  very  con- 
siderable, yet  aa  the  admioisiraturs,  who 
were  the  wife's  brothers  and  parties  to 
the  transaction,  did  not  disclose  lo  the 
husband  the  amount  of  the  share,  the 
deed  was  set  o&ide.    Groves  v.  PtHuM$ 

Sm  AooooMT,  l.~PoBLic  Policy 

GUARDIAN. 

Guardian  appointed  to  nn  infant  eoiilled  to 
freehold  property  worth  80/.  a  vear,  with- 
ont  a  nferenee.  £r  parte  Jmom  819 

UAKD  BARGAIN. 

9m  AOMBHBHT,  t. 

HEIR. 

Testator  devised  his  real  estates  to  tioslees 

in  trust  to  pay  an  annuity,  and,  out  of  ths 
zesidae  of  the  nnts,  to  maintain  W. 
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(who  WMhit  betr)  uniil  he  BttaioMl  81, 

and,  on  his  attaining  21,  lo  convey  the  es- 
tates lo  him  ui  fee  ;  but,  if  he  died  under 
SI,  then  II)  J.  S.  in  fee.  S.  W.  attained 
.  lit  id  that  he  took  the  Mtttes  by  de- 
scent. Wood  V.  Skeltoa  170 
See  Crkditoi*s  Si^it. 

HUSBAND  AND  WIFE. 

Testator  ticqiicallictl  700/.  td  Iiis  danchicr's 
busband,  his  executors,  &c.  in  trust  to  pay 
the  intereat,  to  hia  daughter,  for  her  sepa- 
rate use  for  life,  and,  after  her  doaih,  to 
such  persouaasshe  should  appoint  by  will, 
and,  in  defauhof  appointment,  to  her  per- 
sonal representatives.  The  daughter  died 
without  having  made  any  appointment. 
Held  that  her  next  of  kin,  to  the  exclusion 
ttf  bar  hmband,  were  entitled  to  the  700/. 
liolinson  v.  Smith  47 

See  Construction,  7,  20. — Decrke,  8. — 

DaiO,  4. — VSME  COTKBT.*'WlDOW. 

IMFE  A  CHM  ENT  OF  DECK  KE. 
Ste  Flba  AMD  PLsaoiiro,  6. 


IMPFJITINENCE 
Set  New  OaDtaa,  7. 

IMPLIED  GIFT. 
Set  ComnvcTiov,  18.^Cmw  Riamii- 
nxaa. 

INABEQU  ACT  OF  CONSIDERATION. 
See  Faavo,  8. 

INFANT. 
1.  Guardian  appointed  to  an  infant  entitled 
to  frpphohl  propeity  worsh  80/.  a  vear, 
without  a  reference.  yarie  Jackson 

213 

3.  Where  an  infatit  liis  an  allowance  made 
to  hira,  by  hi:^  guardians,  fur  his  support, 
a  tradesman  is  not  esititled  to  be  iMid  for 
articles  supplied  to  the  infant,  on  ctpdit, 
unless  he  can  make  out  that,  bavmg  regard 
to  the  infant's  circumstances  snd  station 
(which  lie  i;i  Ixiuiid  lu  inquire  intr*),  the 
articles  wete  necessaries.  Martara  v. 
Haa  465 

3.  Evident  r:in-  ol  be  read,  even  on  beliailf 
of  an  infant,  as  to  a  fact  not  staled  in  the 
bill  unless  it  ispnt  in  issue  by  bis  answer. 
Powys  V.  Mansfield  565 

Su  Costs,  I. — ^Dkmurrer  or  Paroi.. 

TXFANT  TRUSTEE. 
Where  the  Court,  in  any  proceeding  in  a 
muse,  declares  a  patty  to  be  a  trustee  with- 
in 11  Geo.  4  &  1  Will.  4,  e.  eO,  it  may, 

by  the  same  order,  direct  a  cootejWice  to 
be  made.    Wo/fon  t.  Merry  326 


INJUNCTION. 

tl.  A  receiver  having  been  aj)i«oimtd,  la  a 
I    crediior'a  auit,  of  the  office  of  master  for- 
?    rster  of  a  royal  ff)resf,  an  injiinction  was 
aftervvurds  granted  to  n  strain  certain  per- 
sons who  owned  lands  in  the  forest,  from 
sporting  io  it*  B^wkoM  v.  Cmoihome 

155 

2.  Iiijunciion  granted  to  TPStrain  the  Lords 

(jf  ihc  Tre:i?:iirv  from  paying  tlif  compens- 
ation awarded  under  li  U.  4  &  1  W.  4, 
c.  58,  for  the  office  of  aide  eterk  in  the  Ex- 
chrquer,  w Mcii  had  been  sbolisbed. 
Its  V.  Earl  Gray  814 

3.  Where  a  party  agrees  not  to  do  a  |Mirti<^ 
ular  act,  and  there  are  other  terms  in  the 
agreement  which  are  to  Tague  that  the 
Court  cannot  enforce  them,  it  will  not  grant 
an  injuDction  to  restrain  the  breach  uf  the 
negative  tfrni.  The  Court  viU  not  give 
aov  assistance  lo  a  party  seeking  to  enforce 
a  hard  bargain.  Xmber!ey  v.  Jaimngt 

340 

4.  Under  the  10th  order  ol  1833,  ihe  commoa 
injunction  cannot  be  obtained  on  an  amend* 
eci  billui>f]  five  weeks  after  appearance, 
and,  if  the  defendant  ia  then  in  default,  the 
applieaiioni  most  be  made  aoeording  to  the 
old  prat  lce.    I^ec  v.  Ravenscroft  474 

See  AoRKfiMEXT.—liANKaUPT.—CoPY RIGHT. 

— DcBTon  AMD  CacniTCHii  l^*-^lii»>Tf- 

FAiMorsNhZSS. — Pl«A  and  FLBAOUie»  6. 
— Wastb. 

INSOLVENT  DEBTOR. 

To  a  bill  filed  by  the  assignee  of  an  insolvent 

debtor,  the  defendant  pleaded  that  the  con- 
sent of  the  creditors  and  the  laaolveat 
Debtors'  Court,  to  the  institution  of  the 
suit,  had  not  been  obiained.  Plea  over- 
ruled. Cast'Ome  v.  Barsham  317 
In  a  loreclosure  suii  agaitisi  an  insolvent 
mort£r»gor  and  the  provisional  assigiiee  of 
the  Iiisolvoiit  Court  who  claims  no  inter- 
est, the  plaintUf  must  pay  the  cosu  ol  iha 
assignee  and  add  Uiem  to  his  debt.  Weao- 
ingn,  OrniU  439 

INSUFFICIENCY. 
Set  ExcsPTiONs,  3. 


INFORMATION. 
See  Charity, 

Voir  VI. 


lOS 


INTEREST. 

Testator  gave  a  legacy  to  hia  daughter,  and 
all  hia  real  and  personal  eatate  to  his  wife, 

and,  after  her  death,  he  gave  Ins  real  es- 
tate, subject  to  the  legacy,  to  hia  aoa  in 
fee.  The  wife  survived  the  testator,  and 
afterwarda  died.  Held  that  the  legacy, 
with  int«rp«!i  from  the  end  of  a  year  after 
the  testator  Si  ueuih,  was  raiseable  out  of 
the  real  esute,  in  eaae  the  personal  eslale 
deficient.  Frfrman.  T.  Simpson  W 
6^  Accounts. — Duo,  !• 
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INTERPLEADER. 

1.  Where  a  principal  has  created  a  lien  in 
favour  of  another  person,  on  funds  in  the 
hands  (if  his  ar;ent,  the  agent  may  file  a 
bill  of  intprplfaiit.  r  ajxainst  his  principal 
and  the  other  claimAiii.  &tuth  v.  Ham- 
mond 10 

2.  A  hil!  of  interpleader  is  not  demurrable, 
bectiubti  11  docs  not  oflfet  to  bruig  the  mon- 
ey claimed  into  court.  But  the  pltioiiff 
must  brin<;  it  in,  before  he^  take*  tOJ Step 
in  U»e  cau£4i.    Mcux  v.  Bell  176 

INTEROGATORIES 

If,  in  a  creditor's  suit,  a  decree  is  made  in 
the  usual  form,  no  special  inteirogatory 
fur  the  examination  uf  the  defendants, 
ought  to  be  allowed,  although  a  case  for 
directing  i^pecial  inquires,  is  made  on  the 
record.    Moore  v.  Longford  and  Wife 

382 

See  £xc£moN8,83. — Rs  szAiiiirATioii. 

JOINTURE. 
Set  CoNSTftUCTiov,  9. 

JUDGMENTS. 

]^ulice  tn  a  purchaser,  of  judgments  against 
ths  veiiJur,  whose  estates  is  limited  to 
uses  lu  bar  dower,  does  not  prevent  the 
purchaser  from  taking  the  estate  free 
from  the  judgments,  under  m  eiercise 
of  the  ]>n\vor  reserved  to  Ibe  vendor. 
Eaton  V.  iktrutcr  617 
See  Dbbtor  and  CneDiTOR,  3. 

JUD^iMi:^T  creditor. 

9ee  DcBTon  and  Cbboitob«  8. 

JUIUSDICTION. 

I.  Injunction  {jranted  to  restrain  the  Lords 
of  the  Treasury  from  paying  the  com- 
pensation awarded  under  11  Geo.  4  and 
1  Will.  4,  c.  58,  for  the  office  of  side  clerk 
in  the  Exchequer,  which  bad  been  aboi- 
bbed.  BUie  v.  Earl  Grtif .  814 

S  The  proprietors  of  Covent-garden  T'neati 
agreed  with  an  actor,  that  be  should  act 
for  94  nights,  during  s  certdn  period  of 
time,  at  their  tlieatre,  and  that,  in  the 
meantime,  he  abould  not  act  at  aay  oiJiwr 
plaee  in  London.  Held  that  the  Conn 
cannot  enforce  tho  posiiive  pan  of  the 
contract,  and  therefore,  it  will  not  restrain, 
by  injunction,  a  breach  of  tlie  negative 
pari*    KtrnlU:  v  Kcan  333 

See  AcftC£MSNT. 


UPASEIIOLDS  FOR  LIVES. 
Se^  CoMaTavcTiQn,  % 


LFiOACr. 

1.  A  testator  domiciled  in  Jamaica,  became, 
during  a  temporary  residence  at  Frankfort, 
engaged  and  betrothed  to  a  lady  ;  and  by 
a  codicil  to  his  will,  after  mentioning  her 
by  name,  and  alluding  to  his  intended 
marriage  with  her,  gave  3.000/.  to  his 
wife.  Dorinythe  engageniei.i  Imt  before 
tlie  marriag^e,  th"  i<  s!:i:f>r  died'  Held 
liiat  the  lady  was  euialeii  to  tlio  legacy. 
Schloss  V.  Stubel  1 

2  Testator  pavt'.  lo  his  Wife,  his  house  in 
B.  and  the  lurnituie  m  the  said  house 
The  lease  of  the  bouse  expired  in  the  tea 
tator's  lifetime,  and  he  took  ai  tf  pr  houso 
and  removed  his  furnitare  lu  ii.  lield 
that  the  legaey  vras  adeemed.  Celleten 
V.  Garth  19 

3.  A  te&latrix  i^ave  legacich  of  100/.  each  to 
A.  B.  and  C. ;  and,  in  a  subsequent  part 
of  her  will,  she  appointed  them  her  eieca- 
tois.  In  the  preceding  ciauses  &iie  made 
devises  and  beqaests  **  to  her  eieeulota 
therioafter  nnmed,"  and  **  to  her  execu* 
tors  and  trustee."  A.  neithor  proved  nor 
acted.  Held  that  tho  was  not  entitled  to 
the  legacy.  Pig  got  t  v.  Green  73 

4.  Testator  gave  a  legacy  to  his  daughter, 
and  all  bis  real  and  personal  estate,  to  hia 
wife,  and,  af;er  her  death,  he  gave  his 
teal  estates,  subject  to  the  legacy,  to  hie 
son  in  fee.  The  wi  fe  survived  the  teetator, 
and  afterwards  died.  Held  that  the  leg- 
acy with  interest  from  a  year  after  the 
testator's  death,  was  taiseable  out  of  tho 
real  estate  in  case  the  persona)  ostalo  wao 
deficient.  Freeman  v.  Smfton  75 

5.  Testator  devised  hia  estates,  charged 
wi'h  debts  and  legacies.  Tlie  dbviseo 
mortgaged  the  estate  to  A.  subject,  ex- 
preasly,  to  the  legacies,  A.  havm;;  called 
in  his  money,  and  the  devisee  requiring 
a  further  advance,  tboy  join  in  mortgaging 
the  estate  to  B.  but  not,  expressly,  sub* 
ject  to  the  lepaciea,  and  B.  ib  infoimed, 
falsely,  by  the  devisee  that  all  the  legacies 
had  been  paid.  Held  that  B.  took  tho 
estate  subjeet  to  the  kfteiea.  Regen  ▼. 
Rogers  364 

6.  Testator  directed  his  trustees  to  pay,  to 
hid  daughters  their  portions  on  (heir  mar- 
rying with  the  consent,  in  writing,  of  his 
iTOSieea  first  had  and  obtained ;  and,  on 
their  marrying  without  such  ooosent,  that 
the  trustees  should  6tand  poaaessed  of 
their  separate  use,  for  life,  wuh  rem.iinder 
to  their  children.  A.  proposed  to  tho 
trustees  to  marry  one  of  the  daughters, 
who^  was  an  infant.  The  terms,  as  com- 
mun'cated  to  her  by  one  of  the  trusteeo, 
were,  that  60n/  slioult!  bp  pnid  to  A.,  on 
bis  marriage,  uui  oi  her  poriiufl,and  that 
thoimnainder  should  be  invested,  in  the 
names  of  trustees,  for  her  sole  use  and 
benelit,  the  uitereett  to  be  paid  to  her 
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ody.  The  daughter  •ooepted  the  pfopi>> 
sals,  and  asked  the  consent  of  the  trus- 
tees. The  same  trustee  then  wrote  a  let- 
ter, to  the  daughter,  saying  that  he  and 
his  co-imstt  c  had  not  thrn  signed  the  con- 
sent, but  were  ready  tu  do  eo  as  soon  as 
requisite  ;  and  a  draft  was  ptepared  by 
which  (subject  to  the  payment  of  the 
500/.  to  the  husband)  the  portion  was 
settled  on  the  intended  husband  during 
his  solvency,  then  on  the  intended  Mife, 
for  her  separate  use,  fur  life,  with  remain- 
der to  the  children,  wiih  remainder  to  the 
survivor  of  the  iii(cnd«>d  Imshand  and 
wife.  A.  having  made  cerlam  arrange- 
nenls  for  the  dispoeal  of  the  SON. ,  which 
the  trustee.^  disapproved  of,  the  trustee 
who  had  written  the  letter  refused  to  look 
at  the  draft  of  the  eetttefnent,  eayini^  he 
slioiild  expect  A.  to  make  fionie  other 
proposals  respecting  the  disposal  of  the 
5uM.  Another  arrangement  waeaeeord- 
inly  made  and  communicated  to  the  trns- 
tee,  but  he  took  no  notice  of  it,  and  his 
name  was  struck  out  of  the  settteaent; 
and  the  marTlni^r  ffo  wliich  his  co-trustee 
had  duly  consenied)  was  had,  without 
further  eommttnieattoa  with  him.  Held 
t!iat  the  letter  was  i  -iifTicient  consent  on 
his  part  to  the  marriase.  Le  Jeune  v. 
Budd  441 

9U  Cum-LATIVE   LiCGACIKS.  PoHTION'S,  1. 

—Porch ASKR,  3, — Spkcific  LEOAcr. — 
Will,  12,  93. 

LEGAL  HKFKESENTATIVES. 

Testator  gave  i50'  tr)  trustees,  their  execu- 
tors,  &c.  in  trust  tor  his  son  for  life,  and 
after  his  son's  deeeaie,  to  payihereoat 

two  legnrif  ?  of  100^  rnch  to  two  of  his 

daughters,  and  to  pay  the  residue  to  the 
legal  representathfes  of  bn  son.  And  he 
gave  the  residnr"  nf  his  personal  estate  to 
his  son,  bis  executors,  &c.  Held  that 
the  words  *  legal  repreeentaiites*  nMBt 
DsxtofkiD.    WUferv.MUlte  148 

LENGTH  OF  TIME. 
Aw  RsoBMrrMnf . 

LIMITATIONS. 
9m  Statotx  op  LwrrAtHMS. 

LIVING. 
8m  CxAioc  OK  Bnrencr. 

LOCUS  PARENTIS. 
8m  SAYMTAOTloir,  9,  S,  4. 

LORDS  OF  THE  TREASURY. 
8m  IiueiioTMiiii  9* 


MAINTENANCE. 
TiMator  gate  hkiwidiiaiy  eataai  to 


in  tmat  Ibr  his  sisters*  younger  children 

equally,  and  to  vest  in  them  at  the  usual 

Seriods,  and  he  directed  liis  trustees, 
uring  the  minorities  of  the  cluldren,  to 
pay  tho  interest  of  their  shares  to  his 
sisters,  or  to  the  guardians  of  the  children, 
to  be  applied  fur  their  maintenance  and 
education.  Held  that  the  sisier^  were  en- 
titled tu  receive  the  interest  of  tiieir  child- 
ren's  shares  daring  the  minorities  of  ihcir 
ehildren.  Beritd^    Smnlmim  613 

MARRIAGE  ARTICLES. 

By  marriage  articles,  it  was  aorecd  thit  es- 
tates should  be  settled  in  strict  settlement, 
and  that  there  should  be  contained,  in  the 
settlement,  powers  to  the  husband,  to 
charge  the  estates,  by  w  ay  of  mortgage, 
with  a  certain  sum,  and  a!io  to  charge 
the  estates  with  another  sum  lor  younger 
ehitdreo,  and  to  create  terms  for  raisiog 
those  sums,  and  likewise  all  other  powers, 
&c.  usually  inserted  in  setilemenu  of  the 
like  nature,  and  which  should  ho  proper 
for  effecting  any  of  the  purposes  afore- 
said, ileld  that  a  power  of  sale  aud  ex- 
change might  he  introduced  into  the  set- 
tlement.   Hill  V.  Hill  136 

See  Consent  to  Marriaob.— Constrcc- 

TION,  I3.-~P0WEK  op  8AU.  SlTTL^ 
MBNT. 

MASTER  IN  ROTATION, 

8m  COMSTMOTIOM,  S8. 

MASTER  S  CERTIFICATE. 
Sm  EzcEPTioNa,  9. 

MASTER'S  REPORT. 
&B  Report. 

MESSENGER. 

Sm  PjtACTICK. 

MISJOINDER. 
9m  PARTin,  9. 

MISTAKE. 

In  taking  accounts  directed  by  the  decree, 
eettain  payments  which  had  been  made  by 

A.  and  11  jointly,  were  represented  and 
reported  by  the  Matter  to  have  been  made 
by  B.  separately.  AHer  the  report  had 
brcn  absolutely  confirmed,  and  fl.  had  be- 
come bankrupt,  the  Court,  on  the  petition 
of  A.  diaeharged  the  order  to  confirm 
the  report,  and  referred  it  back  to  the 
Master  to  review  his  report.  Prentice  v, 
JUmsmH  971 

MORTGAGE. 

'  1 .  A .  and  B.  beittf  seised  in  fee,  in  rif^ht  of 
I    their  wivoo^  of  two  nndirided  foaith  parts 
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of  an  estate,  subject  to  a  mortgage  term, 
joined,  in  1784,  wiih  the  owner  ot  the 
other  luuiety,  in  conveying  the  esut«,  by 
lease  and  release,  but  without  a  fine,  to'  a 
pnrchr.^rr  in  fee.  The  moitpnfrr'  wis 
paid  oil,  and  the  term  assigned  lu  aitcud. 
The  purehaaer,  and  those  claimiiij;  under 
him,  had  been  in  possession  fmin  ihedaie 
of  the  cunvevaace.  A/s  wile  burvived 
him,  and  died  in  18S5,  leaving  one  tif  the 

Itlaiatifr:)  her  heir.    B.'s  wife  died  in  1818, 
eaving  the  other  plainiiH'  hei  heir.  B. 
di«d  io  1896.    In  1830  the  plaintiBs 
blOOffht  an  ejectment,  hut  were  nonsuited 
by  the  defendants  setting  up  the  term. 
In  1831  they  filed  a  bill  to  redeem,  whieh 
was  disuiissL'd,  on  account  of  the  lengili 
of  possession  by  the  defendanta,  and  tliosel 
under  whom  thejr  daimed.    Aikton  v. 
Milne  3691 
2.  A  father  having  agreed  to  secute  a  mar-! 
riage  portion  for  hia  daughter,  mortgaged  j 
part  of  his  estates  fur  that  purpos*-,  »nd 
covenanted  to  pay  the  money.    By  his  I 
will,  he  diieeted  his  debts  to  be  paid  first ! 
out  of  the  residue  of  his  personal  psimc,' 
then  out  of  his  rouney  in  the  funds,  and, 
lastly,  out  of  hia  reaidaaTy  real  eatates. 
Held  tliat  the  mortgaged  estate  was  not  to 
be  exonerated,  from  the  portion,  out  of  the 
peiaonal  esute.    Oranu  v.  Midi  396 
See  CoNsraocTiON,  10. 

MORTGAGOR  AND  MORTGAGEE. 

A.  ooareyed  his  estates  to  B.,  in  trust  to 
•elt,  md  pay  off  a  mortgage  and  other  in> 

cumbtances  on  the  estates,  and  tn  rriiin  a 
debt  due  to  B.,  and  until  the  sale,  to  ap- 
ply the  reota  in  keeping  down  the  inlereal 
lie  charges,  and  lo  pnv  tlie  surplus  to 
A.  B.  look  a  transfei  of  the  mortgage 
Mid  entered  into  and  lemained  in  poeaea- 
aion  for  34  ye-ir?.  hut  did  not  sell  the  es- 
tates. For  the  lirst  ten  years  tiie  rents 
were  less  than  the  intereat;  hot,  after^ 
wards,  they  excpeded  it.  A.  filed  a  hill 
for  an  account  of  the  rents  received  by  B., 


against  B.  and  C.  for  nofliea  illrged  to 

be  due  from  the  testatrix  to  the  inteeiate's 
estate.  B.  and  C.  together  with  the  child- 
ren, filed  a  bill  against  D.  praying  fur  all 
pioper  arcounts  of  the  assets  of  ilie  in- 
testate and  testatrix,  possessed  by  B.  and 
C,  and  by  D.,  and  of  what,  if  anything-, 
was  duo  from  the  testatrix's  e?tnte  to  the 
inif-state's  estate,  and  lor  an  injunction  to 
restrain  the  aciioo.  Held  that  ibe  bill 
waa  not  muliifarioiiB.    Xeiew  t.  Edmtmd 

SSI 

NECESSARIES. 

Where  an  infant  haa  an  allowaQee  madoto 

hi:ii,  by  his  puardians,  for  his  sMpport,  a 
iiadesman  is  not  entitled  to  be  paid  lor  ar- 
ticles supplied  to  the  infant,  on  credit,  on- 
lese  he  can  nrtakc  uut  that,  having  regard 
to  tho  infant's  circumstances  and  station 
(whieh  he  ia  bonnd  lo  inqatre  into),  the 
i  rticlea  wete  neeenariea.  Jlferfsrs 
UaU  46ft 

NEXT  OF  KIN. 
See  HusiuNi)  Atto  Wife. — Lsaih  Bcruacx- 
TATivaa. 


NEW  OKDERS. 

1.  The  leepotidcnts  to  a  charily  petition  are 
parties  to  it,  and  therefore  they  are  not 
within  the  44ih  order.  In  re  WiUougff 
hy^s  Chanh! 

2.  The  17th  order  of  1831  does  not  apply, 
exeept  in  eaaea  where  the  plaintiff  requires 
a  commission ;  in  other  cases  the  old 

Sractice  lemaitts  unaltered.  WUliom  t. 
'emaway  77 

3.  The  orders  of  the  Court  are  to  be  con- 
sidered as  laying  down  general  rules,  but 
not  aa  being  ao  imperative  aa  that  they  can, 
under  no  circuinHtanccs,  be  departed  from . 
Burrdl  v.  Nicholson  818 

4.  The  time  allowed  by  the  18th  tnder  for 
procuring  thcrcpoit  as  to  the  insufficiency 
of  an  answer,  extended  ;  the  drawing  up 


with  yearly  rests,  and  for  a  re*conteyanee|    of  the  onfer  having  been  delayed  by  the 

offices  beinp  closed,  and  the  plaintif]'  iiuv- 
iog,  thiQugh  iuadvertance,  omitted  to  ob- 
tain the  Master*a  certificate  that  further 
time  was  necessary  to  enable  bin  lomake 
his  report.  JUd  212 
6.  PlaiotiflT  obtained  an  order  for  a  commis- 
sion to  examine  witnesses,  but  did  not 
take  it  out.  Held  that,  under  the  iTih 
Older  of  1831,'  the  defendant  was  enutied 
to  lake  out  a  commiMMMl.  RatUnAmy  r. 
Fenion  368 
6.  Where  a  decree  in  a  cause  io  which  pre- 
vious references  have  been  made,  directa 
a  leference  to  the  Master  in  rotation,  the 
decree  will  be  carried  to  the  Maatar  to 
whom  the  previous  refer 


of  the  estates.  But  the  ^'i  art  rpfnsed  to 
dir^t  the  resta.    Laiier  v.  JJashtoood 

462 

See  Costs,  4. — Mortoags. 

TatTSTEC. 

MULTIFARIOUSNESS. 

A*  died  intestate,  leaving  a  widow  and  in- 
fant children  his  next  nf  k,n.  The  widow, 
Without  taking  out  admin istraiioa,  pos- 
•ened  hie  aaseta  and  paid  his  debta,  and 

died,  having  bcqiK  at!n  d  her  pei&onal  es- 
tate to  the  cluJdteo,  and  appointed  B.  and 
C.  her  exeentore.  D.  then  took  out  ad- 
ministration to  ilia  iiitostale  aud  brought 
an  action,  as  trustee  for  the  children. 
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7.  Where  e  report  of  seitodt]  or  imperti- 
nence has  bein  excepted  to,  ihe  llMter 
cannot  lax  the  costs  of  the  rrferpnce  un- 
der the  22d  order  of  1833,  wiiliuui  lurther 
order.    Drsan'*€$  v,  Gregory  473 

8.  Vnder  the  U'lh  order  ot  1833,  the  com- 
mon mjunciion  cannot  be  okninod  on  an- 
tmended  bill,  timil  fire  weeks  alt«>r  ap- 
pearancf.  and.  if  i!ie  defendant  is  ilirn  in 
default,  the  application  must  be  made  ac- 
conliofrie  ibecrfd  preeiiee.  Imv.  Ba 
vauaro/i  474 

NKWSPAPER. 

See  PuBucPoucr. 

KoncE. 

SBt  FtiA  AWo  PLcADnte,  S.— Oidcr  and 
Dmpobi-xioii.— Vendor  awd  PosoBASsit, 
4, 

OPENING  BIDDINGS. 

1.  Biddings  opened  on  an  advance  of  300/. 
on  5,030/.    Lswrmce  v.  Jlallu/of  896 

2.  A  motion  to  open  biddir<;s  for  fpveral 
lots  piiiciiabcd  by  diil't- rcul  purchasers,  on 
an  advance  of  a  certain  sum  for  each  lot, 
is  irregular.    Guodall  \ .  Ptckford  379 

3.  An  estate  was  put  up  to  sale  in  ftiur  lots, 
end  the  timber  on  each  lot  was  to  be  paid 
for  by  iht<  piitcfiarcr,  according  to  a  valu- 
ation uhtch  hud  been  made.  A.  purchas- 
ed lot  1 ;  (he  other  loia  were  not  aold. 
B.  opened  li.e  hiddinps,  and  on  the  re- 
eale,  purchased  lota  1  and  3,  for  2,140/., 
and  lot  3,  at  360/.  The  eonn  refoaed  to 
0[tr«n  t!ic  hiddinps  for  lots  I  and  2.  on  the 
applicaliuQ  of  A.,  unless  he  would  ad- 
irance  10  percent,  on  the  price  of  the 
limber,  as  wfll  as  the  land,  and  would 
take  lot  3  (in  case  B.  should  retire  from 
it)  at  the  price  it  had  been  bold  for,  in  case 
it  should  fetch  the  same  priee  9X  the  re- 
aale.  Bata  v.  Bonner  3^0 

ORDER. 

By  a  mistake  in  tho  Registrar's  uflire,  an 
erder,  made  on  an  undenakin<r  to  speed, 
was  erroneotis-ly  drawn  tip.  The  order 
was  discharged,  with  costs  of  the  appli- 
cation to  diacharf  e  H ;  it  being  the  duty 
of  the  party  wlio  procuics  an  ordrr,  to 
see  that  it  is  properly  drawn  up.  X^an- 
Avff  V.  Atkn  680 

ORDiiR  AND  DISPOSITION. 

A.  on  hrfialf  of  the  owner  of  a  sbip,  enter- 
ed into  a  charler*pany  with  B.,  by  which 
B.  agieed  to  pay  to  A.  on  hehalf  of  Ihe 

•   owner,  a  ct  riain  miiu  for  the  freight  of  the 

•hip,  by  two  inatalmeau,  one  to  be  paid 


6G5 

00  the  arilin;  of  the  ahip,  and  the  other, 

on  the  completion  of  the  voyage.  The 
own^T  beiiip  indebted  to  C.  tirdered,  in 
wntuig,  .\.  lu  pay  lo  C.  uU  niuuics  he 
might  receive  under  the  charter-party ; 
and,  accordingly,  A.  paid  over  ilie  first 
instalment  to  C.  The  owner  then  assign- 
ed, hy  deed,  the  remainder  of  the  freight 
to  C,  who  pave  noiice  of  the  assigninent 
to  A.,  but  not  to  B.  The  veasoi  com* 
pleied  her  voyage,  and,  afterwarda,  (he 
owner  became  bankrupt.  Held  that  ihc 
remainder  of  the  freight  waa  not  in  tiis 
order  sad  dwpeaaiioii  it  hie  tiaiikruptcr. 
Garinxr  v.  XeeAlM  407 

ORDER  FOR  TIME. 
Sn  Pbactick,  85. 

ORDERS. 
8tt  New  OtoiM. 

ORIGINAL  AND  SUPPLEMENTAL 
BILL. 

Set  PtfiA  AMD  Plkaoiho,  a. 

ORNAMENTAL  TIMBER. 
Sw  Waktc. 

OUTSTANDING  TERMS. 

Demurier  allowed  to  a  bill  to  prevent  the 
aettiiig  up  of  outstanding  terma,  ae  it  tl- 
leged,  iLcrfiy,  that  the  defendant  th  i  eaten- 
ed  lo  set  up  &ome  outstanding  term.  Such 
m  bill  ought  to  B(ate  that  tbeie  are  eoeh 
terms  and  what  is  the  natore  of  them. 
Simubury  v.  Arkwright  481 

OWELTY  OF  FXnrANGE. 
See  Powaa  of  Sale  anu  i:IxcuA^G£. 

PARENT  AND  CHILD. 

In  a  suit  by  a  husband  against  his  wife  and 
children,  (whom  he  had  deeertod),  rea> 
pectirin  ttic  wife  s  hhare  in  an  intestate's 
estate ,  ihu  dLcrcu  referred  it  to  the  Master 
to  approve  of  a  proper  aetiletnent  on  the 
wife,  with  liberty  to  all  parties  to  lay  pro- 
puisab  before  the  Mu&lur.  liclore  Uie  re- 
port was  made,  the  wife  died.  Held  that 
the  children  were  entitled  to  the  benefit  of 
the  decree.    Groves  v.  Ptrktns  584 

PA  HDL. 
See  DsKUKRca  of  Parol. 

PARTIES. 

1.  A  debtor  oonveyed  certain  of  hia  ealatee 

to  trustees,  in  trust  lo  raise  a  fur  d  for 
payment  of  hia  credtMna  named  in  a 
aehednle,  and  to  niae  an  aDnnal  torn  for 

Ills  own  benefit.    Several  of  the  crodilors 

executed  the  ooofoyanoe,  but  the  uuateee 
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did  not  tall  ilw  ealstM,  tlie  cndil*m 

havin>;  roccivcd  sums  in  or  towards  saiis- 
faotioa  of  iheir  debls,  oat  of  other  estates 
fioaveyed  by  the  debtor  upon  tbe  tame 
tnists.  A  judgment  croiliioi ,  w  liosc  name 
was  not  msniioned  in  the  M:hedule,  filed 
bk  bill  against  the  trnstees  of  the  first 
mentioned  estates  and  the  debtor,  slating 
as  above,  and  that  the  trustees  had  enter- 
ed into  the  receipt  of  the  rents  of  those 
estates,  the  value  of  which  greatly  exceed- 
ed the  sctirduicd  debts,  and  piayinff  that 
Im  debt  mi|.'ht  be  raised  and  paid  out  of 
such  pans  of  those  estates  as  should  not 
be  sold  fur  payment  of  the  srlieduled  debts, 
and  that  an  account  might  be  taken  of  the 
receipts  and  payments  of  the  inialees,  and 
for  a  receivpr,  niid  an  injnnction  xo  restrain 
the  trustees  (win  paying  any  ]).irt  of  the 
rente  or  oroduee  of  the  eetates,  to  the 
debtor.  The  inisteps  demHrred,  because 
the  .scheduled  credilors  w  ho  tind  rxccntcd 
the  conveyance  were  not  parties  to  the 
bill.  Deniorrer  allowed.  C9ekerw,  Lord 
JEfftnont  311 
9*  A  bill  is  not  demurrable  becaoae  the  lega- 
teps  of  a  tosiator  join  with  his  execntur  in 
auing  for  a  debt  due  to  his  estate.  Rhodes 
«.  Wortenen  017 

PARTITION. 

A  tenant  for  lite  of  an  undivided  shaic  of  an 
estate,  with  remainders  to  his  unborn  sons 
in  tat),  may  file  a  bill  for  a  partition,  and 
ihc  den  PR  will  be  binding  on  the  sons 
when  in  esse.    Gaskell  v.  GaskcU  643 

PARTNERSHIP. 

By  arlidea  of  partoersbip  it  waa  agreed  that 

just  and  true  acrotints  should  be  made  out 
half  yearly,  and  signed  by  the  paitnera* 
and  that  each  acooanta  ahonld  not  afier* 
wards  he  called  in  question,  excpj)i  foT 
enocs  discovered  in  the  lifotime  of  all  the 
partnera.  Theaeeoonta  were  made  ont 
by  «>n£;  of  the  partners  ;  and  after  the 
death  of  two  of  the  other  partneta  it  was 
diseovered  that  the  aeoonote  were  rmodo- 
lent.  Held  thai  the  fourth  partner  was 
entitled  to  have  the  accounts  of  the  part- 
Donhip  taken  from  the  date  of  the  aitwlea. 
iXdaker  v.  T^t  rnfkr  2!?9 
See  Debtor  and  CrkditoRi  3. 

PAYMENT.S. 
See  Dbbtor  and  CasoiToa,  4. 

PERPETUATinX  OF  TESTIMONY. 
See  Practice,  30. 

PERSOXAL  ESTATE. 
Sm  MoRTOAes,  9- 


j  PERSONAL  REPRESENTATIVES. 

See  HuaBANO  akd  Wife. — REFREasKTA- 

TIVIW. 

PETITION. 
Sec  Service. 

PLAINTIFF. 

A  bill  was  filed  against  two  trustees  alleg- 
ing that  one  of  them  only  had  acted  in 
the  trusts,  and  seeking  to  charge  that 
trustee  only  with  a  breach  of  trust.  The 
trustees,  in  their  answer,  admitted  that 
they  had  both  acted  in  the  trusts.  The 
plaintiiTs,  however,  did  not  amend  their 
bill.  Held  that  they  were  nevertheless 
entitled  to  charge  both  itie  trustees  with 
the  lose  oeeaaioncd  by  the  breach  of  trust. 

Tnylorx.  Tahrum 
See  CutS-n;MPT.-CROSs-l):i.L.-ExcKrTioss,3 

PLEA  AND  PLEADING. 

1.  Where  it  appears  on  the  face  of  the  bill, 
that  the  cati«e  of  suii  accrued  more  than 
six  years  befoie  the  filing  uf  the  bill,  a 
defendant  need  not  plead  the  Statote  of 
Limitatiooai  hot  may  demur.  Hbcra 
Peck  51 

2.  To  a  bill  filed  by  the  aasitjnee  of  an  in- 
solvent debtor,  the  defendant  pleaded  that 
the  consent  of  the  ci editors  and  of  the  In- 
solvent Debtore*  C^rt  to  the  inatitoiion 
of  the  suit,  had  not  been  obtained.  Plea 
overruled.    Casbome  t.  Barshmn  317 

3.  Defendant  pleaded,  to  the  whole  bill,  that 
he  was  a  purrliaser  for  valuable  cons^idera- 
tion,  without  notice,  and,  by  answer  in 
support  of  the  plea,  denied  the  ehargea  of 
notice.  Held  that  the  answer  overruled 
the  plea.   Lord  Forlariington  v.  '^"^^ 

4.  A  hill  was  filed  apainst  A.  and  others, 
but,  before  he  waa  served  with  a  aubpcana, 
he  went  abroad.    The  bQI  waa  then 

3innri  1  1  by  slatin^^  that  A.  was  out  of 
the  jurisdiction,  and  a  decree  waa  ntade. 
A .  then  filed  an  original  bill  to  impeaeh 
the  decree,  on  the  ground  that  lie  was  in 
England  when  the  former  bill  waa  filed, 
but  waa  not  aeired  wHh  prooeea.  The 
defendants  demurred  on  the  {rnnind  that 
the  decree  could  not  be  impeached  except 
by  a  supplemental  bill  in  the  fimt  eeit. 
Demaner  over-ruled.    IVdter/en  t.  Croft 

431 

5.  A.  being  in  possession  of  an  estate  un- 
der a  decree  in  1783,  B.  filed  a  bill 
against  him  to  recover  the  eetate,  and 
brought  a  writ  of  right  for  the  same  pur- 

Eose  :  A.  then  filed  a  cross  bill  against 
I.,  seeking  for  a  diacorery  of  mattera  re- 
Irtlt  %»  B.'a  g<iiiWMi»  aadpi^ymf  chM 
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B.  might  elect  whethtr  Im  would  proceed  j 
at  law  or  in  equity,  ftod  if  he  elected  the  I 

latter,  »hat  he  might  be  perpetually  re- 
atnined  fruin  proceeding  at  law  tu  recover  ; 
the  eetale.   B.  demorred,  because  the 
bill  souglit  a  discovery  of  maiteis  consti-  ] 
toting  Ills  case  at  law,  aad  because  the  [ 
order  fur  putting  him  to  his  election  ought  I 
to  be  obtamei!  *Hi  inotion,  and  not  :it  the  ; 
hnriDg.   Demurrer  overruled  Xiowm/e^v. 
Davits  468 

0.  Demurrer  allowed  to  a  bill  to  prevent  the 
setting  up  of  outstanding  terms,  as  it  al- 
leged, merely,  that  the  defendant  threa- 
tened to  set  up  some  outsanding  term. 
Such  a  hil!  ou.'ht  to  ?v\te  that  there  ax" 
such  teuria  and  what  is  the  tulure  ot 
them.    Stansbury  V.  Arhic right         48 i  j 

7.  A  bill  is  not  demurrable  because  the  leg- 
atees of  a  testator  juia  with  his  exfioutor 
in  suing  for  a  debt  due  to  hie  estate.  | 
Rhodes  wWarburton  617 

8.  A.  died  indebted  to  B.  C.  took  out  admin- 
iatration  to  A.,  got  in  hie  eelate,  and  af- 
terwards (Hl  !  I),  look  oat  administration 
to  A.   jB.  lUed  a  bill  against  I),  and 

C.  *e  eseentor,  for  an  aoeount  of  A.*b  es- 
tate possessed  by  D.  and  by  C.    The  ex-  ' 
ecutor  pleaded  aa  accouut  staled  bv  him  i 
to  D.  after  the  filing  uf  the  bill  ana  a  re-  ( 
lease  executed  to  him  by  D.  on  payment! 
of  the  balance,  but  did  not  annex  the  ac- 
count to  his  plea.    Held  that  the  plea 
waa  not  doable,  and  that  it  was  not  nec- 1 
e»ary  to  annejtthe  aecount.   Holland  v. 
SprouU  G23 

DBiiaaBKft.~MuiiTirAHiovaMnaa.— Pa  r  • 
Tin. 

PORTIONS. 

1.  Oo  a  marriage,  the  father  and  husband  of 
the  lady  gave  bonds  for  8,0001.  eaeh,  to 
be  paid  lo  tlie  irufttcea  upon  the  tiusts  of 
the  settlement.  The  father  died,  leaving 
the  whole  of  the  principal,  and  some  m 
the  interest  d  u  (n  his  bund,  and  having 
bequeathed  3,000/  to  his  executors,  up- 
on the  same  trusts  for  the  benefit  of  his 
daughter,  and  her  husband  and  their  is- 
sue, as  weio  declared,  by  the  settlement, 
of  the  trust-monies  therein  comprised. 
Held  that  the  legacy  was  not  a  satisfac-  i 
tinn  of  the  fiitber'a  bond.  FoUtr  v.  I 
Evans  15 ; 

I.  Testator  btin^  seifed  of  a  reversion  in  , 
fee  expectant  on  the  death  and  failure  of 
issue  mule  uf  himself  and  his  brother, 
and  being  possessed  of  a  leasehold  estate, 
and  of  stock  in  tlic  funds,  devised  the  re- 
version to  the  trustees  for  the  term  of 
1,000  years  and  gafe  to  them  the  lease' 
hold  estate  and  stock,  in  trust  to  raise 
10,000/.,  which  he  directed  to  be  held  in 
tnMt  Ihr  hie  aieee  Jnlia,  the*daaghter  of 
bhi  bradur,  fbr  liAi  and  aflwr  bar  daoem 


in  trust  for  any  husband  who  might  sur- 
vife  her,  aad,  after  the  deeesee  of  the 

survivor  nf  ih^^m.  in  trust  for  all  the  chil- 
dren oi  his  ntece  who  should  be  then 
tivmg.  The  nieee  married  about  three 
months  after  the  dale  of  the  will  :  and, 
by  a  settlement  made  in  cuniefflplaiioo  of 
the  marriage,  the  leatalor,  in  considera- 
tion of  natural  love,  &c.  for  hi.^  niece 
Julia,  the  daughter  of  his  brother,  and 
for  her  advancement  in  life  and  to  pro- 
vide a  maintenance  for  her,  charged  the 
reversion  with  the  pavitient  (after  the 
death  of  the  survivor  ol"  hiaiself  and  his 
brother  without  leaving  issue  male  u  ho 
f^hoiild  attain  21)  of  the  inicresi  of  lO.ooo? 
to  his  niece's  husband  for  life,  and  alter 
bis  decease,  to  his  niece  for  life,  and, 
after  the  decease  of  ihc  survivor  with 
the  payment  of  10,000/.  to  trustees  ia 
trust  fur  the  younger  ehildren  of  the  mar- 
riage. About  a  year  afterwDrds  the  tes- 
tator by  a  codicil,  disposed  of  a  certain 
portion  of  his  property,  not  befroe  men- 
tioned,  and,  in  all  other  respects,  con- 
firmed his  will.  The  testator  died  a  bach- 
elor. His  brother  sfterwards died  leaving 
i«8ue  Julia  and  five  other  daughters* 
Held  that  the  provision  made  by  the  set- 
tlement was  not  a  astisftetion  of  the  nro- 
vision  made  by  the  will.  Peisjiv  Mans- 
field  518 

.  An  uncle  made  a  provision  by  his  will  for 
his  nieoe,  and  afterwards  by  a  settlement 
on  her  ninrriajje.  Thfl  question  beinp 
whether  the  latter  was  intended  to  he  a 
satisfaetion  of  the  former,  extrinsic  ev- 
idence was  admitted  to  ghow  iliat  the  tinrle 
stood  in  Icco  pureruis  tu  his  niece  Ibid. 

<»  No  person  can  be  held  to  stand  in  loco 
pnrrnfir  in  a  child  whose  father  is  living, 
and  who  resides  with  and  is  maiotaioed 
by  the  flither  aeeording  to  his  means. 
Bid 

\,  By  a  marriage  settlement,  a  term  of  years 
was  created  for  raising  portions  for  youn- 
ger children,  which  were  to  vest  at  usual 
periods,  but  were  not  to  be  paid  till  after 
the  liuher's  death.  And  there  were  Ilia 
usual  clauses  for  survivorship  and  main- 
tenance, and  also  a  proviso  that  any  ad- 
vance of  money,  made  by  the  father  in  his 
lifetime,  to  the  children,  should  be  a  sat- 
isfaction pro  fanlo  of  their  portions,  un- 
less the  lather  should,  in  writing,  direct 
the  contmry.  The  father  devised  all 
h*.3  real  estates  not  in  settlement,  to  trus- 
tees in  trust  to  sell  and  pay  his  debts  &c. 
and  to  pay  the  surplus  equally  amongst 
all  hi-  children  (except  hi-  ci(?e'=!?  ?on) 
at  the  usual  times;  and,  it  any  of  them 
diednnderSt  leaving  issue,  their  shares 
wcTv  !n  nro  to  ihrrr  issue,  but  if  they  lefl 
no  issue,  then  to  the  survivors  ;  and  the 
win  eontdaeda  olansefor  th«tdvaiiea- 
OMBt  «r  th«  chiUrM,  bat  waasileiit  with 
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respect  to  ill e  provision  being  a  satisfac- 
tion of  ttte  ^orlioas.   Tiio  eldest  son  filed  j 
a  bill  insisting  that  the  provision  by  the  j 

will,  was  intended  to  bo  a  satisfaction  ofj 
the  portions.    Sume  of  the  younger  chil-  i 
dren  demurred.    The  Court  was  of  opin-  j 
ion  that  the  provision  by  the  will,  although  | 
it  was  to  arise  from  the  sale  of  lands, 
and  alihough  the  will  contained  no  de- 
claration on  the  suhjeut,  might  be  a  sat- 
isfaction of  the  portions.    13ut  the  de- 
murrer was  ovcrnled.  as  it  could  not  ap- 
pear,  until  the  hearing,  whether  there 
would  be  any   fond  that  might  ht}  a  t- 
i&faction.     Fazakerlcy   t.  Gilltbrand 
Sm  Co:iiT|IVCTJON,   19. — LWACV  0. 

POWER. 

See  CoMSTsrcTioii,  4,  13,  16.— Phobatb 

Di'TY. — SroTCFi  Settt.fment, — Vendor 

AND  i'LRCUASHR,   4.  WiLL,  23. 

POWER  OF  SALE. 

A.  being  tenant  in  tail  in  remeinder  expect- 
ant on  the  death  of  B.,  entered  into  arti- 
cles on  his  marriage,  by  which,  after  re- 
eiting  that  it  h  id  been  agreed  that  the  es- 
ii!p  should,  subject  to  the  life  interest 
therein,  and  to  the  raising,  by  mortgage 
or  etherwriae,  of  any  sum  or  sums  nut  ex- 
ceeding 15,000/.  for  Iiis  use,  he  settled  lo 
the  uses  thereinafter  expressed,  covenant- 
ed that  be  wooldt  subjeet  to  the  nisitig 
by  any  wavs  or  means  and  at  any  lime  or 
times  be  should  think  proper,  ot  the  sum 
or  eoroe  befoie^nientioned  by  mortgage, 
nnntiity  or  otherwise  for  his  own  bene5t, 
and  to  any  deed  or  deeds  he  might  inalte 
foreeeariofr  the  repayment  thereof  and  hi- 
lerrst,  do  all  necessiiry  acts  for  settling;  the 
estate,  subject  to  the  life  inteiest  in  the 
manner  agreed  upon.  Held  that  A.  was 
authorized  to  raise  th«  1.0.000/.  Iiy  salo  ; 
and  that  he  was  just  ift»'d,  in  selling  his  in*, 
tereat  in  the  whole  of  the  estate,  as  the  I 
15,000/.  w  as  n^^arly  Uu?  full  value  of  such 
interest.    Tasker  v.  Small  625 

POWER  OF  SALE  AND  EXCHANGE. 

1.  The  donees  of  a  power  of  sale  and  ex> 

c!inr>f'p,  may  pay  iiionfy  for  owelty  of  ex- 
change although  they  are  not  expressly | 
aothoiiied  so  to  do.    Bartnun  v.  Wkieh- 

cntc  86 


of  tho  like  nature,  and  which  should  be 
proper  fur  effecting  any  of  the  porpoeea 
aforesaid.   Held  that  a  power  of  tela  and 

exchange  miL'lit       imntdnecd  iaio  lha 


aettienteot.   UiU  v.  HiU 


136 


8.  By  marriage  articles,  it  was  agreed  that 
the  estates  should  be  settled  in  strict  set- 
tteinent,  and  that  there  should  be  contain- 
taiaeU  in  the  settlement  powers  to  the  hus- 
band, to  charge  the  estates  by  way  of 
mortgage,  with  a  certain  sum,  and  also  to 
charge  the  estates  with  another  sum  for 
younger  children,  and  to  create  terms  fur 
taieitig  those  sums,  and  likewise  all  other 
powam,  itc  iMaaljinetiledia  Mtilemmiia 


POWER  TO  APPOINT  NEW  TRUS- 
TEKS. 
See  CoKSTRucTiuM,  13. 

PRACTICE. 

1.  On  the  hearing  of  exceptions  to  a  Maa- 
ler's  report,  no  parts  of  the  answer  can  be 
read,  except  those  which  were  read  before 
the  Master.    Rands  v.  Pushman  46 

3.  The  17th  order  of  1831,  does  not  apply 
except  incases  where  the  plainiilT requires 
a  commission  :  in  other  cases  the  old  prac- 
tiee  mmatna  onaltered.  WHtianu  v.  /m- 
away  77 

3.  The  order  for  conhriniog  al>i»oluicly  a 
Master's  report  aa  to  a  purchase,  when 
served  operates  from  the  day  on  which  it 
Was  proaimnced.    AUrdtcn  v.  Watkin 

146 

4.  Motion  by  a  deft  n  h  it  f(ir  the  produnion 
of  a  docnment  admuicd  by  the  plaintiflrto 
be  in  his  auBlody,  refuted.  WUigan  r. 
Mitchell  \m 

3.  The  orders  of  the  Court  are  to  be  consid' 
ered  as  laying  down  general  rules,  but  not 
as  beir^  f  n  imperative  as  that  they  oan, 
under  no  circutnstauces,  be  departed  from. 
Durell  V.  Nicholson  91)1 

6.  The  time  ailuwod  by  the  lOili  order  for 
procuring  tlie  report  aa  to  the  insufficiency 
of  an  answer  waa  extended,  the  drawing 
up  of  the  order  havintj  been  <li  layed  by  the 
offices  being  closed,  and  the  plaioiilT  haT> 
ing,  through  inndvertenee,  omitted  to 
obtain  the  Master's  certificate  that  further 
time  wss  neoeseary  to  enable  hitu  lo  make 
his  report.   Itdd.  S19 

7*  An  order  for  payment,  to  the  lis:sband,of 
money  to  which  his  wife  is  entitled,  can- 
not be  inserted  in  the  order  on  further  di> 
reciions,  bulmii.st  be  obtained  by  peiition, 
although  the  wife  cooseats.  Compbeli  v. 
Harding  883 

8.  The  defendant  had  been  taken  under  an 
attachment  for  want  of  answer,  but,  on 
his  paying  the  sheriff  40/.  to  be  repaid  on 
putting  in  his  answer,  the  sli'-nir,  at  the 
request  of  the  plaintiff's  agent,  discharg- 
ed him.  Motion  for  a  messenger  to  take 
the  defendant,  who  had  not  pot  in  his  an- 
swer, refused.    S^ir'mddl  v.  SuiuJ.  ll  295 

9.  A  defendant  who  bad  been  taken  on  an 
attachment  for  want  of  appcanince,  was 
discharged  nnder  11  Geo.  4,  1  Will. 
4,  c.  36,  before  plainiifTgot  an  appearance 
emamd  for  her.  Held  that,  though  «  fresh 
snppfpna  mi^ht  hf  is<!iied  against  the  de- 
fendant, nu  aiiachmeai  couid  be  taken 
otti  upM  it    WiUimm  v.  Ttmtkeiid 
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10.  Where  a  bill  is  ordered  lo  be  lakeji 
pre  een/esso,  the  decree  may  be  made  sub- 
sequently, although  it  is  usually  taken  at 
the  same  time.     Woollams  v.  Baker  316 

11.  Where  a  defendant  Uza  bpenserred  with 
a  stibpcEna  under  2  &  3  Will.  4.  c. 
personal  notice  must  be  given  to  him  be- 
fore any  subsequent  proeeie  ia  appHed  for. 

Htt^bick  V.  Slnrrrf  301 

19.  The  11  days  mentioned  in  11  Geo.  4,& 
1  Will.  4,  o.  36,  8.  11,  ue  exclusive  of 
the  first  and  inclusive  of  the  last  day. 
Ansdeli  V.  WhU/teld  356 

13.  Plaintiff  obtained  an  eider  for  aeommia- 

cion  to  exHinine  \i  !!ncs>-t^s  bui  did  ncit  t;\ke 
itOHt.  UelU  that,  under  the  17th  ordei 
of  1831,  the  defendant  was  entitled  lo 
lake  «ut  a  eoDmiaaibn.  BaUenkiuy  v. 
FaUon  3(i8 

14.  A  motion  to  open  Mddinfia  for  aeveral 
lots  purchased  by  difTerent  puichasers,  on 
an  advance  of  a  certain  sum  for  each  lot, 
is  irrejiular.    Goodcdl  v.  Pickford  379 

W.  An  estate  was  pat  tip  to  sale  in  four 
lots,  and  the  timber  on  ea*  h  lot  was  to  be 
paid  for  hy  the  purchaser  according  to  a 
valuation  which  had  been  made.  A.  pur- 
chased lot  1  ;  the  other  lots  were  not  ?o1d. 
B.  opened  the  biddmgs,  and,  on  the  re- 
eale,  purchased  lots  I  and  8  for  2.140/., 
and  lot  3  at  380/.  The  court  re  fused  to 
open  the  biddines  for  lots  1  aud  2  on  the 
«pplieation  of  A.,  nnleaa  he  woald  ad- 
vance  10  per  cent,  on  the  price  of  the 
timber  as  well  as  the  land,  and  would  take 
lot  3  (in  eaae  B.  should  retire  from  it)  at 
the  price  it  had  been  sold  for,  in  ca?e  it 
should  not  fetch  the  same  price  at  the  re- 
sale.  Atfes  V.  Bmmw  380 

16.  An  attachnient  i^'^-fftl  anainst  a  defen 
dant  before  the  making  of  a  motion  by 
him,  hut  after  aervioe  of  the  notice  of  mo- 
tion ,  will  not  preveiu  the  molioo  being 
made.   /eye«  v-  Foreman  38'! 

17.  Personal  service  of  an  order  for  pay- 
ment of  costs  by  a  plaintilT,  to  a  ptr&on 
not  a  party  to  the  suit,  will  be  dispensed 
with  where  the  plaintiff  cannot  be  found. 
HuulfT  V.   4^9 

18-  A  lull  was  filed  against  A.  and  others; 
but,  before  he  was  served  with  a  sub- 
psemit  be  went  abroad.  The  bill  waa 
dien  amended,  by  stating'  thnt  A.  was 
ont  of  the  jurisdiction,  and  a  decree  was 
made.  A.  then  filed  an  original  bill  to  im- 
peach the  decree,  on  the  ground  that  he 
waa  in  England  wiien  the  former  bill  was 
filed,  but  was  not  served  with  process. 
Tlie  defendants  demurred  on  the  ground 
that  the  decree  could  not  be  impeached 
except  by  a  anpplanMntal  bill  in  the  fint 
suit.  Demnner  ovennled.  "W^aUrton 
V.  Croft  431 

10.  The  Comrt  etill  baa  jariadietioii  lo  make 
an  order  for  time  to  answer  OB  the  over- 
ruiing  of  a  demorier.   Ibid  431 

Vol..  VI.  109 


St).  L^ave  given  to  plaintiil,  before  answer, 
to  sue  out  a  eommission  in  a  suit  to  per- 
petuate testimciny,  \\w  defendant  having 
been  attached,  and  suU  refusing  to  an- 
swer.   Lancaster  v.  LancMter  439 

21.  Motion,  before  decree,  by  ilie  executor 
of  a  deceased  det'<>n<iaut,  that  the  plaintiff 
mijiht  revive  the  suit  against  him,  or  that 
the  bill  mir;ht  bedtsmisKed,  as  ajtainst  the 
deceased,  granted.  BurneU  v.  The  Duke 
of  Wellington  461 

22.  Where  a  report  of  scandal  or  imperti- 
nence has  been  excepted  to,  the  Master 
eannot  tax  the  eosis  of  the  i«ferenee,  nn* 

der  the  orrt-^r  nf  IBS:?,  witlioul  further 
order.    Vesanges  v.  Gregory  473 

d3.  Under  the  10th  order  of  1833,  the 
common  injunction  cannot  be  tiblaineil  <u\ 
an  amended  bill  until  five  weeks  after  ap- 
pearance, and,  if  the  defondant  ia  then  In 
default,  the  application  must  be  made  ac- 
cording to  the  old  praetise.  v, 
Ravenscroft  4T4 

24.  Evidence  cannot  be  read  even  on  behalf 
of  an  infant,  as  tn  a  fact  not  stated  in  the 
bill  unless  it  is  put  in  is:iue  by  his  answer. 
Powys  V.  Mansjuid  666 

S/i  Thf  defendant's  time  for  answering 
havmg  expired,  the  plauiidi  s  clerk  in 
dbnrtgave  notice,  on  a  Saturday,  that  be 
roust  attach  the  defendant  at  the  next 

i>riTale  seul,  which  was  on  Monday  fol- 
owing ;  and,  on  that  day,  the  plaintiff 
8ca!ed  an  attachment.  On  the  samr  tiny, 
the  defendant,  not  knowing  that  the  at- 
tachment had  been  aealed,  applied  far  aa 
order  for  lime,  and  gave  notice  to  the 
plain tids  clerk  in  court,  that  he  had  done 
so.  The  attachment  waa  diadiarged  with- 
out costs,  as  the  defendant  had  u^d  due 
diligence  in  obtaining  the  order  for  time. 
Tayor    FrsAer  6M 

26.  Commission  to  examine  witnes'^cs  at 
Madras,  directed  to  the  Judges  of  the 
Supreme  Court  there.  Murray  Lauh 
ford  aniJ  Othrrs  573 

27.  Where  a  Master  reports  as  to  matter 
not  referred  to  him  his  report  ought  not  to 
be  excepted  to.  but  it  oiiolit  to  be  lefer- 
red  back  to  him  to  be  reviewed  \  and  even 
if  that  is  not  done,  the  nnwamntnd  Ifaid- 
inff  will  be  dinegsrded.  JenJtim  v.  BruaU 

603 

28.  A.  filed  a  bill  against  R.,  which  B.  an- 
swered, and  then  filed  a  cross  bill  against 
A.  A.  not  having  answered  the  crose- 
bill,  B.  issued  an  attachment  against  him 
but  was  unable  to  serve  it  as  A.  was  re* 
sident  abrond  A.  proceeded  to  examine 
witnesses  in  his  cause.  The  Court  on  the 
application  of  B.  ordered  publication  not 
to  pas'!  in  A. 's  suit  until  he  should  have 
put  in  las  answer  and  cleared  his  contempt 
10  B.  B  suit,  and  the  Court  should  order 
pnUicntioa  to  pMi.  PoAmt  v.  UjfcuUt 

610 
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so.  An  attachment  had  issaed  against  a 

(lefeiidarit  for  want  of  answer.  The  an-, 
8wor  was  aHcrwards  filed,  and  the  defen- 
dant took  an  ofiicc  copy  of  it,  the  costs  of 
ilic  coii.-empt  remaining  unpaid.  He!«i 
that  the  plaintiff  had  vraived  his  right  to 
enforce  payment  of  the  costs  by  process 
of  contempt.    Landars  v.  Alien  619 

30,  By  a  mistake  in  the  Registrar's-oflice, 
tn  order,  made  on  an  undertaking  to  speed, 
was  erroneously  drawn  up.  The  order 
was  discharged,  with  costs  of  the  appli- 
cation to  disrharjje  it ;  it  beinp  the  duty 
of  liiu  party  who  proooresan  order,  to  sec 
that  it  is  properly  drawn  up.    Ibtd  620 

SI.  As  the  demurrer  of  the  parol  has  been 
abolished  by  11  Geo.  4,  &  1  Will.  4,  c. 
47,  an  infant  defeixhnt  is  not  fjitiiled  to 
have  six  months  ^iveii  lu  hiui  alter  atiain- 
iogSl,  to  show  cauaa  agauiBt  m  decree. 
Powys  V.  Monsfviil  687 

See  Cross  Bill.— riNtw  Obokbs. — Opening 
BlDDlNOfl. — ^Rb-ixahinatiqw. 


PRINCIPAL  AiND  AGENT. 

Where  a  ptincipal  lias  creatrd  a  lien  in 
favour  of  another  pcrMUi  on  fund^i  m  the 
hands  of  bis  agent,  the  agent  may  file  a 
bill  of  intrrpknder  apainsi  his  principal 
and  the  otiier  claanatit.    Smtlh  v.  Ham- 

10 


on  putting  in  his  answer,  the  sheritT  at 
the  request  of  the  plaintiff's  agent  dis- 
charged him.  Motion  for  a  mereeng^rto 
take  the  defendant  uho  bad  not  put  in 
his  answer,  lefuBed.  SieMeUy.  Stem- 
dtU  295 
2.  W  here  a  defendant  has  been  i-erved 
w-iih  s  snbpcBiis  under  3  ft  3  Will.  4.  c. 
y^.  ppr?:onnl  rotire  rnnsl  be  piven  to  him 
beiore  nny  i^ubsequcnt  process  is  applied 
for*   Jkuluck  v.  Stcwmt  381 

PRODUCTION  OP  DOCUMENTS. 


PRINTS  AND  KNGKAVINGS. 

A.  made  a  copy  of  a  print  invented  by  B., 
in  colours,  and  uf  laiger  dimensions,  and 
exhibited  it  as  a  diorama.  The  Court  re- 
fused tn  lestrain  the  exhil'Micn  nniil  (he 
right  had  oeen  established  ai  law.  iMar 
liRV.  WrigiU  S97 

PRIORITY. 
Sea  CoNSTRiJCTioii,  9.  S4. 

PRO  CONFEbSO. 

Where  a  bill  is  ordered  to  be  taken  pro  con 
/e$so,  the  decree  may  be  made  subsequent 
ly*  sitbough  it  is  usually  taken  at  the 
ssnie  time.    WooUems  v.  Baier  316 

PROBATE  DUTY. 

A  testator  (ruve  to  A.  a  power  to  dispose, 
by  her  will,  of  5,000/.,  pitt  of  his  estate, 
on  wliicli  {irobate  duty  was  paid.  A  ex- 
ercised the  power  by  her  will.  Held  that 
piebate  duty  was  not  a^ain  payable  in  re- 
B^t  of  the  6,000/.  Vandkst^.F^tre 

670 

PROCESS. 

1.  The  defendant  had  been  taken  under  an 
attachment  for  want  of  inSffVr,  bttt,  on 
his  psying  the  shsriff  40/.  to  be  tvpaid 


1.  A  deed  in  the  custody  ot  a  purchaser  for 
valuable  c-rf ideraiicn  which  the  bill  im- 
peached for  fraud,  nrdrrpf!.  t;r  tfi  r  ^J k  ial 
circumstances,  to  be  produced.  Kennedy 
V.  Green  4) 

2.  .V  voluiitarv  «lre(1  Icloncin?  In  the  ilefen  ■ 
dant,  wliicli  the  bill  impeached  for  fraud, 
and  which  wa.s  in  the  custody  of  the  de- 
fendants solicitor,  who  claimed  a  lien  on 
it,  ordered  to  be  produced  for  the  plain- 
tiff's inspection,  sAer  it  hid  been  proved 
by  tlie  defendant,,  and  publication  bad 
pas&ed.    Fencott  v.  Ciarke  8 

3.  Motion  by  a  defendant  for  the  prodaction 
of  a  document  admitted  by  the  plnititifT 
to  be  in  his  custody,  refused.  MtUigan 
V.  Mitchell  18K 

4.  Tu  a  bill  Arr  a  discovery  of  stock  stand- 
ing iu  the  name  of  the  piaintifi^s  late  fath- 
er, either  alone  or  jointly,  for  90  years 
before  and  at  his  death,  aiul  f.ir  an  inspec- 
tion of  the  bank  books  containing  the  en- 
ines  of  such  atoek,  the  bank,  in  their  an- 
swer, set  forth  an  account  of  the  stock 
but  declined  to  set  forth  a  list  of  the  books 
oonlaininf  the  entries.  Held  that  they 
were  nnt  rxmipirr!  tr  m  the  production 
of  their  books,  and  therefore  ought  to  set 
forth  a  list  of  them.  Hedvp  v.  The 
Banh  of  England  igg 

5.  If  a  defendan  tmakea  statements  in  his 
amwer  sufficient  to  show  that  he  has  in- 
curred penalties,  he  cannot  lefiise  to  pro* 
duce  documents  referred  to  in  it,  on  the 
ground  thst  they  aflnd  evidence  of  his 
beini;  ^uiijeci  to  the  penalties.  Bunng  v. 
Oibaldislon  008 

PUBLIC  POLICY. 


A.  the  prcprietOT  of  a  newspapor,  prevail- 
'  '  11  li.  to  make  and  deliver  to  the 
btamp-oflice ,  an  affidavit  that  \\v.  IL, 
was  the  proprieior  of  the  paper,  li.  af- 
terwards agreed  to  sell  the  paper  tO  D. 
A.  haviiur  become  insolvent,  his  assignees 
filed  a  bul  to  set  aside  the  sale  iur  fraud. 
Held  that,  as  B.  had  at  A.'s  instance  vio- 
lated the  38  Geo.  3,  c.  78,  which  requires 
the  true  names  of  the  proprietors  of  news- 
papen  to  b»  inaened  ia  the  ~ ' 
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nmgnees  wptv  not  cnlUled  to  the  rclipr 
asked.    JIarmer  x.  Westmacoti  284 

PURCHASER. 

1.  A  deed  in  the  euetody  of  a  purehaeer  lot 

valiinhlo  consiilcraliun,  uhtch  liu^  bill  im- 
peached for  fraud,  ordered  under  special 
eireumsteoee*  to  be  produeed.  Kennedy 
V.  f?i-f,n  6 

S.  'i'esiator  devised  hb  estates  charged  with 
debts  and  lefraeies.  The  deviwe  mort- 
pagpfi  the  p?;tn?c  to  A.,  subject,  expressly, i 
to  the  let^aries.  A.  bavin*;  called  in  his 
money,  and  the  devisee  lequiring*  a  farther 
advance,  they  join  in  mortgaging  thn  es- 
tate to  13  ,  but  nut  expressly  subject  to  the 
legaeies,  and  B.  is  informed,  fslflsly,  by 
the  devisee,  thnt  a!l  tlif  Iclt  h'Ii^s  had  ln-on 
paid.  Held  B.  took  the  e^state  subject  to 
the  lefracies.   Rogers  v.  Rogns  364 

3.  A  purchaser  from  n  iicvi>ee  subject  to 
debts  and  legacies,  is  bound  to  see  his 
money  applied  io  payment  of  the  te^aeiee, 
if  the  circunjsiaticf ^5  t>f  die  imiibact m n 
afiiiid  evidence  that  the  debts  have  been 
paid,  and  that  the  densee  is  dealiof;  with 
the  estate  as  owner.  JbAnjen  Kenneti 

384 

9ee  RcnuiPTioH. — ^Vkhdor  awd  Pvjt> 

CRA8KR. 

PURCHASER    FOR  VALUABLE 
CONSIDERATION. 

See  Plba  and  PLiADtNOi  8. 

RECEIVER. 

A  receiver  who  had  hprn  discharged,  did 
not  pay  in  his  balance,  on  the  day  fixed 
by  die  Master.   Ordered  that  he  should 

pay  in  ilic  same,  nnd  al-n  iIk-  amount  al- 
lowed for  his  salary,  wiih  interest.  Har- 
rUony.  Bofdeli  911 

See  CovsNAMT. — Injunction. 

RECEIPTS  FOR  PURCHASE  MO- 

See  VsitDOR  ani>  PracRAaaa,  3. 

RECOVERY. 

If  a  tenant  in  tail  suffers  a  recovery  nnJ  de- 
clares uses  which  are  void,  be  does  not 
take  baek  an  eeiate  tail,  but  an  ealaia  in 
fee.    Ttmner    IMford  Si 

REDEMPTION. 


lease  and  rf^l'^ase,  hut  without  a  fine,  tn  a 
purchaser  in  fee,  and  the  mortgage  was 
paid  off,  and  the  tern  assigned  to  attend. 
The  purclrt-.  r  an.l  ihoi^,-  claiming!  tmder 
him  had  been  in  possession  from  liie.  date 
of  the  eonveyanee.  A.*s  wife  snrrived 
him.  and  it.rd  m  1S25,  leaving  ene  of  the 
plaintiffs  ber  heir.  B.'s  wife  died  in 
1618,  lesvinf  the  other  plaintiflT  her  heir. 
I?,  diod  in  isjr;.  In  1^30  \ho  plaintifis 
brought  an  ejectment,  but  were  nonsuited 
by  the  defendants  settinf;  up  the-  term. 
In  1831  th'  v  filtd  a  bill  In  redeem,  which 
was  dismissed  on  account  of  the  length 
of  posseseion  by  the  defendants  and  those 
nnd  or  whom  they  datmed.  Athlon  v. 
Milne  '  369 

RB-EXAMINATION. 

liberty  given  to  the  platntilf  to  re-examine 

one  of  his  witnesses  tn  i)  itt  of  an  interrog- 
atory as  to  which  the  examiner  had  omit- 
ted to  uke  down  the  depoaiiion.  BridM 
V.  Bndgt  380 

RELEASE. 
See  Plca  and  Plkaoimo,  8. 

REMAINDERS. 

See  Cross-Rbmainoebs- 
REMOTENESS. 

Testator  gave  annnfties  to  his  widow  and 

son  and  dirented  tlie  surplus  of  Ins  jirr- 
sonal  estate  and  the  rents  of  his  real  estate 
to  be  invested  in  stoek,  and  the  dividends 

to  hp  accmiiulaled.  and  to  be  and  remain 
assets  for  improvement,  in  the  hands  of 
his  exeentors,  until  the  time  and  timet 
should  arrive  when  distribution  «b(nild  be 
made,  as  thereby  directed.  The  Tesiator 
then  directed  his  real  estates  to  be  eoI4 
af(er  ibe  dereapo  of  the  .survivor  of  his 
wife  and  son  and  the  urocecds  to  be  in- 
vested in  stoek,  and  tne  dividends  to  be 
accumulated,  tu  bo  ard  reMinin  ncsPt-?  for 
improvement  in  the  hands  of  his  exccu> 
tots,  for  the  benefit  of  his  irrandehfldran 
and  his  nepbrw  T.  O.  am!  lo  lie  dis-tribnt: 
ed  as  they  should  become  of  the  age  of 
35  years.  The  testator  had  two  {rrand- 
children  born  in  liis  lifetime,  both  of 
whom  died  infants,  one  in  bis  lifetime  and 
the  other  after  fats  death.  Another  grand- 
cbdil  was  born  after  ibo  testator's  death 
who  was  an  inlant  when  the  bill  was 
filed.  T.  O.  survived  the  testator  and  a^ 
tained  25.  Held  that  the  bequest  was 
A.  and  6.  being  seised  in  fee,  in  right  ot  void  for  remoteness.  Porter  v.  Fox  485 
their  wives,  of  two  undivided  fiinrth  parts 

of  an  estate,  subject  to  a  mortgapc  term,  REPORT, 
joinedf  in  1784,  with  the  owner  of  thej 

other  moiety  in  eonveying  the  estate,  by  I  In  taking  toeonnta  diracted  by  that  deeteOf 
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certiln  pftymenta  whieh  bad  been  mule 

by  A.  and  R.  juintly  'vrrf  -r;»n'seoted, 
and  reported  by  the  luasiei  to  have  been 
made  by  B.  separately.  After  the  report 
had  been  absoluiely  cinifinni'd,  and  B.  had 
b^me  bankrupt,  the  Court,  on  ihe  peli- 
lion  of  A .  discharged  the  order  to  con- 
firm the  report, and  referred  li  hack  to  the 
Master  to  retiew  bie  report.  Prentice  v. 
Mensal  «7l 

See  EzcimoMS,  8. — Pbactici,  1.  3.  37. 

REPRESENTATIVES. 

The  woid  "  repreaentativea"  in  a  will,  con- 
etrued  to  mean  descendants,  the  eontext 
zequiriDg  it    Slyth  v.  Monro  49 

aee  LiOAL  RmniHTATiTM.— PctiOKAL 

RiFKintttYATITKS. 

RBSmUART  BEQUEST. 


A  bequest  of  "  all  my  household  luruiiurc, 
implementB  of  trade,  eattla«  sheep,  and 
all  the  rest  and  residue  of  my  monies, 
securities  for  money  and  personal  cs- 
tetevhaieoeverand  w  heresoever,  not  here- 
inbefore iVi  po^^ed  of,"  is  a  lesidnarjf  be- 
qoeat.    Tai/tor  v.  Taylor  946 

See  CogwTKVCTioii»  14. 

RESTRAINT  ON  ALIENATION. 
See  AuBN&Tioii. 

RESTS. 
See  AoooviiT,  ft. 

RESULTING  USE. 
See  TcNAMT  n  Tail. 

REVIVOR. 

Motion,  before  decree,  by  the  executor  of  a 
deeeseed  defendant,  that  the  pimuitiff 

miiT^f  revive  the  suit  against  him,  or  that 
the  bill  might  be  dismiued  as  agsiast  the 
deoeased,  giaated.  BunuU  t.  T%e  Duke 
^  mi^on  461 

See  AoduittoiNCB. 

REVOCATION. 

A  testator  devised  all  his  real  estates  to  his 
children  equally,  and  afterwards  entered 
faito  eontraets  fot  the  sale  of  his  estates, 
but  died  before  ihey  were  completed. 
The  puichaaera  afierwaids  abandoned 
their eontnets,  beeause  iher  were  unable 
to  procure  a  conveyance  from  some  of  the 
devisees  who  were  infants.  lle!«l  tha' 
though  the  ooQtraeti  were  properly  ab-i 
<»doned,  the  will  was  retofced  aii  fp 


premises  tbeiein  eoroprieed. 

VMke 


9>Metf  V. 
40 


SALE  AND  EXCHANGE. 

ike,  Townn  of  Sale  and  Exchanoi. 

SATISFACTION. 

1.  On  a  marriage,  the  father  nnd  huabend 
of  the  lady,  gave  bonds,  fur  3.000/.  each, 
to  be  patd  to  trustees  upon  the  irosts  of 
the  settleinent.   The  &tber  died  leaving 
the  wliole  of  the  principal  and  some  of 
the  interest  due  oo  bis  bond,  and  having 
bequeathed  3,0001.  to  bis  executors  upon 
I    the  s-imc  trvr  "?    for  the  h«-f.f Til  of  his 
daughter  and  her  husband  and  their  i^ue, 
as  were  deetared  by  the  settlement  of  the 
trust- monies  therein  comprised.     II Hd 
that  the  legacy  was  not  a  saiififaction  of 
the  fstherV  bond.   Tottier  v.  £miij.*  tS 
,  Testaior  heiiig^  seised  of  a  leversion  in 
fee  expectant  oo  the  death  and  failure  of 
issue  male  of  himself  sad  bis  brolber, 
and  being  possessed  of  a  leasehold  estate 
mid  of  stock  io  the  funds,  devised  the 
reversion  to  truslees  for  the  term  of  1,000 
years  and  gave  to  them  the  h  nwh  !  1  v 
late  and  stock,  in  trust  to  raise  10,0(HW., 
which  he  directed  to  be  held  in  trust  for 
his  niece  Julia,  the  daughter  of  his  broth- 
er, for  lift',  nnd,  after  her  decease,  in 
trust  for  any  husband  who  might  survive 
ber,  and,  after  the  decease  of  the  survi- 
vor of  them,  Ml  trust  for  all  the  children 
of  his  niece  who  should  be  then  living. 
The  niece  married  about  three  months 
after  the  date  of  the  will  :  ^vA.  hy  a  set- 
tlement made  in  contempiauun  of  tlie 
marriage,  the  testator,  in  consideration  of 
natural  love,  &c.  for  his  nieee  Julia,  the 
daughter  of  bis  brother,  and  for  her  ad- 
vaneementin  life  and  to  provide  emMo- 
tcnance  for  her,  charged  the  reversion 
with  the  payment  (after  the  death  of  the 
snrvivor  of  nimself  and  his  brother  wit h- 
f  lit  It  rivini:  ^K^ip  male  who  s^hovild  aitiin 
^1)  of  the  luterest  of  10,000/.  to  his 
nieee*s  hnsband  for  life,  and  after  bis  dch 
cea.'-e,  to  his  niece  for  life,  and,  aficr  the 
decease  of  the  survivor,  with  the  payment 
of  10,0001.  to  tmsteee  in  trust  for  the 
younper  children  of  the  mariiipe.  About 
a  year  afterwards,  the  testator,  by  a  codi> 
cil,  disposed  of  a  certain  portion  of  bis 
property  not  before  mentioned,  and,  in  all 
other  respects,  confirmed  his  will.  The 
testator  died  a  bachelor.   His  brother  af> 
.lerwards  died  leaving  issue  Julia  and  five 
other  daughters.    Held  that  the  provisioo 
made  by  the  settlement  was  not  a  sstiS' 
faction  of  the  provision  made  bj  the  will. 
Pawys  V.  Mansjield  528 
3.  An  uncle  made  a  provisioo,  by  his  will, 
for  bis  nieee  and  tftsiwanU  bj  •  senle- 
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Dient  on  li(>r  marriage.  The  question  be- 
ing whether  the  latter  was  intended  to  be 
a  saiiBraeiien  for  the  formeft  eitrinsie  evi- 
dence "-1^  ndmitted  to  siiow  tliat  the 
uncle  stuud  111  loco  ptarentts  to  his  niece. 

Jbid 

4.  No  person  can  W  hrM  to  et.ind  in  loco 
paren/(i  to  a  child  wituse  father  is  living 
and  who  reatdes  with  and  ia  maintained 
hy  the  father  aeeordiofr  to  hia  laeane. 

Jbid 

5.  Bf  a  marriage  seitlemeat,  a  tern  of 

years  wns  rreait d  for  rnising  portiuiis  for 
younger  children,  w  hich  were  to  vest  at 
the  amal  periode,  bat  were  not  to  be  paid 
till  aficr  llin  father's  (Icath.    And  lliere 
were  the  usual  claused  for  survivorship 
and  nainieoaneo,  and  alto  a  proviso  that 
any  advanci^  of  money  made  by  the  father 
in  his  lifetime  to  the  children,  should  be  a 
Batisraeiion,  pro  imtoy  nnleas  the  father 
nhould,  in  wrilinff,  direct  the  contrary. 
The  father  devised  all  his  real  estatea  not 
in  tottlement  to  tmtteep,  in  troat  to  sell 
and  |>ay  his  debts,  <fcc.,  and  lo  pay  the 
surplub  equally  amongst  all  his  children, 
(except  hie  eldeat  son)  at  the  nsnal  times, 
and  if  any  di(  •!  umif^r  31  Iravin:j  issue,  ihetr 
shares  were  to  go  to  their  issue,  but,  if  they 
left  no  iseno,  then  to  the  snrvimv;  and  the 
\s\\\  cnntainrd  a  vVwmr  for  llie  advancement 
of  the  children,  but  was  silent  with  respect 
to  the  provision  being  a  satisfaetion  of  the 
portions.    The  eldest  son  filed  a  bill,  in- 
iitting  that  the  provieiun  by  the  will  was 
intended  to  be  a  satisfaetion  of  the  por- 
tions.   Some  of  tho  youn^'er  children  de- 
murred.  The  Court  was  of  opinion  that 
the  provision  hy  the  will,  altfaoogh  it  was 
to  arise  from  the  sale  of  lands,  and  al- 
though the  will  contained  no  declaration 
on  the  subjeot,  might  be  a  satisfaetion  of 
the  |)ortion8.    Hui  ilie  demnrrer  was  over- ! 
ruled,  as  it  could  not  appear,  until  the 
hearing,  whether  there  would  be  anj  fundi 
th:it  iiii(rht  be  asaiiafteiioB.  Flaxakerln/ 
V.  GUUbrand  5U1 

SCANDAL. 
•See  NkwOrdsrs,  7. 

SCOTCH  SETTLEMENT. 

By  a  Seofeh  settlement,  a  sum  of  stock,  was 

settled  on  tho  hiisl»and  and  wife  for  their 
lives,  and,  after  the  death  of  the  survivor, 
on  their  children ,  and,  failincf  children,  on 
tbe  nearest  heirs  ul  the  wife  :  and  she 
was  empoweied  at  any  time  m  her  life, 
and  even  on  deatlKbeid,  to  bequeath  or 
dispose  of  the  .stock  to  any  person  and  in 
any  manner  she  might  think  proper.  Held 
that  the  power  was  not  intended  to  be 
available,  except  in  tbe  event  of  there  be- 
ing a  failure  of  children  of  the  marriage. 
T.JVdMif  78 


SECURITIES  FOR  MONEY. 
See  Will,  0. 

SEPARATE  USE. 

■ 

1.  By  a  marriage  settlement,  money  and 

stock  were  assi^'ned  lo  irnstees,  in  trust 
to  receive  the  income ,  during  the  life  of 
tbe  lady,  and  pay  the  same  to  her  for  her 
acpaiate  use,  (.r  an  ^be  sliould  appoint, 
notwithstanding  her  coverture,  but  uopay- 
men!  lo  be  made  by  snticipaiion ;  and  it 
\V3S  declared  thai  the  income  should  not 
be  subject  to  the  debts,  &c.  of  U.  G.,  her 
intended  husband,  and,  after  her  deeease, 
in  case  lie  should  survive,  in  trust  lo  |  er- 
mit  him  to  receive  the  income  for  his  life, 
&e.  The  husband  died  in  the  lifetime  of 
his  wile,  and  she  married  again.  Held 
thai  the  provision  fur  the  sepatate  use  of 
the  lady  without  anticipation,  was  confin- 
ed to  tbe  first  marriage.  Knight  v.  Kmght 

121 

9.  Testator  direeied  tbe  interest  of  10,000/. 

to  be  for  ihe  s  paiatc  vise  of  his  dauphter 
Jane  Lane,  for  her  li(c,lice  fiom  the  debts 
of  her  husband.  The  husband  died,  and 
iii.s  \>  idow  married  again  Held  that  the 
trust  for  her  separate  use  ceased  on  the 
death  of  her  first  husband.  Bauon 
Bmson  126 
3.  A  trust  for  tiie  separate  use  of  a  woman, 
whaiher  single  or  married,  ia  valid. 
Dtmu  V.  Thornyeraft  4S0 

SETTLEMENT. 

By  a  marriage  settlement,  money  and  stock 
were  assigned  to  trustees,  in  trust,  to  re* 

ceive  the  income  during  tbe  life  of  the 
lady,  and  pay  the  same  to  her  for  her 
separate  use,  or  as  she  should  appoint,  not- 
withstanding  bei  coverlure,  but  no  pay- 
ment to  be  made  by  anticipation,  and  it 
was  deelared  that  the  ineome  ehonid  not 
be  subject  to  the  deht.>^,  <Slc.  of  R.  G.,  Iier 
intended  husbsnd,  and,  after  her  decease, 
in  case  he  sbodid  survive,  in  trust  to  per- 
mit him  to  receive  the  inconne  for  his  life, 
&c.  The  husband  died  in  tlie  lifetime  of 
his  wife,  and  she  married  again.  Held 
that  the  provision  for  the  separate  use  of 
the  lady  without  anticipaiion,  was  contln- 
ed  to  tM  lint  marriage .  Knight  v .  Kmg  ht 

181 


Sre  CowaraocTtoN,  13.  90.— Decrcb,  2.— 

Dkkd,  5. — Markiagi:  Auticlks. — Por- 
tions. 1. — PowKR  or  Sajlb  AMD  Ex- 
cuAKcc. — Scotch  Setti,hi«ht. 

SHIP. 

By  the  53  G.  3,  c.  159,  tbe  lesponsibility  of 
shipowners  for  dsmage  done  by  their  ships 
lo  other  vessels,  is  limllad  to  the  value  of 
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tho  ship  doing  the  damage.  Held  that 
such  value  must  be  aaceriained  as  at  the 
time  of  the  aoeident.  Dobne  v.  Schroder 

Set.  Uankrupt,  2. 

SIDE-CLERK  IN  TilE  KXCIIEQUER. 

See.  Injunction,  2. 

SOLICITOR  AM)  CLIENT. 

1.  M  a  solicitor  retains  monoy  received  by 
hioi,  in  liis  character  of  aohoitor,  fur  the 
use  of  his  client,  his  bill  is  taxable,  though 

.  it  cuniaiiis  nu  charges  ft*r  business  done  in 
fteourtof  law  or  equity.   In  Rt  Barker 

476 

2.  Items  in  a  solicitor's  bill  for  preparing 
and  Sf>ttling  a  bill  in  equity,  will  render 

the  sol)c-it(ir'<^  bill  laxiible,  though  the  bill 
in  equity  was  never  filed.    Sembk.  Ibid 

SPECIALTY  DEBT. 

Wheie  a  testator  haa  entered  into  a  volunta- 

rv  cnvenaul  to  pay  an  anniiitv.  thp  an- 
nuitant is  a  specialty  creiiiuir  on  bis  real 
eaiates,  noiwithaianding  the  annuity  did 

nnt  hcfome  in  arrear  till  after  ibe  test.^- ' 
tor's  deal  li.    .hnkins  v .  Briant  603 

SPECIFIC  LEGACY. 

Tcatator  bequeathed  7,000/.  secured  on  mort- 
gage of  an  estntH  at  W.  belonging  to  R. 
T.  The  7,00u/.  and  inleiest  were  receiv- 
ed, after  the  date  of  the  wtll*  by  the  Tes- 
tator's a(;enl  on  his  arrntint.  nnd.  immed- 
ialcly  afterwards,  G.ouW.  jian  ui"  it.  was 
iDvesied  on  another  mortgage,  and  the  re- 
maiiidpr  \vn^  pri:d  into  a  l):inl{  n  v  l  ieh 
the  tcstaiur  liad  no  other  iiionit!^,  ttui  was 
aflerwards  drawn  out  by  a  person  to  whom 

tiie  testatur  h  :  1   t:i\(  ;i    ;i  r'icrjue  for  the 

amoiint.    Held  Uiat  the  legacy  was  speci- 
fic, and,  notwitlistandiof^  the  6,000i.  re-, 
inniiied  ihif  on  the  <<Rcond  mortgage  at  the, 
testator's  deaiii,  that  the  legacy  was  whol- 
ly adeemed.    Gardner  v  Hsiton  03 

Sec  AOKMPTIOM,  1. 

SPECIFIC  PERFORMANCK. 

The  costs  nf  a  suit  tor  specilic  performance, 
against  the  infant  heir  of  the  vendort  or^j 
dert'il  to  tin  yctid  otit  of  the  puichase-mo- : 
ney.    Prylarch  \ .  Havard  9' 
See  AoaKBMiMT.  i 

STATUTES. 
See  CoNSTROCTtoM  or  Acre  or  Pabliambit. 

STATUTE  OF  LIMITATIONS. 
&e  BBMVRRca,  S.-'Reokmi'tion. 

SUUPOCNA. 
See  Attacbmwt. 


SUBSTITUTIONAL  LEGACIES. 
See  CoMULikTivE  LsoAciaa. 
Will,  St. 

SUPPLEMENTAL  BILL. 
See  PftACTici,  18. 

TAXATION  OF  BILL. 

SwSoiiICITOa  aMDCLlBHT. 

TENANT  FOR  LIFE. 

1.  A  mansion-house,  park,  and  pleaauro 
grouods  with  certain  villas  on  the  estate, 
were  limiied  io  strict  settlement ;  and  the 
trustees  were  empowered  to  grant  build- 
ing leases  uf  the  settled  esutes,  and,  at 
the  request  of  the  tenant  for  liie,  to  {Mill 
down  the  mansion-house,  sell  the  inateriaU 
and  apply  the  proceeds  in  paying  off  in- 
oombranoes  on  the  estates.  The  house 
was,  af^ordingly,  pulled  down,  but  the 
tenant  lor  life  unim^achable  of  waste, 
was  afterwards  restrained  from  felling  the 
ornamental  timber  in  the  park  and  grounds. 
WelUsley  v.  W'eUcsley  AVI 

9.  A  tenant  for  life  of  an  undivided  share  of 
an  rstaie,  with  rpinainder?  to  hia  unborn 
sons  iu  tail,  luay  file  u  bill  for  a  partition  ; 
and  the  decree  will  be  binding  on  the  sons 
when  in  eMe.  Gasl<'Ux.  GaskeU  W3 
See  CoNbxuLCTios,  23. 

TENANT  IN  TAIL. 

If  a  tenant  in  tail  .sui]t  rs  a  lecovcry,  and  de- 
clrires  uses  wbicli  an:  voii!,  he  Joes  not 
take  back  aa  eatate  tail,  but  an  estate  in 
fee.    Tenner  v.  Radford  SI 

TIMBER. 
See  Wastr. 

TITLE. 

Testator  by  bis  will  io  his  own  handwriting, 

devised  an  estate  to  Ann  A.^^plnull  ;i:id  her 
heirs,  if  she  should  be  then  living,  but,  if 
not,  ttitii  to  her  issue  and  their  heirs.  He 
iifirrwaids  made  a  codicil  commencing 
thus  ;  This  is  a  codicil  to  the  last  will 
and  testament  of  me  J.  S.,  and  which  will 
T  some  time  siiirn  niaili'  in  mv  own  hand- 
writing, and  thereby  dt:vies«d  to  John  As- 
ptoall  as  therein  mentioned.'*  At  the 
date  of  the  codicil.  Ann  Aspinall  had  a 
8c»n  named  John.  Part  of  the  testator's 
eataies  having  been  sold  in  porsuanoe  of  a 
(lireption  in  the  wilt,  the  purf^haaer  object- 
ed to  the  title  on  the  ground  that  the  le- 
fereace  in  the  eodioll  ubrded  strong  pie- 
sumption  of  the  existence  of  a  subsequent 
will.  But,  as  the  wUl  contained  a  giit 
which  might  take  effect  in  iavoor  of  J6km 
Aspinall,  the  objection  was  overruled. 
Uewarth  and  Others  v.  Smiih  161 

See  VcNOOR  and  PnasiiARtR. 

I 
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TRUST. 

See  Will,  24- 

TRUST  KOK  SEPARATE  USE. 

A  trusl  for  llie  separate  use  of  a  woman, 
whether  hingle  or  inarrii-d,  is  valid.  Da- 
vics  V.  Thornycroft  i2D 

TRUSTEE. 

The  devisee  of  a  mortgage  is  not  a  trustee 
for  the  executors  of  the  testator  within  U  , 
G.  i  &  I  VV.  4^  c.  60.    £r  Porte  Payne  \ 

Mi ! 

TRUSTEE  AND  CESTUI  QUE 
'J'UUST. 

Trustees,  who  were  direeied  to  sell  an  es- 
tate ad  »uon  as  cunveau  iuly  might  be  af- 
ter their  testator's  death,  refused,  by  the 
desire  of  one  of  the  parties  interested,  an 
offer  of  G.COO/.  fur  the  estate ;  but  they 
afterwards  sold  it  for  3.000/.  The  Court 
charscd  them  with  the  loi»a,  but  gave  them 
their  cusis,  as  their  conduct  had  not  been 
wilful   or  perverse.    Taylor  r.  Tabrum 

•See Executor,  2.-Infant  Trustee, -Plain. 

TIFF. —  VlWDUR  A.ND  PuRCHASk'R,  2* 

USES. 
See  Tenant  in  Tail. 

VENDOR  AND  PURCHASER. 

L  The  donees  of  a  power  of  sale  and  ex- 
change, may  pay  money  for  owelty  of  ex- 
change, although  they  are  not  expressly 
authorized  so  to  do.  Barlrani  v.  Wfitch- 
cote  86 

2.  Testator  by  his  will,  in  his  own  hand- 
writing, devised  an  estate  to  Ann  Aspin- 
all  and  her  heirs,  if  she  should  be  then 
living  ;  but,  if  not,  then  to  her  issue  and 
their  heirs.  He  afterwards  made  a  codi- 
cil commencing  thus  :  "  This  is  a  codicil 
to  the  last  will  and  testament  of  nie,  J.  S., 
and  which  will  1  some  time  since  made  in 
my  own  handwriting,  and  thereby  devised 
to  John  Aspinall  as  therein  mentioned." 
At  the  dale  of  ihc  codicil,  Ann  Aspinall, 
had  a  son  named  John.  Part  of  the  tes- 
tator's estates  having  been  sold  in  pursu- 
ance of  a  direction  in  the  will,  the  purcha- 
ser objected  to  the  title  on  the  ground  that 
the  reference  in  the  codicil  afforded  strong 
presumption  of  the  existence  of  a  subse- 
quent will.  But,  as  the  will  contained  a 
gift  which  might  take  effect  in  favour  of 
John  Aspinall,  the  objection  was  overrul- 
ed. Howarth  and  Others  v.  Smith  IQl 
Teataior  devised  his  estates  to  trustees  in 
trust  to  sell,  and  declared  their  receipts  to 
be  sufficient  discharges  :  and  he  directed 


his  trustees  to  complete  any  contracts,  for 
the  sale  of  bis  estates,  entered  into  during 
his  lifetime,  and  remaining  incomplete  at 
his  death.  Held  that  his  executor  was 
the  proper  party  to  give  rcct'ipis  for  the 
purchase-monies  of  the  estates  contracted 
lo  he  sold  by  the  testator.  Eaton  v. 
Sanj:ttr  ^ 

4^  Noiice  to  a  purchaser  of  judgments 
against  the  vendor,  whose  csiate  is  limit- 
ed to  uses  to  bar  dower,  docs  not  prevent 
the  purchaser  from  taking  the  estate  free 
from  the  judgments  under  an  exercise  of 
the  power  reserved  to  the  vendor.  Ibid 

See  Deed,  1. — Pmactice,  3, — Purchaser, 
i. — OrENiNo  Biddings.   Specific  Per- 

rOKMANCE. 

VESTING. 
See  Construction,  liL  22* 

VOLUNTARY  DEED. 

A.  made  a  voluntary  assignment  of  a  sum  of 
money  being,  at  the  time,  indebted  to  B. 
on  balance  of  a  lunning  account.  A. 
afterwards  made  payments  to  B.,  exceed- 
ing in  amount  the  balance  due  at  the  date 
of  the  assignment ;  but  the  balance  con- 
tinually increased.  The  assigninrnt  was 
set  aside  at  the  suit  of  B.  XVhittin^ton 
v.  Jennings  493 

See  EscKow. — Production  or  Documents, 


WAIVER, 
See  Contempt. 

WASTE. 

A  mansion-house,  park,  and  pleasure 
grounds,  with  certain  villas  on  the  estate, 
were  limited  in  strict  settlement :  and  the 
tiustees  were  empowered  to  grant  build- 
ing leases  of  the  settled  estates,  and,  at 
the  request  of  the  tenant  for  life,  to  pull 
down  the  mansion-house,  sell  the  maietials 
and  apply  the  proceeds  in  paying  off  in- 
cumbrances on  th^  estates.  The  house 
was,  accordingly,  pulled  down,  but  the 
tenant  for  life  unimpeachable  of  waste, 
was  afterwards  restrained  from  felling  the 
ornamental  timber  in  the  park  and  grounds. 
Wtl/cslcy  v.  Weliesley  497 

WIDOW. 

A  rent-charge  expressed  to  be  for  a  jointure, 
and  in  lieu  of  dower  and  thirds  at  com- 
mon law,  does  not  bar  the  jointress  of  her 
distributive  share  in  her  husband's  un- 
disposed-of  personal  estate.  Colleton  v. 
Garth  Ifi 

WILFUL  DEFAULT. 
See  Executor,  3^  2. 
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WILL. 

L  A  testator  devised  alt  his  real  estates  to  | 
his  children  equally,  and.  afterwards,  en- ! 
tered  iiilu  contracts  fur  the  sale  of  his  es- : 
tales,  but  died  before  they  were  complet- 
ed.   The  purchasers  afterwards  abandon- 
ed tlieir  contracis,  because  they  were  un- 
able to  procure  a  conveyance  from  some 
of  the  devisees  who  were  infants,    lltld, , 
that  ihou(!h  the  contracts  were  propeily 
abandoned,  the  will  \%as  levokud  as  to 
the  preiitises  therein  comprised.    Tebbott . 
V.  Voulcs  111 . 

2.  Testator  bequeathed  700/.  to  his  daugh- : 
ter's  husband,  his  executors,  &c.  in  trust  [ 
to  p-iy  the  interest  to  his  daughter,  for  her  . 
Btparaie  use  for  life,  and  after  her  death,  I 
to  such  per^ns  as  she  should  appoint  by  * 
will,  and,  in  default  of  appointment,  to* 
her  personal  tepresentatives.  The  daugh  ■ 
ter  died  without  having  made  any  appoint-  i 
ment.  Held  that  her  next  of  kin,  to  the 
exclusion  of  her  husband,  were  entitled  { 
to  the  700/.    Robinson  v.  Smith  12: 

2*  The  word  '*  rejiresentatives"  construed  I 
to  mean  descendants,'*  the  context  of 
the   will  requiring  it.    Styth  v.  Monro 

ifi: 

1^  Testator  bequeathed  the  remainder  of  bis  i 
propeily  to  his  sister,  A.  B.,  to  dispose  of 
arniinr;st  her  children  as  she  might  think  I 
proper.    Held  that  A.  B.  took  no  interest  i 
in  the  residue.     Blakeney  v.  Blakeney 

^  Testatrix  devised  ail  her  messuages 
situate  in  Denmark-court.  She  had  five 
houses  situate  in  the  court,  and  another 
which  Irunied  towards  ike  Strand,  and 
formed  one  side  of  a  coveted  passage 
leading  to  the  place  where  the  others  were  | 
situate,  and  which  had  attached  to  the 
back  of  it  an  outbuilding  abutting  on 
ground  in  Denmark-court.  Held  that  the 
five  houses  only  passed.    Newton  v .  Lucas 

M 

6.  A  testator,  after  giving  specific  and  pecu- 
niary legacies,  willed  that  A.  and  B. 
should  divide  equally,  any  monies  which 
might  remain  to  his  account,  after  pay- 
ment of  his  debts  and  pecuniary  legacies. 
The  testator,  at  the  date  of  his  will  and 
at  his  death,  had  money  accounts  subsist- 1 
ing  between  him  and  his  bankers,  and 
other  persons.  Held  that  the  bequest  did 
not  pass  his  residuary  estate,  but  only  the 
balatices  due  nn  those  acrounis,  subjeri  lo 
the  debts  and  legacies,    Hastings  v.  JJanc 

2.  This  Court  is  not  hound  by  the  decision 
of  the  Ecclesiastic.il  Court  as  lo  the  tflecl 
of  a  bequest.  Ibid. 

8.  A  testator  seised  of  freeholds  and  copy- 
holds in  fee,  and  leaseholds  Ibr  lives,  de- 
vised "  all  his  real  estate  whatsoever  and 
wheresoever."    Held  that  the  copyholds 


and  leaseliolds  for  lives,  as  well  as  the 

freeholds  in  fee,  pa??ed,  notwithstanding 
sonic  purls  of  the  will  were  inapplicable 
to  them.  W'eigaU  v.  Drome 
tL  Testator  gave  to  his  ton,  in  case  he 
should  live  lo  attain  Ul^  such  part  of  bis 
real  estate,  as  his  son  should  choose,  but 
not  exccptiin-i  itu;  yt  aily  value  of  350/.. 
and,  to  lu6  daughter,  such  part  of  his  real 
estate  as  should  remain  after  his  son  should 
have  made  his  choice,  or  ttf  the  whole  of 
his  teal  c&tate  in  case  his  son  should  not 
live  lo  choose  his  part,  as  she  should 
choose,  but  not  exceeding  the  yearly  value 
of  3flO/.  Held  that  the  son  was  entuled 
to  priority  of  choice,  on  attaining  Of,  and 
that  there  was  to  be  no  apportionment,  al- 
though he  might  not  leave  for  the  daugh- 
ter lands  of  the  yearly  value  of  360/. 

Ibid. 

10.  A  testator  afer  several  devises  and  be- 
quests, gave,  devised  and  bequeathed  all 
his  messuages,  chattels  real,  ready  money, 
eecurilies  tor  money,  debts,  and  personal 
estate  to  A.  and  B.,  their  heirs,  execu- 
tors, administrators  and  assigns,  upon  cer- 
tain trusts.  Held  that  the  legal  estate  ia 
the  premises  moitgaged  to  the  testator  ia 
fee,  passed  to  A.  and  B.,  the  trusts  de- 
clared not  being  repugnant  to  that  con- 
struction.   Mather  v.  Thomas  115 

LL  Testator  directed  his  real  estates  to  be 
settled  on  certain  persons  in  strict  settle- 
ment, and  that  there  should  be  inserted 
in  the  settlement  so  to  be  made,  powers  of 
leasing,  sale,  partition,  and  exchange. 
"  And  my  will  is  that,  in  such  intended 
settlement,  shall  be  inserted  all  such  other 
proper  and  reasonable  powers  as  are 
usually  inserted  in  settlements  of  the  like 
nature."  Held  that  a  power  to  appoint 
new  trustees,  was  a  proper  and  reason- 
able power  to  be  inserted  in  the  settlement. 
Lanaow  v.  Fleetwood  152. 

12.  Testatrix  directed  the  interest  of  her  re- 
siduary estate  to  be  applied  in  defraying 
the  expenses  of  the  education  of  her 
nephews  George  and  Charles,  and  the 
principal  to  be  applied  either  in  binding 
them  apprentices  at  the  age  of  14^  or  to 
be  reserved  till  they  attained  2L  to  com- 
mence business.  *'  In  the  event  of  George 
and  Charles  (both  or  either  of  them)  Iw- 
ing  settled  before  this  will  comes  in  force, 
I  provide  that  the  next  boy  (James  or 
Henry)  have  the  benefit,  and  so  on.'* 
George  and  Charles  survived  the  testatrix, 
but  died  under  21.  Held  that  James  and 
Henry  were  entitled  to  the  residue.  Prest  • 
toich  v.  Groombridge  171 

13.  Testator  directed  his  trustees  to  sell 
his  real  and  personal  estate,  and  to  apply 
the  produce  in  paying  his  debts,  and  the 
legacies  ihcreiuaficr  given.  The  teaialor 
aflerwards  gave  legacies  by  codicils,  one 
of  which  was  duly  attested-    Held  that 
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only  the  legacies  in  the  will  were  payable 
out  of  the  real  estate.    Strong  t.  Ingram 

122 

LL  Testator  after  directing  all  his  debts  to 
be  fully  pai'^i  devised  his  real  estatf^  to 
diflcrent  persons,  and  charped  certain  of 
them  with  specific  soms.  Held  that  those 
estates,  as  well  as  the  others,  were  charged 
wiih  the  debts.    Taylor  v.  Taylor  iiiUi 

15.  Testator  bequeathed  a  sum  of  0,000/. 
in  trust  for  hi*  daughter  for  lift?,  *' and, 
on  her  decease,  L  give  thp  said  fi.fXH)/.  to 
ibe  children,  or  tiicir  descendaius,  of  T. 
F.  in  such  proportions  to  each  as  my  daugh- 
ter may  direct."  The  dauglner  died 
without  having  made  an^  uppunttment. 
Held  that  the  children  of  V.  h\  werecn-[ 
titled  to  the  fund,  to  the  exclusion  of' 
their  issue.    Jones  v.  Torin  iLiii' 

16.  Testatrix  gave  a  weekly  sum  to  A.  for 
his  life  or  until  he  should  attempt  to  as- 
sign, &c.  the  same,  and  she  dir^^ted  a 
snm  of  stock  to  be  set  apart  to  answer 
the  paymeins;  twd  she  pave  to  A.  the 
power  of  Icavinjj  the  ijl*)ck,  after  the  pay-! 
ments  to  him  should  cease,  to  and  for  ilicl 
benefit  of  his  wife  and  children,  as  he' 
should  by  will,  duly  executed  ,  give  and 
bequeath  the    same.    A.    died  having 
madf  nn  invalid  appointmriii  of  the  stock. 
Held  ttiut  there  was  an  implied  gift  to  hi« 
wife  and  children  in  default  of  appoint- 
ment.   Brown  v.  Pocock  '2Isl 

17.  Testator  gave  a  sura  of  stock  to  hi*  wife, 
for  life,  and  after  tier  death  to  his  sons 
and  daughter  ;  and  he  directed  the  inter- 
est of  hid  daughter's  share  to  he  puid  to 
her  for  her  separate  use,  for  life,  and,  ai! 
her  decease   the  capita!  to  be  divided 
amongi'i  such  children  as  she  should  have 
living  at  his  decease ;  the  bhares  of  sonb 
to  be  paid  at  21^  and  of  daughters  at  lil 
or  marriage,  provided  their  mother  was 
then  dead,  otherwise,  her  children's  shares 
were  not  to  l>e  paid  to  them  until  lu  r  do- 
cease  :  but  if  the  tc^talor's  daughter  had 
no  children  liviii<;  at   her  deceasf,  h^r 
•baiu  was  to  >  lily  divided  ainong^l 
soch  of  his  h<Miv  ;t .  :   liulJ  be  then  livinj*  ; 
and  if  any  of  l)i±>  s:;id  sons  and  daughter 
should  die  before  his  wile,  and  without 
leaving  issue,  their  shares  were  to  he  di- 
vided among  his  other  children.  Held 
that  the  daughter's  children  living  at  ilie 
leat.nor'»  death,  took  absolute  >pfctod  in- 
terest at  31^  though  their  mcllur  v^afa 
still  living  ;  and  that  her  interest  in  the 
share  of  one  of  the  testator's  sous  who 
died  in  the  lifeiiine  of  his  widow,  was  not 
subject  lo  the  same  trusts  as  her  original 
share,  but  vested  in  her  ahsoloiety.  Gtb- 
tons  V.  Ijangdon  260 

i&  Testator  devised  his  estates  lo  trustees, 
in  trust  to  pay  out  of  the  rents,  300/.  a  year 


ring  his  life,  for  the  naiotenancv  of  him> 
self  and  his  family,  but  so  ns  he  should 
not  have  aoy  power  to  charge  or  alieuate 
the   same  ;  provided  that,    if  hia  son 
should  in  any  manner  impede  or  frustrate 
the  trusts  of  the  will,  then  iho  surplus 
rents  should  be  paid  no  longer  to  him,  but 
should  bo  accumulated  by  the  trustees  for 
the  benefit  of  the  son's  children.    The  son 
zonveyed  his  interest  under  the  will  to 
trustees  forhis  creditors.    Held  that,  there 
upon  the  trust  for  accumulation  tuuk  effect. 
Lewes  s.  Lewes  304 
LiL  Testator  devised  an  estate  to  trustees, 
in  trust  for  R.  T.,  for  life,  and  after  the 
death  of  R.  T.,  in  trust  to  convey  the 
e»uio  unto,  between  or  anoongesi  ail  and 
every  and  sr<rh  one  or  mure  of  the  child 
or  children  of  R.  T,,  who  should  be  living 
at  his  decease,  and  the  issue  of  such  of 
them  as  should  be  then  dead  leaving  issue, 
such  issue  to  take  between  or  amongst 
them  the  share  which  their  parent  or  pa- 
rents would  have  been  entitled  to  if  then 
living.    R.  T.  survived  ihc  testator,  and 
died  leaving  seveial  children  and  the  issue 
of  another  child,  w!,o  was  dead  at  the 
date  of  the  will.    Held  that  such  issue 
were  entitled  to  take,  amongst  them,  an 
eqnni  «hare  of  tho  estate  with  the  survi- 
ving children.    Tylhtrleighv.  Harl/tn  329 
liiL  .Tesiai«>r,  by  his  will,  gave  an  annuity, 
to  his  cUiiighier,  «iiit  of  certain  e^latcs,  for 
her  separate  use.   By  a  codicil,  he  gave  her 
a  life  e-tale,  fur  her  separate  use,  in  the 
sume  estates.    Held   that  the  daughter 
was  entitled   lo   the   Ufa   estate  only. 
Gracts  v.  Htcks  391 
21.  Testator  charged  his  estates  with  an 
»iiniiity  in  favour  of  his  wife,  and,  sub- 
ject thereto,  he  devised  the  estates  in  strict 
Eettlement.    Afterwards,  by  his  will  and 
codicils,  he  charged  the  estates  with  sev- 
eral other  annuities  to  his  wife  and  other 
persons.    Held  that  the  tirst-meutioned 
'.miniity  was  the  piiniary  charge  on  the 
cat. lies.  Iktd. 
22 ■  Testator  d>  vised  an  estate  lo  his  daugh- 
ter for  life,  with  remainder  to  her  husband 
for  lite,  and  charged  othur  estates  with 
the  payment  of  an  annuity  to  his  daugh- 
ter, and,  after  her  ileaih,  with  the  pay- 
ment of  an  annuity  to  her  husband.  He 
then  made  a  codicil  which,  in  etlect,  re- 
voked the  husband's  lifie  estate  in  remain- 
der.   Hy  a  subsequeitl  codicil,  he  gave, 
to  the  husband,  a  life  estate  in  possession 
in  the  first  t-Hiate.  ai.d  also  an  annuity  in 
possession,  to  the  same  amount  and  charg- 
ed upon  the  same  estates  as  the  former 
annuity.    Held  that  the  second  annuity 
was  substituted  for  the  first.  Ibtd. 
23.  Testator  gave  the  interest  of  a  fund  to 
his  wife  for  life,  and  after  her  death,  to 


for  the  maintenance  of  his  son's  children]  such  of  his  four  daughters  as  should  be 
and  to  pay  the  surplus  rents  to  his  son  du-(    then  living,  in  equal  shares,  during  their 

Voir.  VI.  no 
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recpective  lives  ;  aod  from  and  after  the . 
several  deceases  of  his  four  daoghlers,  he 

gave  one-fourth  of  the  capital  to  their  re-' 
speclive  children.  One  of  the  daughters | 
died  before  the  widow,  leaving  c  child.: 
Held  that  the  child  became  entitled,  on 
the  widow's  death,  to  have  one-fourih  of 
the  capital  transferred  to  her.  Woodstock  i 
V.  Shillito  im 

21.  Testator  bequeathed  5,000/.,  to  A.  if  he  | 
attained  21^  but  if  he  should  not  attain  i 
that  ape  or  die  without  leavinp  issue  male.  ] 
then  over.  Held  that  the  5,000/.  vebted 
absolutely,  in  A.  on  his  attaining  2L  | 
Mytton  V.  Boodle  457  ' 

25.  Testator  bequeathed  the  whole  of  his ! 
property  to  his  wife,  for  her  life,  and  di-| 
reeled  that,  upon  her  death,  nno-third  : 
should  devolve  on  his  daughter,  and  I's^i  1 
the  other  tuo  thirds  should  be  at  the  sole  j 
and  entire  disposal  of  his  wife,  trusting! 
that  should  slie  nut  marry  a^ain  and  have  | 
other  children,  herafleclion  for  herdaugh* 
let  would  induce  her  to  make  ihc  dnu{;h- 
ter  her  principal  heir.  1  iie  widow  died  , 
unmarried.  Held  thai  she  took  an  ab&o- , 
lute  interest  in  the  two-thirds  under  the  j 
will.    Hoy  V.  Master  568 

Sfi.  Testator  gave  his  residuary  estate  toj 
trusie('3  in  trust  for  his  sisters'  younger 
childreu  equally,  and  to  vest  in  ihem  at 


the  usual  periods;  and  he  directed  his 
trustees,  during  the  minorities  of  thechil> 
dren,  to  pay  the  interest  of  their  shares 
to  his  sisters,  or  to  the  guardians  of  the 
children,  to  be  applied  for  their  mainte- 
nance and  education.  Held  that  the  sis* 
ters  were  entitled  to  receive  the  interest 
of  their  children's  shares  during  the  mi- 
norities of  their  children.  Berkeley  v. 
Sianlurnc  fil3 

See  CoKsTnrcTioN,  IJj  12,  20.  22. — HtciR. 
— Remoteness. — Resjduakv  Bequest. — 
Vendor  and  Purchaser, 

WITNESS. 

L  Liberty  given  to  the  plaintiff  to  re-exam- 
ine one  of  his  witnesses  to  part  of  an  in- 
terrogatory as  to  which  the  examiner  had 
omitted  to  take  down  the  deposition. 
Bridge  V.  Bridge  353 

8.  Leave  given  to  plaintiff,  before  answer, 
to  8«e  out  a  commission  in  a  suit  to  perpet- 
uate testimony,  the  defendant  having  been 
attached  and  still  refusing  to  answer. 
Lancaster  v.  Lancaster  139 

YEARLY  RESTS. 

See  Account,  2. 
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